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W.  E.  Evans,  Administrator,  et  al.,  Appellees,  v.  Oskaloosa 

Traction  &  Light  Company,  Appellant. 

K£OIaIO^EN0E:    Electric  Charge  on  Abandoned  Line.    An  electric  com- 

1  pany  which,  with  the  knowledge  that  a  mine  is  being  dismantled, 
causeB  its  abandoned  transmission  line  to  said  mine  to  be  heavily 
charged  with  electric  current,  for  the  sole  purpose  of  protecting  the 
line  from  trespassers,  without  giving  notice  of  such  fact  to  those 
who,  it  may  fairly  anticipate,  may  be  working  about  the  mine,  is 
liable  for  the  proximate  results  of  its  said  act. 

TBIAIi:   Excluding  Exhibits  From  Jury  Boom.    An  exhibit  which  simply 

2  bears  on  the  credibility  of  the  testimony  of  a  witness  may  very 
properly  be  excluded  from  the  jury  room. 

TBIAIi:    Instmctions — Correct  Bnt  Nonexpliclt.    Correct  but  nonexplicit 

3  mstructiooB  are  all-sufficient,  in  the  absence  of  request  for  greater 
elaboration. 

APPEAI*  AND  EBBOB:    Parties  Entitled  to  AUege  Error.    A  judgment 

4  defendfint  may  not  predicate  error  on  the  rendition  of  a  judgment 
of  subrogation  in  favor  of  an  intervener,  of  which  plaintiflf  does  not 
complain. 

Appeal  froni  Mahaska  District  Court. — Charles  A.  Dewey, 

Judsre. 
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March  16,  1921. 
Rehearing  Denied  October  1,  1921. 

Action  for  damages.  The  facts  are  stated  in  the  opinion. 
Verdict  and  judgment  for  plaintiff,  and  defendant  appeals. — 
Affirmed, 

Burrell  &  Devitt,  for  appellant. 

Stipp,  Perry,  Bannister  &  Starzinger,  Maxwell  A,  0*Brien, 
,  and  Malcolm  &  True,  for  appellees. 

Stevens,  J. — I.     Plaintiff  is  the  administrator  of  the  es- 
tate of  James  T.  Evans,  who  was  accidentally  killed  on  June  1, 
1918,  when  a  piece  of  pipe  which  he  was  handling  came  in  con- 
1   nkgliqknob-        ^^^^  ^^'^^^  ^^  uninsulated  electric  transmission 
on^^l^bandoSeS*      ^^'^^^»  Carrying  11,000  volts.    The  defendant  owns 
^^^«-  and  operates  an  electric  line  and  power  plant 

in  the  city  of  Oskaloosa,  and  among  its  patrons  to  whom  it  sup- 
plied power  for  mechanical  use  was  the  Bolton-Hoover  Coal 
Company,  intervener  herein,  a  corporation  owning  and  operating 
a  coal  mine  a  few  miles  southwest  of  said  city.  The  issues  and 
alleged  errors  presented  for  review  will,  we  think,  be  more 
easily  understood  if  preceded  by  a  somewhat  extended  state- 
ment of  the  evidence. 

Some  time  in  1914,  the  defendant,  in  pursuance  of  a  writ- 
ten contract  entered  into  with  intervener  in  1914,  constructed 
a  high-potential  line,  either  from  Beacon  or  Oskaloosa,  to  its 
mine,  for  the  purpose  of  supplying  power  for  the  operation  of 
its  mining  machinery.  Three  copper  wires,  carrying  11,000 
volts,  were  strung  on  poles  22  feet  above  the  ground,  and  carried 
into  a  small  building,  referred  to  in  the  evidence  as  the  * '  trans- 
former house,"  which  was  located  about  35  or  40  feet  from  a 
6-inch  drill  hole,  through  which  electric  wires  carrying*  a  current 
of  250  volts  were  carried,  through  several  pieces  of  pipe  joined 
together,  into  the  mine,  where  they  were  attached  to  the  ma- 
chinery therein.  This  transmission  line  was  eonstinicted  and 
used  solely,  prior  to  March  17,  1917,  for  the  purpose  of  supply- 
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ing  current  to  intervener.    The  transformer  house  was  located  in 
a  pasture,  about  ^  or  %  of  a  mile  from  the  entrance  to  the  mine. 
About  the  middle  of  March,  1917,  a  representative  of  inter- 
vener  orally  notified  the  defendant  that  its  coal  was  exhausted 
and  that  the  machinery  had  been  removed  from  the  mine,  and  re- 
quested that  the  current  be  turned  off.    This  was  done  on  March 
17th,  by  turning  switches  on  top  of  one  of  defendant's  poles  at 
Beacon.     Later,  the  wires  were  disconnected  from  the  trans- 
former by  one  of  the  employees  of  defendant.     The  current, 
upon  order  of  defendant's  superintendent,  was  again  turned  on, 
April  2l8t.    In  the  afternoon  of  June  1st,  Evans,  the  deceased, 
went  to  the  drill  hole  near  the  transformer  house,  with  two  of 
the  other  employees  of  intervener,  with  the  proper  and  neces- 
sary tools,  for  the  purpose  of  removing  the  pipe  from  the  drill 
hole.     The  drill  hole  was  about  36  inches  to  one  side  of  the 
nearest  transmission  wire.     The  pipe  was  removed  from  the 
drill  hole  by  raising  it  by  means  of  a  block  and  tackle  until  the 
joint  was  elevated  above  the  surface  of  the  ground,  when  the 
pipe  was  unscrewed  by  the  use  of  tongs,  applied  to  the  pipe  above 
and  below  the  joint.    After  the  pipe  was  loosened,  Evans  finished 
the  unscrewing  of  the  joint  with  his  hands.    While  engaged  in 
unscrewing  with  his  hands  a  piece  of  pipe  extending  about  22 
feet  above  the  ground,  the  upper  end  came  in  contact  with  the 
nearest  transmission  wire,  instantly  killing  him.  Before  the  wires 
were  detached,  when  the  current  was  on,  a  buzzing  noise  was 
emitted  from  the  transformer,  which  could  be  heard  for  a  dis- 
tance of  75  feet  or  more.    The  two  employees  of  intervener  who 
were  assisting  Evans  to  remove  the  pipe  from  the  drill  holes 
testified  that  they  went  to  the  transformer  house,  looked  in,  and 
heard  no  sound.     The  reason  assigned  by  defendant's  superin- 
tendent for  ordering  the  current  turned  on,  on  April  21st,  was 
to  prevent  the  copper  wires  from  being  injured  or  stolen.    W.  S. 
Hatchitt,  line  foreman  of  defendant,  testified  that,  when  he  dis- 
connected the  transformers,  he  put  a  sign  on  the  inside  of  the 
transformer  house,  and  also  on  the  door  thereof,  reading :    '^Dan- 
ger— high  tension  lines."    Other  witnesses  testified  to  the  same 
effect.     The  employees  of  intervener  who  were  assisting  Evans 
to  remove  the  pipe  testified  that  there  was  no  sign  or  warning 
about  the  building,  except  a  metal  plate  on  the  door,  which 
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>>»•:  -Vt^^  there  a  long  time,  bearing  the  wotd  ''Danger."  Their 
:^<:i3L:v^iy  is  oorroborated  to  some  extent  by  that  of  other  wit- 

J.  H.  Porter,  the  superintendent  of  defendant,  testified  that 
the  current  was  turned  on  on  April  21st,  after  a  conference  and 
nn  njrreemeiit  to  that  effect  with  W.  W.  Branigar,  manager,  sec- 
retury,  and  treasurer  of  the  coal  company,  in  the  presence  of 
0.  W.  Pilgrim,  one  of  the  employees  of  defendant,  whose  testi- 
mony corroborated  that  of  Porter.  He  further  testified  that 
this  conversation  was,  in  substance,  repeated  at  different  times, 
and  that,  upon  one  occasion  after  April  21st,  Branigar  com- 
plained to  him  because  the  transmission  line  was  interfering  with 
the  telephone  service  in  the  vicinity  of  the  mine.  This  testi- 
mony was  all  emphatically  denied  by  Branigar,  who  testified 
that  he  had  no  knowledge  that  the  current  was  turned  on  after 
it  was  cut  off  on  March  17th.  No  other  evidence  was  introduced 
by  defendant  tending  to  show  that  any  of  the  officials  or  em- 
ployees of  intervener  knew  that  the  current  was  turned  on  after 
March  17th. 

While  other  grounds  of  negligence  are  stated  in  the  petition, 
the  court,  in  its  charge  to  the  jury,  submitted  only  the  follow- 
ing, which  we  quote  from  the  instruction. of  the  court: 

**  First.  In  charging  said  transmission  wires  with  about 
11,000  volts  of  electricity,  when  said  wires  were  not  in  use,  and 
when  defendant  knew%  or  by  the  exercise  of  ordinary  care  should 
have  known,  that  said  coal  company's  employees,  in  dismantling 
said  mine,  would  be  working  in  close  proximity  thereto,  so  as 
likely  to  be  injured  thereby. 

*  *  Second.  In  turning  the  electric  current  on  said  transmis- 
sion wires  without  first  notifying  the  Bolton-Hoover  Coal  Com- 
pany or  its  employees,  or  said  James  T.  Evans,  that  the  electric 
current  was  turned  off  of  said  transmission  wires.'' 

At  the  close  of  the  evidence,  counsel  for  defendant  moved 
separately  for  a  directed  verdict  in  its  favor,  and  against  both 
plaintiff  and  intervener.  Shortly  after  the  death  of  Evans, 
application  was  made  by  the  coal  company  to  the  district  court 
of  Mahaska  County  for  an  order  commuting  all  future  payments 
to  the  dependents  of  deceased  to  a  lump  sum,  as  provided  by 
Section  2477-ml4  of  the  Supplement  to  the  Code,  1913.     An 
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order  was  entered,  commuting  the  amount  to  a  lump  sum  of 
^2,002.19,  which  the  coal  company  paid  to  the  widow  of  deceased. 
In  its  petition  of  intervention,  it  asks  to  be  subrogated  to  the 
rights  of  plaintiff  against  the  defendant,  to  the  extent  of  the 
amount  paid  Mrs.  Evans.  Defendant's  motion  for  verdict  against 
the  intervener  was  based  upon  a  provision  of  the  contract  en- 
tered into  in  1914  between  defendant  and  the  coal  company  for 
the  construction  of  the  transmission  line  to  the  mine,  under 
which  the  coal  company  agreed  to  indemnify  and  hold  the  de- 
fendant harmless  from  any  claim  that  might  be  made  against 
it  by  any  person  on  account  of  the  construction,  operation,  or 
maintenance  of  the  transmission  line,  and  upon  the  further 
ground  that  the  coal  company  had  not  accepted  the  provisions 
of  the  Workmen's  Compensation  Act,  and  was  not  entitled  to 
be  subrogated  to  the  rights  of  plaintiff  under  the  provisions  of 
Section  2477-m6  of  the  Supplement.  A  verdict  was  asked  in 
favor  of  the  defendant  against  the  plaintiff,  upon  the  ground  that 
the  evidence  wholly  failed  to  show  that  the  death  of  Evans  was 
due  to  or  caused  by  any  negligence  on  the  part  of  the  defendant. 
The  latter  motion  was  overruled,  and  ruling  upon  the  motion  for 
a  directed  verdict  against  the  intervener  was  reserved  by  the 
court,  until  after  the  verdict  of  the  jury. 

The  law  is  well  settled  in  this  state  that  one  furnishing 
electricity,  while  not  an  insurer,  is  held  to  the  highest  degree  of 
care  consistent  with  the  conduct  and  operation  of  the  business. 
Harter  v.  Colfax  E.  L.  &  P.  Co.,  124  Iowa  500;  Barto  v,  lovm 
Tel.  Co.,  126  Iowa  241 ;  Knotvlton  v.  Des  Moines  E.  L.  Co.,  117 
Iowa  451 ;  Toney  v.  Interstate  Power  Co.,  180  Iowa  1362.  See, 
also,  Haas  v.  Washington  W.  P.  Co.,  93  Wash.  291  (160  Pac. 
954). 

Negligence  is  the  failure  of  one  party  to  discharge  its  duty 
to  another.  Can  it  be  said,  under  the  facts  disclosed,  that  the 
death  of  Evans  was  due  to  the  failure  of  the  defendant  to  per- 
form some  duty  which  it  owed  to  the  intervener  or  to  deceased  ? 

It  appears  from  the  record  that  intervener  was  engaged 
continuously  in  the  work  of  dismantling  its  mine,  from  the  middle 
of  March  until  after  June  1st,  when  the  accident  occurred.  The 
record  does  not  disclose  much  of  what  was  necessary  to  be  done, 
to  accomplish  the  work  of  dismantling  the  mine.     The  mining 
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machinery  was  removed  from  the  mine,  prior  to  March  17th.  On 
the  forenoon  of  June  1st,  Evans  and  his  companions  were  work- 
ing in  the  scale  pit  at  the  mine.  The  only  evidence  showing 
direct  notice  to  the  defendant  that  the  mine  was  to  be  abandoned 
and  dismantled,  was  that  of  the  mine  foreman,  who  testified  that, 
when  he  notified  a  representative  of  defendant  to  turn  off  the 
current  permanently,  he  told  him  that  he  had  removed  the  works 
and  machinery  from  the  mine.  It  was  later  that  some  of  the 
employees  of  defendant  disconnected  the  wire  from  the  trans- 
former in  the  transformer  house.  The  transformer  house  was 
owned  and  erected  by  the  coal  company,  as  was  also  the  wire 
extending  from  the  transformer  into  the  mine.  The  transformer 
and  a  meter  in  the  ** transformer  house,''  together  with  the  elec- 
tric machinery  in  the  mine,  were  installed  by  defendant.  No 
evidence  was  received  from  which  the  jury  could  infer  that  any. 
representative  of  the  defendant  had  actual  notice  that  Evans 
and  his  companions  were  engaged  in  removing  the  pipe  from  the 
drill  hole  at  the  time  of  the  accident.  We  assume,  in  the  ab- 
sence of  some  evidence  to  the  contrary,  that  the  only  practicable 
method  of  removing  the  pipe  from  the  drill  hole  was  that  adopted 
by  Evans  and  his  coemployees.  The  jury  was  fully  warranted 
in  finding  that  deceased  did  not  know  that  the  current  was  on. 
The  fact  that  the  buzzing  noise  had  disappeared  from  the  trans- 
former, coupled  with  the  knowledge,  which  he  must  have  had, 
that  no  use  could  be  made  of  the  current  at  the  place  w^here  the 
accident  occurred,  was  sufficient  to  justify  the  belief  on  his  part, 
which  he  expressed  to  Kent,  that  the  current  was  off,  and  that 
contact  with  the  wires  would  not  be  dangerous.  No  evidence  was 
introduced  on  behalf  of  defendant  for  the  purpose  of  showing 
that  its  officers  and  employees  did  not  know  that  the  mine  was 
being  dismantled  on  and  after  April  21st,  when  the  current  was, 
as  must  have  been  found  by  the  jury,  voluntarily  and  deliberately 
turned  on  by  defendant,  without  notice  to  the  deceased  or  to  the 
coal  company.  Wires  running  from  the  transformer  through 
the  pipe  into  the  mine  were  attached  to  the  machinery  by  the 
servants  and  employees  of  the  defendant,  who  must  have  known 
the  manner  in  which  such  wires  were  carried  from  the  surface  to 
the  machinery  below.  No  negligence  was  shown  upon  the  part 
of  the  defendant  in  the  construction  of  the  high-tension  line.  The 
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wires  were  securely  attached  to  the  poles,  or  to  attachments  pro- 
vided for  that  purpose,  at  least  22  feet  above  the  surface  of  the 
^ound.  As  stated,  the  current  was  turned  on  on  April  21st, 
solely  for  the  purpose  of  preventing  the  wires  from  being  in- 
jured or  stolen,  and  no  current  was  being  supplied  to  or  used  by 
any  of  the  patrons  of  defendant.  Deceased  had  no  reason  to 
suspect  that  the  wires  were  charged  with  electricity.  It  is  true 
that  direct  notice  to  the  defendant  of  the  intended  removal  of 
the  pipe  from  the  drill  hole  is  not  shown.  Nevertheless,  as  al- 
ready stated,  the  agents  and  employees  of  defendant  must  rea- 
sonably have  known  that  the  pipe  was  in  the  drill  hole,  and  that 
it  could  be  removed.  The  evidence  does  not  show  the  condition 
of  the  pipe,  nor  its  value;  but  it  was  used  in  connection  with 
the  mine,  and  defendant  knew  that  the  mine  was  being  dis- 
mantled, and  may  well  have  anticipated  that  the  removal  of 
the  pipe  would  probably  follow,  as  a  part  of  the  process  of  dis- 
mantling. Had  the  transmission  line  been  used  for  furnishing 
current  to  others  of  the  patrons  of  the  defendant,  it  is  scarcely 
probable  that  intervener's  employees  would  have  undertaken 
to  remove  the  pipe  without  notice  lo  defendant,  and  request  that 
the  current  be  turned  off.  The  wires  have  since  been  taken 
down,  and  the  poles  removed. 

It  seems  to  us  that  one  who  sets  in  motion  such  a  dangerous 
and  deadly  agency  as  a  current  of  electricity  carrying  11,000 
volts,  for  the  sole  purpose  of  protecting  it  from  trespassers,  and 
under  the  facts  sho^vn  in  the  record  before  us,  cannot  escape 
liability  for  damages  because  its  agents  did  not  have  actual  no- 
tice that  a  person  lawfully  employed,  as  Evans  was,  might,  in 
the  performance  of  his  duty,  come  in  contact  therewith,  and  be 
injured  or  killed.  The  knowledge  that  the  mine  was  to  be 
abandoned,  that  machinery  had  been  removed  therefrom,  and 
that  the  process  of  dismantling  had  started,  and  that  the  elec- 
tric current  was  no  longer  desired  for  the  operation  of  the  min- 
ing machinery,  imposed  upon  the  defendant  the  duty  of  ascer- 
taining whether  the  work  of  dismantling  had  been  completed, 
and  that  workmen  employed  by  the  coal  company  for  that  pur- 
pose might  come  into  contact  with  the  wires,  and  the  duty  of 
notifying  the  officers  of  said  company,  or  its  servants,  that  the 
current  had  been  or  would  be  again  turned  on.    It  is  significant 
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;-      •  Ks  further  urged  by  counsel  for  appellant  that  the 
r  Ki  of  intervener  would  have  been  trespassers  upon  the 
.U  ^  h^re  the  drill  hole  was  located,  if  they  had  not  first  ob- 
iTiiv^vl  permission  to  go  thereon,  from  the  person  in  possession 
.^vx^titrvl  thereof.    The  testimony  upon  this  point  is  that  Evans 
y^x^xi  u>  the  house  of  J.  E.  Kent,  a  tenant  in  possession  of  the 
IotkL  *nd  jokingly  inquired  if  they  might  go  down  in  the  pasture 
^id  take  the  pipes  out  of  the  drill  hole.    The  only  answer  made 
bv  Kent  was  that  they  would  better  look  out  for  the  electricity. 
As  stated,  the  drill  hole  w^as  only  35  or  40  feet  from  the  trans- 
former house,  which  was  built  and  owned  by  the  coal  company. 
Evans  was  not,  at  the  time  of  the  accident,  a  trespasser,  but  was 
engaged  in  a  duty  which  was  made  hazardous  only  by  the  act 
of  the  defendant  in  turning  on  the  current  without  notice  to 
the  coal  company,  for  the  protection  of  those  who,  it  should  have 
anticipated,  might  be  .employed  in  doing  the  very  w^ork  which 
he  was  doing  at  the  time  of  the  accident.    The  evidence  presented 
a  question  of  fact  for  the  jury ;  and  we  cannot  say,  as  a  matter 
of  law,  that  the  defendant  was  not  negligent  in  turning  on  the 
current  without  notice  to  the  coal  company.     The  motion  to 
direct  a  verdict  for  the  defendant  against  the  plaintiff  was  prop- 
erly overruled. 

II.  James  T.  Evans  worked  as  a  company  man,  and  W.  E. 
Evans,  plaintiff  herein,  testified  that  company  men  for  the  past 
two  years  had  received  $5.00  per  day.    The  petition  filed  by  him 

in  the  proceedings  in  the  district  court  against 
"'  ing'Vhibfts"        the  Bolton-Hoover  Coal  Company  alleged  that 

from  jury  room,      j  j        j.  j.i_      x-  u  i.'      j       ^i  •     • 

deceased,  at  the  time  of  his  death,  was  receiving 
$2.98  per  day.  These  allegations  of  the  petition  were  called  to 
the  attention  of  the  witness  upon  eross-examination,  and  the  in- 
strument w-as  offered  in  evidence.  The  court,  however,  refused 
to  permit  the  exhibit  to  be  taken  to  the  jury  room,  when  the  jury 
retired  for  deliberation.    Complaint  is  made  of  this  ruling. 

The  petition  contained  numerous  other  allegations,  and  the 
testimony  of  Evans  was  brief,  and  could  not  have  been  misunder- 
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stood  or  overlooked  by  the  jury.  Notwithstanding  the  provisions 
of  Section  3717  of  the  Code,  which  provides  that  all  papers  re- 
ceived in  evidence,  except  depositions,  may  be  taken  by  the 
jury,  upon  retiring  for  deliberation,  we  have  held  that  we  will 
not  reverse  because  of  the  refusal  of  the  court  to  permit  this  to 
be  done,  unless  it  was  prejudicial  to  the  complaining  party. 
Hraha  v.  Maple  Blk.  Coal  Co.,  154  Iowa  710;  McMahon  v.  Iowa 
lee  Co.,  137  Iowa  368.  We  cannot  conceive  how  the  defendant 
could  have  been  prejudiced  by  the  refusal  of  the  court  to  permit 
the  jury  to  take  the  petition  with  it,  upon  retiring  for  delibera- 
tion. 

III.  As  previously  stated,  J.  H.  Porter  and  two  of  the 
employees  of  defendant,  including  W.  S.  Hatchitt,  testified  to  an 
alleged  conversation  between  Porter  and  Branigar,  on  April 
20th,  the  day  before  the  current  was  turned  on.  It  is  claimed  by 
these  witnesses  that  Branigar,  in  this  conversation,  assented 
to  the  suggestion  of  Porter  that  the  current  be  turned  on  for  the 
protection  of  the  wires,  in  which  the  coal  company  had  some 
interest,  under  the  contract  for  the  construction  of  the  line.  All 
employees  of  defendant  working  on  its  transmission  lines  kept 
daily  time  slips,  on  which  is  entered  the  place  where  they  were 
engaged,  together  with  the  number  of  hours  they  were  employed 
during  the  day.  Time  slips  signed  by  Hatchitt,  dated  March 
17,  two  dated  April  21,  and  one  dated  May  15,  1917,  were  offered 
by  the  defendant,  but  were  excluded,  upon  the  objection  of 
counsel  for  plaintiff.  The  slip  dated  March  17th  bore  the  fol- 
lowing: ** Names — Open  switch  Bolton  Line;*'  one  of  those  of 
x\pril  21st:  ''Names — Disconnecting  transformers  at  Bolton 
and  throwing  in  switch  Beacon  ; ' '  and  the  other  one  dated  April 
2l8t :  ' '  Names — ^Bolton  Line ; ' '  and  that  of  May  15th :  * '  Names — 
Bolton  line  trouble.  *' 

It  is  the  claim  of  counsel  for  appellant  that  these  slips 
tended  to  corroborate  the  testimony  of  the  witnesses  to  the  al- 
leged conversation  between  Porter  and  Branigar,  and  that,  under 
our  holdings  in  Edwards  v.  City  of  Cedar  Rapids,  138  Iowa  421, 
Graham  v.  Dillon,  144  Iowa  82,  Worez  v,  Des  Moines  City  R.  Co.y 
175  Iowa  1,  and  Hanson  v.  City  of  Anamosa,  177  Iowa  101,  they 
were  admissible  as  memoranda  made  by  disinterested  witnesses 
at  the  time  of  the  transaction,  and  in  the  line  of  their  duty. 
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There  is  no  controversy  as  to  what  was  done  on  March  17th 
and  on  April  21st.  On  the  former  date,  the  current  was  turned 
off ;  and  on  the  later  date,  it  was  turned  on  again.  The  excluded 
exhibits  bearing  these  dates  were,  therefore,  without  value  to 
the  defendant.  Porter  further  testified  that  Branigar  was  at  his 
office  on  May  15th,  and  informed  him  that  the  Bolton  transmis- 
sion line  was  interfering  with  the  telephone  lines  in  that  vicinity. 
At  most,  the  slip  bearing  this  date  showed  that  there  was  trouble 
on  the  Bolton  line,  the  nature  of  which  is  not  shown ;  and  the 
only  possible  sense  in  which  it  could  be  considered  as  corrobora- 
tive of  the  testimony  of  Porter  as  to  the  alleged  conversation 
on  May  15th  is  that  it  is  so  dated,  and  refers  to  trouble  on  the 
Bolton  line.  Even  if  its  admissibility  were  conceded,  it  is  diffi- 
cult to  see  how  defendant  could  have  been  materially  prejudiced 
by  its  exclusion.  It  could  have  been  given  but  slight,  if  any, 
weight  by  the  jury. 

IV.  Exceptions  are  urged  to  the  fifth,  sixth,  eighth,  and 
thirteenth  paragraphs  of  the  court's  charge  to  the  jury.  These 
instructions  submitted  the  case  to  the  jury  upon  the  theory  sug- 
3  Trial:  in-  gcstcd  by  the  grouuds  of  negligence  quoted  above 

cariect°"but  from  the  court's  charge  to  the  jury.     The  in- 

nonexpiicit.  structious  are  substantially  correct.     Counsel, 

however,  argues  that  they  are  incomplete,  and  that  the  court 
erroneously  failed  to  instruct  the  jury  that,  if  the  current  was 
turned  on  with  the  knowledge  and  acquiescence  of  Branigar,  then 
it  w^as  his  duty  to  notify  the  employees  of  the  coal  company,  and 
that,  if  he  failed  to  do  so,  plaintiff  could  not  recover  damages 
from  the  defendant.  The  instructions  correctly  stated  the  law, 
so  far  as  they  went ;  but  it  is  true  that  they  did  not  as  fully  in- 
clude the  element  of  notice  to  the  coal  company,  as  shown  by  the 
testimony  of  defendant's  witnesses,  as  would  have  been  proper. 
If  counsel  desired  further  instructions  upon  this  point,  however, 
request  sliould  have  been  made  therefor. 

V.  After  the  verdict  of  the  jury  was  returned,  the  court 
overruled  plaintiff's  motion,  filed  at  the  close  of  the  evidence, 
assailing  the  petition  in  intervention,  and  ordered  judgment 
to  be  entered,  subrogating  intervener  to  the  rights  of  plaintiff 
to  the  extent  of  $2,002.19,  with  interest  thereon  at  6  per  cent 
from  July  14,  1917,  the  date  on  which  this  sum  was  paid  to  the 
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widow  of  deceased,  under  the  order  obtained  from  the  court. 
The  defendant  alone  appeals.  The  ruling  was  clearly  without 
prejudice  to  the  defendant.  The  judgment  against  it  was  not 
thereby  increased  to  any  extent.  It  can  make  no  difference  to 
the  defendant  whether  the  amount  recovered  is  all  paid  to  the 
plaintiff,  or  part  of  it  to  the  intervener. 

The  only  exception  urged  to  this  ruling  of  the  court  by  de- 
fendant upon  this  appeal  is  the  exception  based  upon  the  pro- 
visions of  the  contract  for  the  construction  of  the  transmission 
4.  appbal  Am)         ^^^^y    agreeing    to    indemnify    the    defendant 
Pitied  to^S^      against  loss  or  damages  resulting  from  the  use 
lege  error.  Qf  ^he  liuc.    The  qucstiou  does  not  require  con- 

sideration or  decision.  Some  complaint  is  also  made  by  counsel 
for  plaintiff  of  the  order  for  subrogation ;  but,  as  plaintiff  did  not 
appeal  therefrom,  the  court  cannot  review  the  point  raised  by 
plaintiff.  Since  we  find  no  reversible  error  in  the  record,  the 
judgment  of  the  court  below  is,  in  all  respects, — Affirmed. 

Evans,  C.  J.,  Arthur  and  Paville,  JJ.,  concur. 


Stanley  A.  Frick  et  al..  Appellees,  v.  Rockwell  City  Canning 

Company  et  al..  Appellants. 

COBPOSATION'8:     Fiduciary  Belatlon  of  Officers — ^Failure  to  Beveal 

1  Facts.  A  surrender  to  a  corporation,  for  a  valuable  consideration, 
of  corporate  stock  maj  not  be  repudiated  on  the  ground  that,  after 
the  surrender  had  been  informally  agreed  on,  but  before  the  surren- 
der had  been  formally  executed,  the  officers  of  the  corporation  ne- 
gotiated for  an  advantageous  sale  of  the  property,  and  did  not 
reveal  such  fact  to  the  surrendering  stockholder. 

PBINCrPAL  AND   AGENT:     Ratification   of  Unauthorized   Contract. 

2  Principle  affirmed  that  the  ratification  of  an  unauthorized  contract 
relates  back  to  the  time  when  the  contract  was  made. 

FRAUDS,  STATUTE  OF:     Executed  Contracts.    The  statute  of  frauds 

3  becomes  quite  immaterial,  in  a  controversy  over  an  executed  contract. 

ESTOPPEIi:     Change  of  Position.    One  may  not  repudiate  his  own  acts 

4  and  conduct  which  have  caused  another  to  radically  change  his 
financial  condition. 

Appeal  from  Calhmin  District  Court. — B.  G.  Albert,  Judpre. 
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February  15,  1921. 
Rehearing  Denied  October  1,  1921. 

Suit  in  equity,  to  set  aside  the  transfer  of  corporate  stock 
made  by  plaintiffs  to  defendant  corporation,  and  to  restore  said 
shares  of  stock  to  the  plaintiffs,  on  the  ^rround  of  constructive 
fraud,  inducing  surrender  of  the  stock.  Relief  was  granted,  as 
prayed,  and  defendants  appeal.  Facts  appear  in  opinion. — 
Reversed. 

John  W.  Jacobs  and  E.  C.  Stevenson,  for  appellants. 
Gray  &  Gray,  8.  A,  Frick,  and  L.  H.  Salinger,  for  appellees. 

Arthur,  J. — The  original  petition  charged  actual  fraud, 
alleging  that  defendants  misrepresented  the  value  of  the  stock, 
thereby  inducing  the  plaintiffs  to  surrender  32  shares  of  stock 

for  cancellation. 

1.    COEPOBATIONS :  ^,     .      ..j-    ,  i        j  •  u  •    i.       xl-         ^     •     1 

fiduciary  reia-  Plaintiffs     pleadings,    on   which   the   trial 

tion   of  officers:  ,      -,        i-i  ^      i  i-ixi  ^    • 

failure  to  re-  was  had,  allege  facts  which,  tliey  claim,  con- 
stitute constructive  fraud,  practiced  on  plain- 
tiffs to  induce  them  to  surrender  their  stock.  Defendants  insist 
that  plaintiffs'  pleadings  stated  no  cause  of  action.  Plaintiffs' 
amended  and  substituted  petition,  on  which  they  went  to  trial, 
was  not  demurred  to  by  defendants,  nor  did  defendants  attack 
it  by  motion.  But  defendants  did  raise  the  point  that  the 
pleadings  stated  no  cause  of  action,  by  objecting  to  the  intro- 
duction of  all  testimony  offered  by  the  plaintiffs,  and  by  motion 
made  at  the  conclusion  of  defendants'  testimony  to  dismiss 
plaintiffs'  petition,  and  also  by  such  motion  renewed  at  the 
conclusion  of  all  the  testimony.  We  think  we  may  treat  plain- 
tiffs' pleadings, — the  amended  and  substituted  petition  and 
reply, — without  entering  upon  a  critical  analysis,  as  sufficiently 
alleging  a  cause  of  action  based  on  constructive  fraud,  and 
proceed  to  the  merits  of  the  case. 

Plaintiffs  charge  that  defendants  were  guilty  of  construc- 
tive fraud  in  concealing  from  them,  at  the  time  they  finally 
transferred  their  32  shares  of  stock  to  the  defendant  coiporation, 
the  fact  that  certain  correspondence  had  been  had,  at  the  in- 
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stance  of  one  Bell,  and  what  the  correspondence  was,  between 
P.  E.  Bnrnham,  secretary  and  manager  of  the  defendant  cor- 
poration, and  the  Waterloo  Canning  Company,  being  a  proposi- 
tion by  Burnham  to  sell  the  plant. 

Defendants  deny  that  they  were  guilty  of  any  fraud  what- 
ever, either  actual  or  constructive.  Defendants  allege  that,  in 
compliance  with  negotiations  and  arrangements  made  in  the 
spring  and  summer  of  1917,  plaintiffs,  on  or  about  September 
10,  1917,  entered  into  an  oral  agreement  with  F.  E.  Bumham, 
secretary  and  manager,  whereby  the  plaintiffs  would  surrender 
and  turn  over  to  the  company  the  32  shares  of  stock  held  by 
them,  and  the  stockholders  would  execute  an  agreement  releas- 
ing the  plaintiffs  and  the  estate  of  M.  W.  Frick,  deceased,  from 
all  liability  on  the  part  of  the  company,  and  Stanley  Frick 
would  draw  up  such  an  agreement  for  the  stockholders  to  sign ; 
that  such  agreement  was  drawn  up  by  Stanley  Frick  and  turned 
over  to  Burnham,  and  was  thereafter  signed  by  the  stockholders, 
except  two  of  them ;  and  that  signing  by  these  two  stockholdws 
was  waived  by  plaintiffs,  and  the  32  shares  of  stock  turned  over 
to  the  company,  and  the  stock  canceled. 

Plaintiffs  claim  that  the  agreement  of  September  10,  1917, 
was  not  a  completed  contract;  that  Bumham  had  no  authority 
to  make  it;  that  the  evidence  of  such  a  contract,  under  the 
statute  of  frauds,  would  have  to  be  in  writing,  and  therefore  is 
not  proven;  that  there  was  no  completed  contract  until  about 
January  2,  1918,  when  the  written  agreement  was  executed  for 
turning  over  the  stock,  and  the  stock  was  turned  over :  and  the 
plaintiffs  contend  that  such  contract  is  void  and  not  effective; 
and  that  they  are  not  estopped  thereby,  because  of  the  conceal- 
ment from  them  and  their  consequent  ignorance  of  the  corre- 
sx>ondence  with  the  Waterloo  Canning  Company. 

Defendants  say  that  the  agreement  entered  into  between 
the  plaintiffs  and  Burnham,  secretary  and  manager,  on  Septem- 
ber 10,  1917,  was  a  completed. contract;  that,  although  Burn- 
ham, secretary  and  manager,  had  not,  at  the  time  he  made  the 
a^eement,  been  authorized  by  the  defendant  company  to  make 
it,  his  acts  in  so  making  it  were  approved  and  ratified  by  the 
defendant  company ;  that  the  defendant  company  had  authority 
to  do  this ;  and  that  such  ratification  relates  back  to  the  time  the 
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February  15,  1921. 
Rehearing  Denied  October  1,  1921. 

Suit  in  equity,  to  set  aside  the  transfer  of  corporate  stock 
made  by  plaintiffs  to  defendant  corporation,  and  to  restore  said 
shares  of  stock  to  the  plaintiffs,  on  the  j]jround  of  constructive 
fraud,  inducing  surrender  of  the  stock.  Relief  was  granted,  as 
prayed,  and  defendants  appeal.  Facts  appear  in  opinion. — 
Reversed. 

John  W.  Jacobs  and  E.  C.  Stevenson,  for  appellants. 
Oray  &  Oray,  S,  A.  Frick,  and  L.  H,  Salinger,  for  appellees. 

Abthur,  J. — The  original  petition  charged  actual  fraud, 
alleging  that  defendants  misrepresented  the  value  of  the  stock, 
thereby  inducing  the  plaintiffs  to  surrender  32  shares  of  stock 

for  cancellation. 
'  fiduciary  reia-'  Plaintiffs'   pleadings,    on   which   the   trial 

tion   of  officers:  i-i        n  n      x.  i*ij.i  i* 

failure  to  re-       was  had,  allege  facts  which,  they  claim,  con- 

veal    facts.  j.*xx  x         j.'         £         j  j.*j  i    • 

stitute  constructive  fraud,  practiced  on  plain- 
tiffs to  induce  them  to  surrender  their  stock.  Defendants  insist 
that  plaintiffs'  pleadings  stated  no  cause  of  action.  Plaintiffs' 
amended  and  substituted  petition,  on  which  they  went  to  trial, 
was  not  demurred  to  by  defendants,  nor  did  defendants  attack 
it  by  motion.  But  defendants  did  raise  the  point  that  the 
pleadings  stated  no  cause  of  action,  by  objecting  to  the  intro- 
duction of  all  testimony  offered  by  the  plaintiffs,  and  by  motion 
made  at  the  conclusion  of  defendants'  testimony  to  dismiss 
plaintiffs'  petition,  and  also  by  such  motion  renewed  at  the 
conclusion  of  all  the  testimony.  We  think  we  may  treat  plain- 
tiffs' pleadings, — the  amended  and  substituted  petition  and 
reply, — without  entering  upon  a  critical  analysis,  as  sufficiently 
alleging  a  cause  of  action  based  on  constructive  fraud,  and 
proceed  to  the  merits  of  the  case. 

Plaintiffs  charge  that  defendants  were  guilty  of  construc- 
tive fraud  in  concealing  from  them,  at  the  time  they  finally 
transferred  their  32  shares  of  stock  to  the  defendant  coi-poration, 
the  fact  that  certain  correspondence  had  been  had,  at  the  hi- 
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stance  of  one  Bell,  and  what  the  correspondence  was,  between 
F.  E.  Bnrnham,  secretary  and  manager  of  the  defendant  cor- 
poration, and  the  Waterloo  Canning  Company,  being  a  proposi- 
tion by  Bumham  to  sell  the  plant. 

Defendants  deny  that  they  were  guilty  of  any  fraud  what- 
ever, either  actual  or  constructive.  Defendants  allege  that,  in 
compliance  with  negotiations  and  arrangements  made  in  the 
spring  and  summer  of  1917,  plaintiffs,  on  or  about  September 
10,  1917,  entered  into  an  oral  agreement  with  F.  E.  Bumham, 
secretary  and  manager,  whereby  the  plaintiffs  would  surrender 
and  turn  over  to  the  company  the  32  shares  of  stock  held  by 
them,  and  the  stockholders  would  execute  an  agreement  releas- 
ing the  plaintiffs  and  the  estate  of  M.  W.  Frick,  deceased,  from 
all  liability  on  the  part  of  the  company,  and  Stanley  Frick 
would  draw  up  such  an  agreement  for  the  stockholders  to  sign ; 
that  such  agreement  was  drawn  up  by  Stanley  Frick  and  turned 
over  to  Bumham,  and  was  thereafter  signed  by  the  stockholders, 
except  two  of  them;  and  that  signing  by  these  two  stockholders 
was  waived  by  plaintiffs,  and  the  32  shares  of  stock  turned  over 
to  the  company,  and  the  stock  canceled. 

Plaintiffs  claim  that  the  agreement  of  September  10,  1917, 
was  not  a  completed  contract ;  that  Bumham  had  no  authority 
to  make  it;  that  the  evidence  of  such  a  contract,  under  the 
statute  of  frauds,  would  have  to  be  in  writing,  and  therefore  is 
not  proven;  that  there  was  no  completed  contract  until  about 
January  2,  1918,  when  the  vnritten  agreement  was  executed  for 
txuning  over  the  stock,  and  the  stock  was  turned  over :  and  the 
plaintiffs  contend  that  such  contract  is  void  and  not  effective; 
and  that  they  are  not  estopped  thereby,  because  of  the  conceal- 
ment from  them  and  their  consequent  ignorance  of  the  corre- 
spondence with  the  Waterloo  Canning  Company. 

Defendants  say  that  the  agreement  entered  into  between 
the  plaintiffs  and  Burnham,  secretary  and  manager,  on  Septem- 
ber 10,  1917,  was  a  completed. contract;  that,  although  Burn- 
bam,  secretary  and  manager,  had  not,  at  the  time  he  made  the 
agreement,^  been  authorized  by  the  defendant  company  to  make 
it,  his  acts  in  so  making  it  were  approved  and  ratified  by  the 
defendant  company ;  that  the  defendant  company  had  authority 
to  do  this ;  and  that  such  ratification  relates  back  to  the  time  the 
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had  been  there  a  long  time,  bearing  the  wofd  ** Danger.*'  Their 
testimony  is  corroborated  to  some  extent  by  that  of  other  wit- 
nesses. 

J.  H.  Porter,  the  superintendent  of  defendant,  testified  that 
the  current  was  turned  on  on  April  21st,  after  a  conference  and 
an  agreement  to  that  eflPect  with  W.  W.  Branigar,  manager,  sec- 
retary, and  treasurer  of  the  coal  company,  in  the  presence  of 
C.  W.  Pilgrim,  one  of  the  employees  of  defendant,  whose  testi- 
mony corroborated  that  of  Porter.  He  further  testified  that 
this  conversation  was,  in  substance,  repeated  at  different  times, 
and  that,  upon  one  occasion  after  April  21st,  Branigar  com- 
plained to  him  because  the  transmission  line  was  interfering  with 
the  telephone  service  in  the  vicinity  of  the  mine.  This  testi- 
mony was  all  emphatically  denied  by  Branigar,  who  testified 
that  he  had  no  knowledge  that  the  current  was  turned  on  after 
it  was  cut  off  on  March  17th.  No  other  evidence  was  introduced 
by  defendant  tending  to  show  that  any  of  the  officials  or  em- 
ployees of  intervener  knew  that  the  current  was  turned  on  after 
March  17th. 

While  other  grounds  of  negligence  are  stated  in  the  petition, 
the  court,  in  its  charge  to  the  jury,  submitted  only  the  follow- 
ing, which  we  quote  from  the  instruction. of  the  court: 

**  First.  In  charging  said  transmission  wires  with  about 
11,000  volts  of  electricity,  when  said  wires  were  not  in  use,  and 
when  defendant  knew,  or  by  the  exercise  of  ordinary  care  should 
have  known,  that  said  coal  company's  employees,  in  dismantling 
said  mine,  would  be  working  in  close  proximity  thereto,  so  as 
likely  to  be  injured  thereby. 

*  *  Second.  In  turning  the  electric  current  on  said  transmis- 
sion wires  without  first  notifying  the  Bolton-Hoover  Coal  Com- 
pany or  its  employees,  or  said  James  T.  Evans,  that  the  elect^;ic 
current  was  turned  off  of  said  transmission  wires. ' ' 

At  the  close  of  the  evidence,  counsel  for  defendant  moved 
separately  for  a  directed  verdict  in  its  favor,  and  against  both 
plaintiff  and  intervener.  Shortly  after  the  death  of  Evans, 
application  was  made  by  the  coal  company  to  the  district  court 
of  Mahaska  County  for  an  order  commuting  all  future  payments 
to  the  dependents  of  deceased  to  a  lump  sum,  as  provided  by 
Section  2477-ml4  of  the  Supplement  to  the  Code,  1913.     An 
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less,  and  would  have  been  more  than  glad  to  have  disposed  of  the 
property  at  such  a  figure  as  that  the  proceeds  thereof  would 
liquidate  the  indebtedness  of  the  company,  each  stockholder 
thereby  losing  what  he  had  invested  in  his  stock. 

At  the  time  that  the  plaintiffs  became  interested  in  this 
stock  by  the  death  of  their  father,  and  learned  of  the  outstand- 
ing liabilities,  both  past  and  future,  they  interviewed  Burnham, 
the  secretary  and  manager,  as  to  the  condition  of  the  company. 
At  that  interview,  the  books  of  the  company  were  furnished  the 
plaintiffs  for  inspection,  and  it  seems  to  the  court  that  the  mana- 
ger fairly  stated  to  the  plaintiffs  the  apparent  condition  of  the 
company.  There  is  some  dispute  in  the  testimony  as  to  just 
what  took  place  at  this  interview,  but  all  agree  that,  at  that 
time,  the  manager  and  a  number  of  the  officers  were  anxious 
to  have  the  plaintiffs  continue  as  stockholders  of  the  company ; 
and,  as  long  as  all  the  parties  agreed  to  this,  it  is  fair  to  say 
that  the  manager  would  not  intentionally  misrepresent  the  con- 
dition of  the  company.  The  books  of  the  corporation  were  there 
before  the  plaintiffs,  and,  among  other  things,  showed  the  trial 
balances  for  all  the  years  during  which  the  corporation  had 
existed.  These  trial  balances  are  not  difficult  to  understand, 
and  the  plaintiffs  had  the  right  and  were  afforded  the  oppor- 
tunity to  inspect  them.  Stanley  Frick  was  a  lawyer,  and  under- 
stood such  matters. 

About  the  middle  of  December,  1917,  one  Bell,  who  was 
interested  in  a  similar  canning  company  at  Waterloo,  appeared 
at  the  plant  in  Rockwell  City,  and,  after  looking  it  over,  asked 
the  manager  to  put  a  price  on  it.  He  priced  it  at  $30,000.  Bell 
requested  him  to  put  it  in  writing,  and  forward  such  written 
offer  to  himself  or  his  company  at  Waterloo.    This  was  done. 

Bell  testifies  that  he  could  not  have  bought  this  plant  him- 
self, and  that  he  could  not  have  bought  it  for  his  corporation 
at  Waterloo,  without  the  assent  of  that  corporation;  and  that, 
while  he  personally  deemed  the  price  reasonable,  he  could  not 
say  what  his  corporation  would  have  done  in  relation  thereto. 
Nothing  came  of  the  offer  made  by  Burnham,  manager,  at  Bell 's 
request,  to  the  Waterloo  company. 

Shortly  after  the  middle  of  January,  1918,  the  Stuarts,  of 

Vol.  192  Ia.— 2 
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machinery  was  removed  from  the  mine,  prior  to  March  17th.  On 
the  forenoon  of  June  1st,  Evans  and  his  companions  were  work- 
ing in  the  scale  pit  at  the  mine.  The  only  evidence  showing 
direct  notice  to  the  defendant  that  the  mine  was  to  be  abandoned 
and  dismantled,  was  that  of  the  mine  foreman,  who  testified  that, 
when  he  notified  a  representative  of  defendant  to  turn  oflf  the 
current  permanently,  he  told  him  that  he  had  removed  the  works 
and  machinery  from  the  mine.  It  was  later  that  some  of  the 
employees  of  defendant  disconnected  the  wire  from  the  trans- 
former in  the  transformer  house.  The  transformer  house  was 
owned  and  erected  by  the  coal  company,  as  was  also  the  wire 
extending  from  the  transformer  into  the  mine.  The  transformer 
and  a  meter  in  the  ** transformer  house,"  together  with  the  elec- 
tric machinery  in  the  mine,  were  installed  by  defendant.  No 
evidence  was  received  from  which  the  jury  could  infer  that  any. 
representative  of  the  defendant  had  actual  notice  that  Evans 
and  his  companions  were  engaged  in  removing  the  pipe  from  the 
drill  hole  at  the  time  of  the  accident.  We  assume,  in  the  ab- 
sence of  some  evidence  to  the  contrary,  that  the  only  practicable 
method  of  removing  the  pipe  from  the  drill  hole  was  that  adopted 
by  Evans  and  his  coemployees.  The  jury  was  fully  warranted 
in  finding  that  deceased  did  not  know  that  the  current  was  on. 
The  fact  that  the  buzzing  noise  had  disappeared  from  the  trans- 
former, coupled  with  the  knowledge,  which  he  must  have  had, 
that  no  use  could  be  made  of  the  current  at  the  place  where  the 
accident  occurred,  was  suflBcient  to  justify  the  belief  on  his  part, 
which  he  expressed  to  Kent,  that  the  current  was  oflf,  and  that 
contact  with  the  wires  would  not  be  dangerous.  No  evidence  was 
introduced  on  behalf  of  defendant  for  the  purpose  of  showing 
that  its  oflScers  and  employees  did  not  know  that  the  mine  was 
being  dismantled  on  and  after  April  21st,  when  the  current  was, 
as  must  have  been  found  by  the  jury,  voluntarily  and  deliberately 
turned  on  by  defendant,  without  notice  to  the  deceased  or  to  the 
coal  company.  Wires  running  from  the  transformer  through 
the  pipe  into  the  mine  were  attached  to  the  machinery  by  the 
servants  and  employees  of  the  defendant,  who  must  have  known 
the  manner  in  which  such  wires  were  carried  from  the  surface  to 
the  machinery  below.  No  negligence  w^as  shown  upon  the  part 
of  the  defendant  in  the  construction  of  the  high-tension  line.  The 
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wir^  were  securely  attached  to  the  poles,  or  to  attachments  pro- 
vided for  that  purpose,  at  least  22  feet  above  the  surface  of  the 
ground.  As  stated,  the  current  was  turned  on  on  April  2l8t, 
solely  for  the  purpose  of  preventing  the  wires  from  being  in- 
jured or  stolen,  and  no  current  was  being  supplied  to  or  used  by 
any  of  the  patrons  of  defendant.  Deceased  had  no  reason  to 
suspect  that  the  wires  were  charged  with  electricity.  It  is  true 
that  direct  notice  to  the  defendant  of  the  intended  removal  of 
the  pipe  from  the  drill  hole  is  not  shown.  Nevertheless,  as  al- 
ready stated,  the  agents  and  employees  of  defendant  must  rea- 
sonably have  known  that  the  pipe  was  in  the  driU  hole,  and  that 
it  could  be  removed.  The  evidence  does  not  show  the  condition 
of  the  pipe,  nor  its  value;  but  it  was  used  in  connection  with 
the  mine,  and  defendant  knew  that  the  mine  was  being  dis- 
mantled, and  may  well  have  anticipated  that  the  removal  of 
the  pipe  would  probably  follow,  as  a  part  of  the  process  of  dis- 
mantling. Had  the  transmission  line  been  used  for  furnishing 
current  to  others  of  the  patrons  of  the  defendant,  it  is  scarcely 
probable  that  intervener's  employees  would  have  undertaken 
to  remove  the  pipe  without  notice  lo  defendant,  and  request  that 
the  current  be  turned  off.  The  wires  have  since  been  taken 
down,  and  the  poles  removed. 

It  seems  to  us  that  one  who  sets  in  motion  such  a  dangerous 
and  deadly  agency  as  a  current  of  electricity  carrying  11,000 
volts,  for  the  sole  purpose  of  protecting  it  from  trespassers,  and 
under  the  facts  shown  in  the  record  before  us,  cannot  escape 
liability  for  damages  because  its  agents  did  not  have  actual  no- 
tice that  a  person  lawfully  employed,  as  Evans  was,  might,  in 
the  performance  of  his  duty,  come  in  contact  therewith,  and  be 
injured  or  killed.  The  knowledge  that  the  mine  was  to  be 
abandoned,  that  machinery  had  been  removed  therefrom,  and 
that  the  process  of  dismantling  had  started,  and  that  the  elec- 
tric current  was  no  longer  desired  for  the  operation  of  the  min- 
ing machinery,  imposed  upon  the  defendant  the  duty  of  ascer- 
taining whether  the  work  of  dismantling  had  been  completed, 
and  that  workmen  employed  by  the  coal  company  for  that  pur- 
pose might  come  into  contact  with  the  wires,  and  the  duty  of 
notifying  the  ofiicers  of  said  company,  or  its  servants,  that  tlie 
current  had  been  or  would  be  again  turned  on.    It  is  significant 
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holder  signed  said  writing  on  the  31st  of  December,  and  it  still 
lacked  the  signature  of  two  of  the  stockholders,  it  was  not  a 
completed  contract  until  January  2,  1918,  when  it  was  turned 
over  to  the  Fricks;  and  that  Bumham,  secretary  and  manager, 
breached  his  duty  to  these  plaintiffs  in  failing  to  convey  to  them 
the  information  he  then  possessed  relative  to  the  Bell  negotia- 
tion, which  occurred  on  December  21,  1917. 

We  think  the  learned  trial  court  erred  in  so  holding.  Truly, 
it  does  not  appear  in  the  evidence  that  Burnham,  secretary  and 
manager,  had  been  authorized  by  the  defendant  company  or  its 

stockholders  to  make  the  agreement  which  he 

'  aoent:  rati-        did  make  with  the  plaintiffs  on  September  10, 

authorized  1917.    But  couccdiug  that  Bumham,  secretary 

and  manager,  had  not,  at  the  time  he  made  the 
agreement  with  plaintiffs  through  Stanley  Frick,  on  September 
10,  1917,  been  authorized  by  the  defendant  company  or  the 
stockholders  to  make  it,  his  acts  in  so  making  the  agreement 
were  approved  and  ratified  by  the  defendant  company,  and  such 
ratification  relates  back  to  the  time  the  agreement  was  made,  and 
constitutes  a  binding  contract,  for  the  purposes  of  estoppel,  as 
of  the  date  of  September  10,  1917.  Long  v,  Oshom,  91  Iowa 
160 ;  EadiCy  GuUford  c&  Co.  v.  Ashiaugh,  44  Iowa  519 ;  Story  on 
Agency,  (9th  Ed.),  Sections  244,  250. 

Plaintiffs  cannot  now  be  heard  to  complain  because  two 
stockholders  did  not  sign  the  writing  for  the  transfer  of  the 
stock  and  the  exoneration  of  plaintiffs  from  liability,  for  plain- 
tiffs waived  the  signing  of  the  two  stockholders,  and  accepted 
the  contract  without  their  signatures. 

Appellees  contend  that,  since  the  guaranty  stipulated  for 
on  September  10,  1917,  was  not  evidenced  in  writing,  it  is  void, 
and  does  not  bind  the  plaintiffs;  and  that  nothing  passed  to 
3.  Frauds.  plaintiffs  Until  such  guaranty  was  reduced  to 

ex^7uted  ?on-        Writing.     Undoubtedly,  if  the  oral  agreement 
^^^^'  of  September   10th   had  not  been   reduced   to 

writing,  and  it  was  attempted  to  enforce  it,  the  statute  of  frauds 
would  be  a  complete  defense  to  such  action.  But  that  is  not 
the  question  here.  This  contract  was  executed  and  is  not  vul- 
nerable to  this  attack.  Coffin  v.  Bradhvry,  3  Ida.  770  (95  Am. 
St.  37). 
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The  agreement  of  September  10,  1917,  fixed  a  status  which 
was  relied  upon  and  acted  upon  by  both  plaintiifs  and  defend- 
ants. After  the  agreement  on  September  10th,  there  was  no 
occasion  for  Bumham,  or  any  other  officer  of  the  company  who 
knew  of  it,  to  speak  to  plaintiffs  about  the  proposition  that 
Burnham,  at  the  instance  of  Bell,  made  to  the  Waterloo  Canning 
Company.  Why  should  it  occur  to  them  to  speak  to  plaintiffs 
about  that  transaction,  which  could  in  no  way  concern  plain- 
tiffs, they  having  agreed  to  transfer  their  stock  to  the  company 
for  the  consideration  of  being  exonerated  from  any  liability  on 
the  part  of  the  company  ?  Why  should  Bumham,  or  any  other 
officer  of  the  company,  tell  the  plaintiffs  about  any  transaction 
or  move  on  the  part  of  the  company,  when  all  parties  were  pro- 
ceeding and  carrying  out  with  integrity  the  agreement  of  Sep- 
tember 10th,  whereby  plaintiffs  were  no  longer  stockholders? 

We  conclude  that  Bumham,  secretary  and  manager,  did 
not  breach  his  duty  to  the  plaintiffs  in  failing  to  convey  to  them 
the  information  he  possessed  relative  to  the  Bell  negotiation; 

that,  by  the  oral  agreement  of  September  10, 
'  change  of  poti-     1917,  which  was  aftcrwards  reduced  to  writing 

and  ratified  and  execiuted  (the  defendants 
thereby  assuming  an  additional  liability  which  had  theretofore 
existed  against  the  Prick  estate),  estoppel  was  made  out.  That 
is  to  say,  when,  believing  and  acting  and  relying  on  the  state- 
ments and  conduct  and  agreement  on  the  part  of  the  plaintiffs, 
defendants  changed  their  position  to  their  detriment,  by  aasum- 
ing  this  liability  for  which  tlie  Frick  estate  was  primarily  liable, 
this  constitutes  estoppel,  and  is  available  to  defendants. 

Plaintiffs  cannot  avail  themselves  of  the  doctrine  that  **no 
estoppel  arises  where  the  representation  or  conduct  of  the  parties 
sought  to  be  estopped  is  due  to  ignorance,  founded  upon  an 
innocent  mistake;"  for  the  ignorance — the  want  of  knowledge 
of  the  correspondence  with  the  Waterloo  Canning  Company 
about  the  sale  of  the  property — was  not  as  to  a  matter  of  wliich 
they  had  a  right  to  be  apprised. 

Also,  we  think  that  the  conduct  and  acts  of  plaintiffs,  out- 
side of  the  express  agreement  of  September  10,  1917,  constitute 
estoppel  against  their  recovery. 

The  decree  and  judgment  of  the  court  below  are  reversod, 
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and  cause  is  remanded  for  any  further  order  or  judgment  nec- 
essary.— Reversed  and  remanded. 

Evans,  C.  J.,  Stevens  and  Favelle,  JJ.,  concur. 


Sarah  J.  Goldtiiorp,  Appellant,  v.  H.  J.  Keenan  et  al.,  Ap- 
pellees (and  two  other  cases). 

APPEAL  AND  ESBOB:    Harmless  Error — ^Improper  Exclttsion  in  Law 

1  and  Proper  Reception  in  Equity.  The  improper  exclusion  of  testi- 
mony in  a  law  action  is  harmless,  when  the  excluded  testimony  was 
received  in  a  pending  equity  cause  involving  the  identical  subject- 
matter. 

TBIAL:     Calendars — Transfers — ^Landlord's  Attachment.     An  action  in 

2  landlord's  attachment,  commenced  in  equity,  should  be  transferred 
to  the  law  calendar. 

LAKDLOBD  AND  TENANT:     Leases — Consent — Assignment  Beleases 

3  Lessee.  The  assignment  of  a  lease  by  the  lessee  with  the  written 
consent  of  the  lessor  releases  the  former  lessee  from  all  liability  for 
future-accruing  rent,  especially  when  the  provisions  of  the  lease 
clearly  contemplate  such  a  result. 

CHATTEL  MOBTGAQES:     Lien  and  Priority — Subsequently  Installed 

4  Machinery.  A  chattel  mortgage  which  recites  an  intention  **to  cover 
all  the  buildings,  structures,  and  improvements,  including  [named 
drying,  electric,  and  plumbing  systems]  and  all  other  permanent 
fixtures  that  heretofore  have  been,  are  now  being,  or  that  may  here- 
after be,  erected  *  *  *  in  connection  with  said  land,"  executed 
by  a  corporation  and  by  the  sole  stockholders  thereof  as  security 
for  a  loan  for  the  express  purpose  of  constructing  and  equipping  a 
laundry,  covers  machinery  subsequently  and  firmly  installed  in  the 
building,  irrespective  of  the  question  whether  such  machinery  con- 
stituted trade  or  permanent  fixtures.  It  follows  that  a  stockholder 
may  not  claim  priority  over  said  mortgage  on  the  claim  that  he 
personally   paid  for  said  machinery. 

Appeal  from  Duhuqne  District  Court, — D.  E.  Maguire,  Judpre. 

March  16,  1921. 
Reitearing  Denied  October  1,  1921. 
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Plaintiff  appeals  from  the  judgment  of  the  court  in  a  law 
action,  consolidated  with  two  actions  in  equity,  and  also  from 
the  separate  decree  entered  in  each  of  the  equity  aetions.  The 
issues  and  material  facts  are  fully  stated  in  the  opinion. — Re- 
versed in  part  and  remanded. 

Kanline  &  Boedell,  for  appellant. 

Hurd,  Lenehan,  Smith  &  O'Connor,  for  appellee. 

Per  Curiam. — I,  The  issues  and  questions  involved  in 
th^e  cases  will  be  more  easily  understood,  if  preceded  by  a 
somewhat  extended  preliminary  statement  of  the  record.  On 
September  13,  1915,  plaintiff,  by  written  lease,  leased  to  H.  J. 
Keenan  and  J.  P.  Foley  a  tract  of  ground,  described  as  the 
southeasterly  25x118  feet  of  Lots  752  and  753,  in  the  city  of 
Dubuque,  on  which  to  erect  and  equip  a  building  to  be  used  for  , 
a  laundry.  The  lease  was  for  a  term  of  25  years,  with  the  right 
of  renewal  for  a  like  term,  if  desired  by  lessees.  The  rent  to 
be  paid  was  $200  per  year,  payable  quarterly.  Further  ma- 
terial provisions  of  the  lease  will  be  stated  later. 

On  October  15,  1915,  Keenan  and  Foley,  lessees,  in  writ- 
ing assigned  the  lease  to  the  Foley  Hand  Laundry  Company, 
Incorporated,  and  on  January  21,  1916,  gave  plaintiff  written 
notice  thereof.  This  corporation  was  organized  by  the  lessees 
for  the  purpose  of  taking  over  the  lease,  and  erecting  and 
equipping  a  building  upon  the  leased  premises,  and  for  carrying 
on  a  laundry  business.  All  of  the  stock  was  owned  by  Keenan 
and  Foley.  By  the  terms  of  the  lease,  the  lessees  agreed  to 
protect  the  leased  premises  against  mechanics'  liens,  to  pay 
all  taxes,  general  and  special,  that  might  be  levied  against  said 
property,  and  to  keep  the  building  insured  for  two  thirds  of 
its  value.  On  January  21,  1916,  the  Foley  Hand  Laundry  Com- 
pany, Incorporated,  executed  a  chattel  mortgage  to  plaintiff 
upon  its  interest  in  the  leased  premises  and  upon  the  laundry 
building  then  in  process  of  construction,  the  mortgage  reciting 
that: 

**This  mortgage  being  intended  to  cover  all  of  the  build- 
ings, structures,  and  improvements,  including  the  heating  and 
drying  plant  and  system,  the  electric  lighting  system  with  its 
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wiring  and  fixtures,  the  plumbing  system  and  all  other  perman- 
ent fixtures,  that  heretofore  have  been  are  now  being  or  that 
may  be  hereafter  erected  or  constructed  upon  or  in  connection 
with  said  land  by  the  grantor  herein,  its  successors,  or  assigns, 
and  the  grantor  herein,  said  Foley  Hand  Laundry  Company, 
Incorporated,  and  also  the  said  J.  P.  Foley,  Mary  his, wife,  and 
H.  J.  Keenan,  warrant  the  title  to  said  property  so  hereby  con- 
veyed against  all  persons  whomsoever,  and  against  all  liens  and 
inciunbrances. " 

The  mortgage  was  given  to  secure  the  payment  of  a  loan 
of  $5,200,  $4,000  of  which  had  been  previously  agreed  upon  in 
writing  between  the  parties.  Notes  aggregating  the  above 
amounts  were  executed  and  delivered  to  plaintiff,  as  follows: 
January  21,  1916,  $2,000;  March  9,  1916,  $800;  April  10,  1916, 
$2,400, — signed  by  the  corporation,  by  J.  P.  Foley,  President, 
.  and  also  by  J.  P.  Foley  and  H.  J.  Keenan  personally. 

Some  time  during  the  latter  part  of  1915,  machinery  to  the 
amount  of  $5,976.25  was  purchased  of  the  American  Laundry 
Machinery  Company,  of  Chicago,  and  in  due  time  installed  in 
the  building  erected  by  lessees  upon  the  leased  premises.  Lessees 
failing  to  pay  the  rent  and  taxes  and  to  keep  the  property  in- 
sured according  to  the  terms  of  the  lease,  and  having  allowed 
a  mechanics'  lien  for  $482.50,  plus  costs  of  $1.80,  to  be  filed 
against  the  property,  plaintiff,  on  February  18,  1918,  com- 
menced an  action  in  equity  against  all  of  the  defendants,  alleg- 
ing that  there  was  due  her,  rent  in  the  sum  of  $150,  $482.50  ad- 
vanced for  the  assignment  of  a  mechanics'  lien,  taxes,  $886.10, 
and  insurance  premiums,  $40.95,  and  praying  judgment  for  the 
amount  of  said  claims,  and  that  defendant  be  restrained  from 
removing  any  of  the  property  from  the  leased  premises.  A  land- 
lord's  writ  of  attachment  was  issued  and  levied  upon  certain 
machinery  and  equipment  in  the  building,  notice  of*  which  was 
served  upon  aU  defendants.  Later,  upon  motion  of  the  defend- 
ant corporation,  this  cause  was  transferred  to  the  law  docket, 
and  tried  to  the  court  as  a  law  action. 

On  February  21,  1918,  plaintiff  also  commenced  separate 
actions  in  equity  against  the  defendants  as  follows :  One  upon 
the  three  promissory  notes  for  $2,000,  $800,  and  $2,400,  respec- 
tively, praying  the  foreclosure  of  the  chattel  mortgage  executed 
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by  the  defendant  corporation  to  secure  the  payment  thereof; 
another,  for  the  foreclosure  of  the  mechanics'  lien  for  $482.50, 
which,  as  above  stated,  plaintiff  purchased  and  had  assigned 
to  her,  to  prevent  foreclosure  by  the  owners  thereof. 

The  lease  provided  that,  in  case  any  installment  of  rent 
remained  unpaid  for  a  period  of  30  days  after  due,  or  in  case 
of  failure  to  pay  taxes  within  30  days  after  due,  the  lease  would 
be  forfeited,  and  the  lessor  would  have  the  right  to  take  pos- 
session of  the  premises.  On  February  28,  1918,  plaintiff  caused 
a  written  notice  of  forfeiture  of  the  lease  to  be  served  upon 
H.  J.  Keenan  and  the  Foley  Hand  Laundry  Company.  H.  J. 
Keenan  died  on  April  13,  1918,  and  W.  H.  Eeenan,  administra- 
tor of  his  estate,  was  substituted  as  defendant,  and,  on  Decem- 
ber 18,  1918,  ffled  answer  in  the  law  action  and  in  the  suit  upon 
the  notes  and  to  foreclose  the  chattel  mortgage.  In  the  answer 
to  the  petition  of  plaintiff  in  the  first  of  the  above-mentioned 
actions,  the  administrator  set  up  the  assignment  of  the  lease  by 
Foley  and  Keenan  on  September  30,  1915,  to  the  defendant 
Foley  Hand  Laxuidry  Company,  Incorporated,  and  averred  that, 
by  the  terms  and  provisions  of  said  lease,  H.  J.  Keenan  was 
released  from  all  of  the  obligations  thereof,  and  also  alleged  that 
the  machinery  installed  on  the  leased  premises  was  purchased 
by  H.  J.  Keenan  personally,  and  was  not  the  property  of  the 
corporation,  and  denied  that  plaintiff's  landlord's  lien  attached 
thereto. 

For  answer  to  the  petition  in  the  action  to  foreclose  the 
chattel  mortgage,  the  administrator  allied  that  the  considera- 
tion for  the  notes  was  paid  to  and  used  by  the  Foley  Hand 
Laundry  Company,  Incorporated ;  that  he  received  no  part  there- 
of;  and  that  he  signed  said  notes  as  an  accommodation  maker 
only.  The  answer  further  denied  that  the  machinery  purchased 
by  H.  J.  Keenan  and  placed  in  the  building  on  the  leased  prem- 
ises was  covered  by  the  lien  of  the  chattel  mortgage. 

Plaintiff,  by  way  of  reply  to  the  answer  of  the  administrator 
in  each  of  the  above-mentioned  cases,  set  up  certain  facts  whu'h. 
plaintiff  claimed  operated  as  an  estoppel  against  said  administra- 
tor to  claim  that  H.  J.  Keenan  was  released  from  the  obligations 
of  the  written  lease,  or  that  the  machinery  installed  in  the 
laundry  building  was  not  subject  to  the  liens  of  the  lease  and 
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the  chattel  mortgage.  The  matters  alleged  in  said  reply  and 
relied  upon  to  constitute  estoppel  were,  in  substance,  that  the 
said  H.  J.  Keenan,  in  all  his  dealings  with  plaintiff,  treated  the 
machinery  as  the  property  of  the  defendant  corporation,  and 
that,  at  the  time  the  loan  was  negotiated  with  plaintiff,  the  said 
Keenan  induced  the  plaintiff  to  believe  that  he  intended  the 
mortgage  to  cover  the  machinery  and  all  the  equipment  and 
improvements  on  the  leased  premises.  No  appearance  was  en- 
tered by  any  of  the  defendants  in  the  action  to  foreclose  the 
mechanics'  lien. 

All  of  the  above  cases  were  consolidated,  and  tried  to  the 
court  in  December,  1918.  On  May  8,  1919,  separate  decrees 
were  filed  therein. 

In  the  law  case,  the  court  gave  plaintiff  judgment  against 
the  defendant  corporation  for  the  amount  of  the  rent  then  due, 
and  for  the  sum  paid  for  the  assignment  of  the  mechanics'  lien, 
confirmed  the  writ  of  attachment,  and  authorized  the  sale  of 
all  of  the  property  belonging  to  the  defendant  corporation  seized 
thereunder,  and  ordered  special  execution  for  the  sale  thereof; 
but  sustained  the  claim  of  the  administrator  that  the  machinery 
placed  in  the  building  was  the  personal  property  of  his  decedent, 
and  held  that  it  was  not  subject  to  the  landlord's  lien.  The 
court,  in  the  action  upon  the  notes  and  to  foreclose  the  chattel 
mortgage,  awarded  judgment  against  all  of  the  defendants  for 
$6,046.05,  the  amount  of  the  notes,  decreed  the  foreclosure  of 
the  mortgage,  and  ordered  that  special  execution  be  issued  for 
the  sale  of  the  following  property,  to  wit : 

**A11  interest  which  the  defendants  have  or  may  have  in 
and  to  a  certain  lease  of  Sarah  J.  Goldthorp  to  J.  P.  Foley  and 
H.  J.  Keenan,  dated  September  30,  1915,  the  same  being  iden- 
tified as  *Ex.  No.  1.'  Also,  all  right,  title,  or  interest  which  the 
said  defendants  or  any  of  them  have  or  may  have  in  and  to  the 
easterly  twenty-five  (25)  feet  in  width  of  city  Lot  No.  seven 
hundred  fifty -two  (752)  and  the  easterly  twenty-five  (25)  feet 
in  width  of  the  southerly  fifty -four  (54)  feet  of  city  Lot  No. 
seven  hundred  fifty-three  (753),  both  in  the  city  of  Dubuque, 
county  of  Dubuque,  and  state  of  Iowa,  according  to  the  United 
States  commissioner's  plat  of  the  survey  of  the  town  of  Dubuque, 
together  with  all  buildings,  structures,  and  improvements  there- 
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on,  including  the  heating  and  drying  plants  and  system;  the 
electric  lighting  system  with  wiring  and  fixtures ;  the  plumbing 
system,  and  all  other  permanent  fixtures.  The  court  further 
finds  that  'permanent  fixtures'  shall  include  only  all  buildings 
and  structures  on  said  described  property,  together  with  the 
engine,  boiler,  water  pmnp,  water  tank  on  roof ;  the  main  power 
shafting  and  aU  pulleys  thereon ;  the  radiators  and  all  steam  or 
hot  water  pipes  in  any  manner  connected  with  said  radiators, 
or  used  in  conveying  steam  or  water  thereto  or  therefrom;  all 
of  the  electric  lighting  system,  and  its  wiring  and  fixtures ;  and 
all  lavatories  and  toilets  and  plumbing  connections  therewith; 
and  that,  aside  from  the  said  items,  no  machinery  or  other  fix- 
tures in  said  building  shall  be  consideried  permanent  fixtures." 

The  court  also,  in  the  decree  in  this  action,  found  specially 
that  the  machinery,  except  as  above,  was  the  property  of  the 
estate  of  Keenan,  and  not  subject  to  the  lien  of  the  mortgage. 
Judgment  was  also  entered  against  the  Foley  Hand  Laundry 
Company,  Incorporated,  for  $1,031.86,  the  amount  of  taxes  and 
insurance  paid  by  plaintiff,  recovery  for  which  was  also  asked, 
but. denied  in  the  law  action.  The  court  further  ordered  that 
the  proceeds  received  from  the  sale  of  the  mortgage  property 
upM)n  special  execution  be  applied  as  follows:  First,  to  the  pay- 
ment of  costs;  second,  upon  the  judgment  for  $6,046.05;  and 
any  sum  remaining,  upon  the  judgment  for  $1,031.86.  The  de- 
cree further  provided  that,  if  the  proceeds  of  the  sale  were 
insufScient  to  pay  the  above-named  judgments  for  $6,046.05 
against  all  defendants,  then  that  special  execution  issue  for  the 
sale  of  the  property  levied  upon  by  the  sheriff  as  the  property 
of  H.  J.  Keenan,  and  that  the  proceeds  be  applied  to  the  pay- 
ment of  the  balance  due  on  said  judgments.  The  action  to  fore- 
close the  mechanics'  lien  was  dismissed  at  plaintiff's  costs. 

It  will  thus  be  seen  that  the  court  entered  judgment  for  the 
taxes  due,  insurance  premiums,  and  the  amount  paid  for  the 
assignment  of  the  mechanics'  lien  in  the  law  action,  and  awarded 
special  execution  therefor  against  the  attached  property.  While 
this  method  of  disposing  of  the  issues  in  the  action  to  foreclose 
the  mechanics'  lien  is  somewhat  irregular,  it  does  not  appear  to 
have  been  prejudicial  to  appellant,  and  the  judgment  will,  there- 
fore, be  permitted  to  stand.    The  principal  exceptions  of  appel- 
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lant  to  the  rulings  and  judgment  of  the  court  below  which  we 
deem  it  necessary  to  discuss  herein,  briefly  stated,  are  as  follows : 
To  the  transfer  of  the  action  for  landlord's  attachment,  in 
which  recovery  was  sought  for  taxes  and  insurance  premiums 
^advanced,  to  the  law  docket  for  trial;  to  the  decree  sustaming 
the  assignment  of  the  lease  by  Foley  and  Keenan  to  the  Foley 
Hand  Laundry  Company,  Incorporated,  and  relieving  H.  J. 
Keenan  from  the  obligations  of  the  lease;  and  to  the  refusal  of 
the  court  to  decree  foreclosure  of  mortgage  upon  all  of  the  ma- 
chinery and  property  in  the  laundry  building.  Other  conten- 
tions of  counsel  will  be  referred  to  hereafter. 

The  record  shows  that  the  court,  upon  objection  of  counsel, 
excluded  some  of  the  offered  testimony  in  the  law  action,  but 
admitted  it  in  the  trial  of  the  equity  issues.    Complaint  is  made 

by  appellant  of  these  rulings,  some  of  which 

1.   Api»eal   and  ,,  .    1  1      ^  J  ^1  1       • 

brbob:  harm-      wc  think  crroncous ;  but  as,  under  the  rule  m 
i^oper'exdu"      this  statc,  the  equity  issues  will  be  disposed  of 

sion   in  law  and      /»      .      ji  i»  i        ai        •  •       ^.t. 

proper  rp<?p-       first,  thcsc  rulmgs,  under  the  issues  in  the  con- 
tion  in  equity.      soHdatcd  actious,  wcrc  without  prejudice.  Oroen 

V.  Ferris,  189  Iowa  21;  Twogood  v.  Allee,  125  Iowa  59;  Dille 
V.  IjongwcU,  169  Iowa  686 ;  Tinker  v.  Farmers  State  Bank,  178 
Iowa  972. 

II.  An  action  under  Section  2993  of  the  Code  to  enforce 
a  landlord's  lien  is  prosecuted  by  ordinary  proceedings,  and, 
under  Section  4354  of  the  Code,  an  injunction  may  issue  in  such 

case  to  restrain  the  removal  of  property  from 

o    Trial  * 

*"  cniendarH:  the  leased  prcmises,  where  some  part  of  the  rent 

landlord's  at-       is  iiot  yct  duc.    The  motion  to  transfer  the  case 
^^  ^^^  '  to  the  law  side  of  the  docket  for  trial  was,  there- 

fore, properly  sustained.  MUls  v.  Hamilton,  49  Iowa  105;  Ten 
Eyck  V.  Sjoburg,  68  Iowa  625 ;  Gibbs  v.  McFadden,  39  Iowa  371 ; 
Kiddle  v.  Beattie,  11  Iowa  168. 

III.  We  come  now  to  consider  one  of  the  principal  ques- 
tions in  this  case.  Paragraph  5  of  the  lease,  as  originally  writ- 
ten, provided  that  it  should  not  be  assigned,  or  the  premises 

sublet,  without  the  ^\Titten  consent  of  the  lessor, 

3.    LAVm.ORn    AND  .,  .J-  -^  i_-i/\^v 

tenant:  leMw:    indorsed  upon  said  lease.    Paragraph  10  author- 
consent:     assign-    .  xii  x  -..xi-i  x  lij. 

ment  releases        izcs  the  Icssccs  to  assigu  the  Icasc,  or  to  sublct 
'®**®®"  the  premises  without  the  written  consent  of  the 
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lessor,  during  the  term  for  which  the  lease  might  be  renewed 
for  a  second  25  years,  provided  that  all  of  the  covenants  and 
conditions  of  the  lease  required  of  the  lessees  had  been  kep^  and 
performed,  and  provided  further  that  such  assignment  should 
be  in  good  faith,  and  that,  in  case  of  such  assignment,  the  lessees 
should  be  released  from  all  future  maturing  obligations  under 
the  lease.  A  slip  signed  by  plaintiff,  by  Joseph  E.  Foley, 
and  by  H.  J.  Keenan,  modifying  Paragraph  5,  was  attached  to 
the  lease.  Just  when  this  was  signed  is  not  quite  clear.  It  is 
.provided  in  this  slip  that  either  of  the  lessees  may,  at  any  time, 
transfer  his  interest  in  the  lease  to  the  other,  or  to  any  partner- 
ship or  corporation  organized  for  '*the  purpose  of  carrying  on 
the  business  in  or  m  connection  with  the  leased  premises, '^  and 
that  such  assignment  or  transfer,  when  made,  is  to  be  subject 
to  the  conditions  of  Paragraph  10  of  the  lease.  On  October  15, 
1915,  J.  P.  Foley  and  H.  J.  Keenan,  by  a  separate  instrument 
in  writing,  assigned  the  lease  to  the  Foley  Hand  Laundry  Com- 
pany, Incorporated,  and  on  January  21,  1916,  gave  written 
notice  thereof  to  plaintiff. 

Plaintiff  contends  that  she  did  not,  by  the  execution  of  the 
slip  attached  to  Paragraph  5  of  the  lease,  intend  to  release  Foley 
and  Keenan  from  the  obligations  of  the  lease,  and  that  she  did 
not  understand  that  such  would  be  the  effect  of  an  assignment 
by  them  to  a  copartnership  or  corporation,  as  therein  provided. 
All  of  the  business  of  the  lessees,  after  the  assignment,  was  con- 
ducted entirely  in  the  name  of  the  assignee,  and  the  fact  of  the 
assignment  is  set  up  in  each  of  the  petitions  filed  in  which  the 
Foley  Hand  Laundry  Company  is  made  defendant.  We  have 
repeatedly  held  that,  when  the  landlord  has  knowledge  that  a 
lease  has  been  assigned  to  one  who  goes  into  possession  of  the 
leased  premises,  and  consents  thereto  or  acquiesces  in  such  as- 
signment and  possession  thereunder,  he  must  look  to  the  assignee 
alone  for  the  payment  of  rent.  Cotton  v.  Oorham  &  Mtmdy, 
72  Iowa  324 ;  Brayton  v,  Bloonier,  131  Iowa  28 ;  Keeley  v.  Been- 
hlossom,  183  Iowa  861. 

The  separate  stipulation  signed  by  plaintiff,  giving  consent 
to  Keenan  and  Foley  to  assign  the  lease,  specifically  provides 
that  it  shall  be  subject  to  the  conditions  of  Paragraph  10  of  the 
lease.    One  of  the  provisions  thereof  was  to  release  the  assignor 
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from  all  future  obligations  under  the  lease.  None  of  the  rent 
for  which  suit  is  brought  was  past  due  at  the  time  of  the  assign- 
ment  to  the  corporation.  All  of  the  contracts  for  the  erection 
of  the  building,  the  plumbing,  etc.,  were  made  in  the  name  of 
the  defendant  corporation.  The  lease  and  slip  modifying  Para- 
graph 5  were  prepared  by  a  lawyer  employed  by  plaintiff,  and 
it  may  be  assumed  that,  if  plaintiff  did  not  intend  that  Foley 
and  Keenan  should  be  released  from  the  obligations  of  the  lease, 
the  writing  would, have  so  stated.  We  are  of  the  opinion,  and 
hold,  that  the  assignment  of  the  lease  by  the  original  lessees  to. 
the  defendant  corporation,  with  the  knowledge,  written  consent, 
and  acquiescence  of  plaintiff,  required  that  she  thereafter  look 
to  the  assignee  alone  for  the  payment  of  rent;  and  therefore 
the  decree  of  the  court  below  in  this  action  mil  not  be  disturbed. 
IV.  As  we  have  already  shown,  the  court,  in  the  action 
upon  the  three  notes  for  $2,000,  $800,  and  $2,400,  respectively, 
and  to  foreclose  the  chattel  mortgage,  held  that  the  larger  part 
4,  ohatthl  mobt-  ^^  ^^^  machinery,  installed  in  the  building  and 
^riirfty-^^^'^su^^  ^^^^  ^^  conucction  with  the  laundry,  consisting 
suued'^ma^  ^*  ^  large  amount  of  heavy  machinery,  set  in 
chinery.  a   ccmcnt  foundation,   attached   by   means   of 

heavy  bolts  or  screws,  und  all  of  it  connected  and  j5rmly  attached 
and  in  proper  position  for  use,  was  purchased  upon  the  credit 
of  H.  J.  Keenan,  and  belonged  to  his  estate,  and  was  not,  there- 
fore, subject  to  the  lien  of  the  chattel  mortgage. 

Appellant  also  contends  that  the  machinery,  because  of  its 
character,  use,  and  the  manner  of  its  attachment  to  the  premises, 
became  a  part  of  the  realty,  and  that,  therefore,  the  mortgage 
became  a  lien  thereon.  This  is  largely  a  matter  of  intention. 
Ray  V.  Young,  160  Iowa  613 ;  Fehleisen  v.  Quinn,  182  Iowa  1283 ; 
Winnike  v.  Heyman,  185  Iowa  114;  Keeley  v,  Beenblossom,  183 
Iowa  861;  Snyder  v,  Collins,  184  Iowa  122;  Ottnmwa  Woolen 
Mill  Co.  V,  Hawley,  44  Iowa  57.  In  view  of  our  conclusion  that 
the  mortgage  is,  in  fact,  a  lien  upon  this  property,  it  need  be 
given  no  further  consideration.  The  erection  of  a  building 
equipped  for  use  as  a  laundry  was  contemplated  by  the  terras 
of  the  original  lease,  and  on  Septeml)er  30,  1915,  Mrs.  Gold- 
thorp  and  H.  J.  Keenan  entered  into  an  agreement  by  the  terms 
of  which  she  agreed  to  loan  Keenan  and  Foley  $4,000  with 
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which  to  erect  the  building,  payment  of  which  was  to  be  secured 
by  mortgage  upon  the  buildings  and  improvements  erected,  .or 
to  be  erected,  upon  the  leased  premises.  Following  the  designa- 
tion of  the  building  and  lots,  the  description  of  the  property  in 
the  mortgage  is  as  follows : 

**This  mortgage  being  intended  to  cover  all  of  the  buildings, 
structures,  and  improvements,  including  the  heating  and  drying 
plant  and  system,  the  electric  lighting  system  with  its  wiring 
and  fixtures,  the  plumbing  system  and  all  other  permanent  fix- 
tures that  heretofore  have  been  are  now  being  or  that  may  be 
hereafter  erected  or  constructed  upon  or  in  connection  with 
said  land  by  the  grantor  herein,  its  successors,  or  assigns,  and 
the  grantor  herein,  said  Foley  Hand  Laundry  Company,  In- 
corporated, and  also  the  said  J.  P.  Foley,  Mary,  his  wife,  and 
H.  J.  Keenan,  warrant  the  title  to  said  property  so  hereby  con- 
veyed against  all  persons  whomsoever,  and  against  all  liens  and 
incumbrances. ' ' 

The  mortgage,  it  is  true,  was  executed  in  the  name  of  the 
corporation,  but  both  it  and  the  notes  were  signed  by  Foley  and 
Keenan  personally.  The  amount  of  the  loan  was  $5,200,  instead 
of  $4,000,  as  previously  agreed  in  the  contract  of  September 
30th.  The  record  shows  that  Keenan  gave  his  personal  notes 
for  the  greater  part  of  the  purchase  price  of  the  machinery,  but 
$1,000  thereof  was  paid  in  cash  at  one  time  by  the  check  of  the 
Foley  Hand  Laundry  Company,  and  $500  at  another.  The  ex- 
pense of  drayage  and  of  installation  of  the  machinery  was  paid 
by  the  corporation.  Likewise,  while  in  storage,  the  machinery 
was  insured  in  the  name  of  the  corporation,  and  the  building 
and  machinery,  after  installation,  were  insured  and  were  listed 
for  taxation  in  the  name  thereof.  Keenan  and  Foley  owned  all 
of  the  capital  stock  of  the  corporation,  and,  notwithstanding 
the  fact  that  the  corporation  was  a  separate  and  distinct  entity, 
the  machinery  was  purchased  for  the  use  of  the  laundry;  and, 
while  notes  were  given  by  H.  J.  Keenan  for  a  portion  of  the 
purchase  price  thereof,  we  think  the  whole  course  of  dealing, 
as  disclosed  by  the  record,  shows  that  it  was  the  intention  of 
Keenan,  at  the  time  of  the  execution  of  the  chattel  mortgage, 
that  it  should  become  a  lien  upon  the  machinery,  as  well  as  upon 
the  building  and  other  property  described  therein.    Keenan  did 


32  Green  v.  New  York  Life  Ins.  Co.         [192  Iowa 

not  at  any  time  indicate  to  appellant  that  he  owned  the  machin- 
ery personally,  or  that  the  corporation  had  no  interest  therein 
or  did  not  intend  the  chattel  mortgage  to  become  a  lien  thereon, 
nor  does  she  appear  to  have  ever  heard  of  such  claim  on  the 
part  of  Keenan  until  long  after  the  loan  was  made.  We  need 
not  go  further  into  detail  in  stating  the  record.  SuflSce  it  to 
say  that  we  have  no  doubt  that  the  mortgage  was  intended  by 
all  of  the  parties  to  cover  the  property  in  question.  It  is  im- 
material to  the  determination  of  this  issue  whether  the  machinery 
became  permanent  fixtures  or  not,  and  we  refrain  from  express- 
ing an  opinion  upon  this  point.  Notice  of  forfeiture  under  the 
provisions  of  the  lease,  under  which  appellant  claims  all  of  the 
property  of  lessees  on  the  leaaed  premises,  was  served  upon  the 
defendants  some  time  after  the  action  for  a  landlord's  writ  of 
attachment  was  instituted.  Some  reliance  is  placed  by  appellant 
upon  this  notice;  but,  as  it  is  unnecessary  for  us  to  decide 
whether  the  machinery  should  be  treated  as  trade  or  permanent 
fixtures,  we  refrain  from  adjudicating  either  of  these  questions. 
In  so  far  as  the  decree  of  the  court  below  in  the  action  to 
foreclose  the  chattel  mortgage  holds  that  it  is  not  a  lien  upon 
the  machinery  in  question,  it  is  set  aside,  and  the  cause  remanded 
for  judgment  against  the  mortgagors  for  the  full  amount  of 
the  notes,  for  insurance  paid  by  plaintiff  after  the  execution  of 
said  mortgage,  and  for  taxes  accruing  thereafter  and  paid  by 
her,  and  for  decree  making  same  a  lien  upon  the  machinery, 
building,  and  all  other  property  described  in  said  mortgage, 
and  for  the  foreclosure  thereof  and  special  execution  against  said 
property;  or,  if  the  parties  prefer,  decree  may  be  entered  in 
this  court.  In  all  other  respects,  the  several  decrees  and  judg- 
ments entered  below,  so  far  as  not  inconsistent  w-ith  the  findings 
of  this  court,  will  stand. — Reversed  in  part  and  remanded. 


Louis  Z.  Green,  Appellant,  v.  New  York  Life  Insurance  Com- 
pany, Appellee. 

INStJBANCE:  Action  on  Policy — Defense  of  Suicide.  On  the  issue  of 
death  by  suicide,  the  insurer  must  so  negative  the  presumption  that 
death  was  accidental  as  to  leave  no  other  reasonable  hypothesis 
than  that  of  suicide.    Evidence  held  to  show  suicide. 
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Appeal  from  Linn  District  Court. — F.  P.  Dawley,  Judge. 

May  11,  1921. 
Rehearing  Denied  October  1,  1921. 

Action  to  recover  on  a  policy  of  insurance.  Defenses  were 
interposed  that  the  insured  committed  suicide,  and  that  certain 
answers  made  to  the  medical  examiner  by  the  insured  were  false. 
The  trial  court  directed  a  verdict  for  the  defendant.  Plaintiff 
appeals. — Affirmed. 

Don  Barnes  and  J.  Z7.  Yessler,  .for  appellant. 

Stipp,  Perry,  Bannister  &  Starzinger  and  Orimm,  Wheeler 
d'  Elliott,  for  appellee. 

Paville,  J. — On  the  24th  day  of  April,  1917,  the  defendant 
insurance  company  issued  a  policy  of  insurance  in  the  sum  of 
$3,000  upon  the  life  of  one  Robert  J.  Balous.  The  wife  of  the 
said  insured  was  made  beneficiary  in  the  said  policy  of  insurance, 
and  has  assigned  her  rights  therein  to  the  appellant.  The  said 
Balous  died  on  the  2d  day  of  April,  1918.  The  policy  of  insur- 
ance contained  the  following  provisions: 

"  Self -destruction.  In  the  event  of  self-destruction  during 
the  first  two  insurance  years,  whether  the  insured  be  sane  or 
insane,  the  insurance  under  this  policy  shall  be  a  sum  equal  to 
the  premiums  thereon  which  have  been  paid  to  and  received  by 
the  company,  and  no  more." 

The  appellee  company  tendered  and  offered  to  pay  the 
amount  of  the  premiums  that  it  has  received  from  the  insured, 
and  specifically  alleged  in  its  answer  that  the  said  Balous  died 
by  suicide. 

The  insured  was  38  years  of  age  at  the  time  of  his  death. 
He  had  been  married  for  about  20  years,  and  had  one  daughter, 
19  years  of  age,  and  his  family  consisted  of  himself,  his  wife, 
and  this  daughter.  He  OMTied  his  own  home  in  Cedar  Rapids, 
and  since  early  manhood  had  been  employed  as  a  carpenter,  until 
within  about  a  year  prior  to  his  death,  when  he  engaged  in  con- 
ducting a  soft-drink  parlor  in  the  city  of  Cedar  Rapids.     His 
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family  life  was  agreeable  and  pleasant,  and  he  was  on  aflfection- 
ate  terms  with  his  wife  and  daughter.  In  addition  to  his  home, 
he  owned  some  vacant  lots  in  the  city  of  Cedar  Rapids,  and  the 
stock  of  goods  used  in  his  business.  Heiiad  an  automobile  and 
some  Liberty  bonds,  and  was  out  of  debt,  and  his  business  was 
reasonably  prosperous. 

His  wife  and  daughter  testified  that  he  was  a  man  of  good 
spirits.  His  wife  testified  that  there  had  been  some  change  in 
the  insured's  weight  and  in  his  personal  appearance  in  the  last 
two  or  three  years;  that  he  had  picked  up  a  good  deal,  and  felt 
better  than  he  had  when  he  was  working  at  his  trade  as  a  car- 
penter. She  said  that  the  indoor  work  was  better  for  him  than 
the  outdoor  work ;  that,  when  he  worked  outdoors,  he  was  sub- 
ject to  colds;  that  once  in  a  while  he  would  complain  of  his 
stomach,  and  once  in  a  while  he  had  a  headache. 

A  witness  who  had  known  the  insured  about  24  years,  saw 
him  almost  every  week,  and  had  been  on  a  bowling  team  with 
him,  testified  that  the  insured  had  the  appearance  of  a  healthy 
man,  and  had  told  the  witness  that  his  business  was  good. 

Another  witness  testified  that  he  saw  the  insured  during 
the  last  year  or  so  of  his  life,  two  or  three  times  a  month ;  that 
he  was  **kind  of  a  free,  lively  disposition,  and  bright;'*  and 
that  he  never  complained  to  the  witness  regarding  his  health. 

Another  witness  testified  that  he  had  seen  the  insured  fre- 
quently during  the  last  three  or  four  years  of  his  life,  and  that 
he  was  an  energetic,  bright  man,  and  appeared  to  be  in  splendid 
health.    He  had  not  seen  him  often  within  the  last  year. 

One  of  the  employees  of  the  insured  testified  that  he  had 
been  acquainted  with  him  for  four  or  five  years,  and  that  he 
appeared  to  him  to  be  jovial  and  healthy ;  that  it  was  his  custom 
to  come  to  work  between  10:30  and  1  o'clock. 

Another  witness  testified  that  he  had  been  acquainted  with 
the  insured  for  about  eight  years,  and  that  he  seemed  to  be  a 
man  in  good  spirits  and  feeling  well. 

The  appellee  offered  testimony  of  a  witness  whose  place  of 
business  wjis  located  near  that  of  the  insured,  and  who  testified 
that  he  had  a  conversation  with  the  insured,  three  or  four  days 
before  his  death,  in  which  the  insured  told  the  ^ritness  that  he 
had  gallstones,  and  that  he  was  worried.     Tlie  witness  said  he 
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thought  the  insured  said  something  about  having  an  qperation, 
which  was  worrying  him ;  and  the  witness  told  the  insured  that 
he,  the  witness,  had  felt  for  a  long  time  4hat  he  also  had  gall- 
stones, and  that  there  was  nothing  to  worry  about. 

Another  witness  for  appellee  testified  that  he  had  known  the 
insured  for  about  six  months,  and  was  in  his  place  frequently; 
that  he  had  a  conversation  with  him,  three  or  fovir  days  before 
his  death ;  and  that  insured  said  to  the  witness  that  he  was  all 
right,  only  had  a  few  things  on  his  mind  that  he  wished  were 
off;  and,  in  reply  to  an  inquiry  as  to  what  was  the  trouble,  said, 
**I  got  to  have  an  operation  performed  for  gallstones;"  and 
that,  the  day  before  his  death,  about  3:30  to  4  o'elock  in  the 
afternoon,  he  told  the  witness  that  he  was  going  home, — that 
he  didn  't  feel  good. 

A  physician  testified  that  he  was  called  to  treat  the  insured, 
some  time  during  the  year  1916;  that,  when  he  arrived  at  the 
insured's  house,  he  found  that  he  was  not  suffering,  but  the 
physician  was  informed  that  he  had  had  a  bad  attack,  ayd  had 
suffered  a  good  deal.  The  physician  testified  that  he  had  been 
phoned  for,  and  that,  before  he  arrived,  the  insured  had  had  a 
vomiting  spell,  but  that,  when  he  got  there,  the  insured  was 
feeling  much  better;  that  he  informed  the  insured  that  it  was 
impossible  to  tell  what  the  trouble  was,  that  it  might  have  been 
an  attack  of  acute  indigestion,  and  that  he  might  have  gallstones 
or  trouble  with  the  gall  bladder.  He  said  that  thereafter,  up  to 
the  first  of  the  year  1917,  the  insured  came  to  his  office  a  few 
times,  and  complained  of  stomach  trouble ;  that  he  gave  the  in- 
sured medicine  to  relieve  his  condition,  and  told  him  that,  if 
he  had  gallstones,  he  would  never  get  well  until  he  was  operated 
on.  The  physician  said  he  did  not  know  when  this  conversation 
took  place,  and  that  he  told  him  this  half  in  earnest  and  half 
jokingly. 

Another  witness  for  the  appellee  testified  that  he  was  ac- 
quainted with  the  insured,  and  had  a  conversation  with  him  in 
1915,  when  he  was  working  for  the  witness,  and  was  off  a  day 
or  so  on  account  of  illness,  and  on  his  return  stated  to  the  wit- 
ness  that  he  thought  he  was  having  some  trouble  with  his  gall 
bladder  and  stomach. 

The  appellee  also  offered  a  witness  who  was  at  the  home 
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of  insured  immediately  following  the  shooting,  and  he  testified 
that,  at  that  time,  the  wife  of  the  insured  stated  that  she  did  not 
understand  why  he  should  shoot  himself,  and  that'  she  had  urged 
him  to  go  to  the  hospital  and  undergo  an  operation  for  gallstones, 
to  relieve  his  suffering;  that  she  said  she  was  heating  cloths  to 
apply  to  him  to  relieve  his  pains,  and  he  went  upstairs  while 
she  was  heating  the  cloths,  and  she  heard  the  shot,  and  found 
him  there. 

A  neighbor  lady  testified  that  she  was  at  the  home  im- 
mediately after  the  shooting,  and  that,  at  that  time,  the  wife  of 
the  insured  said  that  he  had  been  suffering  during  the  night; 
that  he  had  gallstones,  and  had  been  troubled  with  them  that 
night,  and  that  he  did  not  sleep  the  first  part  of  the  night  be- 
cause he  was  sick  with  gallstones ;  that  he  had  been  up  once  in  the 
night;  that  he  had  been  troubled  with  gallstones  for  quite  a 
while ;  and  that  she  was  going  to  get  some  hot  water  for  him,  to 
relieve  him  that  morning.  She  said  she  wished  that  he  had  had 
the  operation,  because  it  would  have  relieved  him;  that  he  did 
not  care  to  have  the  operation,  did  not  want  to  have  an  opera- 
tion ;  that  he  dreaded  an  operation,  and  he  was  afraid  of  an  oper- 
ating table;  that  he  was  afraid  that  he  would  never  come  off 
alive  if  he  got  there;  that  she  said  the  insured  was  not  feeling 
well  when  he  went  upstairs,  and  was  complaining  of  the  old 
trouble. 

Another  witness  testified  that  she  was  present  at  ttie  Balous 
home  the  morning  of  the  shooting;  that  at  said  time  the  wife 
of  the  injured  said  that  he  was  bothered  with  gallstones,  and 
talked  of  an  operation,  and  that  he  feared  it. 

Another  witness  testified  that  he  was  at  the  house  the  morn- 
ing of  the  shooting,  and  that  the  wife  of  the  insured  said  that 
he  had  complained  of  ill  health,  and  that  the  night  before  the 
shooting,  he  had  been  suffering  some,  and  had  been  complain- 
ing some  that  morning ;  that  she  said  he  complained  of  his  head- 
ache or  stomach  trouble,  or  pain  he  had  some  place,  and  she 
was  going  to  fix  up  some  hot  water  for  him;  that  she  said  that 
he  had  been  examined,  and  that  they  had  pronounced  an  opera- 
tion necessary  for  gallstones,  as  the  witness  remembered  it,  and 
that  the  insured  had  appeared  hostile  to  the  operation. 

The  wife  of  the  insured  testified  that  she  and  her  husband 
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had  breakfast  together,  the  morning  of  the  shooting,  near  8 
o'clock,  after  the  daughter  had  gone  to  school;  that  she  did  not 
see  anything  unusual  in  his  actions  or  appearance;  that,  when 
she  got  up  to  wash  the  dishes,  he  came  to  the  sink,  and  said  that 
he  woul^  dry  them  for  her,  and  she  replied  that  she  could  get 
along  with  the  dishes,  and  for  him  to  go  upstairs  and  lie  down ; 
that  he  went  upstairs;  and  that,  in  two  or  three  minutes,  she 
heard  the  shot.  She  said  he  frequently  went  upstairs  after 
breakfast  and  lay  down,  when  he  had  been  out  late  at  night. 

Immediately  after  the  shooting,  the  wife  ran  upstairs,  and 
found  the  insured  lying  on  the  floor.  The  evidence  shows  that 
the  bedroom  in  which  the  insured  was  shot  contained  a  dresser 
with  a  large  mirror  in  it.  This  dresser  was  located  across  the 
southeast  corner  of  the  room,  and  there  was  a  bed  on  the  west 
side  of  the  room.  The  insured  was  found  lying  on  the  floor  in 
this  bedroom,  in  front  of  the  dresser,  with  his  feet  toward  it, 
and  his  head  toward  the  northwest.  There  was  a  gunshot  wound 
in  the  head  of  the  insured  on  the  right  side,  located  as  being 
above  the  right  ear,  near  the  hair  line,  about  the  middle  of  the 
right  side  of  the  head,  near  the  temple  or  top  of  the  temple,  a 
little  to  the  front  of  the  right  ear.  It  was  a  hole  such  as  a 
32-eaIiber  bullet  would  make,  and  it  appeared  as  if  the  bullet 
had  entered  on  the  right  side  of  the  head  and  had  gone  out  on 
the  left  side. 

There  is  some  conflict  in  the  evidence  as  to  whether  the 
wound  on  the  left  side  of  the  head  was  higher  or  lower  than 
the  wound  on  the  right  side  of  the  head.  The  coroner  testified 
that  there  were  powder  marks  upon  the  wound  in  the  right 
temple,  and  that,  in  his  opinion,  the  gim  was  held  two  or  three 
inches  from  the  head. 

The  revolver  was  found  lying  between  the  legs  of  the  in- 
sured. His  right  hand  was  covering  the  revolver,  and  lying 
along  his  right  knee,  between  his  legs.  There  were  three  car- 
tridges in  the  revolver;  one  of  them  was  empty,  and  the  other 
two  were  loaded.  The  empty  shell  was  between  the  two  loaded 
shells.  The  revolver  was  an  old  one,  which  the  insured  had  had 
for  many  years,  and  was  kept  in  the  dresser  drawer,  in  the 
bedroom,  with  a  few  other  things.  The  revolver  was  defective. 
The  coroner  testified  that  there  was  something  the  matter  with 
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the  trigger,  that  it  could  not  be  shot  off  until  the  trigger  was 
pushed  ahead. 

In  the  pocket  of  the  clothing  worn  by  the  insured,  after 
the  body  had  been  removed,  there  was  found  a  note,  which  read 
as  follows: 

*' There  is  about  $650  in  the  safe  and  John  Pitz  has  $25 
for  the  cash  register.  I  also  loaned  Fitz  $20.45.  It  is  on  the  book. ' ' 

An  employee  testified  that  he  had  known  the  insured  to 
write  out  memoranda  similar  to  this  one,  and  to  put  them  in  the 
cash  register,  or  leave  them  in  various  places.  He  did  not  know 
that  he  had  ever  seen  him  put  such  a  memorandum  in  his  pocket. 
He  also  testified  that  the  insured  kept  a  book  of  accounts,  and 
that  Jie  generally  wrote  the  same  up  in  the  evening. 

About  5  o'clock  in  the  afternoon  preceding  the  day  of  the 
tragedy,  the  insured  had  a  conversation  with  a  witness  in  regard 
to  the  building  of  a  small  garage  on  one  of  his  vacant  lots.  The 
witness  testified  that,  at  that  time,  the  insured  appeared  to  feel 
well,  and  told  the  witness  to  come  up  in  the  morning  and  they 
would  talk  it  over ;  and  that  he  supposed  the  insured  meant  for 
him  to  come  to  the  vacant  lot  in  the  morning,  which  he  did; 
and,  not  finding  any  lumber  there,  and  the  insured  not  being 
present,  he  went  down  to  his  house,  and  arrived  there  about  10 
o'clock.  The  wife  testified  that  the  insured  told  her  he  was 
going  to  get  up  early  that  morning  and  go  to  his  lot  and  build 
a  garage ;  that  he  had  hired  the  witness  Dudek  to  help  him  that 
day. 

The  wife  of  the  insured  did  not  deny  the  statements  at- 
tributed to  her  by  other  witnesses  on  the  morning  of  the  shooting. 

Upon  the  foregoing  record,  which  is  the  substance  of  the 
entire  testimony  on  the  subject,  it  is  claimed  that  the  court  erred 
in  directing  a  verdict  in  favor  of  the  appellee  on  the  ground  that 
the  evidence  establishes  that  the  insured  came  to  his  death  by 
suicide.  Cases  where  the  defense  of  suicide  is  interposed  to  an 
action  brought  on  an  insurance  policy  have  frequently  been  be- 
fore the  courts.  It  is  obvious  that  no  two  cases  can  be  identical 
in  their  facts,  and  a  single  distinguishing  item  of  evidence  may 
be  of  very  great  importance.  It  is  well  for  us,  however,  to 
examine  a  few  general  rules  applicable  to  cases  of  this  kind. 

In  such  actions,  where  it  appears  without  dispute  that  the 
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insiired  was  killed  by  external  and  violent  means,  the  law  raises 
the  presumption  that  the  injury  was  the  result  of  accident,  and 
this  presumption  must  be  overcome  by  evidence.  The  burden 
is  on  the  insurance  company  to  show  that  the  accused  committed 
suicide.  Ingkram  v.  National  Union,  103  Iowa  395 ;  Stephenson 
V.  Bankers  Life  Assn,,  108  Iowa  637 ;  Wood  v.  Sovereign  Camp, 
W,  O.  W.,  166  Iowa  391 ;  Michalek  v.  Modem  Brotherhood,  179 
Iowa  33 ;  Utter  v.  Travelers'  Ins.  Co.,  65  Mich.  545  (32  N.  W. 
812).  In  the  case  of  Stephenson  v.  Bankers  Life  Assn.,  supra, 
we  said: 

*' There  is  a  presumption  in  favor  of  the  theory  of  accident. 
This  presumption  has  the  effect  of  affirmative  evidence,  and, 
unless  so  negatived  by  the  surrounding  facts  and  circumstances 
as  to  leave  room  for  no  other  reasonable  hypothesis  than  that  of 
suicide,  such  presumption  will  be  allowed  to  prevail,  and  a  ver- 
dict founded  thereon  will  not  be  set  aside  for  want  of  evidence." 

The  same  rule  was  recognized  and  announced  by  us  in  Wood 
v.  Sovereign  Camp,  W.  0.  W.,  supra,  and  also  in  Michalek  v. 
Modern  Brotherhood,  supra.  The  writer  of  this  opinion  does 
not  agree  with  the  declaration  that  the  presumption  of  accident 
is  "affirmative  evidence,''  or  that  it  should  be  treated  as  such, 
or  that  juries  should  be  instructed  that  this  presumption  is 
affirmative  evidence.  It  is  nothing  more  nor  less  than  a  pre- 
sumption which  the  law  raises,  and  which  is  rebuttable  and 
wtiich  can  be  overcome  by  proof.  The  writer  rather  agrees  with 
the  statement  that: 

**Such  presumption  is  not  evidence,  and  cannot  be  treated 
as  evidence  by  the  jury  in  reaching  a  verdict,  and  an  instruction 
that  such  presumption  has  the  effect  of  affirmative  evidence  is 
erroneous."  Modern  Woodmen  of  America  v.  Ki/ncheloe,  (Ind. 
App.)  93  N.  E.  452. 

See,  also.  Prudential  Ins.  Co.  v.  Dolan,  46  Ind.  App.  40  (91 
N.  E.  970) ;  4  Wigmore  on  Evidence,  Sections  2485,  2487,  2491 ; 
Vincent  v.  Mutual  B.  F.  L.  Assn.,  77  Conn.  281  (58  Atl.  963) ; 
Searpelli  v.  Washington  Water  Power  Co.,  63  Wash.  18  (114 
Pac.  870). 

However,  it  is  clear  that  the  burden  rests  upon  the  defend- 
ant to  establish  that  the  death  was  the  result  of  suicide,  rather 
than  accident,  and  that  the  evidence  to  overcome  the  presumption 
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of  death  by  accident  must  be  such  *'as  to  leave  no  other  reason- 
able hypothesis  than  that  of  suicide.''  Wood  v.  Sovereign  Camp, 
W.  0.  W.,  supra.    We  have  also  held : 

**To  defeat  her  recovery,  the  defense  was  required  to  prove 
its  theory  of  suicide,  and  this  it  cannot  be  said  to  have  done,  no 
matter  how  strong  or  persuasive  the  showing,  unless  it  goes  to 
the  extent  of  eliminating  every  theory  of  death  otherwise  than 
by  suicide."    Michalek  v.  Modern  Brotherhood,  supra. 

In  Agent  v.  Metropolitan  L.  /ns.  Co,,  105  Wis.  217  (80  N. 
W.  1020),  it  was  said: 

**  Where  the  reasonable  probabilities  from  the  evidence  all 
point  to  suicide  as  the  cause  of  death,  so  as  to  establish  it,  in 
the  light  of  reason  and  common  sense,  with  such  certainty  as 
to  leave  no  room  for  reasonable  controversy  on  the  subject,  a 
jury  should  not  be  permitted  to  find  to  the  contrary  and  have 
such  finding  stand  as  a  verity  in  the  case,  but  the  question 
should  be  decided  by  the  trial  court  as  one  of  law. ' ' 

This  statement  was  approved  by  us  in  Wood  v.  Sovereign 
Camp,  W.  O,  W.,  supra. 

Applying  these  rules  to  the  instant  case,  we  are  met  with 
this  proposition:  Do  the  facts  disclosed  by  the  evidence  so 
negative  the  presumption  that  death  was  accidental  as  to  leave 
no  other  reasonable  hypothesis  than  that  of  suicide?  If  it 
could  fairly  be  said  that,  under  all  the  evidence,  the  minds  of 
reasonable  men  might  diifer  as  to  whether  the. insured  came 
to  his  death  by  accident  or  by  suicide,  then  it  was  a  question  for 
the  jury.  But,  on  the  other  hand,  if  all  fair-minded  men  would 
agree  that,  under  the  evidence  offered,  the  death  of  the  insured 
was  the  result  of  suicide  rather  than  of  accident,  then  the 
court  should  so  hold,  as  a  matter  of  law. 

In  determining  whether  or  not  the  insured  committed 
suicide,  the  first  inquiry  that  naturally  arises  is  whether  or  not 
there  was  any  motive  for  him  to  take  his  own  life.  As  a  general 
thing,  men  who  are  sane  do  not  commit  self-destruction  unless 
some  tragedy  or  disaster,  physical,  financial,  or  mental,  has 
come  upon  them. 

Our  first  inquiry  is,  therefore.  Was  there  any  motive  for  the 
insured  to  take  his  own  life  ?  The  evidence  of  various  witnesses 
shows  that,  for  some  time,  the  insured  had  been  in  a  state  of 
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ID  health,  and  had  been  under  treatment  by  a  physician  for 
stomach  trouble.  It*  was  at  least  suspected  that  he  had  gall- 
stones. He  had  been  informed  that,  if  he  had  gallstones,  he 
would  be  compelled  to  undergo  an  operation.  The  declarations 
of  his  wife,  made  at  or  about  the  time  of  the  shooting,  are  sig- 
nificant. It  is  also  of  significance  that  she  nowhere  denies  the 
statem^its  testified  to  by  these  various  witnesses.  She  merely 
says  that  she  does  not  know  who  came  in  or  what  went  on  after 
her  husband  was  discovered.  It  is  very  natural  that,  at  that 
time,  even  though  excited  and  distressed,  she  should  have  made 
an  explanation  in  regard  to  his  death,  and  the  fact  that  it  was 
made  without  time  for  deliberation  is  of  significance.  From 
these  declarations,  it  is  very  apparent  that,  on  the  morning  in 
question,  the  insured  was  suffering  from  what  he  believed  to 
be  an  attack  of  gallstones;  that  he  had  been  ill  during  the  night 
before,  and  had  not  slept  well,  and  had  been  up  in  the  night ; 
that  his  wife  had  urged  him  to  go  to  the  hospital  and  undergo 
an  operation ;  that  he  had  declared  that  he  did  not  care  to  have 
an  operation,  that  he  did  not  want  it,  was  afraid  of  it,  and 
afraid  that  he  would  never  come  away  alive,  if  he  went  to  the 
hospital.  His  wife  suggested  to  him  that  he  go  upstairs,  and 
that  she  would  heat  some  water  and  bring  it  to  him,  to  relieve 
him.  There  was  evidence  that  there  was  a  teakettle  of  water  on 
the  stove,  which  she  said  she  was  getting  ready  for  him,  and 
that  there  was  a  hot-water  bottle  there. 

Immediately  after  the  talk  with  his  wife,  he  went  to  the 
bedroom ;  and,  inside  of  three  or  four  minutes  from  the  time  he 
left  the  kitchen,  she  heard  the  report  of  the  revolver.  Unless 
the  insured  intended  to  take  his  own  life,  there  is  no  explanation 
whatever  as  to  why,  under  these  circumstances,  he  should  have 
gone  to  his  bedroom  and  taken  this  revolver  out  of  the  drawer 
of  the  dresser  and  attempted  to  do  anything  with  it.  There  was 
nothing  to  indicate  why  he  should  have  had  any  occasion  what- 
ever to  examine  or  handle  the  revolver  at  that  time,  except  to 
kill  himself.  He  had  not  lain  down  on  the  bed.  The  position 
in  which  he  was  found,  and  the  nature  and  character  of  the 
wound,  are  more  convincing  yet  of  the  fact  of  suicide.  There 
was  a  large  mirror  in  the  dresser.  The  position  of  the  body  was 
such  that  it  is  apparent  that  insured  had  stood  in  front  of  the 
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dresser  and  looked  into  the  mirror,  at  the  time  he  aimed  the 
fatal  shot.  A  very  si^ificant  and  convincing  fact  is  the  location 
of  the  wound  in  the  head.  It  is  almost  inconceivable  that  a 
wound  of  this  kind  could  have  been  inflicted  by  the  accidental 
handling  of  a  revolver.  Under  the  undisputed  evidence,  the 
weapon  must  have  been  held  two  or  three  inches  from  the  right 
temple.  For  what  purpose  could  the  insured  have  had  the  re- 
volver in  this  position  and  accidentally  have  discharged  it? 

Furthermore,  the  evidence  shows  that  the  revolver  was  de- 
fective in  regard  to  the  spring  in  the  trigger,  bo  that  it  could 
not  have  been  discharged  until  the  trigger  was  moved  forward ; 
and  that  the  insured  was  familiar  with  the  use  of  this  revolver, 
had  owned  it  for  nearly  20  years,  and  had  repaired  it  himself, 
but  a  short  time  before  his  death. 

The  note  found  in  his  clothing,  referring  to  the  amount  of 
cash  in  the  safe  and  in  the  register,  and  also  to  his  loan  to  the 
employee,  is  of  some  significance  in  connection  with  the  thought 
of  deliberate  self -slaughter. 

It  is  true  that  against  this  testimony  is  the  testimony  of 
the  wife,  the  daughter,  and  some  acquaintances  of  the  insured, 
to  the  effect  that  he  was  in  apparently  good  health,  so  far  as 
they  had  observed ;  that  his  family  relations  were  pleasant ;  that 
he  was  not  in  financial  distress;  and  that,  the  day  before  his 
death,  he  had  made  arrangements  to  build  a  garage  on  that  day. 
The  fact  that,  to  casual  observers  or  acquaintances,  the  insured 
may  have  appeared  to  be  in  good  health  has  but  slight  signifi- 
cance on  the  question.  It  is  a  matter  of  common  knowledge 
and  experience  that  a  person  may,  in  fact,  suffer  with  a  malady 
without  having  any  external  manifestations  that  would  be  ob- 
servable to  the  ordinary  person. 

In  support  of  the  proposition  that  the  cause  should  have 
been  submitted  to  the  jury,  the  appellant  cites  Van  Norman  v. 
Modern  Brotherhood,  134  Iowa  575;  Tackman  v.  Brotherhood 
of  Am.  Yeomen,  132  Iowa  64 ;  Stephenson  v.  Bankers  Life  Assn., 
108  Iowa  637 ;  Michalek  v.  Modern  Brotherhood,  supra.  In  all 
of  these  cases  we  held  that,  under  the  facts  disclosed,  the  ques- 
tion as  to  whether  or  not  the  insured  committed  suicide  was  a 
question  for  the  jury.  We  find  no  conflict  between  our  holdings 
in  these  cases  and  our  holding  in  the  instant  case.    Each  case 
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must  be  determined  by  its  own  particular  facts.  The  physical 
facts  surrounding  the  tragedy,  the  position  of  the  body  and  of 
the  revolver,  the  location  and  character  of  the  wound,  the  fact 
that  the  revolver  was  held  close  to  the  temple,  the  fact  that, 
because  of  its  condition,  it  could  not  be  discharged  easily,  the 
belief  of  the  insured  as  to  his  physical  condition  and  the  im- 
minent necessity  for  a  surgical  operation,  and  all  the  facts  and 
circumstances  surrounding  the  case,  as  shown  by  the  record,  lead 
clearly  and  convincingly  to  the  irresistible  conclusion  that  the 
insured  committed  suicide.  Under  such  conditions,  it  was  the 
duty  of  the  trial  court  to  direct  the  jury  to  return  a  verdict  for 
the  appellee. 

As  bearing  on  our  conclusion,  see  Gavin  v.  Des  Moine'i  L. 
Ins.  Co.,  149  Iowa  152 ;  Beverly  v.  Supreme  Tent,  115  Iowa  524 ; 
Inghram  v.  National  Union,  103  Iowa  395;  Voelkel  v.  Supreme 
Tent,  116  Wis.  202  (92  N.  W.  1104) ;  Clement  v.  Supreme  Lodge, 
113  Tenn.  40  (81  S.  W.  1249) ;  State  Mut.  L.  Ins.  Co.  v.  Long, 
(Tex.  Civ.  App.)  178  S.  W.  778;  Grand  Fraternity  v.  Melton, 
102  Tex.  399  (117  S.  W.  788) ;  Prudential  Ins.  Co.  v.  Dolan, 
46  Ind.  App.  40  (91  N.  E.  970) ;  Hodnett  v.  Aetna  Life  Ins.  Co., 
(Ga.  App.),  87  S.  E.  813;  Wolff  v.  Mutual  B.  F.  L:  Assn.,  51 
La.  Ann.  1260  (26  So.  89) ;  Hart  v.  Fraternal  Alliance,  108  Wis. 
490  (84  N.  W.  851). 

In  view  of  our  holding  on  the  question  of  suicide,  it  is 
unnecessary  that  we  discuss  other  questions  argued  by  appellant. 

The  judgment  of  the  trial  court  is — Affirmed, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


Lillian  Heinrich  et  al..  Appellees,  v.  Anton  Schmitt  et  al.. 

Appellants. 

ADVERSE  POSSBSBION:  Evidence.  Evidence  held  to  justify  decree 
enjoining  interference  with  a  private  way  acquired  under  claim 
of  adverse  possession. 

Appeal    from    Dubuque   District    Cmirt. — J.    W.    Kintzinqer, 

Judge. 
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February  16,  1921. 
Rehearing  Denied  October  1,  1921. 

Suit  in  equity  to  enjoin  defendants  from  interfering  with 
plaintiffs'  use  of  a  right  of  way  or  easement  across  the  defend- 
ants' land.  Also,  cross-petition  by  defendants,  praying  in- 
junction restraining  plaintiffs  from  doing  certain  acts  in  mak- 
ing repair  of  right  of  way.  The  relief  prayed  by  plaintiffs  was 
granted.  Relief  prayed  by  defendants  was  denied.  Defendants 
appeal. — Affirmed. 

Franizen  rf-  Bonson,  for  appellants. 

8.  B,  Lattner  and  L.  6,  Hurd,  for  appellees. 

Arthur,  J. — In  1867,  the  ancestor  and  grantor  of  plaintiffs 
purchased  from  the  ancestor  and  grantor  of  defendants  the  west 
half  of  the  east  half  of  the  northwest  quarter  of  Section  23, 
Township  89,  Range  1,  and  with  such  40  and  in  the  same  deed, 
purchased  a  right  of  way  over  the  east  half  of  the  east  half  of 
the  northwest  quarter  in  the  same  section.  Plaintiffs  now  own 
the  above  described  40,  and  defendants  now  own  the  land 
coursed  by  the  right  of  way  above  mentioned.  The  above-de- 
scribed 40  was  inland  from  any  public  road,  anji  the  right  of 
way  was  acquired  for  the  purpose  of  an  outlet  to  a  public  high- 
way, the  home  of  plaintiffs'  grantors  being  located  on  said  40, 
and  plaintiffs,  in  succession,  residing  at  the  same  place.  The 
easement  or  right  of  way  has  been  fenced  on  either  side,  and 
has  been  used  by  plaintiffs  and  their  grantors  continuously 
since  its  original  purchase  in  1867.  Some  slight  changes  in 
location,  by  a  change  of  fences  on  the  side,  have  occurred,  but 
no  disputes  arose  at  the  time  of  such  changes,  and  they  were 
acquiesced  in  by  all  parties. 

The  controversy  involved  in  this  cause  is  not  as  to  title  and 
right  to  use  the  right  of  way,  except  as  to  a  small  portion  of  it, 
where  it  crosses  the  extreme  southeast  corner  of  Section  14. 
The  main  questions  before  the  trial  court  and  here  presented  are 
the  claims  made  by  plaintiffs  tliat  the  defendants  have  interfered 
with  their  lawful  use  of  the  right  of  way,  and  the  counterclaim 
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made  by  the  defendants  that  the  plaintiffs  have  enlarged  their 
rightful  use  of  the  road  and  have  encroached  on  the  defendants' 
rights. 

As  above  stated,  it  is  undisputed  that  plaintiffs  have  title 
to  the  right  of  way  as  it  extends  from  their  property  across  the 
east  half  of  the  east  half  of  the  northwest  quarter  of  Section 
23,  up  to  the  northeast  comer  thereof.  Plaintiffs  claim  the 
right  of  way,  and  right  to  have  the  road  as  it  is  now  traveled  open 
across  the  southeast  comer  of  Section  14,  and  base  such  right 
upon  the  fact  that  their  grantors  and  themselves  have  been  in 
the  uninterrupted,  open,  notorious,  and  adverse  possession,  use, 
and  occupancj^  under  claim  of .  right  to  use  the  same,  with 
knowledge  and  consent  of  defendants  and  those  under  whom 
defendants  claim,  for  over  45  years. 

Defendants  deny  the  prescriptive  right. 

Plaintiffs  allege,  as  grounds  for  injunction,  that  defendants 
have  continually  harassed  the  plaintiffs,  interfering  with  their 
use  of  the  right  of  way  by  threatening  them  with  violence ;  that 
defendants  tied  cattle  in  the  right  of  way,  and  placed  other 
obstructions  therein,  making  it  impossible  for  the  plaintiffs  to 
use  the  right  of  way ;  that  defendants  interfered  with  plaintiffs 
in  the  exercise  of  their  right  to  repair  the  right  of  way,  so  as 
to  make  the  road  reasonably  passable;  that  defendants  made 
the  right  of  way  impassable  by  plowing  furrows  and  placing  ob- 
structions therein;  that  defendants  obstructed  the  right  of  way 
by  building  fences  therein. 

Defendants  deny  any  interference  on  their  part  with  the 
free  and  proper  use  of  the  right  of  way  by  plaintiffs,  and  in  a 
cross-petition  allege  that  the  plaintiffs,  in  undertaking  to  re- 
pair and  grade  the  right  of  way  where  it  passes  through  the 
defendants'  barnyard,  have  done  the  same  in  such  an  unwork- 
manlike and  negligent  manner  as  to  caiise  a  deep  ditch  to  wash 
in  defendants'  barnyard,  to  such  an  extent  as  to  prevent  their 
having  free  access  to  their  barn,  granary,  and  other  buildings ; 
that  the  earth,  material,  and  supplies  with  which  plaintiffs 
made  the  repairs  through  defendants'  yards  were  taken  from 
defendants'  barnyards,  to  the  detriment  of  defendants;  that 
plaintiffs  did  the  work  of  grading  the  road  in  such  a  manner  as 
to  cut  the  earth  away  from  defendants'  fences,  causing  such 
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fences  to  fall  over.  Defendants  further  contend  that  plaintiffs 
are  using  the  right  of  way  where  it  passes  through  defendants' 
barnyard,  in  a  manner  other  and  different  from  what  was  author- 
ized by  the  original  right-of-way  grant,  in  that  they  are  using  a 
wider  space  than  the  right  of  way  contained  at  the  time  it  was 
traveled  when  it  was  acquired  by  the  plaintiffs.  Defendants 
deny  that  plaintiffs  are  the  owners  of  any  right  of  way  across 
any  portion  of  the  southwest  quarter  of  Section  14,  and  deny  that 
plaintiffs  have  acquired  any  right  by  prescription. 

We  have  carefully  examined  the  evidence  offered  in  support 
of  plaintiffs'  petition  for  injunction  restraining  the  defendants 
from  interfering  with  their  use  of  the  right  of  way,  and  find 
that  the  evidence  was  amply  sufficient  to  warrant  the  court  in 
entering  a  decree  of  perpetual  injunction. 

Also,  we  have  examined  the  testimony  offered  by  the  de- 
fendants in  support  of  their  cross-petition  praying  for  injunc- 
tion restraining  plaintiffs  from  interfering  with  their  rights  in 
the  right  of  way,  and  conclude  that  the  court  was  right  in  denying 
such  relief. 

We  find  no  error  in  the  record.  The  decree  of  the  court 
below  is  affirmed. — Affirmed, 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


John  Heisinger  et  al.,  Appellees,  v.  Modern  Brotherhood  op 

America  et  al.,  Appellants. 

JUDGMENT:     Wliat  Oonstitutes  Direct  Attack.    A  reply  to  a  defensive 

1  plea  of  adjudication,  to  the  effeet  that  such  alleged  adjudication 
was  obtained  by  specified  fraudulent  and  collusive  moans,  constitutes 
a  direct  and  not  a  collateral  attack  on  the  judgment. 

IKJUKCTION:     Vacation  of  Temporary  Writ — ^Balance-of -Convenience 

2  Buie.  A  temporary  injunction  restraining  a  benevolent  insurance 
association  from  incre;:ising  rates  and  from  suspending  the  insured 
plaintiff  will  not  be  vacated  when  such  vacation  might  irreparably 
injure  plaintiff,  while  a  continuance  of  the  order  will  not  injure 
defendant.  Especially  is  this  true  when  plaintiff  *s  material  allega- 
tions of  fraud  stand  undenied  on  the  record. 

Appeal  from  Marshall  District  Court, — B.  F.  Cummings,  Judge. 
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October  2,  1920. 
Rehearing  Denied  October  1,  1921. 

The  plaintiffs,  as  members  of  the  defendant  association, 
brought  this  action,  on  behalf  of  themselves  and  others  similarly 
situated,  to  enjoin  the  association  and  its  officers  from  enforcing 
the  pro^dsions  of  certain  of  its  by-laws  adopted  by  the  supreme 
lodge,  which  increased  the  rates  of  assessment  of  certain  of  its 
members  and  provided  for  their  suspension  in  the  event  of 
their  failure  to  pay  said  increased  rates,  and  to  enjoin  defend- 
ants from  suspending  plaintiffs  and  members  similarly  situated. 
A  temporary  injunction  was  issued  without  notice,  as  prayed. 
Defendants  answered,  and  filed  a  motion  to  dissolve  the  tem- 
porary injunction.  The  motion  was  overruled,  June  24,  1918; 
but  the  injunction  was  modified  so  that  any  member  of  de- 
fendant association  who  desired  to  change  his  policy  and  accept 
new  rates  or  a  new  policy,  with  consent  or  solicitation  of  the  as- 
sociation, should  have  that  privilege,  and  so  that  the  association 
might  withhold  such  amounts  as  it  had  assessed  against  various 
policies  until  the  determination  of  this  action,  in  such  death  losses 
or  other  claims  in  policies  as  might  occur,  pending  the  final 
judgment  of  this  case ;  and  plaintiffs  were  ordered  to  file  a  reply, 
if  any,  20  days  before  the  September,  1918,  term.  The  ruling 
on  motion  to  dissolve  was  made  before  the  reply  was  filed,  if 
it  has  been  filed,  and  it  seems  not  to  be  set  out  in  the  abstract 
in  this  case, — at  least,  it  is  not  indexed,  and  we  do  not  find  it  in 
the  200  pages  or  more  of  pleadings  in  this  and  the  other  cases. 
On  June  21,  1918,  or  three  days  before  the  ruling,  plaintiffs  filed 
an  amendment  to  the  petition,  setting  up  the  alleged  fraud  of 
defendants  in  amending  the  by-laws,  which  amendment  is  here- 
inafter referred  to.  As  we  understand  the  record,  defendants 
have  not  denied  such  allegations  by  any  answer  to  such  amend- 
ment. Prom  the  overruling  of  the  motion,  the  defendants  ap- 
peal . — Affirmed, 

C.  H.  E.  Boardman,  Geo,  W,  Miller,  and  Sam  Sparrow,  for 
appellants. 

E.  C.  Barber,  0,  P,  LinvUle,  and  R.  P.  Scott,  for  appellees. 
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Preston,  J. — The  case  is  not  before  us  on  the  merits,  and 
the  ultimate  question  whether,  under  the  applications,  the  poli- 
cies, and  the  by-laws,  the  rates  could  be  raised,  is  not  yet  be- 
fore us,  unless,  as  we  understand  appellants  to  contend,  this 
question  may  and  should  be  now  determined,  as  a  matter  of  law. 
Appellees  contend,  on  the  other  hand,  that  there  are  questions 
in  the  case  as  now  presented  which  may  not  be  so  determined; 
that  they  are  entitled  to  a  hearing  on  the  merits;  and  that  the 
temporary  injunction  should  be  continued  until  final  hearing. 
The  issues  as  now  presented,  and  as  stated  by  counsel,  are 
whether  appellees  were,  in  the  first  instance,  entitled  to  the 
issuance  of  a  temporary  injunction;  and  second,  whether,  upon 
the  face  of  the  petition,  answer,  and  affidavit  on  behalf  of 
plaintiffs,  the  appellees  are  entitled  to  a  continuance  of  the 
temporary  injunction.  The  grounds  of  the  motion  to  dissolve 
were: 

**  First.  Because  said  injunction  was  improperly  and  im- 
providently  issued. 

*' Second.  Because,  upon  the  face  of  the  petition  and  an- 
swer herein,  plaintiffs  are  not  entitled  to  injunctive  relief. 

'*  Third.  Because,  upon  the  pleadings  filed  herein,  said 
temporary  injunction  is  contrary  to  law. 

"Fourth.  Because  the  issues  raised  by  the  pleadings  herein 
have  all  been  adjudicated,  and  such  former  adjudication  is  a 
bar  to  the  granting  of  injunctive  relief  here." 

The  pertinent  facts,  stated  as  briefly  as  may  be,  under  the 
very  voluminous  record,  are,  substantially,  that  the  Modem 
Brotherhood  of  America  is  a  fraternal  beneficiary  association, 
incorporated  under  Title  IX,  Chapter  9,  of  the  Code  of  1897. 
It  has  a  ritualistic  form  of  work.  Its  laws  are  made  and  its  af- 
fairs controlled  by  its  supreme  lodge  conventions.  Appellee 
Sweeney  became  a  member  in  1898,  Sandvig,  in  1900,  and  Heis- 
inger and  Detrick,  in  1903.  Their  contracts  of  insurance  con- 
tain an  agreement  that  they  will  be  bound,  not  only  by  the 
by-laws  which  were  in  force  at  the  date  of  their  application  for 
membership,  but  by  those  which  may  be  thereafter  lawfully 
enacted.  Their  applications  are  a  part  of  the  certificates.  Ap- 
pellants allege  that,  prior  to  1911,  the  society  found  that  the 
rates  of  assessment  were  inadequate  to  enable  it  to  meet  its 
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obligation  and  mature  its  benefit  certificates  by  their  payment  at 
the  death  of  its  members,  and  that  the  supreme  convention,  in 
August,  1911,  by  amendments  to  its  by-laws,  adopted  a  table 
of  monthly  rates  of  assessment,  based  upon  the  National  Frater- 
nal Gong^ress  Table  of  Mortality.  The  rates  so  adopted  were 
higher  than  the  former  rates.  Those  who  were  then  members, 
including  kppellees,  were  given  four  options,  whereby  they 
could  transfer  and  pay  said  increased  rates.  Appellee  Heising- 
er's  certificate  was  for  $1,000,  and  the  assessment  was  50  cents 
per  month.  It  is  alleged  by  appellees  that  he  has  paid  all  lawful 
assessments  at  all  times,  and  without  default,  except  the  reserve 
deficiency  special  assessment  of  March,  1918,  sent  by  the  so- 
ciety to  him,  in  the  sum  of  $424.42.  It  is  further  alleged  that 
certificates  of  other  appellees,  and  approximately  10,000  others 
similarly  situated,  contain  practically  the  same  terms  and  con- 
ditions, except  the  name,  amount,  and  rate ;  that  appellants  are 
wrongfully  and  illegally  attempting  to  enforce  the  payment  of 
said  assessments,  or  create  special  liens  against  the  certifi- 
cates, in  violation  of  the  terms  and  conditions  of  the  certificates, 
and  thereby  to  deprive  said  members  of  their  rights  under 
their  certificates;  that  said  members  have  never  consented  to 
any  change  in  the  assessments,  as  shown  by  their  certificates,  nor 
to  the  attem.pted  making  of  the  reserve  deficiency  special  assess- 
ments by  the  society;  but  that  they  have  at  all  times  objected 
to  any  change,  either  in  the  terms  or  rates ;  that  appellants  are 
attempting  to  impair  the  contracts  of  insurance  of  such  mem- 
bers; that  for  appellants  to  carry  out  the  terms  of  the  reserve 
deficiency  assessment  would  wrongfully  confiscate  the  rights  of 
appellees  in  and  to  the  funds  and  promised  benefits  to  the  so- 
ciety, and  at  a  great  loss  to  them  in  having  their  certificates  de- 
clared void,  and  would  work  irretrievable  injury  to  such  mem- 
bers; that  they  have  no  adequate  remedy  at  law  for  such  in- 
juries, and  for  the  threatened  expulsion  of  such  members.  It 
is  alleged  further  that  the  estimated  increase  in  the  rate  is 
350  to  400  per  cent  over  the  rates  named  in  their  certificates; 
that  the  society  held  its  conventions  in  which  the  rates  were 
raised,  in  Colorado,  in  1911,  and  in  Missouri  in  1915,  without 
the  state  of  Iowa,  and  contrary  to  its  articles  of  incorporation 
and  the  laws  of  Iowa;  that  no  necessity  existed  to  increase  the 

Vol.  192  Ia. 
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established  rates ;  that,  at  the  conventions  of  1911  and  1915,  the 
society  authorized,  unlawfully  and  illegally,  the  issuance  of  term 
policies,  paid-up  insurance,  and  extended  insurance,  contrary 
to  and  in  violation  of  the  laws  of  Iowa,  and  thereby  gave  prefer- 
ence to  certain  members,  and  created  different  options,  in  viola- 
tion of  the  contract  rights  of  appellees  and  other  members  simi- 
larly situated ;  that  the  appellant  and  its  ofiScers,  since  1910,  have 
recklessly  and  in  an  unbusinesslike  manner,  illegally  and  ex- 
travagantly, expended  the  funds  of  the  society  in  their  attempt 
to  enforce  the  Table  of  Mortality  against  its  members,  and  par- 
ticularly against  appellees  and  others  similarly  situated;  that 
said  table  of  rates  is  prohibitive,  and  has  caused  100,000  mem- 
bers to  drop  out.  It  is  further  alleged  by  appellees,  and  ad- 
mitted by  appellants,  that  the  defendant  society  'was  not  insol- 
vent. 

In  December,  1912,  one  Brown  and  another  member  of  ap- 
pellant society  instituted  an  action  in  Clinton  County,  Iowa, 
against  the  defendant  society  and  its  officers,  to  enjoin  the  en- 
forcement of  said  rates ;  and  the  decree  entered  therein  in  June, 
1913,  was  favorable  to  the  defendants.  Appellees  contend  that 
this  decree  was  collusive,  fraudulent,  and  void,  for  that  an  at- 
torney's fee  of  $1,000  was  paid  plaintiffs'  attorney  in  that  case, 
out  of  the  trust  fund  of  the  society,  and  that  no  exceptions  were 
taken  to  said  decree,  and  that  it  was  agreed,  prior  to  the  entry 
of  said  decree,  that  no  exceptions  should  be  taken,  and  that  no 
appeal  should  be  taken.  But  since  appellants  do  not  rely  upon 
that  decree  as  an  adjudication,  we  shall  not  go  into  further  de- 
tail as  to  it.  At  the  convention  of  the  supreme  lodge,  in  Aui'^st, 
1915,  the  by-laws  were  again  amended,  extending  to  the  members 
who  had  failed  to  transfer  under  the  by-laws  of  1911,  three  ad- 
ditional options.  In  December,  1914,  one  Bills  and  others  brought 
an  action  at  law  in  the  district  court  of  Linn  County,  against 
the  defendant  society  and  its  officers.  Thereafter,  and  on  Decem- 
ber 30,  1915,  after  the  convention  and  proceedings  of  August, 
1915,  an  amendment  to  the  petition  was  filed,  defendants  filed 
answer  thereto,  and  the  cause  was  transferred  to  the  equity 
calendar.  The  decree  entered  therein,  dismissing  the  petition,  is 
pleaded  and  relied  upon  by  defendants  as  an  adjudication  of  the 
questions  involved  in  this  case.    It  is  alleged  that  the  same  ques- 
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tions  as  now  presented  by  these  plaintiffs,  in  regard  to  the  im- 
pairment of  the  contracts,  the  legality  of  the  rates,  and  so  on, 
were  adjudicated.  The  decree  in  that  case,  filed  on  the  same 
date,  to  wit,  December  30th,  finds  that  the  conventions  were 
legally  held;  that,  because  of  the  inadequacy  of  the  old  rates, 
there  is  a  large  deficiency,  and  it  was  necessary  for  the  society  to 
amend  the  by-laws;  that  the  rates  are  not  exorbitant  or  exces- 
sive, but  are  reasonable  and  necessary;  that  the  amendments 
to  the  by-laws  do  not  impair  the  contracts.  No  judgment  for 
costs  was  rendered  in  the  decree,  and  there  was  no  exception. 
Some  of  these  matters  are  set  up  by  defendants  herein  in  their 
answer;  others  of  the  pleadings,  etc.,  are  set  up  by  copy 
in  plaintiffs'  resistance  to  motion  to  dissolve,  and  are  shown  by 
affidavit  to  be  true  copies.  It  is  also  alleged  by  plaintiffs  that 
there  was  no  hearing  on  the  merits  in  the  Bills  case,  and  that  the 
pretended  hearing  consumed  but  a  few  minutes,  or  less  than  an 
hour's  time;  that,  before  the  entry  of  such  decree,  there  was  a 
secret  agreement  entered  into  by  collusion  between  one  Corliss, 
one  of  the  plaintiffs  in  the  Bills  case,  for  himself,  and  as  the 
pretended  agent  of  the  so-called  insurgents  on  the  one  hand,  and 
defendant  society,  by  certain  of  its  officers ;  and  that,  under  said 
agreement,  there  was  paid  by  the  last-named  parties  to  said 
CorUss,  or  to  one  of  his  attorneys  of  record,  the  sum  of  $7,000 ; 
that,  by  the  acts  of  said  parties,  there  was  fraud  committed  upon 
the  court,  and  such  a  fraud  as  completely  impairs  the  validity 
of  the  Bills  decree ;  that  no  reference  in  said  decree  is  made  to 
members  of  appellant  society  similarly  situated.  Because  of 
the  last,  and  because  of  the  alleged  fraud,  plaintiffs  herein  say 
that  they  are  not  bound  by  the  decree  therein,  as  parties  simi- 
larly situated.  The  plaintiffs  in  the  instant  case  filed  their  affi- 
davit, which  is  a  part  of  their  resistance  to  the  motion  to  dis- 
solve, in  which  they  state  that  they  were  not  parties  plaintiff  or 
defendant,  in  either  the  Bills  or  the  Carl  case,  and  that  they 
neither  participated  in  nor  had  anything  to  do  with  said  cases, 
and  that  at  no  time  did  they  authorize  any  person  or  persons  or 
attorneys  to  represent  them  on  the  alleged  hearing  of  said  cases, 
or  to  appear  for  them.  Appellees  contend  also  that  the  title  of 
the  action  shows  that  it  was  brought  for  the  benefit  of  the  appel- 
lant society,  against  appellant  society  and  its  officers,  and  not 
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for  the  benefit  of  the  aggrieved  members.  The  original  petition 
is  not  set  out  in  the  abstract,  but  appellees  contend  that  a  printed 
copy  thereof,  recently  found,  does  not  show  that  the  suit  was 
brought  for  the  individual  plaintiffs  and  the  members  similarly 
situated.  In  response  to  these  several  matters,  appellants  con- 
tend, in  their  reply  argument,  that  this  is  an  attempt  by  plain- 
tiffs to  attack  collaterally  the  said  judgment  and  the  Carl  judg- 
ment as  well,  and  that  they  may  not  be  so  attacked ;  and  further, 
that  the  attack  must  be  made  in  the  court  and  county  where  the 
decrees  were  entered. 

On  September  18,  1916,  N.  P.  Carl  and  others  brought 
action  in  the  district  court  of  Linn  County  against  this  asso- 
ciation and  others,  on  behalf  of  theuLselves  and  others  similarly 
situated,  asking  that  the  appellant  society  and  its  oflScers  be 
enjoined  from  putting  the  higher  rates  in  force,  on  substantially 
the  same  grounds  as  relied  upon  by  appellees  in  the  instant  case ; 
and  the  issues  tendered  bv  the  answer  of  defendant  were  sub- 
stantially  the  same  as  herein,  except  that,  in  the  Carl  case,  the 
defendants  pleaded  the  first,  or  the  Brown  case,  as  well  as  the 
Bills  case,  as  an  adjudication.  In  that  case,  the  plaintiffs  filed 
a  reply,  controverting  the  answer  of  the  defendants,  and  particu- 
larly the  alleged  adjudications,  pleading  the  invalidity  thereof 
because  of  fraud,  collusion,  and  secret  agreements,  without  the 
consent  of  these  plaintiffs  or  those  of  the  society  similarly  situ- 
ated, and  setting  out  the  facts  in  detail,  and  further,  that  there 
was  no  authority  from  the  supreme  convention  or  its  rules,  to 
compromise  or  settle  any  suits  brought  by  the  members  of  the 
organization.  Defendants  in  that  case  filed  motion  to  strike  por- 
tions of  plaintiffs'  reply.  Plaintiffs  Carl  and  others  had  at- 
tached to  their  reply  certain  interrogatories,  to  be  propounded 
to  the  defendants'  officers,  to  which  defendants  filed  exceptions. 
The  defendants  filed  a  motion  to  submit  their  pleas  in  bar,  which 
recites,  among  other  things,  that  plaintiffs,  in  their  petition,  com- 
plain of  certain  irregularities ;  and  that,  in  response  thereto,  de- 
fendants answer  and  set  forth  all  matters  relating  thereto,  in 
regard  to  conventions,  adjustment  of  rates,  enactment  of  by- 
laws and  amendments;  and  that  all  such  questions  were  ad- 
judicated in  the  Brown  and  Bills  cases,  referred  to  in  the  de- 
fendants' pleadings;  and  that,  if  such  pleas  of  final  adjudication 
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are  sustained,  it  practically  disposes  of  the  case,  except  one  or 
two  minor  issues;  that,  in  order  to  expedite  the  business  of  the 
court,  and  relieve  it  of  a  long  and  tedious  trial,  involving  the 
examination  of  papers  and  records,  the  pleas  in  bar  submitted 
by  the  defendants  should  be  first  heard,  and  the  sufficiency 
thereof  established,  before  proceeding  further.  By  such  motion, 
they  asked  the  court  to  enter  an  order  directing  that  the  pleas  of 
former  adjudication  be  first  heard,  before  proceeding  further  in 
the  cause,  and  before  hearing  any  other  matters  in  connection 
therewith,  to  the  end  that  only  such  matters  as  are  not  involved 
in  the  matters  claimed  to  have  been  adjudicated  may  occupy  the 
court  upon  the  submission  of  the  cause  upon  the  merits  or  issues 
remaining  after  the  plea  of  former  adjudication  is  determined. 
This  hearing  was  on  September  17,  1917,  and  it  is  alleged  by 
plaintiffs  that  the  hearing  was  but  a  pretended  hearing,  lasting 
not  more  than  three  hours,  and  was  on  the  motion  or  pleas  in 
bar;  that  evidence  was  introduced,  arguments  of  counsel  being 
limited;  that,  at  the  time  of  the  hearing,  the  pleadings,  though 
voluminous,  were  not  read  to  the  court ;  that,  on  September  29, 
1917,  the  decree  had  been  prepared  and  signed  by  the  judge,  and 
was  filed  on  said  date  without  any  knowledge  on  the  part  of 
plaintiffs  or  their  attorneys.  The  decree  in  the  Carl  case  recites 
that  defendants'  exceptions  to  the  plaintiffs'  interrogatories  were 
sustained ;  that  defendants  withdrew  their  motion  to  strike  por- 
tions of  the  reply ;  that  the  pleas  by  the  defendants  of  former 
adjudications  in  the  Brown  and  Bills  cases  were  sustained  by 
the  evidence;  that  the  allegations  of  plaintiffs'  reply  in  regard 
thereto  were  not  sustained  by  the  evidence;  that  the  suit  was 
brought  by  plaintiffs,  for  themselves  and  for  all  of  the  members 
of  defendant  society  similarly  situated,  and  involves  questions 
of  common  interest,  and  of  interest  to  all  members  of  the  so- 
ciety; that,  because  of  the  large  number,  it  is  impracticable  to 
brhig  all  of  them  before  the  court ;  that  said  decrees  are  res  ad- 
judicaia  as  to  every  question  raised  by  the  petition,  except  as 
to  the  questions  raised  in  the  petition  with  reference  to  the 
expenditure  of  funds  for  the  construction  of  an  office  building 
in  Mason  City,  which  questions  were  reserv^ed  for  future  con- 
sideration. It  is  alleged  and  testified  in  the  affidavit  that  at  no 
time  since  the  commencement  of  that  action,  either  before,  at,  or 
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after  the  hearing  on  said  plea  in  bar,  were  the  defendants'  ex- 
ceptions to  interrogatories,  and  the  other  mbtions,  ever  pre- 
sented to  or  heard  by  any  of  the  judges  of  said  court,  when 
plaintiffs  or  their  attorneys  were  present;  that  none  of  plain- 
tiffs or  their  attorneys  were  present  when  the  decree  was  entered ; 
that  it  was  executed  and  filed  without  their  knowledge.  It  is 
further  alleged  by  appellees  that  defendants'  exceptions  to  plain- 
tiffs' interrogatories,  and  defendants'  motion  to  strike  parts  of 
appellees'  reply,  were  undisposed  of,  at  and  prior  to  the  hearing 
on  September  17,  1917,  and  that  the  case  was  not  at  issue  on  the 
date  of  the  hearing  aforesaid,  nor  on  the  date  the  decree  was 
entered.  The  ruling  thereon  appears  in  tiie  decree  of  September 
29th,  and  after  the  hearing  of  September  17.  Thereafter,  and 
on  October  10,  1917,  the  plaintiffs  in  that  case  filed  therein  what 
they  call  their  motion  for  rehearing,  wherein  it  is  recited,  among 
other  things,  that  the  decree  was  not  submitted  to  plaintiffs,  and 
it  was  not  known  to  them  that  it  had  been  entered  until  October 
6,  1917;  and  that,  on  October  8th,  one  of  plaintiffs'  counsel  ex- 
amined the  records,  and  found  that  the  decree  had  been  entered, 
and  immediately  thereafter  began  the  preparation  of  his  said 
motion.  Said  motion  for  rehearing  also  set  up  numerous  other 
grounds,  among  them  that  the  decree  was  not  sustained  by  the 
evidence,  was  contrary  to  law,  and  so  on.  On  October  22d, 
defendants  filed  a  resistance  to  plaintiffs'  said  motion  for  re- 
hearing in  the  Carl  case,  on  the  grounds,  among  others,  that  it 
was  unauthorized ;  that  it  was  not  filed  within  the  time  provided 
by  statute;  and  that  plaintiffs'  remedy,  if  any  they  had,  is  by 
appeal  to  the  Supreme  Court  of  Iowa.  They  denied  all  allega- 
tions of  said  motion,  except  that  they  admitted  that,  about  Oc- 
tober 6th,  one  of  defendants'  attorneys  informed  one  of  plain- 
tiffs' attorneys  that  the  decree  had  been  entered.  The  so-called 
motion  for  rehearing  was  overruled  on  October  25,  1917.  That 
case  was  appealed  to  this  court,  and  was  submitted,  prior  to  the 
submission  of  this  case,  and  has  been  dismissed  at  present  sit- 
ting. For  the  purposes  of  the  appeal  in  the  instant  case,  we 
are  not  called  upon  to  determine  the  merits  of  the  claim  made  by 
appellees  herein,  as  to  whether  there  was  really  a  trial  or  hearing 
of  the  Carl  case.  The  affidavit  as  to  what  occurred  on  the  trial 
in  the  district  court,  filed  herein  by  plaintiffs'  attorney,  on  the 
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motion  to  dissolve,  is  not  denied.  We  must  keep  in  mind  that, 
in  the  instant  ease,  we  are  not  passing  upon  the  merits  of  that 
question  or  any  other  upon  which  there  is  an  issue  of  fact,  to  be 
tried  out  on  the  hearing  of  the  merits ;  and  this  is  so,  regardless 
of  the  result  of  the  appeal  in  the  Carl  case  here.  We  may  say 
in  passing,  without  determining  the  merits,  that  some  of  the 
proceedings  in  all  three  of  the  prior  cases  were,  to  say  the  least, 
out  of  the  ordinary.  These  have  all  been  before  set  out,  and 
will  not  be  now  repeated.  The  question  now  raised  by  appellees 
as  to  whether  there  was  a  fair  hearing  of  the  Carl  case  in  the  dis- 
trict court  is  not  necessarily  involved  in  the  appeal  of  the  Carl 
case.  That  question  was  not  involved  in  the  trial  on  the  merits. 
The  matter  occurred,  or  at  least  was  not  known  or  discovered  by 
plaintiffs,  according  to  their  showing,  until  after  the  trial.  It 
is  true  that,  in  their  so-called  motion  for  rehearing,  they  at- 
tempted to  raise  some  of  these  questions ;  but  appellants  objected 
that  such  a  motion  was  unauthorized,  and  the  trial  court  seems 
to  have  been  of  that  opinion.  It  may  be  that,  had  plaintiffs  filed 
a  regular  application  or  motion  to  vacate  the  judgment  for  fraud, 
it  could  be  done  at  any  time ;  but  such  seems  not  to  have  been  the 
form  of  the  application.  If  there  is  an  issue  of  fact  in  reference 
thereto,  as  we  think  there  is,  the  temporary  injunction  herein 
sliould  be  retained  until  the  issue  is  tried  out  in  the  district  court, 
provided  appellees  herein  are  entitled  to  attack  the  decrees  in 
the  Bills  and  Carl  cases  in  the  manner  in  which  they  have  at- 
tempted to  do  it.  This,  we  take  it,  is  the  debatable  point  in  the 
case,  in  so  far  as  it  relates  to  the  question  of  former  adjudication. 
1.  We  shall  take  up  first,  and  determine,  the  question 
whether  plaintiffs  may  attack  the  former  judgments  in  the  Bills 
and  Carl  cases  in  the  manner  here  attempted ;  because,  if  all  the 
1.  jddombnt:  matters  complained  of  in  the  instant  case  have 

rtitu^tef^direct       ^^^^  adjudicated,  or  the  plaintiffs  may  not  raise 
attack.  that  question  herein,  and  there  is  no  issue  of  fact 

in  reference  thereto,  to  be  tried  on  the  final  hearing  of  this  case, 
then  this  case  is  at  an  end,  and  in  that  event,  the  temporary  in- 
junction should  not  be  continued.  But  we  are  not  called  upon  to 
pass  upon  the  merits,  nor  upon  the  question  whether  there  was 
fraud  and  collusion  in  procuring  those  decrees,  nor  whether  there 
was  fraud  in  the  adoption  of  the  amendments  to  the  by-laws. 
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Appellants  cite  numerous  cases  holding  that,  ordinarily,  the  ques- 
tion may  not  be  raised  as  here  attempted.  These  cases  are,  for 
the  most  part,  from  other  jurisdictions,  with  some  Iowa  cases. 

Mason  v.  Messenger^  17  Iowa  261,  cited  by  appellants,  was 
an  action  to  recover  real  estate.  Plaintiff  offered  in  evidence 
a  certified  copy  of  a  partition  decree  of  the  real  estate,  which 
had  been  rendered  in  another  county.  Defendant  objected,  and 
offered  to  prove  that  the  decree  was  obtained  by  fraud  and  col- 
lusion. The  objection  was  sustained.  This  court  said,  after  re- 
viewing and  distinguishing  numerous  cases,  that : 

**  Neither  of  these  cases,  then,  are  in  conflict  with  the  general 
rule  that  the  proceedings  of  a  court  having  jurisdiction  over  the 
cause  and  the  parties  cannot  be  questioned  collaterally,  an^  are 
absolutely  binding  until  set  aside  by  the  tribunal  in  which  they 
occurred,  or  regularly  reversed  on  error.'' 

In  Smith  v.  Smith,  22  Iowa  516,  defendant  offered  to  prove 
that  the  judgment  against  him  in  another  county  was  '  *  rendered 
upon  a  pretended  cause  of  action  which  never  justly  subsisted, 
and  was  fraudulently  procured."  The  offer  was  rejected,  and 
we  said: 

**It  was  not  competent  to  thus  attack  the  judgment  col- 
laterally, when  it  was  offered  as  an  instrument  of  evidence  only,, 
in  this  case.  If  a  judgment  can  be  attacked  for  fraud  in  any 
case,  it  can  only  be  by  a  direct  proceeding." 

To  the  same  effect,  see  Burlington  <fe  M.  R.  R.  Co,  v,  EM, 
37  Iowa  620,  and  Commercial  St  Bank  v.  Pierce,  176  Iowa  722, 
730.  In  the  Pierce  case,  an  entire  stranger  to  the  judgment,  who 
was  not  bound,  sought  to  set  aside  a  judgment.  In  that  case,  at 
page  730,  the  court  quoted  with  approval  from  another  case,  that : 

**  Judgment  obtained  in  an  action  by  ordinary  proceedings 
shall  not  be  annulled  or  modified  by  any  order  in  an  action  by 
equitable  proceedings,  except  for  a  defense  which  has  arisen  or 
been  discovered  since  the  judgment  was  rendered.  *  *  •  If  the 
court,  entering  a  judgment,  has  jurisdiction  to  render  it,  the 
enforcement  of  it  will  not  afterwards  be  restrained  merely  be- 
cause it  is  an  improper  or  unjust  judgment.  The  remedy  of 
the  aggrieved  party  is  by  appeal,  or  writ  of  error,  or  some  other 
direct  proceeding." 

These  are  all  the  Iowa  cases  cited  by  appellants  on  this 
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proposition,  except  one,  which  will  be  referred  to  in  a  moment. 
In  all  of  them,  it  will  be  observed  that  there  was  an  attempt  to 
attack  collaterally,  and  not  directly,  the  prior  judgment:  that 
is  to  say,  they  were  attempting  to  retry,  in  a  subsequent  pro- 
ceeding, the  very  questions  that  had  been  tried  in  the  prior  pro- 
ceeding. In  the  instant  case,  the  defendants  pleaded  the  Bills 
and  Carl  cases  as  an  adjudication,  and  in  response  to  this,  the 
plaintiffs  alleged  that  there  had  been  no  former  trial,  for  that 
such  judgments  were  fraudulently  and  collusively  obtained, 
and  were  therefore  void.  It  appears  to  us  that  this  is  a  direct, 
and  not  a  collateral,  attack.  In  other  words,  they  were  setting 
this  matter  up  as  a  defense 'to  the  defendants'  plea.  Plaintiffs 
allege  in  their  pleadings  that  they  did  not  discover  the  alleged 
fraud  in  the  procuring  of  said  judgments  until  about  the  time  or 
shortly  before  they  brought  this  action.  If  the  prior  judgments 
had  been  rendered  without  notice  of  the  suit,  and  there  was  no 
jurisdiction,  we  think  the  plaintiffs  could  raise  that  question  in 
response  to  the  plea  that  such  a  judgment  was  an  adjudication. 

In  Mahoney  v.  State  Ins.  Co.,  133  Iowa  570,  at  577,  578,  we 
said: 

''Generally  speaking,  the  fraud  which  renders  a  judgment 
void,  as  distinguished  from  voidable,  goes  to  the  method  of 
acquiring*  jurisdiction,  •  •  *  or  to  the  fraudulent  creatjpn  of  a 
canse  of  action.  As  a  rule,  these  matters  are  equivalent  to  juris- 
dictional questions,  and  courts  have  generally  so  treated  them. 
Where,  however,  the  fraud  in  the  trial  of  the  case  consists  in  the 
production  of  evidence  which  is  claimed  to  have  been  false,  or 
any  other  form  of  fraud  against  which  the  injured  party  might 
have  protected  himself  at  the  [former]  trial,  it  is  not  sufiScient, 
according  to  the  prevailing  view  in  this  country,  to  constitute 
a  defense.'' 

The  only  other  Iowa  case  cited  by  appellant  at  this  point 
is  Edmundson  v.  Independent  Sch.  Dist.,  98  Iowa  639,  644.  In 
that  case,  we  said  that  it  was  clear  that  there  was  not  sufficient 
evidence  of  fraud  or  collusion  to  justify  a  court  in  setting  aside 
the  order  of  affirmance  in  the  Supreme  Court.  The  court  said 
further  that  the  judgment  would  not  be  void  unless  made  for 
a  certain  purpose  named,  and  that  it  was  an  attempt  to  attack 
the  judgment  collaterally,  which  could  not  be  done.    On  the  other 
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hand,  plaintiffs  contend  that  they  are  not  bound,  because  the 
causes  on  which  said  decrees  were  rendered  were  not  tried  upon 
the  merits;  because  the  plaintiffs  and  defendants  in  said  cases 
were  not  the  same  as  in  the  instant  case ;  because  the  issues  were 
not  the  same ;  and  because  said  decrees  were  procured  by  collu- 
sion and  fraud.  On  this  proposition  they  cite  15  Ruling  Case 
Law  857,  Section  331 ;  Kwentsky  v.  Sirovy,  142  Iowa  385,  392 ; 
23  Cyc.  1126,  1131,  1297;  Huskins  v,  McElroy,  62  Iowa  508; 
21  Am.  &  Eng.  Bncyc.  of  Law  (1st  Ed.)  131;  Pfiffner  v.  Krap- 
fel,  28  Iowa  27,  at  34 ;  McCullough  v,  Connelly,  137  Iowa  682, 
686;  Whetstone  v.  Whetstone,  31  Iowa  276,  at  281,  283,  284; 
Stewart  Lhr,  Co.  v.  Downs,  142  Iowa  420 ;  Woodward  v.  Jackson, 
85  Iowa  432 ;  State  i'.  Iowa  Mut.  Aid  Assn.,  59  Iowa  125,  at  132 ; 
Dunlap  &  Co.  v.  Cody,  31  Iowa  260,  263 ;  23  Cyc.  1026,  1098, 
1099,  1236,  1290 ;  Code  Sections  3464,  3466. 

We  shall  cite  some  other  cases.  In  WiUiamson  v.  William- 
son, 179  Iowa  489,  at  494,  we  said : 

*'A  void  judgment  is  no  judgment  at  all,  and  no  rights  are 
acquired  by  virtue  of  its  entry  of  record.'* 

It  was  said  at  the  same  page  that  the  method  most  com- 
monly used  to  vacate  a  judgment  was  by  motion  in  the  court 
where  the  judgment  was  rendered,  because  this  practice  was 
simple,  speedy,  and  effective.  It  is  said  in  some  of  the  cases, 
though  perhaps  in  some  of  them  it  was  not  necessary  to  so  say, 
that  such  was  the  only  remedy ;  but  there  are  many  cases  hold- 
ing, and  it  seems  to  be  generally  held,  that  it  is  the  general 
practice  to  permit  an  independent  action  in  equity,  15  Ruling 
Case  Law  738,  760,  855,  857 ;  Be  Louis  v.  Meek,  2  G.  Greene  55 ; 
Ralston  v.  Lahee,  8  Iowa  17 ;  Harshey  v.  Blackmarr,  20  Iowa  161. 
Of  course,  this  does  not  mean  that  a  party  may  appeal  from 
one  court  to  another  of  equal  jurisdiction  to  review  errors  or  ir- 
regularities, or  try  the  case  over  again,  if  there  has  really  been  a 
trial  of  the  case  on  the  merits.  As  said,  the  theory  is  that  a 
judgment  procured  by  fraud  is  no  judgment  at  all.  15  Ruling 
Case  Law  760,  supra,  states  that  fraud  is  the  arch  enemy  of 
equity,  and  that  a  court  of  equity  will  relieve  against  a  judg- 
ment obtained  by  imposition  or  fraud;  and  some  of  our  own 
cases  are  cited  to  sustain  the  proposition.  An  execution  issued 
under  a  void  judgment  is  itself  absolutely  void,  and  its  enforce- 
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ment  may  be  enjoined.  Cooley  v.  Barker,  122  Iowa  440.  In 
Makoney  v.  State  Ins.  Co,,  133  Iowa  570,  at  576,  we  said : 

*'If  the  judgment  be  void  for  want  of  jurisdiction  in  the 
court  pronouncing  it,  of  either  of  the  parties  or  of  the  subject- 
matter,  it  may,  of  course,  be  attacked  at  any  time  or  in  any  pro- 
ceedings whereby  it  is  sought  to  be  enforced ;  and  the  same  may 
be  true  as  to  any  fraud  which  renders  it  void,  and  not  simply 
voidable.'' 

In  Haddock  v.  Haddock,  201  U.  S.  562,  at  627  (50  L.  Ed. 
867,  at  893),  it  was  said: 

**The  rule  is  well  settled  that,  while  a  judgment  or  decree 
may  sometimes  be  impeached  for  fraud,  it  can  only  be  for  a 
fraud  extrinsic  to  the  cause,  as  that  the  judgment  was  collusively 
obtained  to  defraud  some  other  person;  and  that  it. cannot  be 
impeached  by  either  of  the  parties  thereto  by  reason  of  false 
testimony  given  at  the  time  or  which  must  have  been  given  to 
establish  the  plaintiffs'  case  •  •  •" 

A  definition  of  collateral  attack,  with  the  citation  of  many 
cases,  will  be  found  in  15  Ruling  Case  Law  838;  and  at  page 
839,  direct  attack  is  distinguished.  At  page  768,  same  volume, 
it  is  said  that  fraud  is  largely  a  conclusion  of  law,  and  that,  in 
order  to  move  a  court  of  equity,  it  is  generally  necessary  that 
the  facts  relied  upon  should  be  set  forth  in  reasonable  detail. 
Stewart  Lbr.  Co.  v.  Downs,  supra,  at  page  424.  If  the  unsuc- 
cessful party  was,  by  fraud,  prevented  from  having  a  trial,  it  will 
authorize  the  setting  aside  of  a  decree  or  judgment.  Kwentsky 
V,  Siravy,  supra. 

We  think  the  fraud  alleged  and  relied  upon  by  appellees  is 
set  out  with  sufficient  detail,  and  this  applies  also  to  appellants' 
contention  as  to  the  fraud  alleged  by  appellees  in  their  amend- 
ment to  petition,  in  regard  to  the  method  and  purpose  of  secur- 
ing the  amendment  to  the  by-laws.  We  refer  to  this  at  this 
point,  so  that  it  will  not  be  necessary  to  refer  to  it  later  in  the 
opinion.  In  this  connection,  we  may  as  well  say  here  that  the 
amendment  to  the  petition  alleged  that  the  defendant  society 
and  its  officers  and  directors  are  oppressively,  wrongfully,  il- 
legally, and  fraudulently  attempting  to  increase  the  rates  of  as- 
sessment under  the  policies  of  plaintiffs  and  those  similarly 
situated,  and  illegally  and  fraudulently  attempting  to  change  the 
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terms  and  conditions  thereof,  without  their  consent;  and,  upon 
information  and  belief,  they  charge  therein  that  such  society 
and  its  officers  have,  for  more  than  the  past  seven  years,  secretly, 
WTonp^fully,  and  illegally,  conspired  to  injure,  and  have  injured 
and  threatened  to  injure,  the  plaintiffs  and  those  similarly  situ- 
ated, in  their  rights  as  policyholders,  in  attempting  to  advance 
the  rates  of  assessments,  and  to  coerce  and  intimidate  them  to 
surrender  their  policies  or  certificates  of  insurance  in  the  society, 
and  to  create,  contrary  to  law,  a  lien  against  their  respective 
policies,  and  to  wrongfully  confiscate  the  rights  of  these  policy- 
holders ;  that  such  facts  became  known  to  plaintiffs  just  prior  to 
the  bringing  of  this  action.  As  said,  the  allegations  of  this 
amendment  are  not  denied  by  appellants;  therefore  the  allega- 
tions of  the  bill  are  not  fully  and  specifically  denied  by  the  an- 
swer. We  think  that  plaintiffs  may  attack  the  validity  of  the 
judgments  relied  upon  by  appellants  as  an  adjudication,  in  the 
manner  attempted.  Whether,  in  fact,  such  fraud  was  practiced 
is  a  matter  of  proof,  to  be  determined  at  the  hearing  on  the 
merits. 

2.    What  has  been  said  in  a  prior  division  of  the  opinion 

applies,  in  part  at  least,  to  the  fraud  pleaded  by  plaintiffs  in 

procuring  the  amendment  to  the  by-laws.    We  do  not  now  deter- 

2   iNjiNOTioN:        mine  whether  there  was  such  fraud  or  not.    Con- 

t'empo^ftry^^wrjt:    ceding,  for  the  purposes  of  this  appeal,  but  with- 

bajance-o'f-  Qut  deciding,  that,  under  some  circumstances, 

rnnvenience  C7  »  7 

''"*«•  — that  is,  the  application  and  the  form  of  policy 

at  the  time  a  person  becomes  a  member  of  such  an  association, — 
the  by-laws  may  be  amended,  if  fairly  and  honestly  done,  there 
might  still  be  a  question  as  to  whether  it  could  be  done  oppres- 
sively, wnthout  sufficient  reason  or  necessity,  and  fraudulently. 
Such  is  the  plaintiffs'  claim,  and  it  is  so  alleged  by  the  amend- 
ment to  the  petition,  which  is  not  denied.  Appellees  are  entitled 
to  a  trial  on  such  fact  issue,  if  it  be  found  that  the  former  decrees 
are  fraudulent.  So  that  it  is  not,  as  appellants  contend,  en- 
tirely a  question  of  law  whether,  under  the  form  of  the  applica- 
tion and  the  policy,  the  defendant  society  has  a  right  to  amend 
its  by-laws.  To  so  hold  at  this  time,  or  to  now  hold  that  the 
alleged  former  adjudications  were  binding,  would  virtually  de- 
cide the  case  now,  and  before  the  hearing  on  the  merits.    Plain- 
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tiffs  are  entitled  to  be  heard  on  the  merits  on  the  tact  questions. 
Under  the  rule  in  regard  to  balance  of  equities,  plaintiffs  ought 
not  to  be  deprived  of  the  advantage  x)f  a  possible  victory  on  the 
trial  on  the  merits. 

We  are  unable  to  see  how  appellants  can  be  prejudiced  by 
continuing  the  temporary  injunction  in  force  until  such  trial.  We 
have  held,  in  Hayes  v,  Billings,  69  Iowa  387,  Huskins  v.  McElroy, 
62  Iowa  508,  and  other  cases,  that  where,  as  here,  the  answer  does 
not  deny  all  the  allegations  of  the  petition,  but  sets  up  an 
aflSrmative  defense  by  way  of  avoidance,  the  injunction  will  not 
be  dissolved  on  motion,  but  will  be  continued  to  the  hearing. 
And  in  Bankers  Surety  Co.  v.  Linder,  156  Iowa  486,  500,  it  is 
said  (citing  cases)  that,  fraud  being  charged,  the  filing  of  an 
answer  in  denial  was  not  sufficient  ground  for  dissolving  the 
writ.  Under  the  record,  but  for  the  injunction,  plaintiffs  would 
be  automatically  suspended,  and  other  consequences  would  fol- 
low, to  their  injury,  which,  we  think,  within  the  meaning  of  the 
law,  is  irreparable. 

Other  questions  are  argued.  From  the  showing  made,  we 
think  the  temporary  injunction  was  not  improvidently  made. 
Cases  are  cited  by  appellants,  for  the  most  part  in  regard  to 
old  line  insurance  policies,  holding  that  the  plaintiffs  would  have 
several  remedies  at  law.  Some  other  questions  may  be  argued ; 
but,  since  we  have  reached  the  conclusion  that  the  temporary  in- 
junction should  be  continued  until  the  final  hearing  on  the 
merits  as  to  the  fact  questions  heretofore  discussed,  we  deem  it 
unnecessary  to  discuss  the  other  questions. 

We  reach  the  conclusion  that,  under  the  entire  record,  we 
ought  not  to  reverse  and  vacate  the  temporary  injunction.  The 
judgment  is,  therefore, — Affirmed, 

Evans  and  Salinger,  JJ.,  concur. 
Weaver,  C.  J.,  concurs  in  result. 


HoBTON  Township  et  al..  Appellants,  v.  Drainage  District  No. 

26  et  al.,  Appellees. 

OBAIKB:     Compromise  Oontract  Without  Notice  to  Property  Owners. 
A  board  of  supervisors  which  has  formed  a  highway  drainage  dis- 


62  HoRTON  Twp.  V,  Drainage  Dist.  [192  Iowa 

trict  (Ch.  S-B,  Tit.  X,  Code  Suppl.  Supp.,  1915),  and  let  a  contract 
thereunder  on  competitive  bids  and  after  due  notice,  has  power, 
during  a  time  when  part  of  the  work  has  been  completed  and  part 
remains  untouched,  and  when  the  board  and  the  contractor  are  in  a 
good-faith  dispute  as  to  which  party  has  breached  the  contract,  to 
enter  into  a  compromise  contract  without  notice  to  property  owners, 
by  which  the  contractor  agrees  to  complete  the  work  on  the  part 
on  which  he  is  then  engaged,  and  is,  together  with  his  bond,  other- 
wise released  from  all  liability. 

Appeal  from  Osceola  District  Court. — C.  C.  Bradley,  Judge. 

April  6,  1921. 
Rehearing  Denied  October  1,  1921. 

Action  in  equity,  to  enjoin  a  board  of  supervisors  from  car- 
rying into  effect  a  compromise  contract,  whereby  the  construc- 
tion company  was  to  complete  a  certain  segment  of  an  improve- 
ment for  a  certain  consideration,  and  was  to  be  relieved  from 
constructing  the  other  portion  of  the  improvement,  and  from  its 
liability  under  the  original  contract.  Facts  appear  in  the  opin- 
ion.— Affirmed. 

Clark,  Dwinell  &  Meltzer,  for  appellants. 

B.  F.  Butler  and  Morse,  Kennedy  &  Herrick,  for  appellees. 

Arthur,  J. — On  May  1,  1917,  the  board  of  supervisors  of 
Osceola  Coimty,  by  resolution,  established  Drainage  District  No. 
26,  containing  lands  in  Horton  and  Fairview  Townships  and 
certain  highways  adjacent  to  the  land.  Thereafter,  a  tax  was 
levied  against  the  agricultural  lands  and  highways.  The  drain- 
age district  was  established  on  petition  by  the  township  trustees, 
asking  that  a  drainage  district  be  established  for  the  purpose 
of  draining  highways  surrounding  certain  described  lands  in 
Horton  and  Fairview  Townships,  Osceola  County.  About  Novem- 
ber 2,  1917,  in  pursuance  of  notices  for  bids,  the  board  of  super- 
visors entered  into  a  contract  with  the  Crowley  Construction 
Company  for  constructing  the  improvement  in  said  district,  to 
furnish  all  labor  and  materials,  excepting  certain  materials,  for 
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the  sum  of  $18,463.95.  The  construction  company,  in  lieu  of  a 
bond,  deposited  with  the  county  auditor,  for  the  use  and  bene- 
fit of  the  drainage  district,  certain  checks  in  the  aggregate  of 
14,620. 

Thereafter,  on  the  6th  of  August,  1919,  before  the  work  was 
to  be  completed  under  the  contract,  and  while  the  company  was 
doing  some,  but  very  little,  work  on  the  improvement,  and  while 
no  part  of  the  work  was  finished,  and  when,  on  a  large  part  of 
the  improvement,  no  work  had  been  done,  the  board,  on  behalf 
of  the  drainage  district,  served  notice  on  the  defendant  the 
Crowley  Construction  Company  of  intention  to  cancel  all  the 
rights  qf  the  construction  company  under  the  contract,  and  to 
hold  the  company  liable  for  the  forfeiture  of  all  estimates  due 
or  to  become  due,  as  liquidated  damages,  and  to  make  the  cash 
deposited  by  the  construction  company  for  a  bond,  liable  for 
the  damages  because  of  the  failure  to  properly  perform  its  con- 
tract. Thereafter,  on  about  the  8th  day  of  September,  1919, 
the  board,  acting  on  behalf  of  the  drainage  district,  entered 
into  a  new  contract  with  the  defendant  Crowley  Construction 
Company,  whereby  the  construction  company  was  to  finish  the 
work  of  certain  portions  of  the  improvement  upon  which  the 
company  had  already  done  some  work,  which  work  was  specif- 
ically itemized  in  the  contract,  and  amounted  to  $6,778,  as 
itemized  under  the  former  contract,  upon  which  the  company  had 
received  in  warrants  upon  estimates  $4,458.40,  leaving  due  the 
construction  company,  when  it  had  finished  its  work  under  the 
new  contract,  the  sum  of  $2,319.60.  The  construction  company 
finished  the  work  under  the  new  contract ;  but,  before  payment 
had  been  made  to  it,  this  action  was  begun,  to  restrain  the 
board  of  supervisors  and  county  officers  from  making  payments 
under  the  new  contract. 

The  so-called  **new  contract''  was  entered  into  by  the  board 
of  supervisors,  acting  for  the  drainage  district,  and  the  construc- 
tion company,  in  compromise  of  the  controversies  pending  be- 
tween them.  By  the  terms  of  the  original  contract,  the  con- 
struction company  was  to  have  cash  for  their  work  as  they 
pn^ressed  with  the  work,  under  certain  estimates  to  be  made 
by  the  engineer.  A  bond  issue  was  authorized  by  the  board,  and 
bonds  issued  and  sold.     The  bonds  were  legally  defective,  and 
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money  was  not  realized  on  them  until  the  issue  was  legalized  by 
the  legislature,  in  April,  1919.  By  reason  of  the  county's  not 
furnishing  the  money  in  payment  of  the  work  under  the  con- 
tract, as  provided  in  the  contract,  the  construction  company 
claimed  that  the  county  had  breached  the  contract.  On  the 
other  hand,  the  county  claimed  that  the  work  under  the  contract 
had  not  progressed  and  had  not  been  done  as  provided  in  the 
contract. 

At  the  time  the  board  entered  into  the  new  contract,  this 
situation  confronted  the  board :  The  Crowley  Construction  Com- 
pany would  complete  the  work  on  the  segment  of  the  improve- 
ment provided  for  in  the  contract,  at  the  prices  of  the  original 
contract,  amounting  to  $6,778,  and  credit  thereon  warrants 
which  had  been  issued  to  it  in  the  amount  of  $4,'458.40,  leaving 
due  it  $2,319.60,  to  be  paid  upon  completion  of  the  job.  It 
would  cost  from  $8,000  to  $10,000  to  secure  another  contractor 
to  complete  the  work  started  by  the  company  and  not  completed 
by  it  up  to  the  point  then  reached, — the  work  provided  for  in 
the  new  contract.  The  Crowley  Construction  Company,  a  cor- 
poration, was  insolvent,  and  recovery  against  it  for  anything  in 
addition  to  the  cash  bond  of  $4,620,  plus  the  deferred  20  per 
cent,  which  amounted  to  $1,114.60,  aggregating  $5,734.60,  was 
impossible.  The  board  had  served  notice  on  the  company  of 
intention  to  cancel  the  original  contract.  The  time  for  com- 
pletion of  the  work  under  the  original  contract  had  not  expired, 
and  the  company  might  recover  for  the  work  they  had  done, 
qiiantum  meruit.  The  construction  company  had  not  received 
pay  for  the  work  done,  as  provided  in  the  original  contract. 
Scarcity  of  labor,  caused  by  the  World  War,  would  be  urged 
by  the  company  as  an  excuse  for  not  having  progressed  with 
the  work,  as  provided  in  the  contract. 

The  record  shows  that  the  board  made  full  investigation  of 
facts  affecting  the  issue  involved,  before  entering  into  the  com- 
promise or  new  contract.  It' is  conceded  that  the  board  acted, 
in  the  execution  of  the  compromise  or  new  contract,  in  perfect 
good  faith. 

Such  was  the  situation  under  which  the  board  entered  into 
the  new  contract,  whereby  controversies  between  the  board  and 
the  construction  company  were  compromised,  and  whereby  the 
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construction  company  was  to  finish  the  work  on  the  segment 
of  the  improvement  on  which  they  had  commenced  and  done 
some  work.  There  was  a  portion,  perhaps  half  or  more,  of  the 
original  improvement  upon  which  no  work  had  been  begun. 
Under  the  new  contract,  the  construction  company  was  released 
from  its  original  contract  with  respect  to  that  portion  of  the 
work.  A  letting  was  advertised  for  the  construction  of  the  im- 
provement in  the  jwrtion  of  the  district  upon  which  the  Crowley 
Construction  Company  had  done  no  work.  The  lowest  bid  was 
over  $30,000,  which  was  rejected. 

The  issues  presented  to  the  lower  court  were  whether  or  not 
the  board  of  supervisors,  having  let  the  original  contract  upon 
notice,  and  as  a  result  of  competitive  bidding,  then  had  author- 
ity to  release  the  Crowley  Construction  Company  and  its  cash 
bond  from  all  liability  for  failure  to  complete  the  original  con- 
tract, by  entering  into  the  new  contract ;  and  whether  or  not  the 
board  acted  ultra  vires  when,  without  notice  to  the  appellant 
taxpayers,  it  entered  into  private  negotiations,  and  attempted 
to  sublet,  by  the  new  agreement,  a  portion  of  the  work  provided 
for  in  the  original  contract-  The  court  held  that  the  board  had 
authority,  without  notice  to  the  township  trustees  and  to  the 
taxpayers  within  the  district,  to  enter  into  the  second  or  new  con- 
ract, — ^that  is,  that  no  notice  as  to  the  second  contract  was  re- 
quired; that  Section  1989-alO,  of  Title  X,  Supplement  to  the 
Code,  1913,  providing  for  completion  of  work,  does  not,  in  terms, 
require  notice  to  the  taxpayers.  In  this  holding,  the  court  was 
correct.  The  notice  prior  to  an  original  contract  relates  to  the 
character  and  extent  of  the  work  proposed,  and  not  to  the  terms 
of  the  contract.  Bids  are  made  and  the  original  contract  drawn 
after  the  notices,  without  knowledge  or  notice  to  the  landowners 
as  to  the  particulars  regarding  such  matters.    Section  1989-alO. 

Appellees  cite  Humboldt  County  v.  Ward  Bros.,  163  Iowa 
510,  in  support  of  their  contention  that  notice  to  them  and  to 
the  trustees  of  the  townships  was  required  and  mandatory.  We 
think  nothing  contrary  to  the  court's  holding  is  held  in  that 
ease. 

Then  we  come  to  the  remaining  and  important  question  to 
be  determined:  Whether  or  not  the  board  was  in  default  on 
the  first  contract,  or  rather,  whether  there  was  sufficient  doubt 

Vol.  192  Ia.— 5 
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concerning  the  matter  to  make  it  a  proper  basis  for  a  compro- 
mise between  the  parties;  and  if  there  was  such  doubt,  and  if 
the  right  of  the  board  to  hold  the  company  was  of  doubtful 
validity,  then  whether  the  board  was  clothed  with  discretionary 
authority  to  make  such  a  compromise  as  seemed  to  them  to  be 
wise,  under  the  situation  and  conditions  present. 

It  is  a  general  rule  that  the  law  favors  compromises;  and 
if  the  board  had  authority  to  make  a  compromise, — it  being  con- 
ceded that  the  board  was  acting  in  good  faith, — ^will  the  court 
attempt  to  control  the  discretion  of  the  board  in  making  a  com- 
promise contract?  In  this  case,  the  good  faith  of  the  board  is 
conceded.  The  first  contract  called  for  the  payment  of  cash, 
and  the  company  did  not,  in  terms,  agree  to  accept  improvement 
certificates  or  warrants  not  backed  by  cash.  Cash  could  be  raised 
in  two  ways:  (1)  By  sale  of  bonds,  or  (2)  by  the  levy  of  assess- 
ments. It  was  not  for  the  company,  imder  the  contract,  to 
determine  which  course  should  be  adopted.  The  contractors 
were  entitled  to  be  paid  in  cash,  at  the  times  and  in  the  manner 
provided  by  statute.  It  appears  from  the  record  that  the  board, 
in  issuing  its  bonds,  pursued  a  legally  defective  method  of 
raising  the  cash,  and  thereby  delayed  payment  beyond  the  time 
in  which  the  contractors  had. the  right  to  expect  payment  in 
cash ;  and  there  seems  to  be  at  least  some  question  as  to  whether 
the  board  had  not  thereby  breached  the  contract.  True,  plain- 
tiffs claim  that  the  contractors  had  waived  any  such  breach. 
But  if  there  was  a  breach,  it  might  have  been  regarded  as  con- 
tinuing. The  board,  in  good  faith,  believed  that  its  rights  under 
the  contract,  and  also  the  rights  of  the  contractors  under  the 
contract,  were  not  free  from  doubt.  Under  that  situation,  the 
court  below  was  not  disposed  to  overturn  the  action  of  the  board 
in  entering  into  the  new  contract  which  compromised  the  con- 
troversy between  it  and  the  contractors,  and  provided  for  the 
finishing  of  the  work  on  the  improvement,  so  far  as  any  work 
had  been  done  upon  the  portion  of  the  improvement  which  the 
new  contract  covered,  and  relieved  the  contractors  from  com- 
pleting the  portion  of  the  improvement  on  which  they  had  done 
no  work. 

This  drainage  district  was  petitioned  for  and  established 
under  Chapter  2-B,  Title  X,  of  the  Supplemental  Supplement  to 
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the  Code,  1915.  The  manner  of  letting  contracts  for  the  con- 
struction of  improvements  is  not  specified  in  this  chapter.  It  \ 
would  seem  that  the  board  had  authority  to  construct  the  im- 
provement under  this  chapter,  if  thought  best,  without  adver- 
tising for  competitive  bids.  The  mode  of  contracting  not  being 
prescribed  by  statute,  the  board  would  have  authority  to  make 
a  contract  for  finishing  the  uncompleted  work,  at  least  for  the 
finishing  of  the  work  on  the  portion  of  the  improvement  which 
had  been  partially  and  nearly  completed.  As  supporting  the 
authority  of  the  board  to  thus  provide  for  the  completion  of  the 
work,  see  3  McQuillin  on  Municipal  Corporations,  Section  1179. 

Under  this  chapter,  the  board  was  not  required  to  adver- 
tise for  bids,  or  to  let  a  contract,  but  they  could  do  the  work  in 
any  way  they  thought  was  for  the  best  interests  of  the  district. 
The  board  entered  into  the  compromise  contract  with  the  con- 
tractor in  good  faith,  and  under  the  advice  of  the  county  attor- 
ney and  the  county  engineer. 

It  seems  clear  to  us  that  the  district  was  established  imder 
Chapter  2-B.  The  appellants  make  some  contention  that,  be- 
cause of  the  character  of  the  land,  and  because  the  landed  inter- 
est is  far  greater  than  the  highway  interest,  the  district  was, 
in  fact,  established  under  Chapter  2- A  of  Title  X  of  the  Sup- 
plement to  the  Code,  1913.  However  that  may  be,  it  is  provided 
in  Chapter  2-A  that,  upon  the  failure  of  the  contractor  to 
complete  his  contract,  the  board  may  either  readvertise  for  bids 
and  relet  the  work  by  separate  contract,  or  the  board  may  take 
the  woA  over  and  complete  the  work  without  readvertising  for 
bids,  or  without  reletting  the  work  to  any  contractor. 

Appellants'  contention  that  notice  must  be  given  to  the 
taxpayers  and  trustees  within  the  district  pri6r  to  entering  into 
a  new  contract,  if  a  new  contract  is  necessary  to  the  completion 
of  the  improvement,  we  think  is  not  well  taken.  Section  1989- 
all  relates  entirely  to  changes  in  the  dimensions  or  location  of 
the  improvement,  and  not  to  the  procedure  to  be  followed  in 
con.structing  such  improvement  or  drain.  This  section  does  not 
require  a  notice  to  taxpayers,  unless  some  change  is  made  in 
dimensions  or  location  of  improvement  of  the  district. 

The  Iowa  drainage  law  provides  for  a  notice  to  property 
owners  of  the  proceedings  for  the  establishment  of  a  drainage 
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district,  and  for  an  appeal  therefrom  by  any  person  aggrieved, 
*  and  also  for  a  notice  of  the  levy  of  the  assessment  to  pay  for 
the  costs  and  expenses,  and  for  an  appeal  by  any  property  owner 
who  thinks  his  assessment  unfair.  No  other  notice  to  the  prop- 
erty owners  is  provided  for,  excepting  where,  after  the  estab- 
lishment of  the  district  and  before  the  completion  thereof,  some 
change  is  made  in  the  improvement  contemplated,  such  as  the 
size  or  depth  of  the  drain,  or  some  change  made  in  the  location, 
and  notice  is  required  to  property  owners  affected  thereby.  Un- 
der Section  1989-a8  of  the  Supplemental  Supplement,  1915,  a 
notice  to  contractors  of  the  letting  of  the  original  contract  is 
provided  for.  This  is  not  a  notice  to  property  owners,  and  is 
not  required  under  the  Constitution,  to  afford  **due  process." 
Chicago  &  Northwestern  B.  Co.  v.  Board  of  Supervisors,  182 
Iowa  60.  Upon  the  establishment  of  the  district,  and  upon  the 
levying  of  the  assessment  necessary  to  pay  the  cost  thereof,  and 
upon  the  letting  of  the  contract  for  the  work,  all  notices  required 
by  the  law  were  given. 

As  before  mentioned,  it  is  contended  by  appellee  that  the 
proceedings  and  establishment  of  the  district  were  under  Chap- 
ter 2-B,  Title  X ;  while  appellant  contends  that  the  district  was 
established  under  Chapter  2-A,  Title  X.  The  parties,  in  their 
stipulation  of  facts,  agree  that  the  proceedings  were  under  Chap- 
ter 2-B.  As  we  view  it,  it  makes  little  difference  under  which 
chapter  the  district  was  established,  in  determining  the  author- 
ity of  the  board  to  make  the  compromise  or  new  contract.  Under 
Chapter  2-A,  the  board,  in  letting  the  original  contract,  must 
advertise  for  bids,  and  let  the  contract  to  the  lowest  responsible 
bidder.  Chapter  2-B  does  not  require  letting  of  the  contract  by 
competitive  bidding.  There  is  no  manner  specified  in  which 
the  board  shall  let  the  contract  or  do  the  work.  Chapter  2-B 
(Sec.  1989-bll,  Suppl.  Supp.,  1915)  provides: 

**  Improvements  herein  contemplated  shall  be  constructed 
by  the  board  of  supervisors  under  the  supervision  and  expert 
knowledge  of  the  county  engineer. ' ' 

This  is  the  only  provision  in  Chapter  2-B  relative  to  the 
construction  work.  The  board  of  supervisors,  under  whatever 
chapter  they  assumed  to  proceed,  let  the  work  under  the  original 
contract  by  competitive  bidding.    The  board,  having  been  given 
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the  power  by  statute  to  begin  suit  against  the  construction  com- 
pany to  recover  damages  for  noncompletion  of  the  work  it  had 
contracted  to  do,  may  compromise  respective  claims  without 
bringing  suits.  Especially  may  the  board  compromise  its  claim 
against  the  contractor  when  the  contractor  also  has  substantial 
rights  and  claims  against  the  district  because  of  the  failure  of 
the  district  to  pay  according  to  the  contract,  and  because  of  the 
failure  of  the  district  to  extend  the  contract  according  to  the 
terms  of  the  contract,  when  the  contractor  was  prevented  from 
completing  its  contract  by  reason  of  unavoidable  scarcity  of 
labor,  and  because  of  the  attempt  of  the  district  to  forfeit  the 
contract  before  the  time  set  for  its  completion.  It  must  be  re- 
membered that  the  time  set  for  the  completion  of  the  contract, 
by  the  terms  of  the  contract,  was  not  up  until  September  1, 
1919.  The  board,  having  served  notice  for  cancellation  of  its 
contract  before  the  expiration  of  the  time  limited  for  the  com- 
pletion of  the  work,  gave  the  contractor  the  right  to  cancel  its 
contract,  and  recover  upon  a  quantum  meruit,  Humholdt 
County  V.  Ward  Bros.,  163  Iowa  510.  The  authority  of  the 
board  to  make  the  compromise  contract  must  be  found  in  the 
authority  given  by  statute  to  begin  and  prosecute  a  suit  against 
the  construction  company  for  damages  for  noncompletion  of 
the  original  contract,  if  such  authority  exists. 

The  power  to  institute  and  prosecute  a  suit  on  behalf  of 
the  district  for  damages  for  failure  to  perform  a  contract  would 
seem  to  include  authority  and  the  right  to  settle  the  same  by 
compromise  contract.  Orimes  v.  Hamilton  County,  37  Iowa 
290;  Town  of  Petersburg  v,  Mappin,  14  111.  195;  MUls  County 
V.  Burlington  &  M.  B.  B.  Co.,  47  Iowa  66;  Collins  v.  Welch, 
58  Iowa  72 ;  Allen  v.  Cerro  Gordo  County,  34  Iowa  54. 

The  conclusion  is  warranted,  under  the  record,  that  this 
new  contract  was  not  improvidently  made.  We  do  not  have 
before  us  whether  an  improvident  contract  of  compromise  would 
be  upheld,  and  we  do  not  pass  upon  that  question. 

Supporting  the  authority  of  public  corporations  to  com- 
promise claims,  see  Agnew  v.  Brawl,  124  111.  312  (16  N.  E.  230) ; 
State  V.  Martin,  27  Neb.  441  (43  N.  W.  244). 

A  controversy  between  the  parties  was  sufficient  to  con- 


70  Howell  v.  Jackson.  [192  Iowa 

stitute  consideration  for  the  compromise  contract.    Richardson 
&  Boynion  Co.  v.  Independent  Dist.,  70  Iowa  573. 

We  conclude  that  the  trial  court  was  right  in  permitting 
the  compromise  or  new  contract  entered  into  by  the  board  with 
the  construction  company  to  stand,  and  in  denying  plaintiff's 
prayer  for  injunction,  and  in  dismissing  petition.  Accordingly, 
decree  and  judgment  of  the  trial  court  are  affirmed. — Affirmed. 

Evans,  C.  J.,  Stevens  and  Paville,  JJ.,  concur. 


A.  H.  Howell,  Appellant,  v.  P.  Jackson  et  al..  Appellees. 

PLEADINO:    New  Parties — Intervention — ^Want  of  Privity.    In  an  ac- 

1  tion  by  plaintiff  for  damages  resulting  from  defendant's  failure  to 
convey  land  as  per  contract,  a  stranger  to  whom  plaintiff  has  con- 
tracted to  convey  the  same  land  may  not  intervene,  and  pray  (1) 
the  specific  performance  of  the  contract  between  plaintiff  and  de- 
fendant, (2)  the  specific  performance  of  the  contract  between  plain- 
tiff and  intervener,  and  (3)  subrogation  to  any  judgment  which 
plaintiff  may  obtain  against  defendant. 

PASTIES:     Plaintiffs — Contract  to  Convey  Lands.    A  plaintiff  who  is 

2  entitled  to  a  conveyance  of  certain  lands  does  not  cease  to  be  the 
real  party  in  interest  for  the  recovery  of  damages  for  the  noncon- 
veyance  of  said  lands  because  of  the  fact  that  he  has  himself  con- 
tracted to  convey  said  lands  to  another  party. 

VENDOR  AND  PUBOHABEB:     Damages — ^Insufficient  Evidence.     Rec- 

3  ord  reviewed,  and  held  to  contain  no  evidence  from  which  the  court 
could  determine  the  damages  resulting  from  a  failure  to  convey 
lands. 

VENDOR  AND  PT7ROHA8ER:    Action  for  Damages— Effect.    An  action 

4  for  damages  for  the  nonconveyance  of  lands  works  a  waiver  of  the 
right  of  rescission,  and  of  the  plaintiff's  right  to  have  his  deed  can- 
celed. 

Appeal  from  Mahaska  Districi  Court. — Charles  A.   Dewey, 

Judge. 

March  15,  1921. 
Rehearing  Denied  October  1,  1921. 
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Action  for  specific  performance,  and  to  recover  damages 
for  the  alleged  breach  of  a  written  agreement  to  convey  real 
property,  and  to  cancel  and  set  aside  a  deed  executed  by  plain- 
tiff and  wife  on  August  28,  1917,  conveying  160  acres  of  land 
in  Poweshiek  County  to  the  defendant  Jackson,  and  to  cancel 
the  record  thereof.  Intervention  by  the  assignee  of  a  contract 
whereby  plaintiff  agreed  to  convey  to  one  Van  Treese  a  certain 
30-aere  tract,  described  in  the  contracts  entered  into  between 
him  and  defendant  Jackson.  Plaintiff  moved  that  petition  of 
intervener  be  stricken.  Motion  overruled,  and  hearing  on  the 
issues  tendered  thereby  continued.  A  trial  was  had,  resulting 
in  the  dismissal  of  plaintiff's  petition  and  judgment  for  defend- 
ants for  costs.    Plaintiff  appeals. — Affirmed. 

ThonMis  J.  Bray  and  John  E.  Lake,  for  appellant. 

McCoy  i&  McCoy,  J.  C.  Heitsman,  and  C.  C.  Orvis,  for 
appellees. 

Stevens,  J. — ^By  the  terms  of  an  agreement  in  writing,  en- 
tered into  between  them  on  August  25,  1917,  the  defendant  P. 
Jackson,  appellee  herein,  agreed  to  convey  to  A.  H.  Howell, 
plaintiff  and  appellant,  30  acfres  of  land  in  Mahaska  County, 
subject  to  two  mortgages  aggregating  $6,500,  80  acres  of  land 
in  Poweshiek  County,  subject  to  a  mortgage  of  $9,000,  and  two 
dwelling  houses  in  Ottumwa,  unincumbered,  in  consideration  of 
which  Howell  agreed  to  convey  to  Jackson  160  acres  in  Pow- 
eshiek County,  subject  to  a  mortgage  for  $23,400,  each  party 
agreeing  to  pay  interest  and  taxes,  and  furnish  abstracts  showing 
good  title  to  the  several  tracts  owned  by  the  respective  parties. 
Howell  promptly  executed  a  deed  conveying  the  160-acre  tract 
in  Poweshiek  County  to  Jackson,  and  delivered  the  same  in 
escrow  to  a  bank  in  Ottumwa,  to  be  delivered  to  Jackson,  upon 
his  compliance  with  the  terms  and  conditions  of  the  contract. 
Jackson  failing  to  furnish  abstracts  showing  good  title,  and  to 
convey  to  plaintiff  the  several  tracts  described  therein,  action 
was  commenced  by  plaintiff  against  him,  to  compel  the  specific 
performance  of  the  contract.     Some  time  after  the  action  for 
specific  performance  of  the  contract  was  instituted,  it  developed 
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that  Jackson  was  unable,  because  of  certain  defects  in  the  title 
to  a  part  or  all  of  the  real  estate  owned  by  him,  to  specifically 
perform  the  terms  thereof.  Thereupon,  plaintiff  filed  an  amend- 
ment to  his  petition,  waiving  his  claim  for  specific  performance 
of  the  contract,  and  demanding  judgment  for  damages  on  ac- 
count of  the  breach  of  the  contract. 

During  the  progress  of  the  litigation,  a  settlement  was  had 
between  the  parties,  which  eliminated  all  of  the  issues  except 
plaintiff's  claim  for  damages  against  Jackson,  resulting  from  his 
failure  to  convey  the  30-acre  tract,  and  a  prayer  for  the  can- 
cellation and  setting  aside  of  the  deed  executed  by  him  and 
delivered  to  the  bank  in  escrow,  which  he  alleged  the  defendant 
fraudulently  obtained  from  the  office  of  the  clerk  of  the  district 
court,  and  caused  to  be  recorded.  It  appears  from  the  record 
that,  upon  a  former  trial  of  this  cause,  the  deed  referred  to  was 
introduced  in  evidence,  and  left  in  the  custody  of  the  clerk; 
and  that,  upon  application  by  the  defendant  Jackson,  an  order 
was  entered  by  the  court,  authorizing  him  to  withdraw  the  deed 
from  the  clerk's  office  and  to  forward  the  same  to  the  county 
recorder  of  Poweshiek  County  for  record.  The  deed  was  with- 
drawn by  defendant,  placed  of  record,  and  promptly  returned 
to  the  clerk.  Some  time  before  the  deed  was  recorded,  Jackson 
conveyed  the  160-acre  tract  in  Poweshiek  County  to  the  de- 
fendant M.  W.  Beach,  who  later  was  made  a  party  to  this  action, 
and  cancellation  of  the  deed  was  prayed,  as  stated.  Immedi- 
ately before  the  cause  was  reached  for  trial,  B.  P.  Burwinkle 
filed  a  petition  in  intervention,  alleging  that  he  was  the  assignee 
of  a  contract  entered  into  on  October  12,  1917,  between  plaintiff 
and  one  Van  Treese,  by  the  terms  of  which  the  former  agreed 
to  convey  the  30-acre  tract  to  the  latter.  Intervener  prays  the 
specific  performance  of  the  contract  entered  into  between  Howell 
and  Jackson,  and  of  the  contract  entered  into  between  Howell 
and  Van  Treese,  and  for  subrogation  to  any  judgment  obtained 
by  Howell  against  Jackson ;  and,  as  alternative  relief,  asks  judg- 
ment for  damages  against  them. 

Counsel  for  appellant  in  due  time  moved  that  the  petition 
of  intervention  be  dismissed,  upon  the  grounds  that  it  was  filed 
too  late,  and  that  intervener  had  no  interest  in  the  subject- 
matter  of  the  suit.     When  plaintiff  rested,  defendants  filed  a 
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motion  to  dismiss  plaintiff's  petition;  and  this  motion  was  sus- 
tained by  the  conrt.  Plaintiff  complains  of  the  ruling  on  the 
motion  to  strike  the  petition  of  intervention,  and  of  the  dis- 
missal of  his  petition,  and  of  the  judgment  entered  against  him 
for  costs. 

I.  Plaintiff  was  not  asking  a  decree  of  specific  perform- 
ance, at  the  time  of  the  trial  in  the  court  below,  but  demanded 
judgment  for  damages  which  he  alleges  he  suffered  on  account 
1.  Pleading:  ^^  *^^  failure  of  Jacksou  to  couvcy  the  30-acre 

?nterJ*en^^-         *^^^*  *^  ^™>  *^  agreed.    There  is  no  privity  of 
want  of  privity,    coutract  betwccn  intervener  and  either  of  the 

defendants.  Whatever  claim  he  may  have  is  for  the  specific 
performance  of  the  contract  assigned  to  him  by  Van  Treese,  or 
for  damages  on  account  of  the  breach  thereof  against  the  plain- 
tiff. Intervener  has  no  interest  whatever  in  plaintiff's  claim 
for  damages  against  Jackson  for  the  breach  of  the  contract  en- 
tered into  between  Jackson  and  plaintiff  on  August  25,  1917. 
This  is  true,  notwithstanding  the  concession  of  appellant's  at- 
torney that  any  damages  recovered  by  plaintiff  against  Jackson 
will  be  turned  over  to  Van  Treese  or  to  intervener.  Evidently, 
at  the  time  of  making  this  concession,  counsel  knew  that  ap- 
pellant could  not  perform  the  terms  of  his  contract  with  Van 
Treese  or  his  assignee,  by  conveying  the  30-acre  tract,  and  that 
possibly  intervener  or  his  assignor  might  claim  damages  on  ac- 
count of  the  breach  of  said  contract.  The  mere  purpose  of 
plaintiff  to  turn  over  to  intervener  or  to  Van  Treese  the  proceeds 
of  any  judgment  he  might  recover  against  Jackson,  in  settle- 
ment of  damages  resulting  from  the  breach  of  his  contract  with 
Van  Treese,  conferred  no  right  of  subrogation  or  other  right 
upon  the  intervener.  Plaintiff's  claim  for  damages  against 
Jackson  resulted  from  the  breach  of  one  contract,  and  interven- 
er's claim  for  damages  against  Howell  from  the  breach  of  another 
and  wholly  unrelated  contract.  Intervener  clearly  had  no  in- 
terest in  the  subject-matter  of  the  litigation  between  appellant 
and  Jackson.  The  motion  to  strike  the  petition  in  intervention 
should,  therefore,  have  been  sustained.  Marhley  v.  Lockwood, 
188  Iowa  357. 

II.  The  principal  ground  of  the  motion  filed  by  the  de- 
fendant Jackson,  at  the  close  of  the  testimony,  to  dismiss  plain- 
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tiff's  petition,  was  that  the  evidence  disclosed  that  Howell  had 
2  pabtiks:  ^^  interest  in  the  subject-matter  of  the  litiga- 

SJ^traS*  to  *^^^»  ^^^  ^^^^  ^^^  cause  of  action  was  not  being 

convey  lands.  prosccutcd  in  the  name  of  the  real  party  in 
interest.  As  stated,  the  contract  between  Howell  and  Jackson 
was  entered  into  on  August  25,  1917,  and  the  contract  between 
Howell  and  Van  Treese  on  October  12,  1917.  The  latter  con- 
tract was  assigned  by  Van  Treese  to  B.  P.  Burwinkle,  intervener 
herein,  on  November  13th.  Van  Treese  also,  at  the  same  time, 
and  as  a  part  of  the  same  instrument,  assigned  to  intervener  all 
claims  which  he  might  have  for  damages,  or  for  the  specific  per- 
formance of  the  contract.  Howell,  however,  did  not  make  any 
assignment  to  Van  Treese  or  Burwinkle  of  his  claim  for  dam- 
ages against  Jackson  for  the  breach  of  his  contract.  By  the 
terms  of  the  latter  contract,  Howell  agreed  to  convey  to  Van 
Treese  the  30-acre  tract  purchased  of  Jackson.  In  the  mean- 
time, the  holder  of  one  of  the  mortgages  upon  the  30-acre  tract 
brought  suit  in  equity  therefor,  and  obtained  a  decree  of  fore- 
closure, in  pursuance  of  which  the  land  was  sold  on  special 
execution,  to  one  McCarty.  Later,  Jackson  redeemed  from  the 
foreclosure  sale,  and,  as  we  understand  the  record,  conveyed 
the  30-acre  tract  by  quitclaim  deed  to  one  Dunwoody,  who,  so 
far  as  the  record  shows,  was  the  holder  of  the  record  title  at 
the  time  of  the  trial.  It  was  not  necessary  for  plaintiff  to 
prosecute  to  final  judgment  an  action  against  Jackson  for  dam- 
ages resulting  from  the  breach  of  the  original  contract,  before 
he  could  enter  into  an  independent  contract  with  a  third  party 
for  the  sale  of  the  30-acre  tract.  The  cause  of  action  alleged 
in  plaintiff's  petition  did  not  pass,  by  assignment  or  otherwise, 
to  Van  Treese  under  the  contract  entered  into  with  him  for  the 
exchange  of  the  land  in  question  for  other  lands.  Plaintiff  is, 
therefore,  the  real  party  in  interest,  and  the  only  person  who 
could  maintain  this  action  against  Jackson  for  damages  for  the 
breach  of  the  contract  of  August  25,  1917. 

The  grounds  of  the  motion  to  dismiss  plaintiff's  petition 
were  not  well  taken;  but,  as  the  case  is  triable 

3      VbNDOR     AMD 

'  purchaser:         de  novo  in  this  court,  we  must  dispose  of  the 
Buflpiciont  issues  upou  the  merits.  The  cause  was  submitted 

upon  defendant's  behalf  without  the  introduc- 
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tion  of  any  testimony.  The  exchange  was  of  the  equities  in 
the  respective  tracts  of  land,  and  the  only  testimony  intro- 
duced for  the  purpose  of  showing  damages  was  that  of  plaintiff, 
who  expressed  the  opinion  that  the  30-acre  tract  was  worth  from 
$250  to  $275  per  acre.  It  appears,  however,  from  the  cross- 
examination  of  one  of  plaintiff's  witnesses  that  this  tract  was 
sold,  on  foreclosure  of  one  of  the  mortgages,  to  one  McCarty 
for  $59 ;  and  that  Jackson,  after  redeeming  from  the  foreclosure 
sale,  paid  a  deficiency  judgment  of  $1,500.  There  is  also  some 
evidence  to  the  effect  that,  at  the  time  of  the  redemption  by  him, 
and  the  satisfaction  of  the  deficiency  judgment,  a  settlement 
was  had  between  the  parties,  and  a  quitclaim  deed  conveying 
the  land  to  Dunwoody  was  executed  by  Jackson.  Taking  the 
record  as  a  whole,  we  are  of  the  opinion  that  plaintiff's  claim 
to  damages  is  without  merit.  The  value  of  the  tract  appears  not 
to  exceed  the  amount  of  the  incumbrances  thereon.  In  any 
event,  we  cannot,  on  the  record  before  us,  fix  any  sum  as  dam- 
ages suffered  by  him.  Therefore,  nothwithstanding  the  motion 
to  dismiss,  plaintiff's  petition  should  have  been  overruled.  We 
reach  the  conclusion  on  the  merits,  as  the  record  was  made  up 
when  plaintiff  rested,  that  the  judgment  and  decree  of  the  court 
4  vekdob  AMD  should  be  afiBrmed.  Plaintiff,  by  demanding 
a^o^or^dam-  j^dg^ie^t  for  the  breach  of  the  contract,  fully 
ases:  effect.  ratified  and  confirmed  the  contract,  and  is  in 
no  position  to  complain  of  the  withdrawal  and  recording  of  the 
deed  to  the  Poweshiek  County  land.  He  does  not  ask  and  is  not 
entitled  to  a  decree  of  rescission.  The  court  rightly  dismissed 
the  petition  as  against  the  defendant  Beach.  The  judgment 
and  decree  below  are — Affirmed. 

Evans,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 


In  re  Estate  of  SroNEY  P.  Frick. 

Belle  Prick  Gunderson,  Appellant,  v.  S.  Ella  Prick,  Exec- 
utrix, Appellee. 

EXECUTOBS    AKB    ADMIKI8TBATOB8:      AUowance    to    Survivliig 
Spouse— Acceptance  of  WUl  no  Bar.     A  wife,  on  the  death  of  her 
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testate  husband,  may  claim  her  allowance  for  one  year,  .though  she 
accepts  the  provisions  of  a  will  which  provides  that  the  provisions 
therein  for  the  wife  shall  be  *'in  lieu  of  all  statutory  provisions  in 
her  favor.'' 

Appeal  from  Polk  District  Court, — George  A.  Wilson,  Judge. 

May  10,  1921. 

■ 

Rehearing  Denied  October  1,  1921. 

Appeal  by  a  beneficiary  under  tl\e  -will  of  Sidney  S.  Friek, 
deceased,  from  an  order  in  probate,  refusing,  upon  the  applica- 
tion of  such  beneficiarj^  to  set  aside  or  reduce  a  widow's  allow- 
ance.— Affirmed. 

J.  Q.  Myerly,  for  appellant. 

Miller  &  Wallingford  and  Oliver  H.  Miller,  for  appellee. 

Stevens,  J. — It  appears  from  the  record  that  Sidney  S. 
Frick  died  testate,  seized  of  an  estate  having  a  net  value  in 
excess  of  $20,000;  that,  in  March,  1917,  which  was  about  six 
months  after  his  death,  S.  Ella  Frick,  his  surviving  widow,  pro- 
cured an  ex-parte  order  from  the  probate  court  of  Polk  County, 
allowing  her  the  sum  of  $1,200  for  one  year's  support;  that,  on 
or  about  August  7,  1918,  appellant  filed  her  application,  recit- 
ing that  the  allowance  to  said  surviving  widow  was  obtained 
without  notice ;  that,  as  she  had  declined  to  elect,  within  the  time 
allowed  by  statute  after  notice,  whether  she  would  take  under 
the  statute  or  under  the  terms  of  her  husband's  will,  she  was 
presumed  to  have  elected  to  take  under  the  will,  which  provided : 

** Sixth:  I  further  direct  that  the  foregoing  provisions  of 
this  will  in  favor  of  my  said  wife  S.  Ella  Frick,  shall  be  in  lieu 
of  any  and  all  provisions  of  the  law  for  her  dower  interest  in 
my  property  or  estate  and  of  all  statutory  provisions  in  her 
favor  including  that  of  Section  3379  of  the  Code  Supplement 
of  the  year  1913,  and  the  provisions  of  this  will  in  her  favor 
shall  be  taken  in  full  of  all  her  interest  in  my  estate." 
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Appellant  claimed  that,  under  the  foregoing  provision  of 
the  will,  the  widow  was  not  entitled  to  an  allowance  for  the 
support  for  one  year,  and  asked  that  the  allowance  made  be  set 
aside  and  canceled. 

The  only  question  presented  for  decision  is  whether  the 
widow,  after  having  elected  to  accept  the  provisions  of  the  will 
(which,  it  is  disclosed  by  the  record,  she  finally  did),  could 
claim  an  allowance  for  one  year's  support.  The-  contention  of 
counsel  for  appellant  is  that  the  provisions  of  the  will  are  in  lieu 
of  any  and  all  right  to  a  distributive  share  or  allowance  for 
support  under  the  statute.  Appellant  relies  upon  the  provisions 
of  Section  3270  of  the  Code,  which,  so  far  as  material,  are  as 
follows : 

"Any  person  of  full  age  and  sound  mind  may  dispose  by 
will,  of  all  his  property,  subject  to  the  rights  of  homestead  and 
exemption  created  by  law,  and  the  distributive  share  in  his 
estate  given  by  law  to  the  surviving  spouse,  except  sufficient  to 
pay  his  debts  and  expenses  of  administration;  but  where  the 
survivor  is  named  as  a  devisee  therein,  it  shall  be  presumed, 
unless  the  intention  is  clear  and  explicit  to  the  contrary,  that 
such  devise  is  in  lieu  of  such  distributive  share,  homestead  and 
exemptions.    *     •     •*' 

The  question  appears  to  be  settled  by  numerous  decisions 
of  this  court  which  are  adverse  to  appellant's  contention.  In  re 
Estate  of  Miller,  143  Iowa  120;  In  re  Estate  of  Hamilton,  148 
Iowa  127 ;  In  re  Estate  of  Uker,  154  Iowa  428 ;  Tetzloff  v.  May, 
151  Iowa  441;  In  re  Estate  of  Adams,  161  Iowa  88;  Tetzloff 
V,  May,  172  Iowa  617 ;  In  re  Johnson,  154  Iowa  118.  In  each 
of  the  above  cases,  it  is  held,  or  the  ruling  is  approved,  that  the 
allowance  which,  under  Section  3314  of  the  Code,  may  be  made 
by  the  court  to  the  widow  and  all  minor  children  under  15  years 
of  age,  for  their  support  for  one  year,  is  a  part  of  the  expenses 
of  administration,  and  not  an  interest  or  part  of  the  estate  for 
distribution.  The  provision  of  the  will  of  testator  quoted  above 
makes  no  reference  to  the  statutory  right  to  an  allowance  to  the 
widow  for  support,  and  is  not  impliedly  inconsistent  with  her 
right  thereto.  The  cases  cited  supra  are  decisive,  and  further 
elaboration  is  unnecessary.  There  is  nothing  in  the  provisions 
of  Section  3379  of  the  1913  Supplement  to  the  Code,  or  in  our 
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holding  in  In  re  Estate  of  Stevens,  163  Iowa  364,  inconsistent 
with  this  conclusion.  The  amount  allowed  by  the  court  is  clearly 
not  so  large  as  to  indicate  an  abuse  of  discretion  on  the  part  of 
the  court.    The  order  appealed  from  should  be  and  is. — AffirmecL 

Evans,  C.  J.,  Arthur  and  FavhjLe,  JJ.,  concur. 


In  re  Estate  op  Evan  Jones. 

Margaret  Adams,  Appellant,  v.  J.  J.  Smith,  Administrator,  et 

al.,  Appellees. 

DESOENT  AND  DISTBIBUTION:  Personal  Property— DomicUe  Con- 
trols. A  domicile  once  acquired,  in  so  far  as  it  controls  the  descent 
of  personal  property,  continues  (1)  until  actually  abandoned,  and  (2) 
until  a  new  domicile  is  actually  acquired.  In  other  words,  personal 
property  will  descend  according  to  the  laws  of  this  state  when  the 
owner  wholly  abandons  his  domicile  in  this  state  and  enters  upon  a 
journey  to  the  land  of  his  birth,  with  the  intent  there  to  take  up 
his  final  residence,  and  dies  en  route. 

Appeal  from  Wapello  District  Court, — C.  W.  Vermilion,  Judge. 

April  7,  1921. 
Rehearing  Dented  October  1,  1921. 

Plaintiff  claims  that  she  is  the  illegitimate  child  of  the 
decedent,  Evan  Jones,  and  as  such  is  his  sole  heir,  and  entitled 
to  his  entire  estate.  The  administrator  of  the  estate  is  made  a 
party,  and  also  the  brothers  and  sisters  of  the  said  decedent, 
who  claim  that  the  estate  of  the  decedent  descends  to  them.  The 
court  denied  the  plaintiff  the  relief  sought,  and  she  prosecutes 
this  appeal. — Reversed. 

Jaques  &  Ja^ues  and  Gillies  &  Daugherty,  for  appellant. 
J.  J.  Smith  and  Roberts  cfe  Webber,  for  appellees. 

Faville,  J. — The  decedent,  Evan  Jones,  was  a  native  of 
Wales.    When  he  was  about  33  years  of  age,  he  came  to  America 
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as  an  inuuigrant.  This  was  in  1883.  He  came  over  on  the  same 
ship  with  the  wife  and  children  of  one  David  P.  Jones.  At 
that  time,  David  P.  Jones  was  living  in  Oskaloosa,  Iowa,  to  which 
place  the  decedent  went.  After  the  death  of  David  P.  Jones, 
the  decedent  married  his  widow,  who  subsequently  died,  in 
January,  1914.  The  decedent,  Evan  Jones,  was  a  coal  miner, 
an  industrious,  hard-working,  thrifty  Welshman,  who  accumu- 
lated a  considerable  amount  of  property.  In  1896,  he  was 
naturalized  in  the  district  court  of  Wapello  County,  Iowa,  and 
thereafter  voted  at  elections.  The  reason  for  his  leaving  Wales 
at  the  time  he  did  was  because  of  bastardy  proceedings  which 
had  been  instituted  against  him  by  the  mother  of  the  appellant.  . 
In  1915,  the  decedent  disposed  of  his  property,  which  then  con- 
sisted of  two  farms  and  some  city  real  estate.  He  was  advised  by 
his  banker  to  leave  the  greater  part  of  his  money  in  a  bank  at 
Ottumwa  until  he  got  to  Wales,  and  did  so  deposit  it.  He  pur- 
chased a  draft  for  about  $2,000,  and  left  some  $20,000  on  deposit 
in  the  bank,  and  also  a  note  and  mortgage  for  collection,  and 
left  with  the  banker  the  address  of  a  sister  in  Wales,  stating 
that  he  intended  to  live  with  said  sister.  He  sailed  from  New 
York  on  May  1, 1915,  on  the  ill-fated  Lusitania,  and  was  drowned 
when  that  boat  was  sunk  by  a  German  submarine  on  May  7, 
1915.  The  Lasitania  was  a  vessel  of  the  Cunard  line,  flying  the 
British  flag.  Thereafter,  the  brothers  and  sisters  of  the  decedent 
secured  the  appointment  of  an  administrator  in  Wapello  Coimty, 
Iowa.  Various  proceedings  were  had,  which  finally  resulted  in 
the  trial  of  the  issues  in  this  cause. 

I.  The  question  for  our  determination  in  this  case  is 
whether  or  not,  under  the  facts  stated,  the  domicile  of  the  de- 
cedent at  the  time  of  his  death  was  in  Wapello  County,  Iowa, 
or  in  Wales.  If  his  domicile  at  the  time  that  the  Lusitania  sank 
was  legally  in  Wales,  then  it  is  conceded  by  all  the  parties  that, 
under  the  laws  of  the  British  Empire,  the  appellant,  as  his 
illegitimate  child,  would  have  no  interest  in  his  estate.  On  the 
other  hand,  if  the  decedent  at  said  time  legally  had  his  domicile 
in  Wapello  County,  Iowa,  then  the  property  passed  to  the  ap- 
pellant as  his  sole  heir,  under  the  laws  of  this  state. 

For  the  purposes  of  the  present  discussion,  it  may  be  con- 
ceded that  the  evidence  is  sufficient  to  justify  a  finding  that  the 
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appellant  was  the  child  of  the  decedent,  and  had  been  so  recog- 
nized and  declared  to  such  an  extent  as  to  satisfy  the  require- 
ments of  Code  Section  3385. 

It  may  also  be  conceded,  for  present  purposes,  that  it  is 
established  by  the  evidence  in  the  case  that  the  decedent  had, 
by  acts  and  declarations,  evidenced  a  purpose  to  leave  his  home 
in  Iowa  permanently,  and  to  return  to  his  native  country,  Wales, 
for  the  purpose  of  living  there  the  remainder  of  his  life. 

The  question  of  what  constitutes  domicile  has  often  been 
passed  upon  by  the  courts,  but  the  cases  are  so  unlike  in  their 
facts  that  precedents  to  aid  us  in  the  determination  of  this  precise 
question  are  diflBcult  to  find. 

In  White  r.  Brown  (Pa.),  29  Fed.  Cas.  982  (No.  17,538), 
Mr.  Justice  Grier  well  said : 

*  *  There  are  few  subjects  presented  to  courts  for  their  deci- 
sion which  are  surrounded  with  so  many  practical  difficulties  as 
questions  of  domicile.*' 

The  words  ** domicile''  and  ** residence"  are  not  always 

synonymous  at  law,  nor  are  they  convertible  terms.     Ludlow 

Clark  &  Co.  v.  Szold,  90  Iowa  175;  Mann  v.  Taylor,  78  Iowa 

'  355;  Fitzgerald  v.  Arel,  63  Iowa  104;  Cohen  v.  Daniels,  25 

Iowa  88. 

A  person  may  have  his  residence  in  one  place,  while  his 
domicile  is  in  another.  In  re  Estate  of  Titterington,  130  Iowa 
356;  Fitzgerald  v.  Arel,  supra;  Cohen  v.  Daniels,  supra;  Love 
V,  Cherry,  24  Iowa  204. 

A  person  may  have  more  than  one  residence  at  the  same 
time,  but  can  have  only  one  domicile,  at  least  for  purposes  of 
succession.  Farrow  v.  Farrow,  162  Iowa  87;  Savage  v.  Scott, 
45  Iowa  130;  Love  v.  Cherry,  supra. 

It  is  well  settled  that  every  person,  under  all  circumstances 
and  conditions,  must  have  a  domicile  somewhere.  Barhydt  v. 
Cross,  156  Iowa  271 ;  In  re  Estate  of  Titterington,  supra. 

There  are  different  kinds  of  domiciles  recognized  by  the  law. 
It  is  generally  held  that  the  subject  may  be  divided  into  three 
general  classes:  (1)  Domicile  of  origin;  (2)  domicile  of  choice; 
,  (3)  domicile  by  operation  of  law.  Smith  v.  Croom,  7  Fla.  81; 
Louisville  cfc  A^.  B.  Co,  v.  Kimbrough,  115  Ky.  512  (74  S.  W. 
229). 
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The  domicile  of  origin  of  every  person  is  the  domicile  of 
his  parents  at  the  time  of  his  birth.  In  Prentiss  v.  Barton, 
(Va.)  19  Fed.  Cas.  1276  (No.  11384),  Chief  Justice  Marshall 
said: 

**By  the  general  laws  of  the  civilized  world,  the  domicile 
of  the  parents  at  the  time  of  birth,  or  what  is  termed  the  'domi- 
cile of  origin,'  constitutes  the  domicile  of  an  infant,  and  con- 
tinues, until  abandoned,  or  until  the  acquisition  of  a  new  domicile 
in  a  different  place." 

The  domicile  of  choice  is  the  place  which  a  person  has 
elected  and  chosen  for  himself,  to  displace  his  previous  domicile. 
Warren  v.  Warren,  73  Fla.  764  (75  So.  35) ;  Boyd's  Exr.  v. 
Commonwealth,  149  Ky.  764  (149  S.  W.  1022) ;  Mather  v.  Gun- 
mnghain,  105  Me.  326  (74  Atl.  809) ;  Duke  v.  Duke,  70  N.  J. 
Eq.  135  (62  Atl.  466) ;  Price  v.  Price,  156  Pa.  617  (27  Atl.  291). 
Domicile  by  operation  of  law  is  that  domicile  which  the.  law 
attributes  to  a  person,  independent  of  his  own  intention  or 
action  of  residence.  This  results  generally  from  the  domestic 
relations  of  husband  and  wife,  or  parent  and  child.  Hindorff 
V.  Sovereign  Camp,  W.  0.  W,,  150  Iowa  185 ;  In  re  Chiardianship 
of  Benton,  92  Iowa  202 ;  Jenkvns  v.  Clark,  71  Iowa  552. 

In  the  instant  case,  we  have  to  deal  only  with  the  first  two 
kinds  of  domicile:  that  is,  domicile  of  origin  and  domicile  of 
choice.  Applying  these  general  definitions  to  the  facts  of  this  . 
case,  the  domicile  of  origin  of  Evan  Jones  was  in  Wales,  where 
he  was  born,  and  the  domicile  of  choice  was  Wapello  County, 
Iowa.  The  question  that  eoncerns  us  is.  Where  was  his  domicile 
for  the  purpose  of  descent  of  personal  property  on  the  7th  day 
of  May,  1915,  when  the  Lusit^nia  was  sunk  off  the  western  coast 
of  the  British  Isles? 

The  matter  of  the  determination  of  any  person's  domicile 
arises  in  different  ways,  and  is  construed  by  the  courts  for  a 
variety  of  different  purposes.  Apparent  inconsistencies  occur 
in  the  authorities,  because  of  the  failure  to  clearly  preserve  the 
distinctions  to  be  made  by  reason  of  the  purpose  for  which  the 
determination  of  one's  domicile  is  being  legally  ascertained. 
The  question  frequently  arises  where  it  becomes  important  to 
determine  the  domicile  for  the  purpose  of  taxation,  or  for  the 
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purpose  of  attachment,  or  for  the  levy  of  execution,  or  for  the 
exercise  of  the  privilej^e  of  voting,  or  in  determining  the 
statute  of  limitations,  or  in  ascertaining  liability  for  the  sup- 
port of  paupers,  and  perhaps  other  purposes.  Definitions  given 
in  regard  to  the  method  of  ascertaining  the  domicile  for  one  pur- 
pose are  not  always  applicable  in  ascertaining  the  domicile  for 
another  purpose.  Some  of  the  courts  have  made  the  broad 
assertion  that  a  person  can  have  only  one  domicile.  We  appear 
to  have  so  declared  in  Farrow  v.  Farrow,  162  Iowa  87 ;  Savage 
V.  Scott,  45  Iowa  130;  Love  v.  Cherry,  24  Iowa  204.  Other 
courts  have  declared  that  a  person  may  have  a  domicile  at  one 
place  for  one  purpose  and  at  another  place  for  another  purpose. 
Smith  V.  Croom,  7  Fla.  81 ;  Lau  Ow  Bew  v.  United  States,  144 
TJ.  S.  47  (12  Sup.  Ct.  Rep.  517).  Confusion  has  frequently 
arisen  because  of  a  failure  to  distinguish  between  domicile  and 
residence. 

Generally  speaking,  it  is  an  established  rule  that  a  person 
can  have  but  one  domicile  at  the  same  tims  for  the  same  purpose. 
In  any  event,  it  is  the  uniform  holding  that  a  person  can  have 
only  one  domicile  for  the  purpose  of  descent  of  personal  prop- 
erty. White  V.  Broicn,  supra;  Merrill's  Heirs  v.  Morrissett,  76 
Ala.  433;  Mather  v.  Cunningham,  105  Me.  326  (74  Atl.  809) ; 
Oreene  v.  Greene,  11  Pick.  (Mass.)  410;  Isham  v.  Oibbons,  1 
Bradf.  Sur.  (N.  Y.)  69;  SomervUle  v.  SomervUle,  5  Ves.  Jr. 
750;  Smith  v.  Croom,  supra. 

In  the  instant  case,  we  are  concerned  only  in  the  matter  of 
the  domicile  of  the  decedent,  Evan  Jones,  as  it  affects  the  ques- 
tion of  the  descent  of  his  personal  estate.  An  examination  of 
the  record  satisfies  us  that  the  evidence  is  sufficient  to  amply 
justify  a  finding  that  the  said  decedent  disposed  of  his  property 
in  Wapello  County,  Iowa,  and  converted  the  same  into  money 
or  securities,  and  left  Wapello  County,  Iowa,  with  the  present 
intention  of  abandoning  his  domicile  there,  and  without  any 
present  intention  of  returning  thereto,  and  also  with  the  express 
intention  of  returning  to  his  native  country,  Wales,  to  make  his 
permanent  home  there.  Or,  in  the  language  of  the  books,  de- 
cedent's intention  was  to  abandon  his  domicile  of  choice  and 
return  to  his  domicile  of  origin.  He  died  in  itinere.  It  is 
needless  for  us  to  cite  the  vast  number  of  cases  announcing  the 
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general  rule  that  the  acquisition  of  a  new  domicile  must  have 
been  completely  perfected,  and  hence  there  must  have  been  a 

concurrence  both  of  the  fact  of  removal  and  the  intent  to  remain 

< 

in  the  new  locality,  before  the  former  domicile  can  be  considered 
lost.     The  cases  from  many  of  the  states  are  collected  in  19   ' 
Corpus  Juris  423.       /  i 

At  the  outset,  it  is  obvious  that,  under  the  circumstances  V 
of  the  instant  case,  the  domicile  of  the  decedent  at  the  time  of 
his  death  must,  in  any  event,  be  determined  by  the  assumption 
of  a  fiction.    All  will  agree  that  the  decedent  did  not  have  a 
domicile  on  the  Lusitania.    In  order  to  determine  his  domicile, 
then,  one  of  two  fictions  must  be  assumed :  either  that  he  retained 
the  Iowa  domicile  until  one  was  acquired  in  Wales,  or  that  he 
acquired  a  domicile  in  Wales  the  instant  he  abandoned  the  Iowa 
domicile  and  started  for  Wales,  with  the  intent  and  purpose  of 
residing  there.    Which  one  of  these  fictions  shall  we  assume, 
for  the  purpose  of  determining  the  disposition  of  his  personal 
property  ?    This  question  first  came  before  the  courts  at  an  early 
day,  long  before  our  present  easy  and  extensive  methods  of 
transportation,  and  at  a  time  before  the  present  ready  move- 
ment from  one  country  to  another.     At  that  time,  men  left 
Europe  for  the  western  continent  or  elsewhere,  largely  for  pur- 
poses of  adventure,  or  in  search  of  an  opportunity  for  the  pro- 
motion of  commerce.    It  was  at  a  time  before  the  invention  of 
the  steamboat  and  before  the  era  of  the  oceanic  cable.    Men  left 
their  native  land,  knowing  that  they  would  be  gone  for  long 
periods  of  time,  and  that  means  of  communication  with  their 
home  land  were  infrequent,  difficult,  and  slow.     The  traditions 
of  their  native  country  were  strong  with  these  men.     In  the 
event  of  death  while  absent,  they  desired  that  their  property 
should  descend  in  accordance  with  the  laws  of  the  land  of  their 
birth.    Many  such  men  were  adventurers,  who  had  the  purpose 
and  intent  to  eventually  return  to  the  land  of  their  nativity. 
There  was  a  large  degree  of  patriotic  sentiment  connected  with 
the  first  announcement  of  the  rules  of  law  in  the  matter  of  the 
estates  of  such  men.    The  idea  found  expression  in  the  phrase, 
"Once  an  Englishman,  always  an   Englishman,"  and   in  the 
kindred  declaration,  **A  man  must  intend  to  become  a  French- 
man instead  of  an  Englishman."    Moorhouse  v.  Lord,  10  H.  L. 
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C.  272.    This  popular  and  patriotic  idea  was  expressed  in  the 
familiar  lines  of  Sir  Walter  Scott: 

**  Breathes  there  the  man  with  soul  so  dead 

Who  never  to  himself  hath  said, 
'This  is  my  own,  my  native  land;' 
Whose  heart  hath  ne'er  within  him  burned, 

As  home  his  footsteps  he  hath  turned, 
From  wand 'ring  on  a  foreign  strand?" 

Many  men,  especially  of  English  birth,  became  traders  in 
the  American  colonies  or  in  India.  The  Englishman  of  that  day 
was  a  firm  believer  in  the  law  of  primogeniture,  and  desired 
that  his  estate  should  descend  according  to  the  established  laws 
of  his  native  land. 

These  reasons,  which  were,  to  an  extent  at  least,  historical 
and  patriotic,  found  early  expression  in  the  decisions  of  the 
courts  on  the  question  of  domicile.  The  general  rule  was  de- 
clared to  be  that  a  domicile  is  retained  until  a  new  domicile 
has  been  actually  acquired.  At  an  early  time,  however,  an 
exception  was  engrafted  upon  this  rule  to  the  effect  that,  for 
the  purposes  of  succession,  a  party  abandoning  a  domicile  of 
choice,  with  the  intent  to  return  to  his  domicile  of  origin,  regains 
the  latter  the  instant  that  the  former  domicile  is  abandoned. 

It  will  be  observed  that  this  exception  involves  two  elements : 
First,  that  the  party  is  seeking  to  return*  from  a  domicile  of 
choice  to  a  domicile  of  origin;  and  second,  that  the  question 
arises  in  a  case  involving  succession  to  an  estate.  It  is  apparent 
that  this  exception  to  the  general  rule  grew  out  of  the  conditions 
that  we  have  before  suggested,  and  was  a  recognition  of  the 
desire  on  the  part  of  the  English  trader  in  distant  lands  to  have 
his  estate  administered  according  to  the  laws  of  the  land  of  his 
birth. 

One  of  the  earliest  cases  in  the  English  courts  upon  this 
question  was  Sonierville  v,  SoniervUle,  5  Ves.  Jr.  750,  decided 
in  1801.  In  that  case,  Lord  Somerville  had  a  large  estate  of 
lands  in  Scotland.  He  also  maintained  a  home  in  London,  and 
spent  a  large  portion  of  his  time  in  each  place.  He  had  been 
educated  in  England,  and  lived  according  to  the  fashion  and 
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style  of  an  Englishman.  He  had  declared  that  he  considered 
himself  an  Englishman,  and  his  only  reason  for  spending  any 
portion  of  his  time  on  his  estates  in  Scotland  was  because  of  a 
promise  to  his  father  that  he  would  do  so ;  and  accordingly  he 
spent  about  half  of  his  time  in  each  country.  He  died  at  his 
London  residence  in  1796.  The  question  arose  as  to  the  descent 
of  his  personal  estate.    The  Master  of  the  Rolls  said  (page  784) : 

**The  succession  to  the  personal  estate  of  an  intestate  is  to 
be  regulated  by  the  law  of  the  country  in  which  he  was  a  domi- 
ciled inhabitant  at  the  time  of  his  death,  without  any  regard 
whatsoever  to  the  place  either  of  the  birth  or  the  death,  or  the 
situation  of  the  property  at  that  time." 

He  further  said: 

*' Though  a  man  may  have  two  domiciles  for  some  purposes, 
he  can  have  only  one  for  purposes  of  succession.'' 

Special  stress  was  laid  on  the  fact  that  the  domicile  of 
origin  of  the  decedent  was  in  Scotland,  and  the  court  held  that 
the  decedent  ** never  ceased  to  be  a  Scotchman.'' 

In  the  same  year,  1801,  the  case  of  The  Indian  Chief,  3  C. 
Rob.  12,  was  decided  by  the  Admiralty  Court.  In  that  case,  a 
ship  and  cargo  were  seized  in  the  harbor  of  Cowes.  The  owner 
had  been  bom  in  America,  but  had  been  living  for  some  years 
in  England,  carrying  on  trade,  and  had  also  resided  in  France. 
Speaking  of  him,  the  court  said: 

**He  came,  however,  to  this  country  in  1783,  and  engaged 
in  trade,  and  has  resided  in  this  country  until  1797.  During 
that  time  he  was,  undoubtedly,  to  be  considered  as  an  English 
trader,  for  no  position  is  more  established  than  this:  that,  if  a 
person  goes  into  another  country  and  engages  in  trade,  and 
resides  there,  he  is,  by  the  law  of  nations,  to  be  considered  as 
a  merchant  of  that  country.  *  •  *  It  must  be  held  that, 
from  the  moment  he  turns  his  back  on  the  country  where  he  has 
resided,  on  his  way  to  his  own  country,  he  was  in  the  act  of 
resuming  his  original  character,  and  is  to  be  considered  as  an 
American.  The  character  that  is  gained  by  residence  ceases  by 
residence.  It  is  an  adventitious  character  which  no  longer  ad- 
heres to  him,  from  the  moment  that  he  puts  himself  in  motion, 
bona  fide,  to  quit  the  country,  sine  animo  revertcndi/' 

The  reason  for  the  rule  as  it  is  announced  by  text-writers 
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and  courts  is  well  set  forth  in  the  foregoing  ease.  The  thought 
is  evident  that  one  who  becomes  domiciled  in  a  foreign  country 
for  purposes  of  trade,  and  who  abandons  such  domicile  for  the 
purpose  of  returning  to  his  native  land,  reinvests  himself  at 
once  with  his  domicile  of  origin. 

A  little  later  on,  in  1812,  the  question  came  before  the 
United  States  Circuit  Court  in  the  case  of  The  Ann  Oreen 
(Mass.),  1  Fed.  Cas.  958  (No.  414).  Mr.  Justice  Story  rendered 
the  opinion  in  the  case,  and  therein  declared: 

**I  accede  to  the  doctrine  that  fewer  circumstances  are  nec- 
essary to  constitute  domicile  in  case  of  native  subjects  than  of 
foreigners;  and  that,  as  native  allegiance  easily  reverts,  so  the 
presumption  against  the  party  is  much  heightened  by  the  ship- 
ment, being  made  from  a  port  of  his  native  country." 

It  is  significant,  in  view  of  the  pronouncements  later  made 
by  this  eminent  jurist  in  his  work  on  the  ** Conflict  of  Laws," 
that  at  this  time  he  recognized  the  rule  that  '^native  allegiance 
easily  reverts." 

In  1814,  the  question  came  before  the  Supreme  Court  of 
the  United  States  in  the  case  of  The  Yenus,  8  Cranch  (U.  S.) 
253.  Mr.  Justice  Washington,  speaking  for  the  court,  cited 
with  approval  the  case  of  The  Indian  Chief,  supra,  and  said: 

**  Having  once  acquired  a  national  character,  by  residence 
in  a  foreign  country,  he  ought  to  be  bound  by  all  the  conse- 
quences of  it,  until  he  has  thrown  it  oft,  either  by  an  actual 
return  to  his  native  country  or  to  that  where  he  was  naturalized, 
or  by  commencing  his  removal,  hona  fide,  and  without  an  inten- 
tion of  returning." 

In  Prentiss  v.  Barton,  supra,  decided  in  1819,  it  is  said, 
referring  to  domicile : 

**As  it  gives  political  rights,  which  are  not  lost  by  a  mere 
change  of  domicile,  it  is  recovered  by  any  manifestation  of  a 
disposition  to  resume  the  native  character;  perhaps,  by  a  sur- 
render of  a  new  domicile.  In  fact,  it  may  be  considered  rather 
as  suspended  than  annihilated." 

It  is  apparent  that  the  court  gave  consideration  to  the  idea 
that  ''political  rights"  entered  into  a  consideration  of  the  mat- 
ter, at  least  so  far  as  furnishing  a  reason  for  the  recognition  of 
the  rule  that  the  domicile  of  origin  easily  reverts  is  concerned. 
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It  is  the  same  idea  as  expressed  by  the  English  courts  in  estab- 
lishing the  rule  because  of  ''native  allegiance." 

In  1829,  the  question  was  again  before  the  English  court 
of  chancery,  under  circumstances  more  nearly  like  those  of  the 
instant  case,  in  the  case  of  Munroe  v,  Douglas,  5  Madd.  Ch.  Rep. 
379.  In  that  case,  it  appeared  that  Munroe  was  bom  in  Scot- 
land, and  went  to  Calcutta,  India,  to  practice  his  profession  as 
a  surgeon.  He  married,  and  lived  in  India  for  some  time.  He 
left  India  in  1815,  declaring  his  purpose  to  spend  the  remainder 
of  his  days  in  Scotland.  On  the  way,  he  stopped  in  England 
and  took  a  house,  and  on  account  of  ill  health,  was  unsettled 
and  undetermined  whether  to  continue  to  reside  in  England  or  to 
spend  the  remainder  of  his  days  in  Scotland  or  to  go  to  France. 
He  went  to  Scotland  on  a  visit,  and  while  there  died.  The  question 
in  the  case  was  where  the  decedent  was  domiciled  at  the  time  of 
his  death.  The  vice  chancellor  held  that  a  domicile  cannot  be 
lost  by  mere  abandonment,  and  that  it  remains  until  a  subsequent 
domicile  is  acquired,  **  unless  the  party  die  in  itinere  toward  an 
intended  domicile.''  Under  the  facts  of  the  case,  the  court  held 
that  the  decedent  had  formed  no  settled  purpose  to  settle  in 
Scotland  at  the  time  of  his  death,  and  that,  therefore,  his  domi- 
cile was  in  India.    The  court  said : 

''A  domicile  in  India  is,  in  legal  effect,  a  domicile  in  the 
province  of  Canterbury,  and  the  law  of  England,  and  not  the 
law  of  Scotland,  is,  therefore,  to  be  applied  to  his  personal 
property." 

In  1834,  Mr.  Justice  Story  wrote  the  first  edition  of  his 
great  work  on  the  ** Conflict  of  Laws."  In  it  h$  stated  (Sec- 
tion 47)  : 

''If  a  man  has  acquired  a  new  domicile  different  from  that 
of  his  birth,  and  he  removes  from  it  with  an  intention  to  resume 
his  native  domicile,  the  latter  is  reacquired,  even  while  he  is 
on  his  way,  in  iiinere;  for  it  reverts  from  the  moment  the  other 
is  given  up." 

In  Section  48,  he  said : 

**A  national  character,  acquired  in  a  foreign  country  by 
residence,  changes  when  the  party  has  left  the  country  animo 
non  reverteiiidi,  and  is  on  his  return  to  the  country  where  he 
had  his  antecedent  domicile.    And  especially  if  he  be  in  itinere 
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to  his  native  country  with  that  intent,  his  native  domicile  revives 
while  he  is  yet  in  transitu;  for  the  native  domicile  easily  reverts. 
The  moment  a  foreign  domicile  is  abandoned,  the  native  domicile 
is  reacquired." 

This  pronouncement  by  Mr.  Justice  Story  has  been  fre- 
quently referred  to  by  the  courts,  both  English  and  American, 
in  discussing  this  question,  and  has  been  the  basis  for  decisions, 
particularly  in  the  English  courts. 

In  the  case  of  In  the  Goods  of  Bianchi,  3  Sw.  &  T.  16,  de- 
cided in  1862,  the  English  court  of  probate  said : 

**The  deceased  was  originally  domiciled  in  Genoa;  he  then 
became  domiciled  in  the  Brazils ;  and  there  is  no  doubt  of  the  fact 
that  he  died  in  itinera,  as  he  was  returning  to  Genoa,  to  resume 
his  permanent  residence  there.  Then  it  may  be  said  that,  as 
soon  as  he  had  finally  abandoned  the  acquired  domicile  by  setting 
off  on  his  journey  to  return  to  his  domicile  of  origin,  the  latter 
revived. ' ' 

Prom  the  meager  statement  in  this  case,  it  is  apparent  that 
the  decedent  was  a  trader,  and  was  domiciled  in  Brazil  solely 
for  the  purposes  of  trade. 

The  leading  and  most  frequently  cited  English  case  is  that 
of  Udny  v.  Udn/y,  L.  R.  1  H.  L.  (Sc.)  441  (7  Ct.  of  Sess.,  3d 
Ser.  89).  In  this  case,  the  question  arose  as  to  the  domicile  of 
one  Udny,  who  was  bom  in  Scotland,  and  who  afterward  resided 
in  England  and  in  France.     The  Lord  Chancellor  declared: 

"But  the  domicile  of  origin  is  a  matter  wholly  irrespective 
of  any  animus  on  the  part  of  its  subject.  He  acquires  a  certain 
status  civUis,.  *  •  •  which  subjects  him  and  his  property 
to  the  municipal  jurisdiction  of  a  coimtry  which  he  may  never 
even  have  seen,  and  in  which  he  may  never  reside  during  the 
whole  course  of  his  life,  his  domicile  being  simply  determined 
by  that  of  his  father. ' ' 

It  is  further  said : 

**It  seems  reasonable  to  say  that,  if  the  choice  of  a  new 
abode  and  actual  settlement  there  constitute  a  change  of  the 
original  domicile,  then  the  exact  converse  of  such  a  procedure, 
viz.,  the  intention  to  abandon  the  new  domicile,  and  an  actual 
abandonment  of  it,  ought  to  be  equally  effective  to  destroy  the 
new  domicile.     *     ♦     *     Why  should  not  the  domicile  of  origin, 
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east  on  him  by  no  choice  of  his  own,  and  changed  for  a  time,  be 
the  state  to  which  he  naturally  falls  back  when  his  first  choice 
has  been  abandoned  animo  et  fdcto,  and  whilst  he  is  deliberating 
before  he  makes  a  second  choice  T' 

Lord  Chelmsford  quotes  with  approval  from  Story,  in  his 
Conflict  of  Laws,  and  says: 

"The  meaning  of  Story,  therefore,  clearly  is  that  the  aban- 
donment of  a  subsequently-acquired  domicile  ipso  facto  re- 
stores the  domicile  of  origin.  This  doctrine  appears  to  be  founded 
upon  principle,  if  not  upon  direct  authority." 

He  further  states  : 

"The  domicile  of  origin  always  remains,  as  it  were,  in 
reserve,  to  be  resorted  to  in  case  no  other  domicile  is  found  to 
exist." 

Lord  Westbury,  in  discussing  the  case,  also  said: 

"When  another  domicile  is  put  on,  the  domicile  of  origin 
'  is  for  that  purpose  relinquished,  and  remains  in  abeyance  dur- 
ing the  continuance  of  the  domicile.  But,  as  the  domicile  of 
origin  is  the  creature  of  law,  and  independent  of  the  will  of  the 
party,  it  would  be  inconsistent  with  the  principles  on  which  it 
is  by  law  created  and  ascribed,  to  suppose  that  it  is  capable  of 
being  by  the  mere  act  of  the  party  entirely  obliterated  and  ex- 
tinguished. It  revives  and  exists  whenever  there  is  no  other 
domicile,  and  it  does  not  require  to  be  regained  or  reconstituted 
ammo  et  facto  in  the  manner  which  is  necessary  for  the  acquisi- 
tion of  a  new  domicile  of  choice.  *  •  *  Its  acquisition,  be- 
ing a  thing  of  choice,  was  equally  put  an  end  to  by  choice.  He 
lost  it  the  moment  he  set  foot  on  the  steamer  to  go  to  Boulogne, 
and  he  reacquired  his  domicile  of  origin." 

The  whole  theory  of  this  case  and  the  discussion  throughout 
illustrate  the  basis  of  the  English  rule  that  the  domicile  of 
origin  is  always  retained,  and  that  the  acquisition  of  a  domicile 
of  choice  constitutes  a  mere  suspension  or  holding  in  abeyance 
of  the  domicile  of  origin.  In  Kmg  v.  Foxtvell,  3  Ch.  D.  (1876) 
518,  the  court  said: 

"A  man  may  abandon  his  domicile  of  choice  without  acquir- 
ing, in  strictness,  any  new  domicile,  because  liis  domicile  of 
origin  reverts." 
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In  White  v.  Brown,  supra,  the  court  submitted  the  question 
of  domicile  to  the  jury,  and  stated: 

**That  the  domicile  of  origin  easily  reverts,  and  that  it  re- 
quires fewer  circumstances  to  constitute  domicile  in  a  native 
subject  or  citizen  than  to  impress  the  national  character  on  one 
who  is  originally  of  another  character.  The  acquired  domicile, 
however,  must  be  finally  abandoned  before  the  domicile  of  origin 
can  revert.''    (The  italics  are  ours.) 

The  foregoing  authorities  are  sufficient  to  indicate  the  origin 
of  the  exception  to  the  general  rule,  and  to  illustrate  its  applica- 
tion by  the  courts.  As  early  as  1868,  the  Supreme  Court  of  the 
state  of  Connecticut  made  a  clear  and  important  distinction 
in  the  application  of  this  rule,  in  the  case  of  First  Nat  Bank  v, 
Balcom,  35  Conn.  351.    In  it  the  court  said: 

**But  the  principle  that  a  native  domicile  easily  reverts 
applies  only  to  cases  where  a  native  citizen  of  one  country  goes 
to  reside  in  a  foreign  country,  and  there  acquires  a  domicile  by 
residence,  unthout  renouncing  his  original  allegiance.  In  such 
cases,  his  native  domicile  reverts  as  soon  as  he  begins  to  execute 
an  intention  of  returning:  that  is,  from  the  time  that  he  puts 
himself  in  motion  hona  fide  to  quit  the  country  sine  animo 
revertendi,  because  the  foreign  domicile  was  merely  adventitious 
and  de  facto,  and  prevails  only  while  actual  and  complete.  *  *  • 
This  principle  has  reference  to  a  national  domicUe  in  its  en- 
larged sense,  and  grows  out  of  native  allegiance  or  citizenship. 
It  has  no  application  when  the  question  is  between  a  native  and 
acquired  domicile,  where  both  are  under  the  same  national 
jurisdiction. ' '    (The  italics  are  ours.) 

The  Supreme  Court  of  Connecticut,  in  this  case,  evidently 
fully  appreciated  the  source  and  origin  of  the  rule  as  laid  down 
by  Story  and  as  announced  by  the  English  courts  and  by  the 
early  Federal  decisions.  The  basis  of  the  rule  was  the  fact  of 
the  native  allegiance,  which  was  assumed  to  revert  the  instant 
the  foreign  domicile  had  been  abandoned. 

It  is  true  that  the  question  of  domicile  is  not  to  be  de- 
termined by  the  question  of  citizenship ;  but,  when  we  are  assum- 
ing the  fiction  that  the  domicile  of  origin  reverts  immediately 
upon  the  abandonment  of  a  domicile  of  choice,  and  assume  that 
fiction  because  of  natiA)e  allegiance  to  the  land  of  one's  birth, 
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then  the  basis  for  the  fiction  and  assumption  is  destroyed  when 
it  appears  that  the  party  has  renounced  his  native  allegiance 
and  has  secured  citizenship  in  the  land  of  his  domicile  of  choice. 
The  reason  for  the  rule  having  failed,  the  rule  fails  also. 

In  Plant  v.  Harrison,  36  Misc.  Rep.  649  (74  N.  Y.  Supp. 
411),  it  is  said: 

"While  a  domicile  of  origin  reverts  easily  upon  relinquish- 
ment of  a  domicile  of  choice,  the  American  decisions  have  not 
gone  the  length  of  the  English  authorities  in  the  application  of 
this  principle.  The  English  rule  that  the  domicile  of  origin 
reverts  at  once  upon  the  abandonment  of  the  domicile  of  choice 
has  not  been  followed  in  this  country,  where  the  rule  seems  to 
be  that  a  domicile  once  acquired  continues,  not  only  until  it  is 
abandoned,  but  until  another  is  acquired." 

It  has  been  held  that  the  English  rule  applies  only  when 
a  question  arises  where  the  domicile  of  origin  is  under  one 
general  government  and  the  domicile  of  choice  under  another, 
and  that  it  has  no  application  where  the  native  and  the  acquired 
domicile  are  under  the  same  national  jurisdiction.  First  Nat. 
Bank  v.  Balcom,  supra.  On  the  other  hand,  it  has  also  been 
held  th&t  the  rule  applies  to  changes  from  one  country  to  an- 
other, or  from  one  state  of  the  Union  to  another.  Denny  v, 
Sumner  County,  134  Tenn.  468  (184  S.  W.  14). 

Appellants  cite  In  re  RobitaUle,  78  Misc.  Rep.  108  (138 
N.  Y.  Supp.  391).  The  party  was  an  English  subject,  born  in 
Canada,  who  removed  to  New  York  and  there  engaged  in  busi- 
ness. He  became  naturalized,  and  afterward  closed  out  his 
business  and  declared  his  intention  to  return  to  the  place  of  his 
birth,  to  live  the  remainder  of  his  life.  Before  doing  so,  how- 
ever, he  became  insane,  and  a  guardian  jvas  appointed  for  him, 
who  carried  out  his  original  wishes,  and  he  was  taken  by  the 
guardian  to  his  destination  in  Canada,  as  he  had  intended,  and 
there  died.  The  question  discussed  in  the  case  was  largely 
whether,  after  he  had  **put  himself  in  motion  to  resume  his 
domicile  of  origin,*'  and  had  become  incompetent,  his  guardian 
could  carry  out  his  intention  and  acquire  the  intended  domicile 
for  him  by  actually  transporting  him"  there.  The  court  held  that 
a  court  of  competent  jurisdiction  could  authorize  the  guardian 
to  change  the  domicile  of  an  incompetent  in  a  proper  case,  and 
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held,  under  all  of  the  facts,  that  the  decedent  was  domiciled  in 
Canada  at  the  time  of  his  death. 

In  Riidolph  V.  WetheHngton's  Admr.,  180  Ky.  271  (202  S. 
W.  652),  a  resident  of  Arkansas,  having  formed  and  expressed 
an  intention  to  remove  to  and  become  a  citizen  of  Ballard  County, 
Kentucky,  in  furtherance  of  that  intention  left  her  home  in 
Arkansas,  with  her  belongings,  on  or  about  November  20,  1916, 
arriving  in  the  city  of  Paducah,  Kentucky,  November  24th, 
where  she  died,  November  26,  1916,  without  ever  having  been  in 
Ballard  County,  Kentucky.  The  question  in  the  case  was  whether 
or  not  the  residence  of  the  decedent  was  in  Ballard  County,  at 
the  tim.e  of  her  death.  Following  previous  decisions  that  in- 
volved a  question  of  taxation,  the  court  of  appeals  of  Kentucky 
held  that,  at  the  time  of  the  death  of  said  decedent,  she  was  not 
yet  a  resident  of  Ballard  County,  Kentucky,  and  that  the  court 
,  of  that  county  was  without  jurisdiction  to  grant  administration 
upon  her  estate. 

In  Cooper  v.  Beers,  143  111.  25  (33  N.  E.  61),  a  question  of 
descent  was  involved.  Cordelia  D.  Cooper  was  a  resident  of 
Bloomington,  Illinois,  when  she  married  Edward  T.  Cooper,  who 
was  a  resident  of  Cincinnati,  Ohio.  After  the  marriage,  the 
parties  acquired  a  residence  in  St.  Louis,  Missouri,  which  they 
afterward  abandoned,  intending  to  idtimately  become  residents 
of  either  Bloomington  or  Salem,  in  the  state  of  Illinois;  but 
before  they  had  determined  which  place,  or  had  adopted  any 
home  at  either,  Mrs.  Cooper  died.  The  question  raised  was  as 
to  her  domicile  at  the  time  of  her  death.  The  court  held  that 
the  proof  failed  to  show  with  certainty  a  fixed  and  unalterable 
intention  to  make  Illinois  presently  the  home  of  the  decedent, 
and  held :  ^ 

**The  domicile  in  Missouri  remained  the  domicile  of  the 
Coopers,  not  only  until  it  was  abandoned,  but  also  until  a  new 
domicile  was  acquired  by  actual  residence  within  another  juris- 
diction, coupled  with  an  intention  of  making  the  last  acquired 
residence  a  permanent  home." 

In  Burnett  v.  Meadows'  Admr.,  7  B.  Mon.  (Ky.)  277  (46 
Am.  Dec.  517),  a  resident  of  Virginia,  contemplating  a  removal 
to  Kentucky,  died  en  route  before  he  got  out  of  the  state  of 
Virginia,  but  after  he  had,  with  his  family  and  his  property, 
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commenced  his  intended  journey.  After  his  death,  the  family 
continued  their  journey,  bringing  their  property  with  th6m,  and 
settled  in  Kentucky.  No  part  of  the  property  was  actually  in 
Kentucky  at  the  time  of  his  death.    The  court  said : 

**And  had  he  been  domiciled  in  the  state  of  Virginia  at 
the  time  of  his  death,  and  his  property  afterwards  been  brought 
into  this  state,  no  administration  on  it  could  have  been  granted 
here,  as  was  decided  by  this  court  in  the  case  of  Embry  v.  Miller, 
1  Marshall  300.  Inasmuch,  however,  as  this  property  was  in 
transitu  when  he  died,  and  afterwards  reached  its  destination, 
and  as  many  inconveniences  would  necessarily  result  from  the 
absence  of  power  in  our  county  courts  to  regulate  its  administra- 
tion, it  should  be  regarded  as  being,  at  the  time  of  his  death, 
constructively  in  this  state,  under  the  circumstances  here  pre- 
sented, solely,  however,  for  the  purpose  of  enabling  a  county 
court  in  this  state  to  grant  an  administration  thereon." 

In  Denny  v,  Sumner  County,  supra,  the  Supreme  Court  of 
Tennessee  said: 

''Reference  may  be  made  parenthetically  to  an  exception 
recognized  in  this  state  to  the  rule  that  a  domicile  once  fixed 
remains  until  another  is  actually  acquired,  arising  in  event  of 
a  change  from  a  domicile  of  choice  to  that  of  origin.  Then,  if 
the  removal  be  with  the  intention  to  resume  his  domicile  of 
origin,  the  latter  is  reacquired  before  it  is  reached,  or  even  while 
the  person  is  in  itinere,  *for  it  reverts  from  the  moment  the 
other  is  given  up.'  Allen  v.  Thomason,  supra,  citing  Story  on 
Conflict  of  Laws.  The  doctrine  touching  this  exception 'is  con- 
fined, however,  to  changes  from  one  country  to  another,  or  from 
one  state  of  the  Union  to  another/'    (The  italics  are  ours.) 

In  Graham  v.  Public  Administrator,  4  Bradf.  Sur.  (N.  Y.) 
127,  a  woman  was  en  route  from  Scotland,  her  domicile  of  origin, 
to  Canada,  and  died  on  the  way,  in  a  hospital  in  New  York.  It 
was  held  that  the  domicile  of  origin  was  retained  until  a  new 
domicile  was  actually  acquired. 

The  foregoing  cases  illustrate  the  various  holdings  of  the 
authorities. 

Perhaps  no  better  case  could  be  found  than  the  instant  case, 
to  illustrate  the  effect  of  the  adoption  of  the  exception  to  the 
general  rule.    The  decedent  in  this  case  had  not  only  acquired 
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a  domicile  in  the  United  States,  but  had  become  a  citizen  of  this 
country.  Under  the  general  rule,  if  he  had  abandoned  his 
domicile  in  Iowa  with  the  intention  of  acquiring  a  domicile  in 
Norway  or  in  Prance,  and  had  been  on  the  ill-fated  Lusitania, 
it  would  have  been  universally  held  that  the  domicile  in  Iowa 
was  still  retained.  No  one  will  dispute  that  proposition.  But. 
because,  although  a  citizen  of  the  United  States,  residing  here 
for  many  years,  he  was  en  route  to  Wales,  the  land  of  his  birth, 
instead  of  to  some  other  country,  it  is  contended  that  he  acquired 
a  domicile  in  that  country  instantly  upon  abandoning  his  domi- 
cile in  Iowa.  If  some  native  of  Iowa  had  done  exactly  what  the 
decedent  did, — ^had  disposed  of  his  property,  with  the  avowed 
and  declared  intention  of  abandoning  his  domicile  in  Iowa  and 
of  securing  one  in  Wales,  and  had  accompanied  Jones  on  his 
trip,  and  had  gone  down  on  the  same  boat, — ^his  estate  would 
have  been  administered  according  to  the  laws  of  the  state  of 
Iowa,  because  he  had  not  yet  acquired  a  new  domicile  anywhere 
else;  while  Jones's  estate,  under  the  theory  of  the  English  rule, 
would  be  administered  according  to  the  laws  of  Wales,  because 
he  happened  to  have  been  bom  in  that  country.  If  such  a 
rule  is  to  be  applied  as  between  different  states  of  the  Union, 
with  our  freedom  of  movement  between  the  various  states,  it 
would  lead  to  very  startling  results.  The  laws  of  the  states  differ 
greatly  in  regard  to  descent.  There  is  no  logical  reason  why 
the  rule  should  not  be  applied  between  different  states  of  the 
Union  as  readily  as  between  different  governments.  Under  such 
a  docti^ine,  if  applied  between  the  various  states  of  the  Union, 
if  a  man  had  been  born  in  the  state  of  New  York,  and  at  an  early 
age  had  removed  to  Iowa,  and  had  lived  in  this  commonwealth 
for  many  years,  had  voted  here,  and  had  become  familiar  with 
our  laws,  and  should  finally  decide  to  remove  to  New  York  to 
live,  and  should  die  in  itinere,  he  would  be  regarded  as  domiciled 
in  New  York.  If,  however,  under  identical  circumstances,  he 
intended  to  remove  to  Massachusetts,  he  would  be  regarded  as 
domiciled  in  lo-wa.  What  good  reason  is  there  why  **  native  al- 
legiance'^to  the  state  of  New  York^  where  he  was  born^Tiould 
Gethe  datprmiiiing  factor  which  would  prevail  in  such  .an  i«- 
stance^  One  reason  that  is  persuasive  why  such  a  rule  should 
not  be  adopted  is  that  a  person  who  in  these  days  abandons  his 
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domicile  of  origin  and  acquires  a  legal  domicile  in  another  juris- 
diction is,  presumably,  at  least,  familiar  with  the  laws  of  the 
jurisdiction  of  the  latter  domicile,  and  there  is,  to  say  the  least, 
as  strong  a  presumption  that  he  desires  his  estate  to  be  admin- 
istered according  to  the  laws  of  that  jurisdiction  as  of  the  juris- 
diction of  the  domicile  of  origin.  While  there  may  have  been 
a  good  reason  for  the  establishment  of  the  English  rule  at  the 
time  and  under  the  conditions  under  which  it  was  announced, 
we  do  not  believe  that  any  good  reason  exists  for  the  recognition 
of  such  a  rule  under  the  circumstances  disclosed  in  this  case. 
The  general  rule  that  a  domicile,  once  legally  acquired,  is  re- 
tained until  a  new  domicile  is  secured,  and  that,  in  the  acquisi- 
tion of  such  new  domicile,  the  fact  and  the  intention  must  con- 
cur, it  seems  to  us  is  a  rule  of  universal  and  general  applica- 
tion, and  there  is  neither  good  logic  nor  substantial  reason  for 
the  application  of  an  exception  to  that  rule  in  the  case  where 
the  party  is  in  itinere  toward  the  domicile  of  origin.  In  other 
words,  going  back  to  the  original  proposition,  the  fiction  is  as- 
sumed generally  that  any  domicile,  either  of  choice  or  of  origin, 
is  retained  until  a  new  domicile  has  been  legally  acquired.  We 
see  no  good  reason  for  changing  that  rule  in  the  one  instance 
where  the  descent  of  property  is  involved  and  the  party  is  in 
itinere  to  the  domicile  of  origin.  We  believe  that  the  general 
rule  is  the  better  rule,  and  that  the  exception  laid  down  by 
Story  and  followed  by  the  English  courts  should  not  be  recog- 
nized, either  as  between  the  states  of  the  Union  or  between  this 
country  and  a  foreign  country,  under  the  facts  disclosed  in  this 
ease. 

It  therefore  follows  that  the  domicile  of  the  decedent  was 
in  the  state  of  Iowa  until  a  new  domicile  had  been  actually  ac- 
quired in  Wales.  No  such  domicile  having  been  acquired  at  the 
time  of  his  death,  his  personal  estate  must  be  administered  ac- 
cording to  the  laws  of  Iowa.  We  think  the  general  rule  should 
be  followed,  even  though  the  decedent  was  in  itinere  to  his  domi- 
cile of  origin  at  the  time  of  his  death. 

We  have  examined  the  record,  and  hold  that  the  appellant 
was  legally  recognized  as  the  child  of  the  decedent,  as  required 
by  our  statute  and  the  decisions  of  this  court,  and  is  his  lawful 
heir. 
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It  follows  that  the  judgment  of  the  trial  court  must  be,  and 
the  same  is, — Reversed. 

Evans,  C.  J.,  Stevens,  Arthur,  and  De  Graff,  JJ.,  concur. 


Iowa  Savings  Bank,  Appellee,  v.  C.  C.  Graham,  Appellee,  et  al., 

Appellant. 

CHATTEL  MOBTOAOES:     Description— Indefinite  B^sidence  of  Mort- 

1  gagor.  A  duly  recorded  chattel  mortgage  on  an  automobile  of  a 
given  make,  model,  and  engine  number  imparts  constructive  notice, 
even  though .  the  particular  place  of  residence  of  the  mortgagor 
in  the  county  is  not  given,  it  appearing  that  such  engine  number 
would  not  appear  upon  any  other  car  of  that  make  and  model. 

CHATTEL  MOBTQAGES:     Description — Misdescrlbed  Indebtedness.  A 

2  chattel  mortgage  and  the  effect  of  the  due  recording  thereof  are  not 
nullified  by  the  fact  that  the  mortgage  misdescribes  the  date  of  the 
note  secured. 

Appeal  from  Johnson  District  Court. — R.  G.  Popham,  Judge. 

March  16,  1921. 
Rehearing  Denied  October  1,  1921. 

Action  in  equity,  to  determine  the  priority  of  liens.  There 
was  a  decree  in  the  court  below  in  favor  of  plaintiff,  and  the 
defendant  Bell  appeals. — Reversed. 

Bailey  &  Murphy,  for  appellant. 
Wilson,  Evans  &  McClain,  for  appellee. 

Stevens,  J. — I.  Plaintiff,  the  Iowa  Savings  Bank,  appellee 
herein,  on  November  11,  1919,  obtained  a  judgment  against  the 
defendant  C.  C.  Graham,  in  the  district  court  of  Washington 
County,  Iowa.  At  the  time  of  the  commencement  of  action  in 
Washington  County  against  Graham,  a  writ  of  attachment  was 
sued  out  and  levied  upon  a  Ford  touring  car,  described  as  a  1914 
model,  bearing  license  No.  38695,  Iowa,  and  engine  No.  61913,  as 
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the  property  of  the  defendant  Oraham.  The  court,  at  the  time  the 
judgment  was  entered,  awarded  execution  for  the  sale  of  the  auto- 
mobile, and,  on  Decemher  29,  1919,  the  sheriff  of  Washington 
County  advertised  the  same  for  sale,  fixing  the  31st  day  of  Janu- 
ary, 1920,  therefor.  On  January  29,  1920,  the  defendant  Boss 
Bell  caused  a  written  notice,  reciting  that  he  held  a  chattel  mort- 
gage upon  said  property,  executed  October  18, 1918,  and  duly  re- 
corded in  the  office  of  the  cotmty  recorder  of  Iowa  County  on 
the  following  day,  to  be  served  upon  the  sheriff  in  possession  of 
said  automobile.  Shortly  after  the  service  of  this  notice,  a 
stipulation  was  entered  into  between  plaintiff,  Graham,  and  Boss, 
agreeing  that  the  sale  should  be  adjourned,  that  the  automobile 
should  remain  in  the  possession  of  the  sheriff,  and  that  they 
should  submit  their  respective  claims  to  the  district  court  of 
Johnson  County,  Iowa,  for  decision,  in  accordance  with  Section 
3988  of  the  Supplement  to  the  Code,  1913.  In  dile  time,  plain- 
tiff filed  a  petition  in  equity,  setting  up  the  facts  already  stated, 
and  asking  that  the  lien  of  its  judgment  be  declared  superior 
and  paramount  to  the  claimed  mortgage  lien  of  appellant  Boss. 
Boss  filed  answer,  and  a  trial  followed  upon  the  issues  joined, 
resulting  as  stated.  The  record  does  not  disclose  the  forin  or 
date  of  the  obligation  upon  which  plaintiff  obtained  judgment 
against  defendant  Oraham,  but  the  mortgage  in  question  was 
executed  on  October  18,  1918,  which  was  after  action  was  com- 
menced against  Graham  in  Washington  County. 

The  validity  of  appellant's  mortgage  is  assailed  by  appellee 

upon  three  grounds:     (a)  That  the  description  of  the  property 

mortgaged  is  insufficient  for  the  record  to  impart  constructive 

1.  CHAtTBL  MOBT-    notlcc ;  (b)  that  same  was  not  recorded  in  the 

S^tton^in-        county  in  which  the  holder  of  the  property  re- 

dSce'*o/1mort-     sidcd ;  and  (c)  that  the  note  offered  in  evidence 

f*s«'.  bears  date  July  31, 1918,  whereas  the  date  of  the 

note  described  in  the  mortgage  is  given  as  October  18,  1918. 

The  chattel  mortgage  recites  that  C.  C.  Graham,  the  mort- 
gagor, is  a  resident  of  Iowa  County,  but  does  not  designate  in 
what  part  of  the  county  he  resides.  The  mortgage  describes 
the  property  as  follows : 

**One  five-passenger  Ford  touring  car  No.  61913,  yellow 
wheels  and  cherry  body — 1914  model." 

Vol.  192  Ia.— 7 
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The  settled  rule  in  this  state  is  that  the  description  in  a 
chattel  mortgage  is  sufficient  if  it  will  enable  third  persons,  aided 
by  inquiries  which  the  instrument  itself  indicates  and  su^ests, 
to  identify  property.  Andregg  v.  BrunskUl,  87  Iowa  351 ;  Hal- 
ler  V.  Parrott,  82  Iowa  42 ;  Preston  v.  Caul,  109  Iowa  443 ;  West- 
inghouse  Co,  v,  McOrath,  131  Iowa  226;  Sandwich  Mfg.  Co,  v. 
Robinson,  83  Iowa  567 ;  Farmers'  <&  M.  Bank  v,  Stockdale,  121 
Iowa  748 ;  State  Bank  v.  Felt,  99  Iowa  532 ;  Bhutasel  v,  Stephens, 
68  Iowa  627 ;  Ashley  v.  Keenan,  157  Iowa  1 ;  Iowa  Auto,  Supi 
Co,  V,  Tapley,  186  Iowa  1341 ;  Commercial  Sav.  Bank  v.  Brook- 
lyn L.  &  O.  Co,,  178  Iowa  1206.  Had  the  mortgage  in  the  case 
before  us  stated  the  residence,  ownership,  and  location  of  the 
automobile,  the  description  would  have  been  complete  in  every 
respect.  These  elements  would  have  aided  materially  in  locating 
the  automobile,  but  they  are  not  indispensable  to  a  valid  descrip- 
tion. If  the  description  is  otherwise  sufficient  to  enable  third 
parties  to  identify  the  property  thereby,  or  by  such  inquiries  as 
the  instrument  itself  suggests,  it  is  all  that  is  required,  for  the 
record  to  impart  constructive  notice.  According  to  the  testimony, 
the  number  appearing  on  the  engine  and  given  in  the  mortgage 
would  not  appear  upon  any  other  five-passenger  Ford  touring 
car,  and  therefore  the  means  of  identifying  the  mortgaged  prop- 
erty was  complete.  It  is  true  that  it  might  be  difficult  for  an 
officer  seeking  to  levy  a  writ  of  attachment  to  locate  the  auto- 
mobile without  more  definite  information  than  was  given  in  the 
mortgage,  but  he  was  bound  to  know  the  number  of  the  automo- 
bile appearing  on  the  mortgage,  and  could  easily  determine 
whether  the  car  levied  on  bore  that  number. 

It  is  suggested  by  counsel  for  appellee  that  one  seeking  to 
identify  the  mortgaged  property  could  not  tell  whether  the 
designated  number  related  to  the  number  of  the  engine  or  to  the 
license  number.  This  suggestion  is  without  persuasive  force. 
The  number  stated  in  the  mortgage  purports  to  be  the  number 
of  the  car,  and  not  the  license  number.  It  is  conceded  that  the 
automobile  in  question  is  the  property  of  the  defendant  Graham, 
and  that  it  bears  the  engine  number  given  in  the  mortgage.  The 
mortgage  description  was  certainly  sufficient  to  impart  construc- 
tive notice. 

II.     But  it  is  also  urged  by  counsel  for  appellee  that  the 
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mortgagor  was  a  resident  of  Washington  County ;  that  the  auto- 
mobile was  kept  in  said  county ;  and  that,  therefore,  the  record 
of  the  mortgage  in  Iowa  County  did  not  give  constructive  notice 
to  plaintiff.  There  is  some  dispute  in  the  evidence  as  to  whether 
Graham  resided  in  Iowa  County  or  in  Wellman,  Washington 
County.  He  is  married,  but  does  not  reside  with  his  family. 
He  sold  the  business  formerly  conducted  by  him  in  Wellman, 
prior  to  the  date  of  the  chattel  mortgage.  The  evidence,  although 
conflicting,  fairly  shows,  we  think,  that  he  resided  and  kept  the 
property  in  Iowa  County ;  and  therefore  it  was  properly  recorded 
therein. 

III.    The  failure  of  the  mortgage  to  correctly  state  the  date 
of  the  note  is  not  necessarily  fatal.    The  error  was  evidently 
that  of  the  scrivener  who  prepared  the  instrument.     The  evi- 
dence, without  dispute,  shows  that  Graham  was 
"'  oAGBs:  de-  indebted  to  Boss  in  the  sum  of  $400,  for  which 

nuMieseribed         he  gave  him  a  note  on  July  31st,  at  the  same  time 
in4eb.«in«..        ^^^^  ^  j^^  ^^^  ^  ^^^^^^  mortgage  upon 

the  automobile,  to  secure  the  payment  thereof.  The  mortgage  in 
question  was,  no  doubt,  executed  in  pursuance  of  this  agreement. 
The  amount  of  the  note  is  correctly  given,  and  the  mortgage  is 
not  invalid  merely  because  the  date  of  the  note  evidencing  a 
valid  indebtedness  was  incorrectly  stated  therein. 

It  follows  that  the  court  should  have  decreed  the  lien  of  the 
chattel  mortgage  superior  and  paramount  to  that  of  plaintiff, 
and  the  judgment  of  the  court  below  is — Reversed. 

Evans,  C.  J.,  Arthur  and  Favillb,  JJ.,  concur. 


L.  H.  Jones,  Administrator,  Appellant,  v.  City  op  Sioux  City, 

Appellee. 

AFPBAIi  AND  EBBOB:  Beversal — Law  of  Case — ^Betrial  on  Same 
Becord.  A  ruling  on  appeal  that  the  record  revealed  a  jury  ques- 
tion la  absolutely  binding  on  the  trial  court  on  retrial  on  the  same 
record,  and  the  trial  court  must  take  notice  of  tuck  record. 

Appeal  from  Woodbury  Dietrict  Court, — George  Jepson,  Judge. 
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May  3,  1921. 
Rehearing  Denied  October  1,  1921. 

On  the  evening  of  May  18,  1916,  Jennie  V.  Jones,  with  her 
father,  L.  H.  Jones,  was  driving  an  antomobile  on  Fourth  Street 
in  Sioux  City,  Iowa,  when  a  collision  occurred  between  her  ear 
and  another,  belonging  to  the  city,  driven  by  one  Callander,  a 
city  employee.  Miss  Jones  was  instantly  killed ;  and  thereafter, 
plaintiff,  as  administrator  of  her  estate,  brought  this  action  at 
law,  to  recover  damages. 

The  demand  for  recovery  of  damages  was  based  on  charges 
of  negligence  on  the  part  of  the  city,  and  was  stated  in  several 
distinct  specifications,  as  follows :  First,  the  negligence  of  Cal- 
lander in  driving  the  car  at  a  reckless  and  dangerous  rate  of 
speed ;  second,  negligence  of  the  city  in  employing  and  retaining 
Callander  in  its  service,  knowing  that  he  was  a  careless  and 
reckless  driver;  third,  failure  of  the  city  to  properly  light  the 
street  at  the  place  of  the  collision ;  and  fourth,  negligence  in  per- 
mitting the  pavement  of  the  street  at  that  point  to  become  and  be 
in  a  rough  and  defective  condition. 

A  demurrer  to  the  petition  having  been  overruled,  defend- 
ant joined  issue  upon  each  of  the  several  charges.  A  jury  was 
impaneled  in  the  case,  and,  at  the  conclusion  of  the  testimony, 
the  court  sustained  the  defendant's  motion  for  a  directed  verdict 
in  its  favor,  and  dismissed  the  action  at  plaintiff's  costs.  'From 
this  ruling  and  judgment  the  plaintiff  appealed  to  this  court, 
where  said  judgment  was  reversed.  See  Jones  v.  City  of  Sioux 
City,  185  Iowa  1178.  As  will  be  there  seen,  the  reversing  opinion 
concludes  as  follows: 

'*  Appellant  contends  that,  even  though  the  act  in  question 
was  governmental,  the  concurrent  negligence  in  permitting  the 
defective  condition  of  the  street  should  have  been  submitted  to 
the  jury.  Under  the  evidence  heretofore  referred  to,  we  think  the 
court  should  have  submitted  to  the  jury  the  issue  as  to  the  defec- 
tive condition  of  the  street.  *  *  *  For  the  reasons  given,  the  judg- 
ment of  the  district  court  is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  harmony  with  the  opinion. ' ' 

Procedendo  having  issued,  the  cause  was  redocketed  in  the 
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district,  and  came  on  for  trial  anew.  At  the  close  of  the  evi- 
dence, the  defendant  again  moved  for  a  directed  verdict  in  its 

m 

favor,  and  the  motion  was  again  sustained.  From  this  ruling 
and  the  judgment  entered  on  the  directed  verdict,  the  plaintiff 
again  appeals. — Reversed, 

Evans  d;  Evans,  for  appellant. 

George  W.  Kephart  and  Kass  cfe  Kass,  for  appellee. 

Weaver,  J. — On  the  second  trial,  the  plaintiff  relied  upon 
the  same  evidence  offered  by  him  on  the  first  trial,  reading  it 
to  the  jury  from  the  record.  On  the  first  trial,  the  defendant 
had  offered  no  evidence;  but  on  the  second  trial,  several  wit- 
nesses testified  in  its  behalf  to  matters  tending  to  show  that  the 
city  car,  at  the  time  of  the  collision,  was  carrying  several  police- 
men, who  were  responding  to  a  ** police  call"  sent  in  from  an- 
other part  of  the  city.  The  city  on  neither  trial  offered  any 
evidence  in  denial  of  the  testimony  on  plaintiff's  part  tending 
to  show  a  defective  condition  of  the  street  pavement  at  the  point 
in  question,  but  seeks  to  avoid  its  effect  by  insisting  that,  even 
if  the  alleged  defects  existed,  there  is  no  evidence  that  they  in 
any  manner  contributed  to  the  collision. 

In  submitting  the  present  appeal,  the  plaintiff  relies  upon 
the  proposition  that  the  decision  of  this  court  on  the  first  appeal 
becomes  the  law  of  the  case  for  the  government  of  the  parties 
and  court  in  all  subsequent  stages  of  the  litigation, — a  rule  in 
support  of  which  it  is  needless  to  cite  authorities.  A  recognized 
exception  to  the  rule  occurs  when  the  facts  produced  on  a  second 
trial  differ  materially  from  those  appearing  on  the  first  trial. 
Plaintiff  insists  that  the  evidence  upon  the  second  trial  in  sup- 
port of  his  claim  is  precisely  the  same  as  was  produced  by  him 
on  the  former  appeal ;  and  that,  this  court  having  decided  that 
the  issue  upon  the  condition  of  the  street  should  have  been  sub- 
'  mitt«d  to  the  jury,  it  was  error  on  the  second  trial  to  refuse  to 
recognize  that  rule.  There  is  no  denial  that  plaintiff  did  repro- 
duce the  evidence  from  the  first  trial  by  reading  it  to  the  jury, 
but  it  is  sought  to  avoid  the  application  of  the  rule  by  suggest- 
ing that  the  trial  court  on  the  second  hearing  could  not  know 
what  the  record  or  abstracts  did  reveal  to  this  court  on  the 
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first  hearing,  and  that  it  was,  therefore,  at  liberty  to  reach  its 
own  conclusion,  unhampered  by  the  decision  of  the  appellate 
tribunal.  Following  that  line  of  reasoning,  the  court,  in  making 
its  ruling,  said : 

**  There  is  not  a  scintilla  of  evidence  that  the  condition  of 
the  street,  defective  though  it  might  have  been,  had  any  causal 
relation  whatever  to  the  collision.  •  •  •  The  court,  in  passing 
on  this  question,  niust  take  the  record  as  it  now  stands;  and, 
while  plaintiff  contends  that  the  record  is  the  same,  or  sub- 
stantially the  same,  as  it  was  in  the  former  trial,  the  court,  in 
passing  on  this  motion,  can  only  look  to  the  facts  in  this  case 
as  they  now  appear  of  the  record.  And  the  court  holds  that 
there  is  no  evidence  whatever  tending  to  show  that  the  defective 
condition  of  the  street  was  a  concurring  cause  of  the  collision, 
and  that  there  is  no  question  of  fact  as  to  this  issue  that  should 
be  submitted  to  the  jury;  as  a  verdict  finding  that  it  was  a 
concurring  cause  would  be  mere  speculation  and  conjecture  on 
part  of  the  jury." 

In  further  discussion  of  the  rule,  the  court  said: 

**I  must  present  the  case  upon  the  evidence  in  the  case, 
and  not  upon  what  the  Supreme  Court  says  it  was.  They  can 
make  the  law ;  they  cannot  make  facts.  The  statement  made  by 
Justice  Preston,  in  his  opinion,  is  different  from  the  facts  in  the 
case.  •  •  •  If  there  was  one  scintilla  of  testimony  to  show  there 
was  any  causal  relation  between  the  condition  of  the  street  and 
this  collision,  there  is  no  question  but  that  it  should  go  to  the 
jury.  They  determined  it  upon  a  statement  of  fact  which  does 
not  exist  in  the  record.  •  •  •  The  Supreme  Court  can  bind  me 
as  to  the  law,  but  they  cannot  bind  me  as  to  the  facts. ' ' 

Occasioned,  perhaps,  by  the  persistence  of  counsel  in  urg- 
ing the  binding  effect  of  the  holding  of  this  court  on  the  former 
appeal,  the  learned  trial  court  appears  to  have  spoken  with 
some  degree  of  irritation,  in  the  heat  of  which  it  overlooked  the 
settled  principle  that  whether  a  given  state  of  evidence  entitles 
a  party  to  go  to  the  jury  is  itself  a  question  of  law,  and  not  of 
fact ;  and  that,  when  the  appellate  tribunal  affirms  the  existence 
of  such  right,  the  ruling  (whether,  as  an  abstract  proposition, 
it  be  right  or  wrong)  may  not  properly  be  defied  in  the  further 
progress  of  the  case  on  retrial. 
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Now,  not  only  does  the  appellee  itself  show,  by  its  amended 
abstract,  that  plaintiff's  evidence  relating  to  the  condition  of 
the  pavement  was  in  the  record  on  the  first  appeal,  and  read  into 
the  record  on  the  second  trial,  but  an  examination  of  its  brief 
on  the  first  appeal  shows  that  it  raised  the  same  objection  as  to 
the  alleged  absence  of  testimony  showing  causal  connection  or 
relation  between  the  defective  pavement  and  the  collision.  With 
the  same  issue,  the  same  evidence,  and  the  same  contention  in  ar- 
gument before  this  court,  it  was  found  and  held  that  plaintiff  was 
entitled  to  submit  his  case  to  the  verdict  of  the  jury,  and  that  it 
was  error  to  direct  a  verdict  against  him. 

As  a  new  trial  must  be  ordered  on  account  of  the  error  here 
mentioned,  further  discussion  is  not  required.  The  eause  is 
remanded  to  the  trial  court  for  further  proceedings  in  harmony 
with  this  opinion. — Reversed. 

Evans,  C.  J.,  Pbeston  and  De  Q-rapp,  J  J.,  concur. 


A.  O.  Lloyd,  Appellee,  v.  W.  C.  Ramsay,  Secretary  of  State, 

et  al.,  Appellants. 

COBPOBATIOK8:    Attieleft— Rigbt  of  Secretary  of  State  to  Befuso  to 

1  File.  The  legislature  has  ample  power  to  authorize,  and  has  author- 
ized,  the  secretary  of  state,  in  the  first  instance,  and  the  executive 
council,  as  an  appellate  body,  in  passing  on  articles  of  incorporation 
and  the  filing  thereof,  to  determine,  not  only  whether  such  articles 
are  in  proper  form  and  propose  a  legal  business,  but  also  the  broad 
qaeation  whether  such  business,  under  its  proposed  articles,  is  honest, 
or  against  public  policy,  or  otherwise  objectionahle,  and  to  refuse  to 
file  articles  which  do  not  meet  such  test.  (Sec.  1610,  Code  Supp., 
1913.) 

CEBTIORABI:    Befnsal  of  Secretary  of  State  to  FUe  Articles.    Certio- 

2  rari  will  lie  to  test  the  legality  of  the  action  of  the  secretary  of 
state  in  refusing  to  file  articles  of  incori>oration. 

Appeal  from  Polk  District  Court. — James  C.  Hume,  Judge. 

June  22,  1921. 
Rehearing  Denied  October  1,  1921. 
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AppeaI/  from  a  decree  in  a  suit  in  certiorari,  to  review  the 
action  of  the  secretary  of  state  and  the  executive  council  of  the 
state  of  Iowa  in  refusing  to  file  certain  articles  of  incorporation. 
— Reversed, 

Ben  J.  Gibson,  Attorney  General,  and  W.  R.  C.  Kendrick, 
Assistant  Attorney  General,  for  appellants. 

Miller,  Kelly,  Shuttleworth  &  Seeburger,  for  appellee. 

Faville,  J. — The  appellant  W.  C.  Ramsay  is  secretary  of 
state;  the  appellant  Nathan  E.  Kendall  is  governor;  W.  J. 
Burbank  is  state  treasurer ;  and  Glenn  C.  Haynes  is  state  auditor ; 
1.  C6rporati<)M8  :  and  said  four  officials  constitute  the  executive 
Sf  secretary  of  couucil  of  thc  statc  of  lowa.  On  or  about  the 
to*  file.  ^*^"*  19th  day  of  January,  1921,  the  appellee  caused 
to  be  filed  in  the  office  of  the  county  recorder  of  Polk  County, 
Iowa,  for  record,  certain  articles  of  incorporation,  executed  by 
himself,  as  sole  incorporator,  and  seeking  to  incorporate  under 
the  name  and  style  of  the  *  *  Federal  Oil  Company.  * '  After  said 
articles  of  incorporation  had  been  filed  and  recorded  in  the  office 
of  the  county  recorder  of  Polk  County,  Iowa,  they  were  presented 
b}'  the  appellee  to  the  secretary  of  state,  for  the  purpose  of  hav- 
ing the  same  approved  and  filed,  and  a  certificate  issued  by  the 
said  secretary  of  state.  On  or  about  January  19,  1921,  the 
secretary  of  state  notified  the  appellee  of  his  disapproval  of 
said  articles  of  incorporation,  and  informed  the  appellee  how 
the  articles  could  be  amended  so  that  the  same  would  meet  with 
his  approval.  Shortly  thereafter,  the  appellee  commenced  an 
action  against  the  said  secretary  of  state,  praying  for  a  writ  of 
mandamus,  to  compel  the  secretary  to  file  said  articles.  A  de- 
murrer to  the  appellee's  petition  in  mandamus  was  sustained 
by  the  court,  and  thereafter  the  secretary  of  state  submitted  said 
articles  of  incorporation  to  the  executive  council  of  the  state,  as 
provided  by  Section  1610  of  the  Code  and  amendments  thereto. 
In  so  submitting  the  same  to  the  executive  council,  the  secretary' 
of  state  advised  said  executive  council  that: 

**  Inasmuch  as  the  two  classes  of  stock  were  so  dispropor- 
tionate, it  occurred  to  me  that  the  preferred  stock  was  preferred 
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in  name  only;  and  for  this  reason,  on  the  ground  of  public 
policy,  I  refused  to  file  said  articles." 

Thereafter,  a  hearing  was  had  before  said  executive  council, 
and  the  records  of  said  executive  council  in  respect  to  said 
matter  recite: 

"After  giving  due  consideration  to  the  evidence  submitted 
and  arguments  of  counsel,  Auditor  Haynes  moved  that  the 
council  not  approve  the  articles  of  incorporation  of  the  Federal 
Oil  Company  as  the  said  articles  were  contrary  to  good  business 
practice,  - ' — which  motion  was  duly  carried.  » 

Thereafter,  the  appellee  amended  his  petition  in  said  original 
action,  and  made  the  members  of  the  executive  council  parties  de- 
fendant, and  prayed  that  a  writ  of  certiorari  be  issued  from  the 
district  court  of  Polk  County,  Iowa,  commanding  said  defendants 
to  certify  to  said  court  all  of  the  records  and  proceedings  in 
reference  to  said  articles  of  incorporation,  and  asking  that  the 
order  of  said  executive  council  be  canceled,  and  that  an  order 
be  issued,  requirmg  the  executive  council  to  accept  said  articles 
of  incorporation,  and  requiring  the  secretary  of  state,  in  his 
o£Scial  capacity,  to  accept  said  articles  and  to  issue  a  certificate 
of  incorporation.  Answer  was  filed  to  this  petition,  as  so 
amended,  and,  upon  the  trial,  a  decree  was  entered,  canceling 
and  setting  aside  the  action  of  the  secretary  of  state  in  refusing 
to  accept  and  file  said  articles  of  incorporation,  and  also  the 
action  of  the  executive  council  in  respect  to  said  matter,  and 
directing  the  executive  council  to  adopt  a  resolution  rescinding 
their  former  action,  and  to  pass  a  suitable  resolution  directing 
the  said  secretary  of  state  to  receive  said  articles  of  incorpdra-  ^ 
tion  and  file  the  same  and  issue  a  certificate  of  incorporation. V 
This  appeal  is  prosecuted  from  the  said  decree. 

I.  The  ultimate  question  for  our  consideration  upon  this 
appeal  is  whether  or  not  the  secretary  of  state  and  the  executive 
council  of  Iowa  are  clothed,  by  legislative  enactment,  with  any 
power  or  authority  to  pass  upon  the  propriety  or  advisability  of 
granting  a  permit  to  a  corporaticm  to  incorporate  under  the 
laws  of  the  state  of  Iowa ;  or  are  their  functions  in  this  respect 
only  ministerial? 

The  matter  of  the  creation  of  bodies  corporate  is  one  of 
ancient  origin.    In  England,  the  king's  consent,  either  express 


106  LiiOYD  V.  Ramsay.  [192  Iowa 

or  implied,  has  long  been  regarded  as  necessary  to  the  creation 
of  a  corporation.  1  Blackstone's  Commentaries  472.  In  the 
United  States,  corporations  can  be  created  and  corporate  powers 
granted  only  by  or  under  authority  of  an  act  of  the  legislature. 
Our  Constitution,  Article  8,  Section  1,  provides: 

'*No  corporation  shall  be  created  by  special  laws;  but  the 
general  assembly  shall  provide  by  general  laws,  for  the  organi- 
zation of  all  corporations  hereafter  to  be  created,  except  as 
hereinafter  provided." 

Our  original  statutes  on  the  matter  of  the  formation  of 
corporations  were  comparatively  simple,  and  had  no  provisions 
regarding  the  submission  of  the  articles  to  the  secretary  of  state 
or  executive  council,  and  no  provision  for  the  granting  of  any 
permit  or  certificate.  Code  of  1851,  Chapter  43.  The  statutes 
in  regard  to  the  manner  of  incorporation  have  been  frequently 
amended.  The  present  statute  governing  the  matter  under  con- 
sideration is  Section  1610  of  the  Code  Supplement,  1913.  Said 
statute  provides  that,  before  commencing  any  business  except 
their  own  organization,  articles  of  incorporation  must  be 
adopted,  which  must  be  filed,  acknowledged,  and  recorded  in  the 
office  of  the  recorder  of  deeds  of  the  county  where  the  princi- 
pal place  of  business  is  to  be.  The  recorder  shall  indorse  on 
said  articles  the  time  when  the  same  were  filed  and  the  book  and 
page  where  the  record  will  be  found.  The  parts  of  the  statute 
material  to  this  appeal  are  as  follows: 

''Said  articles  thus  indorsed  shall  then  be  forwarded  to 
the  secretary  of  state,  and  be  by  him  recorded  in  a  book  kept 
for  that  purpose.  •  •  •  When  articles  of  incorporation  are  pre- 
sented to  the  secretary  of  state  for  the  purpose  of  being  filed,  if 
he  is  satisfied  that  they  are  in  proper  form  to  meet  the  require- 
ments of  law,  that  their  object  is  a  lawful  one  and  not  against 
public  policy,  that  their  plan  for  doing  business,  if  any  be  pro- 
vided for,  is  honest  and  lawful,  he  shall  file  them;  but  if  he  is 
of  the  opinion  that  they  are  not  in  proper  form  to  meet  the 
requirements  of  the  law,  or  that  their  object  is  an  unlawful  one, 
or  against  public  policy,  or  that  their  plan  for  doing  business 
is  dishonest  or  unlawful,  he  shall  refuse  to  file  them.  Should 
a  question  of  doubt  arise  as  to  the  legality  of  the  articles,  he 
shall  submit  them  to  the  attorney-general,  whose  duty  it  shall 
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be  to  forthwith  examine  and  return  them  with  an  opinion  in 
writing  touching  the  point  or  points  concerning  which  inquiry 
has  been  made  of  him.  If  such  opinion  is  in  favor  of  the  legality 
of  the  articles,  and  no  other  objections  are  apparent,  they  shall 
then,  upon  payment  of  the  proper  fee,  be  filed  and  otherwise 
dealt  with  as  the  law  provides.  If,  however,  such  opinion  be 
against  their  legality  they  shall  not  be  filed.  Upon  the  re- 
jection of  any  articles  of  incorporation  by  the  secretary 
of  state,  except  for  the  reason  that  they  have  been  held  by  the 
attorney-general  to  be  illegal,  they  shall,  if  the  person  or  per- 
sons presenting  them  so  request,  be  submitted  to  the  executive 
council,  which  shall,  as  soon  as  practicable,  consider  the  said 
articles  and  if  the  council  determines  that  the  articles  are  in 
proper  form,  of  honest  purpose,  not  against  public  policy,  nor 
otherwise  objectionable,  it  shall  so  advise  the  secretary  of  state 
in  writing,  whereupon  he  shall,  upon  the  payment  of  the  proper 
fees,  file  the  same  and  proceed  otherwise  as  the  law  directs ;  but 
if  the  council  sustains  the  previous  action  of  the  secretary  of  state 
in  rejecting  said  articles,  such  decision  by  the  council  shall  be 
reported  to  the  secretary  of  state  in  writing,  and  he  shall  then 
return  said  articles  to  the  person  or  persons  presenting  them 
with  such  explanation  as  shall  be  proper  in  the  case." 

Under  the  foregoing  statute,  it  is  to  be  noticed  that  the  ar- 
ticles of  incorporation  are  first  to  be  presented  to  the  secretary 
of  state,  for  the  purpose  of  being  filed.  The  statute  requires  that 
the  said  secretary  of  state  shall  be  ''satisfied"  of  certain  things 
before  filing  the  same.  The  things  of  which  the  secretary  is 
required  to  be  ''satisfied"  are  as  follows: 

1.  That  the  articles  are  in  proper  form  to  meet  the  require- 
ments of  law. 

2.  That  their  object  is  a  lawful  one. 

3.  That  their  object  is  not  against  public  policy. 

4.  That  the  plan  for  doing  business  is  honest  and  lawful. 
The  statute  provides  that,  if  the  secretary  of  state  "is  of  the 

opinion"  that  the  articles  fail  in  any  one  of  the  four  particulars 
enumerated,  "he  shall  refuse  to  file"  the  same.  It  will  also  be 
observed  that  provision  is  made  for  securing  the  opinion  of  the 
attorney  general  in  regard  to  the  legality  of  the  articles;  and 
the  statute  also  provides  that,  if  the  opinion  of  the  attorney 
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general  is  in  favor  of  the  legality  of  the  articles,  **and  no  other 
objections  are  apparent,*'  they  shall  then  be  filed. 

The  statute  also  further  provides  that,  if  the  secretary  of 
state  shall  reject  the  same  for  any  reason  except  that  they  have 
been  held  by  the  attorney  general  to  be  illegal,  then  the  articles 
may  be  submitted  to  the  executive  council.  The  law  provides 
that  the  executive  council  shall  ** consider  the  said  articles," 
and  also  ** determine"  four  things  in  respect  to  said  articles,  be- 
fore the  same  can  be  filed.    As  stated  in  the  statute,  these  are : 

1.  That  the  articles  are  in  proper  form. 

2.  That  they  are  of  honest  purpose. 

3.  That  they  are  ndt  against  public  policy. 

4.  That  they  are  not  otherwise  objectionable. 

If  the  executive  council  agree  on  these  four  things,  the 
secretary  of  state  shall  be  so  advised. 

No  question  is  raised  in  this  case  in  regard  to  the  articles' 
being  in  proper  form,  nor  is  it  contended  that  the  business  is  an 
unlawful  one.  The  secretary  of  state  informed  the  appellee  that 
the  specific  objection  made  to  the  articles  was  in  regard  to 
Article  4,  and  said  objection  was  stated  by  the  secretary  of 
state  as  follows: 

**As  to  the  articles  of  incorporation  of  the  Federal  Oil 
Company  which  you  recently  submitted  to  this  department,  can 
say  I  find  that  Article  4  provides,  in  part,  that  the  authorized 
capital  stock  be  $200,000,  of  which  amount  $195,000  shall  be 
designated  as  preferred  stock  and  $5,000  as  common  stock,  each 
share  of  the  par  value  of  $10.  The  preferred  stock  is  to  receive 
a  7  per  cent  cumulative  dividend,  and  after  the  payment  of 
7  per  cent  on  the  preferred  stock,  the  common  is  to  be  paid  a 
$7.00  yearly  cumulative  dividend  on  each  $10  share.  Further 
dividends  to  be  paid  on  the  same  basis. 

'*As  previously  stated,  this  department  feels  that  these  two 
classes  of  stock  are  entirely  too  disproportionate,  and  does  not, 
therefore,  feel  disposed  to  approve  of  the  articles  in  such  form. 
It  occurs  to  me  that  the  average  investor  regards  preferred 
stock  as  a  first  lien  on  the  assets  of  the  corporation,  subject  only 
to  the  claims  of  creditors,  and  naturally  supposed  the  cause  of 
such  prior  rights  that  it  is  nonspeculative  and  a  safe  investment. 
The  only  security  which  the  preferred  stock  has  in  this  instance 
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seems  to  be  the  amount  which  they  themselves  invest,  together 
with  whatever  may  be  paid  to  the  corporation  for  common  stock. 
Should  the  corporation  sell  its  stock  through  fiscal  agents,  it 
would  be  required  to  pay  a  considerable  part  of  the  sale  price  for 
commissions.  The  capital  and  such  securities  as  there  might 
otherwise  be,  would  be  impaired  from  the  very  beginning. 

''After  talking  this  matter  over  with  Mr.  Bamsay,  it  has 
been  decided  not  to  file  the  articles  until  changed  as  to  the  pro- 
portion of  common  and  preferred  stock.  The  ratio,  in  value, 
should  not  exceed  one  of  common  to  ten  of  preferred,  and  must 
be  issued  in  the  same  proportion." 

In  rex)orting  the  matter  to  the  executive  council,  the  secre- 
tary of  state  stated: 

"Inasmuch  as  the  two  classes  were  so  disproportionate,  it 
occurred  to  me  that  the  preferred  stock  was  preferred  in  name 
only;  and  for  this  reason,  on  the  ground  of  public  policy,  I  re- 
fused to  file  said  articles." 

The  record  of  the  executive  council  was  that  the  council  did 
not  approve  the  articles  of  incorporation  of  the  Federal  Oil 
Company,  "as  the  said  articles  were  contrary  to  good  business 
practice." 

The  ultimate  and  final  question  for  our  decision  is  this: 
Under  our  statute,  where  the  articles  of  incorporation  are  in 
proper  form,  and  where  the  object  is  a  lawful  one,  can  the 
secretary  of  state  or  the  executive  council  refuse  to  file  the  ar- 
ticles and  issue  the  proper  certificate?  On  the  one  band,  it  is 
contended  that  the  secretary  of  state  and  the  executive  council 
are  purely  ministerial  oflScers,  whose  sole  duty  is  to  inspect  the 
articles  and  ascertain  from  the  articles  themselves  whether  they 
are  in  proper  form,  and  whether  the  object  is  a  lawful  one; 
and  that,  if  it  appears  from  the  articles  themselves  that  they 
meet  these  requirements,  said  officials  have  no  discretion  in  the 
matter,  and  must  file  the  same  and  issue  a  certificate  therefor. 
On  the  other  hand,  it  is  the  contention  of  the  appellants  that  the 
statute  has  created  a  tribunal  which  has  been  clothed  by  the 
legislature  with  broad  and  comprehensive  powers,  which  far 
exceed  the  mere  examination  of  the  articles  and  the  determina- 
tion as  to  their  being  in  proper  form,  or  whether  the  business  to 
be  conducted  is  lawful.    It  is  contended  that,  under  this  statute, 
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the  legislature  has  seen  fit  to  clothe  the  secretary  of  state,  in  the 
first  instance,  with  the  duty  of  ascertaining,  in  addition  to  other 
matters,  that  the  object  of  the  corporation  is  not  against  public 
policy;  and  that,  on  appeal  from  his  decision  to  that  of  the 
executive  council,  the  latter  tribunal  is  clothed  with  the  power 
to  '* determine,"  not  only  whether  the  articles  are  in  proper  form, 
of  honest  purpose  and  not  against  public  policy,  but  also  whether 
they  are,  in  the  opinion  of  said  executive  council,  "otherwise 
objectionable." 

The  decisions  of  other  courts  can  be  of  but  little  value  to 
us  in  the  determination  of  the  question  before  us,  for  the  reason 
that  the  statutes  of  the  various  states  differ  very  radically  in 
respect  to  the  subject  of  incorporation.  In  some  of  the  states, 
the  procedure  is  wholly  through  the  courts,  and  application  is 
made  to  the  courts  for  the  issuance  of  a  charter.  In  other  states, 
the  governor  or  the  secretary  of  state  is  designated  as  the  officer 
to  examine  and  approve  the  articles  of  incorporation.  There  is 
an  utter  want  of  uniformity  throughout  the  several  states  in  the 
matter  of  the  methods  of  incorporation.  There  are  many  deci- 
sions holding  that  the  act  of  the  secretary  of  state  or  other  desig- 
nated officer  is  a  purely  ministerial  act,  and  that  he  has  no  dis- 
cretion in  the  matter,  and  that  a  writ  of  mandamus  can  issue,  to 
compel  him  to  file  articles  of  incorporation.  It  is  obvious  that 
every  such  case  necessarily  involves  a  construction  of  the  par- 
ticular statute  of  the  state  in  which  the  case  arises. 

McChesney  v.  Batman,  121  Ky.  303  (89  S.  W.  198),  decided 
by  the  court  of  appeals  of  Kentucky,  illustrates  this  line  of  de- 
cisions.   Therein  it  is  said : 

*'It  is  the  duty  of  the  secretary  of  state  only  to  record  in  his 
office  such  articles  of  incorporation  as  the  statute  provides  for. 
If  articles  of  incorporation  are  tendered  to  him  for  a  corporation 
not  included  in  the  statute,  he  should  not  accept  or  record  them, 
or  if  the  articles  are  not  duly  acknowledged,  or  if  they  fail  in 
any  substantial  particular  to  comply  with  the  statute,  he  may 
refuse  to  record  them.  But,  where  the  articles  of  incorporation 
substantially  comply  with  the  statute,  he  has  no  discretion,  and 
may  be  compelled  by  mandamus  to  file  and  record  them." 

To  like  effect,  in  construing  the  statutes  of  different  states, 
see  State  v.  Cook,  174  Mo.  100  (73  S.  W.  489) ;  State  v.  Taylor, 
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55  Ohio  St.  61  (44  N.  E.  513) ;  People  v.  Payn,  161  N.  Y.  229 
(55  N.  E.  849) ;  California  Tel,  &  L.  Co.  v,  Jordan,  19  Cal.  App. 
536  (126  Pac.  598) ;  Bankers  Dep.  (?.  cfe  8.  Co.  v.  Barnes,  81 
Kan.  422  (105  Pac.  697) ;  State  v,  Rotivitt,  17  Mont.  537  (43 
Pac.  922). 

On  the  other  hand,  in  some  of  the  states  there  are  statutes 
which  apparently  confer  upon  the  secretary  of  state,  or  other 
officer  or  tribunal,  discretionary  powers  in  regard  to  the  ac- 
ceptance and  approval  of  articles  of  incorporation.  The  statutes 
of  Texas  (Art.  1126,  Complete  Tex.  St.,  1920,)  provide  that  the 
stockholders  of  corporations  of  a  certain  class  ^' shall  furnish 
satisfactory  evidence  to  the  secretary  of  state  that  the  full 
amount  of  the  authorized  capital  stock  has  in  good  faith  been 
subscribed,"  etc.  The  statute  (Art.  1128,  Complete  Tex.  St., 
1920,)  also  provides: 

* '  If  the  secretary  of  state  is  not  satisfied,  he  may,  at  the  ex- 
pense of  the  incorporators,  require  other  and  more  satisfactory 
evidence  before  he  shall  be  required  to  receive,  file  and  record 
said  charter." 

In  Beach  v.  McKay,  108  Tex.  224  (191  S.  W.  557),  the  Su- 
preme Court  of  Texas,  in  construing  these  statutes,  says : 

"It  is  clear  that  Article  1128,  above,  lodges  a  discretion  in 
the  secretary  of  state  to  refuse  to  file  and  record  a  charter  applied 
for,  when  the  stockholders  of  the  proposed  company  have  failed 
to  furnish  satisfactory  evidence  to  him  that  the  full  amount  of 
the  authorized  capital  stock  has  been  in  good  faith  subscribed, 
and  50  per  cent  thereof  paid  in  cash,  or  its  equivalent.  We  are 
properly  denied  the  power  to  require  by  mandamus  the  secretary 
of  state  to  issue  a  charter  in  a  case  where  he  has  not  received 
evidence  satisfactory  to  him  that  the  full  amount  of  the  author- 
ized capital  stock  has  in  good  faith  been  subscribed,  and  50  per 
cent  thereof  paid  in  cash  or  in  its  equivalent,  as  provided  in 
Article  1126.'' 

See,  also,  Smith  v.  Wortham,  106  Tex.  106  (157  S.  W.  740) ; 
People  V.  Rose,  188  111.  268  (59  N.  B.  432) ;  State  v.  Nichols,  40 
Wash.  437  (82  Pac.  741). 

It  must  be  conceded  that  it  is  the  general  rule  that  the 
secretary  of  state,  or  other  oflBcer  designated  by  statute  to  pass 
upon  the  articles  of  incorporation,  is  only  a  ministerial  oJ£cer. 
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It  is  generally  held  that  he  has  no  discretion  in  the  matter,  and 
that  he  can  be  compelled  by  writ  of  mandamus  to  file  articles  of 
incorporation  which  are  in  proper  form.  See  cases  supra;  also, 
1  Fletcher's  Cyclopedia  of  Corporations,  Section  212;  14  Corpus 
Juris,  Section  148;  Thompson  on  Corporations,  (2d  Ed.),  Sec- 
tion 220,  and  many  eases  cited  therein. 

As  before  stated,  these  pronouncements  must  all  be  con- 
sidered in  view  of  the  statutes  of  the  particular  states.  The  leg- 
islature had  the  undoubted  right  to  enact  any  statute  regulating 
the  manner  of  incorporation,  not  in  contravention  of  the  pro- 
visions of  the  Constitution.  Under  this  power,  the  legislature 
has  seen  fit  to  enact  special  statutes  governing  the  incorporation 
of  life  insurance  companies  (Code,  Title  IX,  Chapter  6) ;  insur- 
ance companies  other  than  life  (Code,  Title  IX,  Chapter  4); 
savings  banks  (Title  IX,  Chapter  10) ;  and  state  banks  (Title  IX, 
Chapter  11). 

No  one  can  dispute  the  proposition  that,  under  the  Constitu- 
tion of  the  state,  the  legislature  has  the  undoubted  power  to  pre- 
scribe the  terms  and  conditions  under  which  a  corporation  shall 
come  into  being  and  operate  within  this  state.  It  has  passed 
statutes  respecting  the  manner  of  organization  of  certain  specified 
corporations.  It  has  likewise  adopted  a  general  incorporation 
statute.  Under  such  statute,  the  legislature  has  designated  and 
prescribed  the  essential  steps  which  must  be  taken,  in  order  that 
a  corporation  may  come  into  being  and  be  clothed  with  the  pow- 
ers and  privileges  of  a  body  corporate.  The  legislature  had  the 
power  to,  and  it  did,  require  that  the  articles  of  incorporation 
must  contain  certain  specified  and  essential  requisites.  Like- 
wise, the  legislature  had  the  undoubted  authority  to  require  the 
giving  of  a  notice  of  incorporation  in  a  certain  manner,  for  a 
certain  length  of  time,  and  containing  specified  particulars.  The 
legislature  also  had  the  power  to  require  that  the  articles  of  in- 
corporation shall  be  filed  with  and  recorded  by  certain  designated 
officers.  The  legislature  also  had  the  power  to  provide  that  an 
officer  of  the  state  should  tiscertain  whether  or  not  the  articles 
complied  with  certain  of  the  requirements  designated  by  statute. 

It  also  must  be  equally  true  that  the  legislature  has  the 
power  to  provide  that  a  court,  a  designated  officer,  or  a  special 
.tribunal  shall  pass  upon  the  sufficiency  of  the  articles  of  incor- 
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poration,  and  also  upon  their  legality,  and  whether  the  same  are 
against  public  policy,  or  are  inimical  to  the  welfare  of  the  people 
of  the  state. 

With  this  plenary  power  vested  in  the  general  assembly,  it 
cannot,  we  take  it,  be  successfully  maintained  that  the  legislature 
could  not  lawfully  create  a  tribunal  clothed  with  power  to  legally 
ascertain  and  deterinine  whether  it  is  either  ^^  against  public 
policy*'  or  *' otherwise  objectionable'*  that  the  state  should 
permit  any  certain  corporation  to  be  organized  under  the  laws 
of  this  commonwealth,  and  receive  the  sanction  and  permission 
of  the  sovereign  power  to  exist  and  to  operate. 

Our  inquiry  then  is,  To  what  extent  has  the  legislature  pro- 
ceeded under  this  authority  ?    It  has  made  definite  and  specific 
laws  for  the  initial  steps  in  the  organization  of  a  corporation 
under  our  general  incorporation  laws.    It  has  provided  the  es- 
sential things  that  the  articles  must  contain.     It  J[ias  specified 
how  they  shall  be  executed  and  recorded.    It  has  designated  the 
kind  of  notice  that  shall  be  given.    It  has  stated  where  the  ar- 
ticles of  incorporation  must  be  filed  and  recorded.    But  it  has 
done  far  more  than  this.    It  has  named  and  designated  an  ofiicer 
of  the  state  as  one  to  whom  such  articles  of  incorporation  must 
be  submitted,  and  has  clothed  said  officer  with  the  power,  author- 
ity, and  bounden  duty  of  determining  certain  things  respecting 
said  articles.    He  is  not  only  to  pass  upon  their  compliance  with 
the  specified  requirements  respecting  legal  formalities,  but,  as 
we  construe  the  statute,  he  is  vested  with  additional  powers, 
which  the  legislature  had  the  right  to  confer.     These  powers 
are  something  more  than  ministerial  in  character.     It  is  more 
than  ^'a  purely  ministerial  act"  for  this  ofSoer  to  ascertain  and 
determine  whether  the  object  of  the  corporation  is  *'not  against 
public  policy."    It  is  something  more  than  '^a  purely  ministerial 
act ' '  for  this  officer  to  *  *  satisfy ' '  himself  that  the  *  *  plan  for  doing 
business  is  honest  and  lawful. ' '    We  know  of  no  good  reason  why 
these  matters  may  not  be  ascertained  by  other  means  and  from 
other  sources  than  a  mere  examination  of  the  articles  of  incor- 
poration.   The  statute  clothes  the  secretary  of  state,  by  express 
and  definite  terms,  with  the  authority  and  the  duty  to  ascertain 
and  '"determine"  these  matters,  as  well  as  whether  the  articles 
are  * '  in  proper  form  to  meet  the  requirements  of  the  law. ' ' 

Vol.  192  Ia.— 8 
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In  this  connection,  it  is  also  to  be  noticed  that  the  statute  ex- 
pressly provides  that,  should  a  question  of  -doubt  arise  as  to  the 
legality  of  the  articles,  the  secretary  of  state  shall  submit  them 
to  the  attorney  general,  whose  duty  it  shall  be  to  forthwith 
examine  and  return  them,  with  an  opinion  in  writing  touch- 
ing the  point  or  points  concerning  which  an  inquiry  has  been 
made  of  him.  If  such  opinion  is  in  favor  of  the  legality  of  the 
articles,  and  no  other  objectums  are  apparent,  they  shall  then, 
upon  payment  of  the  proper  fee,  be  filed  and  otherwise  dealt  with 
as  the  law  provides.  The  statute  also  provides  that,  if  the  articles 
are  rejected  for  any  other  reason  than  that  they  have  been  held 
by  the  attorney  general  to  be  illegal,  then  they  may  be  submitted 
to  the  executive  council.  It  is  very  apparent  from  this  provision 
of  the  statute  that  the  legislature  intended  to  provide  that  ques- 
tions as  to  the  legality  of  the  articles  should  be  submitted  to  the 
attorney  general  of  the  state  for  his  decision.  But  it  is  to  be 
noted  that  the  statute  expressly  provides  that,  even  if  the 
attorney  general  decides  that  the  articles  are  legal,  it  still  re- 
mains with  the  secretary  of  state  to  determine  whether  '*  other 
objections  are  apparent."  The  legislature  has,  therefore,  pro- 
vided for  much  more  than  the  performance  of  ministerial  duties 
in  respect  to  articles  of  incorporation.  It  has  provided  that  the 
attorney  general  shall  pass  upon  the  legality  of  all  articles  of 
incorporation  that  are  submitted  to  him;  but  ** other  objections" 
to  the  articles  are  left  for  the  determination  of  the  secretary  of 
state,  in  the  first  instance. 

That  the  legislature  intended  to  make  the  functions  of  the 
secretary  of  state  something  more  than  ** purely  ministerial"  is 
also  evidenced  by  the  fact  that  it  expressly  provided  for  an  ap- 
peal from  the  action  of  the  secretary  of  state  to  a  designated 
tribunal,  which  the  legislature  clothed  with  specific  power  to 
determine  the  matters  involved.    This  tribunal  is  the  executive 

« 

council  of  the  state,  and  its  duties  are  set  forth  in  the  statute. 
Can  it  be  successfully  claimed  that,  under  this  designation  of 
powers  and  duties,  the  executive  council  are  only  '*  ministerial 
ofiScers,"  engaged  in  a  ** purely  ministerial  act?" 

The  statute  provides  that,  if  the  executive  council  sustains 
the  previous  action  of  the  secretary  of  state,  it  shall  so  report  in 
writing.     This  statute,  by  its  very  terms,  makes  the  executive 
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oouncil  an  appellate  tribunal,  to  review  the  action  of  the  secre- 
tary of  state.  If  the  secretary  of  state  is  merely  a  ministerial 
officer,  clothed  with  no  discretion  whatever  in  the  matter,  why 
provide  a  tribunal  to  pass  upon  and  determine  the  questions 
involved  de  novoi  We  think  that,  by  the  enactment  of  this 
statute,  Section  1610,  Code  Supplement,  1913,  the  legislature  of 
this  state  intended  to  clothe  the  secretary  of  state  with  other 
powers  than  those  of  a  purely  ministerial  character.  We  think 
that  the  legislature  intended  to  and  did  clothe  him  with  powers 
to  ascertain  and  determine  the  very  matters  and  things  desig- 
nated by  the  statute,  to  wit:  (1)  Whether  the  articles  of  in- 
corporation presented  to  him  are  in  proper  form  to  meet  the  re- 
quirements of  the  law;  (2)  that  their  object  is  lawful;  (3)  that 
their  object  is  not  against  public  policy ;  and  (4)  that  the  plan 
of  doing  business  provided  for  is  honest  and  lawful.  In  so  doing, 
his  powers  are  other  and  broader  than  those  generally  recognized 
as  ''purely  ministerial.''  From  his  decision,  an  appeal  lies  to  a 
tribunal  designated  by  the  legislature,  and  its  powers  are  like- 
wise more  than  ministerial. 

We  cannot  be  unmindful  of  the  history  of  the  times  in  which 
we  live,  nor  can  we  shut  our  eyes  to  the  declared  poUcy  of  the 
state,  not  only  by  this  but  by  other  statutes,  to  bring  corporations 
organized  under  the  laws  of  the  state  of  Iowa  under  the  direct 
investigation  of  a  competent  tribunal,  so  that  corporations  whose 
methods  of  business  may  be  against  public  policy  or  ''otherwise 
objectionable"  shall  not  be  permitted  to  organize  and  do  business 
m  this  state.  The  policy  of  the  state  in  regard  to  incorporation 
and  the  sale  of  corporate  stock  is  evidenced  not  only  in  the 
statute  in  question,  but  also  in  other  statutes.  Code  Section 
1619  provides : 

"The  articles  of  incorporation,  by-laws,  rules  and  regula- 
tions of  corporations  hereafter  organized  under  the  provisions  of 
this  title,  or  whose  organization  may  be  adopted  or  amended 
hereunder,  shall  at  all  times  be  subject  to  legislative  control, 
and  may  be  at  any  time  altered,  abridged  or  set  aside  by  law, 
and  every  franchise  obtained,  used  or  enjoyed  by  such  corpora- 
tion may  be  regulated,  withheld,  or  be  subject  to  conditions  im- 
posed upon  the  enjoyment  thereof,  whenever  the  general  as- 
sembly shall  deem  necessary  for  the  public  good. ' ' 
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Chapter  13-A,  Title  IX,  Code  Supplement,  1913,  deals  with 
the  subject-matter  of  the  issuance  of  stock  on  the  partial-payment 
or  installment  plan.    Section  1920-m  provides : 

**If  the  executive  council  is  satisfied  that  the  business  is 
not  in  violation  of  law  or  of  public  policy,  and  is  safe,  reliable 
and  entitled  to  public  confidence,  and  if  it  shall  approve  the 
form  of  certificate  of  stock  or  contract,  it  shall  direct  the  auditor 
of  ^te  to  issue  to  such  association  a  certificate  of  authority 
authorizing  it  to  transact  business  within  this  state  until  the 
first  day  of  March  next  succeeding  the  date  of  such  authoriza- 
tion/' 

Chapter  13-B,  Title  IX,  of  the  Supplemental  Supplement  to 
the  Code,  1915,  is  also  evidence  of  the  policy  of  the  state  in  the 
regulation  of  corporations  and  the  matter  of  the  sale  of  their 
stock.  We  think  that  the  legislature  of  this  state  has  evidenced 
a  definite  policy  in  regard  to  the  organization  of  corporations 
and  the  sale  of  corporate  stock.  As  a  part  of  that  policy,  it  has 
provided  that  the  state,  by  its  proper  oflBcers,  shall  investigate 
the  **plan  of  doing  business,"  and  shall  ascertain,  not  only 
whether  any  corporation  is  unlawful,  but  whether  it  is  **  against 
public  policy"  or  ** otherwise  objectionable,"  before  it  shall  be 
clothed  with  authority  from  the  state  to  transact  business.  The 
legislature  had  the  right  to  confer  these  x>owers,  duties,  and 
authority  upon  these  officials,  and  it  has  seen  fit  so  to  do. 

While  it  may  be  that  this  legislation  confers  broader  and 
more  comprehensive  powers  than  are  usually  conferred  on  similar 
officers,  respecting  the  approval  of  articles  of  incorporation,  we 
do  not  find  it  to  be  inconsistent  with  the  policy  of  the  state  in 
this  regard,  nor  in  contravention  of  our  Constitution.  We  are 
of  the  opinion  that  the  powers,  duties,  and  authority  conferred 
upon  the  secretary  of  state  and  the  executive  council  by  the 
statute  in  question  involve  the  exercise  by  said  officials  of  dis- 
cretion and  judgment,  and  are  more  than  ministerial;  and  we 
so  hold. 

II.     It  is  contended  by  appellants  that  the  action  of  the 

executive  council  is  final,  and  cannot  be  reviewed  by  the  courts. 

2.  Certiorari:         ^^  provision  is  made  in  the  statute  for  any  ap- 

r®rv**of**8t»te'*    P®^^  from  the  action  of  the  executive  council. 

to  'file  articles.    Under  the  provisions  of  our  statute,  however, 
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a  writ  of  certiorari  can  issue,  to  review  the  action  of  the 
executive  council,  within  the  limits  of  the  functions  of  such  a 
writ.    Our  statute,  Code  Section  4154,  provides : 

"The  writ  of  certiorari  may  be  granted  when  authorized  by 
law,  and  in  all  eases  where  an  inferior  tribunal,  board  or  ofiBcer 
exercising  judicial  functions  is  alleged  to  have  exceeded  his 
proper  jurisdiction,  or  is  otherwise  acting  illegally,  and  there  is 
no  other  plain,  speedy  and  adequate  remedy." 

This  was  the  remedy  resorted  to  in  the  instant  case  in  the 
trial  court.  It  is  unnecessary  for  us  to  discuss  at  this  time  the 
proper  functions  of  this  writ,  or  the  extent  of  judicial  authority 
thereunder.  We  confine  our  holding  to  the  proposition  that 
application  for  a  writ  of  certiorari  was  a  proper  proceeding  in 
the  instant  case.  This  suit  calls  in  question  the  decision  of  the 
executive  council  in  sustaining  the  action  of  the  secretary  of 
state  in  refusing  to  file  the  articles  of  incorporation  presented 
by  appellee.  We  fail  to  find  that  the  said  executive  council  has 
exceeded  its  proper  jurisdiction,  or  other^^dse  acted  illegally  in 
said  matter. 

It  follows  that  the  decree  of  the  trial  court  was  erroneous, 
and  the  same  must  be  and  is — 'Reversed. 

Evans,  C.  J.,  Weaver,  Preston,  Stevens,  Arthur,  and 
De  Graff,  JJ.,  concur. 


Robert  J.  Lyncu,  Appellee,  v.  Des  Moines  Life  Finance  Com- 
pany et  al.,  Appellants. 

CANCSIXATION   OF   IN8TBUMENT8:     Oeneral   Prayer  for   Belief. 

1  A  general  prayer  for  equitable  relief  affords  ample  basis  for  a  de- 
cree of  cancellation  of  a  written  instrument  for  misrepresentation 
of  a  material  fact,  even  though  the  petition — unquestioned  in  the 
trial  court — contains  no  specific  allegation  of  fraud, 

FRAUD:    Fraudulent  Bepresentations — Fact  (?)  or  Proznlse  (?)    A  rep- 

2  resentation  by  a  promoter  of  an  incomplete  incori^oration  that  ar- 
rangements had  been  already  made  for  the  selection  of  a  named 
party  to  fill  an  official  position  is  a  statement  of  fact. 

SALES:     Bescission— Waiver  by  Inconsistent  Conduct.     The  fact  th&t 
J    the  purchaser  of  corporate  stock,  after  learning  that  the  representa- 
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tions  which  induced  the  purchase  would  not  be  f  uMllcd,  demanded  the 
stock  and  prepared  to  advertise  it  for  sale,  in  order  to  escape  the 
predicament  of  being  unable  to  pay  for  it,  does  not  necessarily 
work  an  irrevocable  waiver  of  the  right  to  rescind. 

Appeal  from  Polk  Disirict  Court, — Hubert  Utterback,  Judge. 

April  6,  1921. 
Rehearing  Denied  October  1,  1921. 

Action  in  equity  for  the  cancellation  of  a  deed,  and  for  the 
annulment  of  two  certain  promissory  notes,  one  /or  $1,000  and 
another  for  $1,500.  A  deed  was  executed,  to  secure  the  payment 
of  the  latter  note.  The  defendant  Musgrave  filed  answer  and 
counterclaim,  asking  judgment  upon  the  $1,500  note,  which  was 
payable  to  him.  The  court  found  in  favor  of  the  Des  Moines 
Life  &  Annuity  Company  and  of  the  Iowa  Loan  &  Trust  Com- 
pany, but  entered  judgment  against  the  defendant  Musgrave  and 
the  Des  Moines  Finance  Company.  They  alone  appeal.  The 
fu;i;her  material  facts  are  stated  in  the  opinion. — Affirmed, 

Stipp,  Perry,  Bannister  &  Btarzinger  and  Dunshee,  Haines  & 
Brody,  for  appellants. 

W.  H,  McHenry  and  Corwin  R.  Bennett,  for  appellee. 

•  • 

Stevens,  J. — I.  The  only  close  or  difficult  questions  in- 
volved upon  this  appeal  are  those  presented  by  the  pleadings  and 
the  conduct  of  the  plaintiff.    The  prayer  of  the  petition  is  fairly 

clear,  and  asks  the  cancellation  of  the  deed  exe- 
'  o¥  iNSTBu-  cuted  by  plaintiff  to  the  defendant  Musgrave 

MINTS  *    KOQ* 

erai  prayer  for    and  the  rctum  of  the  two  notes  above  referred 

i>Ali«f 

to,  for  $1,000  and  $1,500  respectively,  and  for 
such  other  and  further  relief  as  the  court  may  find  equitable  in 
the  premises,  and  for  costs.  The  transactions  involved  grew  out 
of  a  subscription  by  plaintiff  for  500  shares  of  the  capital  stock 
of  the  Des  Moines  Life  &  Annuity  Company,  a  corporation 
organized  under  the  laws  of  Iowa.  The  defendant  the  Des 
Moines  Life  Finance  Company  was  organized  and  incorporated 
for  the  purpose  of  selling  stock,  and  financing  the  Life  &  Annuity 
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Company.  The  defendant  Musgrave  was  employed  by  the  latter 
to  sell  the  shares  of  the  capital  stock  of  the  former  upon  com- 
mission. 

On  or  about  March  5,  1917,  plaintiff,  at  the  solicitation  of 
Musgrave,  subscribed  in  writing  for  500  shares  of  capital  stock, 
at  $20  per  share.  The  terms  of  the  subscription  required  the 
cash  pa^inent  of  $2,500,  which  was  to  be  applied  to  defray  pro- 
motion charges,  including  the  agent's  commission.  To  meet 
this  requirement,  the  plaintiff  borrowed  $1,000  of  the  Iowa  Loan 
&  Trust  Company,  giving  a  note  therefor,  signed  by  himself 
and  by  his  brother,  as  surety,  and  also  executed  a  note  for  $1,500 
to  Musgrave,  together  with  an  instrument  which  in  form  was  a 
deed,  but  which  all  parties  agree  was  ii;tended  as  a  mortgage, 
conveying  to  him  certain  real  estate  in  the  city  of  Des  Moines, 
as  security  for  the  payment  of  the  note.  Plaintiff  testified  that 
he  was  induced  to  subscribe  for  the  shares  of  stock  by  the  repre- 
sentations and  promises  of  Musgrave  that  he  would  be  appointed 
medical  director  of  the  Life  &  Annuity  Company,  and  that  he 
might  pay  for  the  stock  out  of  the  salary  paid  him  by  the  com- 
pany. 

The  disagreement  of  counsel  on  the  question  of  pleadings 
is  as  to  the  grounds  upon  which  the  relief  prayed  is  sought. 
The  petition  contains  no  specific  allegation  of  fraud.  It  is  al- 
leged therein  that,  on  or  about  March  5, 1917,  the  date  appearing 
on  the  subscrijption  contract,  the  deed,  and  the  $1,500  note,  the 
plaintiff  entered  into  a  verbal  contract  with  the  Des  Moines 
Life  &  Finance  Company,  E.  C.  Musgrave,  the  Des  Moines  Life 
&  Annuity  Company,  and  the  Iowa  Loan  &  Trust  Company, 
through  the  said  Musgrave,  their  duly  authorized  agent,  by 
which  it  was  agreed  that,  if  plaintiff  would  purchase  500  shares 
of  the  capital  stock  of  the  Life  &  Annuity  Company,  at  the  price 
of  $20  per  share,  he  would  be  appointed  and  would  become  the 
medical  director  of  said  company,  at  an  annual  salary  of  between 
$3,000  and  $5,000,  which  salary  might  be  applied  to  the  pay- 
ment of  the  agreed  price  of  the  stock.    It  is  further  alleged  that : 

**The  plaintiff,  relying  upon  the  said  oral  contract,  signed 
and  executed  the  written  contract,  and  alleges  that  the  said  oral 
contract  was  the  sole  and  only  consideration  on  which  he  entered 
into  the  said  written  contract." 
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This  is  followed  by  allegations  of  the  execution  of  three 
notes:  one  for  $1,000,  one  for  $1,500,  and  a  third  for  $7,500. 
As  stated,  the  $1,000  note  was  executed  to  the  Iowa  Loan  & 
Trust  Company,  the  $1,500  note  to  Musgrave,  and  the  $7,500 
note,  we  assume,  to  the  Life  &  Annuity  Company.  It  is  further 
alleged  that  the  defendant  Finance  Company,  after  the  refusal 
of  the  defendants  to  carry  out  the  alleged  verbal  contract,  re- 
turned the  $7,500  note  to  plaintiff,  but  has  -at  all  times  refused 
to  surrender  the  other  two  notes. 

It  is  contended  by  counsel  for  plaintiff,  in  argument,  that 
evidence  of  a  verbal  contract  constituting  the  inducement  of  a 
party  sought  to  be  charged  under  a  written  contract  to  enter 
therein  is  admissibly  and  does  not  violate  the  rule  that 
the  tenns  of  a  written  contract  may  not  be  varied  or  im- 
peached by  parol  testimony.  Without  further  discussion  of 
this  question,  it  is  sufficient  to  say  that  the  evidence  introduced 
does  not  establish  a  verbal  contract  in  any  sense  binding  upon 
the  Life  &  Annuity  Company,  or  of  the  character  alleged. 

It  is  too  manifest  for  serious  discussion  that  the  alleged 
verbal  agreement  to  appoint  plaintiff  medical  director  of  the 
Life  &  Annuity  Company  was  not  the  sole  consideration  for  the 
instruments  signed  by  him.  The  petition  specifically  alleges 
that  plaintiff  agreed  to  pay  $10,000  for  the  stock,  for  which  he 
executed  notes,  as  already  stated.  The  only  reasonable  con- 
struction to  be  given  to  the  language  of  the  petition,  it  seems 
to  us,  is  that  the  allegations  of  a  verbal  contract  were  intended 
to  set  forth  the  offer,  understanding,  or  agreement  claimed, — 
namely,  that  plaintiff  would  be  appointed  medical  director  of 
the  Life  &  Annuity  Company, — and  that  this  was  the  primary 
inducement  upon  his  part  to  sign  the  stock  subscription  and  to 
execute  the  notes  and  deed,  without  which  he  would  not  have 
purchased  the  stock.  The  petition  was  not  assailed  by  motion 
or  demurrer. 

Plaintiff  testified  that  he  was,  at  the  time  he  signed  the 
subscription  for  stock,  engaged  in  the  practice  of  medicine  at 
Des  Moines;  that  the  defendant  Musgrave  on  numerous  occa- 
sions had  solicited  him  to  become  a  subscriber  for  stock  in  the 
Life  &  Annuity  Company ;  that  Musgrave  represented  and  stated 
to  plaintiff  that  he  had  taken  up  with  the  directors  the  matter 
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of  plaintiff's  appointment  as  medical  director,  and  that  it  was 
all  arranged;  and  that  he  would  guarantee  plaintiff  that,  if  he 
would  purchase  500  shares  of  stock  for  the  amount  named,  he 
would  be  appointed  medical  director  of  the  company.  In  this 
testimony,  plaintiff  is  corroborated  by  his  brother. 

The  objections  urged  by  counsel  to  the  testimony  when 
<rffered  were  that  it  was  incompetent,  immaterial,  and  sought 
to  vary  and  impeach  the  terms  of  a  written  instrument.  As  the 
examination  proceeded,  further  objections  were  interposed  to 
some  of  the  questions,  upon  the  grounds  that  same  were  incom- 
petent, immaterial,  and  irrelevant;  but  at  no  time  do  counsel 
for  defendant  appear  to  have  suggested  to  the  court  that  the 
petition  did  not  charge  fraud,  nor  seek  cancellation  of  the  deed 
and  other  instruments  upon  that  ground.  They  apparently 
tried  the  ease,  upon  behalf  of  the  defendants,  upon  the  theorj' 
that  plaintiff  was  seeking  relief  on  the  ground  of  a  partial  or 
complete  failure  of  consideration.  Counsel  for  plaintiff,  how- 
ever, on  the  other  hand,  seem  to  have  tried  the  ease  in  the  court 
below  upon  the  theory  that  plaintiff  was  induced  to  sign  the 
subscription  contract  and  to  execute  the  other  instruments  by 
fraudulent  representations  and  promises  made  to  him  by  Mus- 
grave;  and  that  is  his  principal  contention  in  this  court.  That 
plaintiff  was  ambitious  to  become  the  medical  director  of  the 
new  life  insurance  company,  and  that  strong  inducements  were 
offered  by  Musgrave,  to  lead  him  to  believe  that  he  was  to  be 
appointed  to  that  position,  is  abundantly  shown  by  the  record. 
Plaintiff  testified,  and  his  testimony  upon  this  point  is  not  dis- 
puted, that  his  financial  condition  was  such  that  he  could  pur- 
chase shares  of  stock  only  upon  condition  that  he  be  given  a 
position  with  a  salary  attached,  which  could  be  applied  for  that 
purpose.  The  evidence  clearly  shows  that  the  secretary  of  the 
Finance  Company,  immediately  upon  receipt  of  the  subscription, 
sent  for  Musgrave,  and  inquired  of  him  whether  he  had  prom- 
ised plaintiff  the  medical  directorship  of  the  company. 

His  testimony  upon  this  point  on  cross-examination  was  as 
follows : 

**Q.  What  was  it  you  told  them  came  into  your  head,  the 
minute  you  heard  of  this  subscription?  (Mr.  Bannister:  Ob* 
jected  to  as  merely  hearsay  and  incompetent,  and  not  calling 
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for  a  conversation,  and  incompetent  testimony.)  A.  When  the 
subscription  was  brought  to  me,  it  came  in  the  regular  form. 
The  sales  manager  brought  it  in  with  other  subscriptions  and 
laid  it  on  my  desk,  and  I  said  immediately :  '  There  is  a  pretty 
big  subscription.  Was  there  any  promises  made,  do  you  know, 
in  the  sale  of  this  subscription?'  And  the  sales  manager  said, 
*No,  Musgrave  says  not.'  I  said,  *I  want  to  see  Musgrave ;'  and 
he  came  in.  He  was  in  one  of  the  outer  offices,  and  I  said :  'Was 
there  any  promises  made  to  Dr.  Lynch  on  this  subscription? 
I  want  to  know,  before  I  pay  any  commission.'  He  said,  as  I 
remember  it:  *Dr.  Lynch  is  my  candidate  for  medical  director, 
but  there  is  no  binding  promise,  or  any  promises  in  any  way. 
He  has  made  his  subscription,  and  is  willing  to  take  his  chances 
to  become  medical  director." 

A  few  days  after  the  subscription  and  other  papers  were 
signed,  plaintiff  sought,  and  had,  an  interview  with  the  president 
of  the  Finance  Company  at  his  office  in  Des  Moines,  in  which 
the  question  of  his  appointment  as  medical  director  of  the  in- 
surance  company  was  the  subject  of  discussion.  The  parties 
do  not  agree  as  to  what  was  said,  Mr.  Corry,  the  president, 
testifying  that  plaintiff,  in  answers  to  questions  propounded  to 
him  at  the  time,  said  that  Musgrave  had  made  no  definite  prom- 
ises of  the  medical  directorship,  and  that  he  then  informed 
plaintiff  that  Dr.  Ryan  was  being  considered  for  the  position. 
Plaintiff  testified  that  he  returned  to  his  office  at  once,  and  called 
Musgrave  and  talked  with  him  over  the  telephone,  telling  him 
what  Mr.  Corry  had  said,  and  charging  him  with  bad  faith; 
and  that  Musgrave  told  him  to  have  no  fear, — that  he  would 
keep  his  agreement,  and  sell  the  stock  without  expense  to  him. 
Other  testimony  was  introduced  to  the  effect  that  plaintiff,  while 
on  a  professional  call  at  the  Musgrave  home,  stated,  in  response 
to  an  inquiry  from  Mrs.  Musgrave,  that  her  husband  had  made 
him  no  promises.  According  to  this  testimony,  which  is  denied 
by  plaintiff,  the  subject  was  introduced  by  Mrs.  Musgrave. 
Plaintiff  further  testified  that  Mr.  Musgrave,  who  accompanied 
him  to  the  office  of  the  Iowa  Loan  &  Trust  Company  to  borrow 
the  $1,000,  introduced  him  to  one  of  the  officers  as  the  coming 
medical  director  of  the  new  insurance  company.  Musgrave 
denies  that  he  made  any  of  the  representations  referred  to  by 
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plaintiff  and  his  brother  in  their  testimony,  but  admits  that  he 
informed  plaintiff  that  the  position  of  medical  director  was 
open,  and  promised  to  work  for  his  appointment.  The  evidence 
does  not  establish  a  binding  oral  contract  between  plaintiff  and 
the  defendants  that  he  would  be  appointed  medical  director, 
but  we  are  persuaded  that  plaintiff  was  induced  by  the  repre- 
sentations and  statements  of  Musgrave  to  believe  that  he  was 
sure  to  be  appointed  medical  director,  and  that  his  subscription 
was  obtained  thereby.  As  already  stated,  the  x)etition  asks 
general,  equitiible  relief  upon  the  facts  stated.  This  prayer 
has  been  given  broad  application  and  effect.  In  Reiger  v.  Tur- 
ley,  151  Iowa  491,  we  said: 

**  Under  the  general  prayer  of  the  original  petition,  it  was 
eompetent  for  the  court  to  grant  any  relief  which  appeared  to 
be  equitable  upon  the  facts  pleaded  and  proved,  even  though 
such  relief  h^d  not  been  specifically  demanded.  •  •  •  It 
was  doubtless  within  the  discretion  of  the  court  to  have  refused 
leave  to  amend  the  petition,  or  to  have  refused  to  pass  upon 
plaintiff's  right  to  a  return  of  the  advancecl  payment,  and  leave 
that  claim  to  be  fought  out  in  another  action.  Under  the  prayer 
for  general  relief,  it  was  equally  within  its  discretion  to  retain 
jurisdiction  of  the  proceedings  for  the  complete  adjudication 
of  every  right  which  was  fairly  involved  in  or  dependent  upon 
the  issues  tendered  by  the  pleadings,  even  though  such  relief 
be  inconsistent  with  the  specific  relief  prayed  for.'' 

Notwithstanding  the  fact  that  the  testimony  is  insufScient 
to  prove  a  binding  oral  agreement  between  plaintiff  and  defend- 
ants that  he  would  be  appointed  medical  director,  the  facts,  so 
2.  peaud:  fraudu-  ^^^  ^  ®®^  forth  in  the  petition  and  the  evidence, 
tSioM^'^S  (!)  J^^^'y  ^^^  decree  of  the  court  below,  unless  the 
or  promiM  (?)  representations  shown  were  not  of  existing  facts, 
and  not  such  as  he  would  have  a  right  to  rely  upon. 

It  is  contended  by  counsel  for  appellant  that  the  testimony 
at  most  **  shows  merely  a  holding  out  of  an  opportunity  for  ob- 
taining employment,  always  contingent  upon  being  elected  by 
the  board  of  directors  of  the  company,  which  was  not  yet 
formed,"  and  that  all  promises,  if  any  were  made,  were  purely 
executory,  and  did  not  relate  to  existing  facts ;  but  we  are  not 
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inclined  to  agree  with  this  contention.  According  to  plain- 
tiflf's  testimony,  the  representations  of  Musgrave  went  further 
than  to  promise  his  appointment  as  medical  director  when  the 
icompany  was  organized.  It  was  to  the  effect  that  he  had  definite 
information  from  the  officers  and  promoters  of  the  new  or- 
ganization that  the  appointment  of  plaintiff  was  already  ar- 
ranged, and  would  follow.  This  also  presents  a  very  close 
question,  and  the  decision  of  it  hangs  largely  upon  one  state- 
ment, or  representation.  The  organization  of  the  Life  &  Annuity 
Company  was  not  then  completed;  but  plaintiff  derived  his 
inf otmation  largely  from  Musgrave,  and  may  well  have  assumed 
that  he  and  those  engaged  in  its  organization  knew  who  would 
constitute  the  officers  and  board  of  directors,  and  that  the  repre- 
sentations were  based  upon  information  derived  from  a  reliable 
source.  The  Statement  that  the  matter  had  already  been  ar- 
ranged was  of  an  existing  fact ;  and,  so  far  as  appears,  plaintiff 
had  a  right  to  rely  thereon,  and  to  act  upon  the  theory  that  his 
appointment  would  be  deferred  only  until  the  organization  of 
the  company  would  be  completed.  Heitman  v,  Clancy,  167 
Iowa  58.  : 

II.  Appellant  further  relies  upon  the  admitted  fact  that 
plaintiff,  after  he  knew  that  he  would  not  be  appointed  medical 
director,  demanded  his  stock,  and  advertised  the  same  for  sale, 
8.  Sales:  reucis^  ^  constituting  a  waivcr  of  the  right  to  ask  for 
by^incoMrst^  rescission,  and  as  fully  barring  and  estopping 
ent  conduct.  \^jj^  iq  demand  this  relief.  The  general  doctrine 
that  one  who  has  been  induced  by  fraud  to  execute  a  contract, 
if  he  desires  to  rescind  the  same,  must,  within  a  reasonable  time 
thereafter,  take  steps  for  that  purpose,  is  familiar.  Bawson  v, 
Harger,  48  Iowa  269 ;  Evans  v.  Montgomery,  50  Iowa  325 ;  Moore 
V.  Howe,  115  Iowa  62;  Oermain  8av.  Bank  v.  Des  Moines  Nat, 
Bank,  122  Iowa  737 ;  State  Bank  v.  Brown,  142  Iowa  190.  The 
testimony  of  plaintiff  upon  this  point  is  as  follows : 

'*I  never  got  to  the  point  of  trying  to  use  my  $7,500  worth 
of  stock  as  collateral.  I  asked  for  my  stock.  It  was  advertised 
for  sale.  I  made  the  request  for  the  stock  from  Mr.  Musgrave 
on  the  telephone,  on  the  day  I  talked  to  Mr.  Corry.  I  asked 
to  have  the  stock  delivered  to  me.  I  offered  to  keep  my  part 
of  the  agreement  of  paying  for  it.    You  know  I  never  could  have 
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paid  for  it.  He  understood  at  the  beginning  that  I  had  no 
money.  I  made  the  demand  of  Mr.  Musgrave  over  the  telephoife. 
He  would  not  come  back  to  the  office  after  the  application  was 
signed  up.    I  invited  him  back  two  or  three  times. 

"Q.  Did  you  ever  make  any  demand  for  the  stock  from 
the  secretary  or  any  other  officer  of  the  company  ?  A.  I  tried 
to  explain  to  him  the  situation  I  was  in.  Q.  Mr.  Mu^rave  was 
not  an  officer,  was  he?  A.  He  claimed  he  was  running  the 
whole  company ;  he  could  do  most  anything  that  a  man  could  do. 
Q.  You  never  asked  Mr.  Corry  or  Mr.  Lewis^  however,  for  the 
issuance  and  delivery  of  your  stock?  A.  I  didn't  think  I  was 
entitled  to  it  at  that  time.  Q.  Why?  Was  the  time  up  for 
the  issuance  of  the  stock?  A.  I  don^t  remember.  Q.  You  was 
not  entitled  to  it  because  the  company  had  not  been  organized, — 
^is  that  the  idea?  A.  I  don't  know.  You  know  more  about 
that  than  I  do. " 

On  or  about  the  first  of  June,  plaintiff  wrote  Mr.  Corry, 
president  of  the  Finance  Company,  the  following  letter: 

**  Pursuant  to  our  conversation  permit  me  to  advise  my 
i^tock  is  for  sale  as  it  was  only  on  the  understanding  that  I  was 
to  have  medical  directorship  that  I  took  the  stock.  From  yoiir 
statements  I  don't  believe  that  there  will  be  any  use  of  bother* 
ing  further  except  to  say  that  unless  the  company  sells  my 
stock  without  any  expense  to  me  I  will  begin  today  to  advertise 
the  same  so  that  it  will  be  well  advertised  by  the  second." 

On  June  22d,-  the  Finance  Company  returned  the  $7,500 
to  plaintiff,  accompanied  by  the  following  letter: 

**We  beg  to  acknowledge  receipt  of  your  several  favors 
in  which  you  state  that  you  will  not  perform  the  remainder  of 
your  agreement  with  the  Des  Moines  Life  Finance  Company  and 
that  you  will  not  receive  and  pay  for  the  stock  that  you  con- 
tracted for  in  the  Des  Moines  Life  &  Annuity  Company. 

**This  is  to  notify  you  that,  because  of  yoiir  expressed  in- 
tention of  breaking  your  contract  and  refusal  to  carry  out  the 
same,  the  saifle  has  been  canceled  and  the  advance  payment 
made  for  the  expenses  of  promotion  and  organization  has  been 
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applied  to  the  same  as  liquidated  damages  in  accordance  with 
the  terms  of  the  contract 

**We  herewith  return  to  you  your  note  given  for  the  stock 
in  the  Des  Moines  Life  &  Annuity  Company  in  the  following 
amount:  $7,500.    Trusting  the  above  is  satisfactory,  we  are." 

The  petition  in  this  suit  was  filed  on  June  27,  1917.  No 
stoi^k  was  ever  issued  or  delivered  to  plaintiff.  His  conduct 
touching  this  matter  is  not  necessarily  inconsistent  with  what 
followed.  He  was  bound  (without,  according  to  his  testimony, 
the  means  of  meeting  his  obligation)  by  the  terms  of  his  sub- 
scription for  stock  to  pay  $10,000  therefor,  and  had  already 
executed  his  notes  for  that  amount,  and  conveyed  a  lot  on  Grand 
A\"enue  in  the  city  of  Des  Moines,  to  secure  the  payment  of 
one  of  the  notes;  and  that  he  sought  to  extricate  himself  in  some 
way,  by  getting  rid  of  the  stock,  is  not  surprising,  nor  con- 
clusive against  his  right  of  rescission.  He  acted  promptly  in 
the  premises,  and»  within  five  days  after  the  defendant  Finance 
Company  returned  his  $7,500  note,  commenced  this  suit  for 
the  cancellation  of  the  deed  and  the  surrender  of  the  remaining 
notes.  We  do  not  think  he  waived  his  right  to  demand  rescis- 
sion. He  evidently  did  desire  the  stock  only  that  it  might  in 
some  way  be  disposed  of,  so  as  to  relieve  him  from  his  embar- 
rassment. This  is  indicated  in  his  letter  to  Mr.  Corry,  as  well 
as  in  his  talk  with  him  over  the  telephone.  Defendants  refused 
to  return  the  $1,000  and  $1,500  notes  because  of  a  provision  in 
the  stoi'k  subscription  contract  that  failure  to  comply  with  the 
pn>vision8  thereof  forfeited  the  initial  payment.  The  evidence 
that  plaintiff  refused  to  carry  out  the  terms  of  the  subscription 
contract  is  the  reference  in  the  above  letter  to  that  fact,  and 
the  testimony  of  Mr.  Corry  that,  one  evening,  presumably  on 
or  about  the  first  of  June,  plaintiff  called  him  by  telephone, 
and  said  that  he  wanted  the  company  to  take  the  stock  off  his 
liands.  These  matters  throw  some  light  upon  plaintiff's  mental 
attitude  at  the  time  he  demanded  the  stock.  The  final  result 
of  his  negotiations  was  the  return  of  the  $7,500  note;  the  re- 
tention by  defendant  Musgrave  of  the  $1,500  note  and  by  the 
Finance  Company  of  the  proceeds  of  the  $1,000  ilote  which  was 
still  the  property  of  the  Iowa  Loan  &  Trust  Company ;  and  their 
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refusal  to  surrender  the  same.    The  plea  of  waiver  and  estoppel 
is  not  sustained  by  the  evidence. 

Other  questions  are  discussed  by  counsel,  some  of  which 
wonld  probably  be  decisive,  if  we  accepted  appellants'  inter- 
pretation and  construction  of  plaintiff's  petition;  but,  as  we 
have  adopted  a  different  construction  thereof,  we  do  not  deem 
it  necessary  to  refer  separately  or  at  length  thereto.  The  decree 
of  the  court  below  is  in  accordance  with  the  equities  of  the  case, 
and  is — Affirmed. 

Evans,  C.  J.,  Weaver,  Arthur,  Paville,  and  De  Grapp, 
JJ.,  concur. 


Isabella  McCoy,  Appellant,  v.  National  Life  Insurance  Com- 
pany, Appellee. 

OreUBAKCE:  Solicttlng  Agent— NonantHorlty  to  Waive  Policy  Be- 
qnirements.  An  agent  whose  authority  is  limited  to  the  act  of 
taking  applications  for  insurance  necessarily  has  no  authority  to 
bind  the  insurer  to  a  construction  of  the  policy,  or  to  waive  any 
provision  thereof.  So  held  as  to  the  effect  of  the  insured  *s  entering 
military  service. 

Appeal  from  Union  District  Court. — P.  C.  Winter,  Judge. 

May  3,  1921. 
Behearino  Denied  October  1,  1921. 

Action  at  law  to  recover  $1,000,  the  face  value  of  a  life 
insurance  policy  issued  by  defendant  on  the  life  of  Clarence  D. 
McCoy,  plaintiff's  husband.  The  insured  was  in  the  military 
sendee,  and  was  killed  in  action  in  France.  Defendant  claims 
that  it  had  no  notice  that  insured  was  in  the  military  service. 
The  policy  contained  a  military  clause,  but  insured  had  not  paid 
the  additional  premium,  as  agreed  in  the  contract,  and  had  not 
obtained  a  written  permit  for  military  service  in  time  of  war. 
Appellant  claimed  that  there  was  a  waiver  of  these  matters  on 
the  part  of  the  company,  through  its  agent.  Without  such  per- 
mit, the  liability  of  the  company  was  limited  to  the  reserve, 
which  amounted  to  $9.38.  The  defendant,  in  open  court,  made 
an  offer  of  compromise,  under  the  statute,  and  to  allow  judg- 
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applied  to  the  same  as  liquidated  damages  in  accordance  with 
tfie  terms  of  the  contract. 

"We  herewith  return  to  you  your  note  given  for  the  stock 
in  the  Des  Moines  Life  &  Annuity  Company  in  the  following 
amount:  $7,500.     Trusting  the  above  is  satisfactory,  we  are." 

The  petition  in  this  suit  was  filed  on  June  27,  1917.  No 
stock  was  ever  issued  or  delivered  to  plaintiff.  His  conduct 
touching  this  matter  is  not  necessarily  inconsistent  with  what 
followed.  He  was  bound  (without,  according  to  his  testimony, 
the  means  of  meeting  his  obligation)  by  the  terms  of  his  sub- 
scription for  stock  to  pay  $10,000  therefor,  and  had  already 
executed  his  notes  for  that  amount,  and  conveyed  a  lot  on  Grand 
Avenue  in  the  city  of  Des  Moines,  to  secure  the  payment  of 
one  of  the  notes ;  and  that  he  sought  to  extricate  himself  in  some 
way,  by  getting  rid  of  the  stock,  is  not  surprising,  nor  con- 
clusive against  his  right  of  rescission.  He  acted  promptly  in 
the  premises,  and,  within  five  days  after  the  defendant  Finance 
Company  returned  his  $7,500  note,  commenced  this  suit  for 
the  cancellation  of  the  deed  and  the  surrender  of  the  remaining 
notes.  We  do  not  think  he  waived  his  right  to  demand  rescis- 
sion. He  evidently  did  desire  the  stock  only  that  it  might  in 
some  way  be  disposed  of,  so  as  to  relieve  him  from  his  embar- 
rassment. This  is  indicated  in  his  letter  to  Mr.  Corry,  as  well 
as  in  his  talk  with  him  over  the  telephone.  Defendants  refused 
to  return  the  $1,000  and  $1,500  notes  because  of  a  provision  in 
the  stock  subscription  contract  that  failure  to  comply  with  the 
provisions  thereof  forfeited  the  initial  payment.  The  evidence 
that  plaintiff  refused  to  carry  out  the  terms  of  the  subscription 
contract  is  the  reference  in  the  above  letter  to  that  fact,  and 
the  testimony  of  Mr.  Corry  that,  one  evening,  presumably  on 
or  about  the  first  of  June,  plaintiff  called  him  by  telephone, 
and  said  that  he  wanted  the  company  to  take  the  stock  off  his 
hands.  These  matters  throw  some  light  upon  plaintiff's  mental 
attitude  at  the  time  he  demanded  the  stock.  The  final  result 
of  his  negotiations  was  the  return  of  the  $7,500  note;  the  re- 
tention by  defendant  Musgrave  of  the  $1,500  note  and  by  the 
Finance  Company  of  the  proceeds  of  the  $1,000  iote  which  was 
still  the  property  of  the  Iowa  Loan  &  Trust  Company ;  and  their 
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refusal  to  surrender  the  same.    The  plea  of  waiver  and  estoppel 
is  not  sustained  by  the  evidence. 

Other  questions  are  discussed  by  counsel,  some  of  which 
would  probably  be  decisive,  if  we  accepted  appellants'  inter- 
pretation and  construction  of  plaintiff's  petition;  but,  as  we 
have  adopted  a  different  construction  thereof,  we  do  not  deem 
it  necessary  to  refer  separately  or  at  length  thereto.  The  decree 
of  the  court  below  is  in  accordance  with  the  equities  of  the  case, 
and  is — Affirmed, 

Evans,  C.  J.,  Weaver,  Arthur,  Paville,  and  De  Graff, 
JJ.,  concur. 


Isabella  McCoy,  Appellant,  v.  National  Life  Insurance  Com- 
pany, Appellee. 

IK8URAKC£:  SoUctting  Agent— -Nonantliority  to  Waive  PoUcy  Be- 
qnirements.  An  agent  whose  authority  is  limited  to  the  act  of 
taking  applications  for  insurance  necessarily  has  no  authority  to 
bind  the  insurer  to  a  construction  of  the  policy,  or  to  waive  any 
provision  thereof.  So  held  as  to  the  effect  of  the  insured's  entering 
military  service. 

Appeal  front  Union  District  Court. — P.  C.  Winter,  Judge. 

May  3,  1921. 
Rehearino  Denied  October  1,  1921. 

Action  at  law  to  recover  $1,000,  the  face  value  of  a  life 
insurance  policy  issued  by  defendant  on  the  life  of  Clarence  D. 
McCoy,  plaintiff 's  husband.  The  insured  was  in  the  military 
service,  and  was  killed  in  action  in  Prance.  Defendant  claims 
that  it  had  no  notice  that  insured  was  in  the  military  service. 
The  policy  contained  a  military  clause,  but  insured  had  not  paid 
the  additional  premium,  as  agreed  in  the  contract,  and  had  not 
obtained  a  written  permit  for  military  service  in  time  of  war. 
Appellant  claimed  that  there  was  a  waiver  of  these  matters  on 
the  part  of  the  company,  through  its  agent.  Without  such  per- 
mit, the  liability  of  the  company  was  limited  to  the  reserve, 
which  amounted  to  $9.38.  The  defendant,  in  open  court,  made 
an  offer  of  compromise,  under  the  statute,  and  to  allow  judg- 
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ment  to  be  taken  in  the  sum  of  $10.  At  the  dose  of  plaintiff's 
evidence,  defendant  moved  the  court  to  direct  the  jury  to  return 
a  verdict  for  plaintiff  in  the  sum  of  $9.38,  on  the  grounds  that 
plaintiff  had  failed  to  offer  sufficient  evidence  to  sustain  a  finding 
by  the  jury  that  the  provisions  of  the  military  clause  had  been 
waived;  that  Cai-r  and  Rath  were  not  shown  to  be  agents. of 
the  company,  clothed  with  any  power  to  waive  any  provisions 
of  the  policy;  and  that  there  was  no  evidence  before  the  court 
to  sustain  a  verdict  for  more  than  the  amount  stated.  The 
motion  was  sustained,  and  judgment  rendered  for  defendant.  The 
plaintiff  appeals. — Affirmed, 

Brmon  dt  FergiisoUy  for  appellant. 

Thomas  L.  Maxwell,  A,  Ray  Maxwell,  and  L,  A,  Stehbins, 
for  appellee. 

Per  Curiam. — There  is  no  dispute  on  the  controlling  facts, 
the  controversy  being  as  to  the  fact  of  agency,  and  the  authority 
of  the  agents,  if  any,  and  as  to  whether  there  was  any  waiver  of 
any  of  the  conditions  of  the  insurance  contract. 

The  petition  alleges  substantially  as  follows:  Defendant 
is  an  incorporated  insurance  company,  with  its  principal  place 
of  business  at  Chicago,  Illinois,  and  engaged  in  the  business  of 
writing  insurance,  in  compliance  with  the  laws  of  Iowa.  On 
June  8,  1918,  defendant,  through  its  duly  authorized  agent, 
Carr,  solicited  deceased  to  take  out  insurance  in  the  sum  of 
$1,000,  on  the  20-payment-life-endowment  plan.  Deceased  did 
submit  an  application  therefor,  which  was  submitted  to  defend- 
ant by  said  Carr,  and  the  application  accepted,  and  on  said  date 
the  company  issued  and  delivered  their  policy  to  him.  At  that 
time  the  occupation  of  deceased  was  that  of  a  bridge  tender;  but,' 
on  July  1,  1918,  he  changed  his  occupation  to  that  of  a  railroad 
fireman,  and  notified  defendant,  through  its  agent  Carr,  thereof, 
and  defendant,  through  said  Carr,  took  up  the  policy,  for  the 
purpose  of  attaching  thereto  the  special  provision  authorizing 
such  change,  and  such  provision  was  attached  to  and  made  a 
part  of  the  policy.  The  policy,  so  amended,  was  delivered  to 
plaintiff,  the  beneficiary  and  tlie  wife  of  deceased,  July  31,  1918. 
At  the  time,  the  amendment  to  the  application  was  made  out 
by  said  agent  Carr,  and  offered  to  plaintiff  for  the  purpose  of 
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signing  the  name  of  deceased,  which  was  done  by  her.    When 
the  original  application  was  submittecl  by  deceased,  on  June 
8th,  the  premium  for  the  first  year  was  paid  by  a  note  delivered 
to  Carr  by  deceased,  payable  August  8,  1918,  to  the  order  of 
Carr,  for  $37.55.    On  July  21,  1918,  deceased  was  inducted  into 
the  military  service  of  the  United  States,  and  remained  therein 
until  November  3,  1918,  when  he  died  while  in  the  service  of 
the  United  States  in  France,  and  was  buried  there.    During  all 
the  time  from  June  8th  to  November  3d,  deceased  complied  with 
all  the  conditions  and  provisions  of  the  policy,  except  that  provi- 
sion which  provides  that,  in  the  event  that  the  insured  serves 
in  the  military  or  naval  service  in  time  of  war,  a  permit  will, 
on  written  request  and  on  payment  of  the  extra  premium  charged 
therefor,  be  granted  for  military  or  naval  service  in  time  of 
war.    Deceased  had  not  complied  with  the  terms  of  the  policy 
as  to  this  provision,  for  the  reason  that  defendant,  through  its 
agent  Carr  had,  as  appellant  contends,  orally  waived,  by  acts  and 
statements,  compliance  with  said  provision,  which  acts  and  state- 
ments are  that,  at  the  time  the  policy  was  taken  up  by  its  agent 
Carr,  to  amend  it  because  of  the  change  of  occupation  to  fireman, 
plaintiff,  acting  as  the  agent  of  deceased,  told  Carr  that  insured 
was  about  to  be  inducted  into  the  military  service,  and  requested 
him  to  inform  her  of  the  additional  premium  necessary  to  be  paid 
by  deceased  while  in  said  service,  and  offered  to  submit  a  written 
application  for  a  permit,  as  provided  in  the  policy;  and  that 
said  agent  informed  her  that  defendant  was  not  relying  upon 
said  clause  in  said  policy,  and  that  no  written  application  for 
permission  was  necessary,  and  that  j^efendant  was  not  charging 
any  additional  premium  to  cover  risk  while  insured  was  in 
such  service.     On  July  31,  1918,  defendant,  through  its  duly 
authorized  agent  Rath,  delivered  the  policy,  with  the  amendment 
before  referred  to,  to  plaintiff,  as  agent  for  insured,  and  refunded 
to  plaintiff,  as  his  agent,  the  sum  of  $ ,  difference  in  pre- 
mium to  insured  when  engaged  in  the  less  hazardous  occupa- 
tion.    The  petition  further  alleges  that,  at  the  time  said  policy 
was  delivered,  insured  was  in  the  military  service,  and  this  fact 
was  known  to  said  agent;  that  plaintiff,  as  agent  for  insured, 
again  offered  to  pay  the  extra  premium  and  to  comply  with  the 
provisions  respecting  military^  service;  but  that  said  agent  of 
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defendant,  at  the  time  and  as  a  part  of  the  transaction  of  deliv- 
ery of  the  policy,  stated  that  said  defendant  was  not  relying  on 
said  clause,  and  was  making  no  extra  premium  charge  for  mili- 
tary service;  that,  by  virtue  of  the  authorized  acts  and  state- 
ments of  defendant's  said  agents,  defendant  has  waived  com- 
pliance with  the  provision  in  the  policy  in  this  regard;  and 
further,  that  defendant,  through  its  duly  authorized  agents,  has 
sought  to  mislead  plaintiff,  as  agent  of  insured,  and  is  estopped 
from  relying  on  the  clause  in  question ;  that  said  acts  and  state- 
ments were  such  as  were  calculated  and  intended  to,  and  did, 
prevent  insured  from  compliance  with  said  clause;  that,  when 
notice  of  the  death  of  insured  came  to  plaintiff,  she  complied 
with  the  provisions  of  the  policy  as  to  requesting  blanks  for 
making  proof  of  death,  and  in  her  said  request  stated  that  de- 
ceased had  been  killed  or  died  while  in  the  military  service  in 
time  of  war;  that  thereupon  defendant,  without  waiting  for 
proof  of  death,  denied  all  liability  under  the  policy,  and  refused 
to  pay;  that,  since  plaintiff  deemed  it  unnecessary  to  comply 
with  that  provision,  she  did  not  do  so,  and  alleges  that  defendant 
waived  proofs  of  death;  that  she  has  requested  payment  and 
offered  to  submit  proofs  of  death,  in  compliance  with  the  policy ; 
but  that  defendant  has  refused  to  pay. 

The  provisions  of  the  policy  as  to  securing  permit  for  the 
military  service  and  additional  premium  have  been  suflBciently 
set  out.  Other  provisions  in  the  policy  which  appellee  deems  of 
some  importance  are: 

**This  policy,  together  with  the  application  therefor,  a  copy 
of  which  is  hereto  attached  ^and  made  a  part  hereof,  shall  con- 
stitute the  entire  contract  between  the  parties  hereto.  All  state- 
ments made  by  the  insured  shall,  in  the  absence  of  fraud,  be 
deemed  representations  and  not  warranties;  and  no  such  state- 
ment shall  avoid  this  policy  unless  it  is  contained  in  the  written 
application  therefor,  a  copy  of  which  application  is  attached 
hereto. 

''Agents  are  not  authorized  to  alter  or  modify  this  policy 
of  insurance,  or  extend  the  time  for  the  payment  of  any  pre- 
mium. All  premiums  are  payable  at  the  home  office,  but  will 
be  accepted  elsewhere  if  paid  to  an  agent  in  exchange  for  a 
receipt,  signed  by  the  president,  vice  president,  secretary,  or 
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actuary,  and  countersigned  by  the  agent  designated  thereon. 
This  insurance  is  granted  upon  condition  that  all  premiums  be 
promptly  paid  when  due,  and  failure  to  pay  any  premium,  or 
any  part  thereof,  when  due,  shall  forfeit  and  cancel  this  con- 
tract and  terminate  all  obligations  of  the  company  under  this 
policy,  except  as  herein  otherwise  provided.  No  act  or  series 
of  acts  upon  the  part  of  the  company  in  sending  premium 
notices  and  accepting  premium  payments  after  maturity  shall 
constitute  or  evidence  a  waiver  of  the  provisions  of  this  para- 
graph. 

''This  policy  shall  be  incontestable  one  year  from  its  date 
except  for  nonpayment  of  premium  and  except  for  a  violation 
of  its  conditions  in  regard  to  the  military  or  naval  service  in 
time  of  war.  The  insured  may  serve  in  militia  in  time  of  peace, 
or  for  the  purpose  of  preserving  order  in  case  of  riot,  but  in  time 
of  war  a  written  permit  must  be  obtained  from  the  company 
for  military  or  naval  service.  In  case  of  death  of  the  insured 
while  engaged  in  or  as  a  result  of  military  or  naval  service  in 
time  of  war,  without  such  permit,  the  liability  of  the  company 
shall  be  limited  to  the  reserve  hereon." 

The  special  provision  in  the  contract  for  changing  occupa- 
tion to  fireman,  which  is  dated  June  8th,  provides,  among  other 
things,  substantially  that,  if  the  occupation  of  insured  is  changed 
from  fireman,  and  he  shall  thereafter  engage  in  an  occupation 
not  requiring  an  extra  premium,  then,  upon  furnishing  evidence 
of  such  change,  the  annual  premium  shall  be  reduced ;  and  that, 
if  insured  should  thereafter  re-engage  in  the  occupation  of  fire- 
man, and  the  company  be  notified,  the  payment  of  such  extra 
premium  should  be  resumed;  and  should  said  insured  resume 
such  hazardous  occupation  and  fail  to  notify  the  company  and 
pay  the  extra  premium,  and  death  should  occur  while  the  policy 
is  in  force,  as  a  result  of  such  occupation,  then  the  amount  for 
which  the  company  shall  be  liable  is  to  be  the  amount  of  pre- 
miums actually  paid,  provided,  such  amount  shall  in  no  case 
exceed  the  amount  for  which  it  would  have  been  liable  if  this 
special  provision  had  not  been  issued;  and  further,  that,  in  all 
other  respects,  the  conditions  of  the  policy  shall  remain  un- 
changed. The  amendment,  dated  July  31,  1918,  signed  by  the 
insured,  makes  but  one  change,  as  follows: 
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''Part  One,  Question  6A:  Occupation  should  read  'Rail- 
road fireman,  on  freight  or  mixed  trains',  instead  of  'Bridge 
tender.'  '' 

The  other  part  of  the  amended  application  provides  that 
these  amendments  and  declarations  are  to  be  taken  and  consid- 
ered as  a  part  of  the  said  application  of  June  8th,  and  subject 
to  the  agreements,  warranties,  and  representations  therein  con- 
tained ;  and  that  the  said  application  and  these  amendments  are 
to  be  taken  as  a  whole,  and  considered  as  the  basis  of  the  contract 
for  insurance.  It  seems  to  us  there  is  some  confusion  in  the 
record  in  regard  to  these  dates.  Under  the  evidence,  Carr  and 
Rath  called  for  the  original  policy,  to  make  this  change  in  regard 
to  occupation,  about  July  1st,  and  the  amended  or  new  policy 
was  delivered  on  July  31st.  At  that  time,  the  insured  had  been 
inducted  into  the  military  service.  Mrs.  McCoy  testifies  that 
her  husband  left  Creston  on  July  22d. 

The  answer  denies  all  allegations  except  such  as  are  ad- 
mitted, which  include  the  corporate  capacity,  the  application  of 
deceased,  the  issuance  of  the  policy  pursuant  thereto,  the  appli- 
cation for  modification  to  show  change  of  occupation  to  fireman, 
and  the  adjustment  of  the  annual  premium,  according  to  de- 
fendant's rates  for  such  changed  occupation.  It  states,  also, 
that  said  application  for  modification  was  assented  to  by  defend- 
ant, and  a  new  policy  issued,  showing  the  occupation  of  insured, 
and  that  premium  was  returned  in  accordance  with  the  change. 
It  also  admits  the  death  of  deceased,  as  stated.  Further  an- 
swering, defendant  expressly  denies  that  insured  complied  with 
all  the  conditions  and  provisions  of  said  policy  which  were  to 
be  kept  and  performed  on  his  part,  and  avers  that  it  was  ex- 
pressly provided  in  said  policy  as  follows  (i)ro visions  before 
quoted) ;  denies  that  he  complied  with  the  foregoing  provisions; 
and  states  that  he  never  made  any  written  request  for  a  permit 
to  engage  in  the  military  service,  or  made  payment  of  the  extra 
premium,  and  so  on;  alleges  that  insured  died  while  engaged 
in  and  as  a  result  of  his  military  service,  without  having  such 
permit;  denies  liability  other  than  as  expressly  provided  in 
above  provisions ;  denies  that  defendant  or  any  of  its  authorized 
officers  or  agents  ever  waived,  in  any  manner,  such  failure  of 
insured ;  denies  that  Carr  and  Rath,  or  either  of  them,  had  any 


Oct.,  1921]         McCoy  v.  National  Life  Ins.  Co.  133 

right,  power,  or  authority  to  waive  any  of  the  provisions  of  the 
(K>liey ;  admits  that  it  was  informed  of  the  death  of  insured  and 
the  circumstances  thereof,  and  that  it  denied  liability ;  and  says 
that  no  proofs  of  loss  were  required  by  defendant. 

It  was  stipulated  on  the  trial  that  insured  was  killed  in 
action  in  France,  as  stated,  and  as  a  result  of  military  service 
in  time  of  war ;  that  the  total  reserve  on  the  policy  on  November 
3d  amounted  to  $9.38;  that  insured  was  inducted  into  the  mili- 
tary service  of  the  United  States  on  July  2,  1918 ;  that,  on  July 
31,  1918,  William  Rath  delivered  the  policy  in  suit  to  plaintiff, 
who  received  the  same  as  agent  of  insured;  and  that,  at  the 
same  time  that  the  delivery  was  made,  the  same  person  delivered 
to  plaintiff,  as  agent  of  the  insured,  the  sum  of  $2.50,  which 
represented  the  difference  in  the  premium  charged  for  the  risk 
under  this  policy  and  the  premium  charged  for  the  risk  under 
the  former  policy  issued. 

Omitting  the  matters  testified  to  by  plaintiff  as  a  witness 
which  are  admitted,  she  says: 

**Was  the  wife  of  insured  June  8,  1918,  when  Carr  and 
Rath  called  at  our  home  at  Creston,  to  sell  my  husband  insur- 
ance. Insured  was  28  years  old  then.  Wasn^t  present  when 
they  first  came,  but  came  in  later.  Heard  the  biggest  part  of 
the  conversation.  Rath  did  all  the  writing  on  the  application. 
Did  not  hear  any  conversation  relative  to  military  service.  Rath 
was  taking  an  active  part  in  soliciting  insured ;  was  doing  most 
of  the  talking.  He  was  using  selling  talk.  Carr  was  sitting 
there,  looking  on,  permitting  Rath  to  take  active  charge.  Rath 
delivered  the  policy  before  July  1st.  I  had  no  conversation  with 
him  at  that  time,  when  it  was  first  delivered.  The  note  given 
when  the  application  was  written  up  has  been  paid.  Shortly 
after  July  Ist,  Carr  and  Rath  came  out  after  the  policy,  to  make 
the  change.  No  one  else  present.  Had  a  conversation  with  them 
at  that  time  about  the  military  clause.  I  asked  Carr  about  it, 
and  he  said,  *Mrs.  McCoy,  that  is  all  right'.  We  noticed  the 
military  clause  after  we  got  the  policy;  did  not  know  of  it 
when  it  was  applied  for.  June  8th,  my  husband  was  in  the 
draft,  expecting  to  be  called  at  any  time.  He  took  out  this 
application  for  insurance,  knowing  that  he  was  going  into  the 
military  service.     After  we  got  the  policy,  I  read  it,  because 
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I  had  been  selling  insurance,  and  it  was  natural  to  look  over 
policies.  As  a  result  of  my  having  read  the  policy  and  knowledge 
of  the  insurance  business,  I  was  particularly  interested  in  that 
military  clause,  and  that  prompted  me  to  ask  the  question  when 
they  came  after  the  policy." 

Over  objection  by  defendant,  and  the  promise  by  plaintiff 
that  they  expected  to  show  authority  in  the  agents,  she  testified 
that  Carr  is  the  one  who  made  the  statement  concerning  the 
military  clause,  and  that  she  took  the  statement  as  truthful,  and 
relied  on  it.  She  testifies  further  that  she  received  a  policy  from 
defendant  the  second  time  on  July  Slst,  when  her  husband  was 
in  the  military  service  at  Camp  Pike,  Arkansas;  that  Rath  de- 
livered the  policy,  and  she  had  a  conversation  with  him  in  regard 
to  her  husband's  being  in  the  military  service.  Over  like  objec- 
tion and  promise,  she  testifies  that  she  asked  him  whether  he 
knew  that  her  husband  was  in  Camp  Pike,  and  he  said,  **You 
will  do  just  as  well  to  sign- the  paper."  She  then  asked  him 
about  the  military  service  clause,  and  told  him  that  her  husband 
expected  to  sail  most  any  time,  and  he  said:  ** Never  mind, 
Belle,  the  policy  is  all  right,  and  he  would  not  have  to  pay  any 
more  money."  Carr  was  not  present.  She  knew  that  Rath 
was  engaged  as  an  agent  of  defendant  company;  he  wrote  up 
her  two  brothers,  the  year  before,  and  two  neighbors,  prior  to 
writing  her  husband.  The  reason  the  additional  premium  was 
not  paid  and  the  permit  asked  was  because  Carr  and  Rath  told 
her  it  was  all  right ;  that  it  was  not  necessary, 

**  Was  well  acquainted  with  Rath ;  he  was  employed  as  chief 
clerk  in  the  master  mechanic's  office  on  the  same  railroad  that 
my  husband  was  working  for.  Known  him  for  a  long  time,  and 
been  friends  for  years.  Had  no  reason  to  distrust  him.  I  asked 
him  about  it  for  information.  Would  have  taken  it  up  with  the 
company,  if  I  had  not  relied  on  his  word.  Insured  wrote  me 
a  letter  from  New  Jersey,  September  25,  1918,  that  he  was  ready 
to  sail  any  time.  Do  not  know  what  conversation  he  had  with 
Rath  or  any  of  these  people  about  the  insurance  policy.  Saw 
the  clause  in  regard  to  the  military  service,  and  knew  from  my 
experience  that,  if  that  clause  was  not  waived,  it  would  prevent 
me  from  getting  insurance  in  case  of  his  death.  I  understood 
that  my  husband  never  made  application  for  a  permit  or  paid 
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any  additional  premium.  I  did  not  pay  any  attention  to  the 
eLaose  in  the  policy,  'Agents  are  not  authorized  to  change  or 
alter  this  policy  of  insurance.'  '* 

W.  W.  Carr,  testifying  for  plaintiff,  says  : 

''Live  in  Des  Moines,  Iowa;' life  insurance  agent;  represent 
defendant.  My  territory  is  south  and  southwestern  Iowa,  and 
most  any  territory  in  Iowa  not  occupied  by  some  other  agent. 
Am  not  what  is  known  as  a  state  agent, — ^we  haven't  any.  I 
have  authority  to  appoint  subagents  and  have  them  appointed 
in  different  parts  of  the  state.  Those  I  appoint  work  under 
me.  I  visit  these  subagents  and  help  them  in  securing  insurance. 
Rath  was  not  a  subagent.  I  have  no  st^bagent  in  Greston.  He 
works  for  me  in  soliciting  insurance,  assisting  me.  He  was 
assisting  me  in  the  summer  of  1918.  I  hired  him  to  help  me.  That 
would  not  constitute  a  subagent.  I  paid  him  for  what  business 
he  did,  a  commission,  the  same  as  I  would  pay  any  banker,  or 
anybody  else.  My  subagents  are  paid  a  straight  commission 
on  a  contract  with  the  company,  signed  by  the  secretary  of  the 
company.  I  get  a  share  of  the  commission  and  policies  written 
by  subagents  on  the  first  premium.  When  I  went  to  Creston, 
at  times  Rath  would  go  out  with  me,  sometimes  in  the  evening. 
He  would  have  the  prospects  looked  up,  have  them  in  mind,  and 
take  me.  I  almost  always  delivered  the  policies.  Trusted  Bath 
to  deliver  some,  on  my  authority, — ^not  over  two  or  three, — ^not 
sure  as  to  the  exact  number.  I  was  working  pretty  much  all 
over  the  state.  Most  every  place,  we  have  a  regularly  appointed 
agent,  recognized  by  the  company.  I  had  Rath  working  for  me 
because  he  is  in  a  position,  with  the  railroad,  to  secure  a  good 
many  prospects.  He  has  done  a  good  deal  of  the  talking  with 
prospects,  and  I  aUow  him  to  fill  out  the  papers  for  my  signa- 
ture, but  not  my  signature.  He  wrote  the  policy  in  suit  and 
delivered  it  with  my  consent.  The  company  has  no  knowledge 
of  Mr.  Rath  being  an  agent.  Rath  has  assisted  me  in  procuring 
over  $100,000  insurance  around  Creston.  When  an  agent  is 
appointed  through  me,  there  is  a  written  contract,  which  is 
subject  to  the  approval  of  the  company  and  signed  by  the  secre- 
tary before  it  becomes  effective.  All  agents  I  have  recommended, 
and  I  myself,  operate  under  a  v^rritten  contract  of  agency.  There 
never  was  any  appointment  of  Rath.     One  inducement  for  my 
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employing  him  to  assist  me  was  that  he  was  well  acquainted. 
It  is  a  railroad  town,  and  he  was  in  the  railroad  office.  I  stopped 
at  Creston  longer  than  I  would  in  a  town  which  was  not  a  rail- 
road town.  The  company  did  not  know  Rath  in  this  matter. 
After  the  application  was  written,  I  signed  my  name  on  it,  and 
sent  it  to  the  company.  I  always  send  it  to  the  Des  Moines 
office,  and  it  would  be  sent  out  from  there,  as  all  business  was 
transacted  from  there.  The  policy  would  come  from  the  Des 
Moines  office.  This  particular  policy  I  mailed  to  Mr.  Rath  to 
deliver  to  McCoy  after  it  was  approved, — either  that  or  gave 
it  to  Rath, — ^at  any  rate,  it  reached  Rath  through  me,  and  not 
through  the  company.  The  only  time  I  saw  insured  was  at  the 
time  the  application  was  taken.  My  duties  are  to  solicit  insur- 
ance, take  the  written  applications,  and  transmit  them  to  the 
company.  I  have  no  authority  to  pass  upon  and  accept  or  reject 
applications;  my  duty  is  simply  transmitting  applications.  I 
have  nothing  to  do  with  the  issuing  of  policies  or  the  changing 
of  policies  or  the  changing  of  rates  or  the  terms  of  policies  in 
any  way.  When  the  applications  are  forwarded,  if  approved 
and  the  policy  is  issued,  then  I  deliver  the  policy  back  to  the 
insured.  That  is  the  limit  of  my  authority.  I  never  attempted 
to  give  Mr.  Rath  any  authority  to  do  anything  more  than  to 
solicit  applications  through  me,  and  he  was  doing  it  for  me.  I 
have  authority  to  collect  premiums  when  I  take  an  application, 
I  do  not  collect  any  premiums  after  the  first  one.  There  is  a 
cashier  at  Des  Moines  that  transacts  that  business.  They  are 
sent  to  the  Des  Moines  office  of  the  company.  It  is  not  my  office. 
I  make  it  my  headquarters.  I  am  not  paid  extra  for  looking 
after  the  premiums  that  I  do  look  after.  I  do  that  in  considera- 
tion of  my  subagency.  The  premiums  are  collected  by  the  com- 
pany through  its  Des  Moines  office.  There  are  parties  there  who 
do  that.  I  receive  no  compensation  for  that.  I  am  not  in  charge 
of  the  office.  The  cashier  has  charge  of  the  office,  whether  I  am 
absent  or  present.  It  is  the  company's  office.  There  was  former- 
ly' a  general  agent.  It  ceased  in  1919.  Since  then  there  has 
been  no  general  agent  in  this  state.'* 

William  Rath,  testifying  for  plaintiff,  says: 
^*ljive  in  Creston;  chief  clerk,  etc.,  in  the  railroad  office. 
Sometimes  sell  some  insurance  for  the  Prudential  Life.    Never 
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sold  any  for  defendant,  only  in  company  with  Carr.  Was  with 
him  when  this  policy  was  taken.  Carr  was  always  present  when 
the  applications  were  written.  I  did  the  clerical  work  in  writing 
some  of  the  applications.  I  did  not  sign  anything.  Carr  was 
teaching  me  the  business.  He  was  not  present  when  I  delivered 
the  amendment  to  this  policy.  I  wrote  up  the  application  and 
made  out  the  premium  note.  When  i  delivered  the  amended 
policy,  I  knew  that  insured  was  in  the  military  service.  I  don 't 
know  that  I  was  in  anybody's  employ.  The  arrangement  was 
between  Carr  and  I,  that  I  was  to  secure  the  prospects  and  he 
to  write  them.  I  had  no  correspondence  with  the  company ;  was 
not  known  to  them,  so  far  as  I  know ;  was  never  appointed  their 
agent.  I  got  the  amended  policy  which  I  delivered  in  July  from 
Carr.  There  was  some  money  paid  back, — $2.50  I  believe, — ^and 
that  came  from  Carr. ' ' 

Defendant  introduced  no  evidence,  and  the  above  is  all  the 
evidence  for  plaintiff,  set  out  somewhat  fully. 

Carr  and  Rath  do  not  deny  plaintiff's  testimony  as  to  what 
they  told  her  in  regard  to  the  permit  and  additional  premium. 
It  is  undisputed,  then,  that  they  did  tell  her  that.  As  to  the 
scope  and  authority  of  the  agency,  the  evidence  depends  almost 
entirely  upon  their  testimony.  Appellant  cites  several  cases  to 
the  proposition  that  knowledge  to  an  agent  authorized  to  deliver 
a  policy  of  insurance  at  the  time  of  the  delivery  is  knowledge 
to  the  company.  We  understand  appellee  to  concede  that,  so 
far  as  mere  notice  or  knowledge  that  the  insured  was  about  to 
enter  the  military  service,  or  that  he  had  done  so,  is  concerned, 
the  company  would  be  bound.  We  take  it  this  would  apply  more 
especially  to  Eath,  who  says  he  knew,  when  the  new  policy  was 
delivered,  about  July  31st,  that  insured  had  been  inducted  into 
the  service.  But  Rath  was  not  known  to  the  company,  and  was 
only  in  the  employ  of  Carr.  We  do  not  understand  plaintiff  to 
claim  that  Carr  knew  that  the  insured  had  been  inducted  into 
the  service,  and  the  only  notice  to  or  knowledge  of  Carr  was 
as  to  the  future  intentions  of  the  insured ;  and  the  evidence  as 
to  what  he  said  was  a  mere  unauthorized  statement,  the  effect 
of  which  was  either  to  interpret  the  policy  or  to  alter  its  terms, 
or  both.  The  talk  with  Carr,  testified  to  by  plaintiff,  was  about 
•July  1st,   and   insured  had  not  then   been  inducted  into  the 
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service.  Insured  was  then  in  the  draft,  and  was  expecting  to 
go  into  the  service  at  any  time,  and  the  policy  was  taken  out 
with  that  in  view ;  but  she  did  not  tell  Carr  this.  If  it  be  thought 
that,  because  of  the  age  of  insured,  he  was  likely  to  be  called 
into  the  service,  then  it  should  be  considered  that  he  was  also 
engaged  in  railroading,  and  that  such  employees  were  exempt. 
While  appellee  makes  the  concession  before  stated,  as  to  knowl- 
edge of  the  company  at  the  time  the  application  was  prepared 
and  accepted,  it  contends  that  it  is  not  bound  by  statements 
made  outside  of  the  scope  of  authority ;  and  that  to  construe  or 
interpret  a  policy  issued  or  to  be  issued  was  no  part  of  the  duty 
of  either  Carr  or  Rath;  and  further,  that  the  statement  testified 
to  by  plaintiff,  that  it  was  not  necessary  to  pay  any  additional 
premium  or  secure  a  permit,  is  contrary  to  the  express  terms 
of  the  policy,  which  were  known  to  the  insured  and  to  the  plain- 
tiff,, and  the  policy  accepted  by  them  with  such  knowledge,  with- 
out objection ;  that  this  would  involve  the  making  of  a  new  eon- 
tract,  an  act  on  the  part  of  the  company,  which  neither  Carr 
nor  Bath  had  any  authority  to  do.  It  is  true,  as  contended  by 
appellant,  that,  under  the  statute,  soliciting  agents  are  agents; 
but  this  is  only  for  some  purposes.  Other  cases  are  cited,  as 
to  the  authority  of  a  general  agent.  The  question  is,  however, 
whether,  under  the  undisputed  evidence,  Carr  or  either  of  these 
men  was  a  general  agent.  Plaintiff  has  the  burden  to  show  that 
they  were.  It  seems  clear  to  us  that  they  were  not  such,  and  the 
evidence  shows  that  they  had  no  authority  to  change  the  con- 
tract or  to  waive  its  express  provisions.  There  was  nothing  ripe 
upon  which  a  waiver  could  operate,  in  the  sense  contended  for 
by  appellant.  The  insured  was  not  in  the  military  service  at 
the  time  the  policy  was  delivered.  The  amendment  or  special 
provision  had  reference  only  to  the  change  of  occupation  from 
bridge  tender  to  fireman,  and  the  consequent  reduction  in  the 
amount  of  the  premium,  and  not  to  the  military  undertaking, 
more  hazardous  than  either  of  the  others,  and  the  increased  pre- 
mium required  by  the  policy.  All  other  provisions,  including 
those  under  discussion,  remained  the  same.  After  all,  the  effect 
of  appellant's  contention  is,  as  we  understand  it,  that  a  new 
contract  was  made  between  plaintiff,  as  agent  for  the  insured^ 
and  Carr  and  Bath,  when  they  said  to  her  that  it  was  not  neces- 
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saiy  to  secure  a  permit  or  to  pay  an  additional  preminm,  thus 
changing  the  express  terms  of  the  contract  We  take  it  this 
is  what  they  mean  when  they  cite  Braden  v.  Bandies,  128  Iowa 
653,  as  holding  that  an  agreement,  when  changed  by  mutual 
cimsent  of  the  parties,  becomes  a  new  contract.  But  there  must 
be  authority  to  make  such  new  contract.  Other  cases  are  cited 
to  the  proposition  that  a  new  agreement  takes  the  place  of  the 
old,  and  that  the  remedy  must  be  on  the  new  contract,  and  not 
on  the  old  one.  Appellee  cites  numerous  cases  on  the  different 
propositions.  The  opinion  is  already  too  long,  and  we  shall  not 
attempt  a  review  of  the  cases,  but  content  ourselves  with  citing 
them,  and  rely  upon  the  facts  which  have  been  fuUy  stated.  To 
the  proposition  that  there  is  no  competent  proof  of  agency  or 
sufficient  proof  of  authority,  and  that  the  agents  were  not  prop- 
erly authorized  to  waive  conditions  of  the  policy,  they  cite 
Wordey  v.  Ayers,  144  Iowa  676 ;  Anderson  v.  Patten,  157  Iowa 
23;  Beichart  v.  Bomey,  167  Iowa  252;  JoUey  v.  DoolUtle,  169 
Iowa  658.  As  to  soliciting  agent's  authority  they  cite  Miller  v, 
lUinois  Bkrs.  L.  Assn,,  138  Ark.  442  (7  A.  L.  R.  378)  ;  Murphy  v. 
CofUinental  Ins,  Co.,  178  Iowa  375;  Kirkman  v.  Farmers'  Ins, 
Co.,  90  Iowa  457,  459 ;  Buthen  v.  American  F,  Ins.  Co.,  92  Iowa 
316,  325 ;  25  Cyc.  860,  861 ;  Iowa  L.  Ins.  Co.  v.  Lewis,  187  U.  S. 
335;  EUioit  v.  Framkfort  M.,  A.,  <&  P.  G.  Ins.  Co.,  172  Cal.  261 
(L.  R.  A.  1916F,  1026).  To  the  proposition  that  all  agreements 
between  the  agents  and  the  assured  were  merged  in  the  policy, 
they  cite  Murphy  v.  Continental  Ins.  Co.,  supra;  PhiUipy  v. 
Bomesieaders,  140  Iowa  562;  Iowa  B.  M.  B.  &  L.  Assoc,  v. 
Fitch,  142  Iowa  329.  That  the  agents  have  no  authority  to 
interpret  the  meaning  or  provisions  of  the  policy,  and  that  such 
aathority  will  not  be  presumed,  but  must  be  proven,  they  cite 
Murphy  v.  Continental  Ins.  Co.,  supra;  Dryer  v.  Security  F. 
Ins.  Co.,  94  Iowa  471;  Cornelius  v.  Farmers'  Ins.  Co.,  113  Iowa 
183;  MiUer  v.  Assoc,  138  Ark.  442  (7  A.  L.  R.  378).  And 
farther,  that  the  policyholder  must  be  held  to  know  all  the  con- 
ditions and  provisions  of  an  executed  and  delivered  contract, 
they  cite  Sowers  v.  Mutual  F.  Ins.  Co.,  113  Iowa  551 ;  25  Cyc. 
723,  861;  New  York  L.  Ins.  Co.  v.  O'Dom,  100  Miss.  219  (1914 
A  Ann.  Cas.  583,  589) ;  McElroy  v.  Metropolitan  L.  Ins.  Co.,  84 
Neb.  866  (23  L.  R.  A.  [N.  S.]  968) ;  Penman  v.  St.  Paul  F.  dk 
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M.  Ins.  Co.,  216  U.  S.  311.  They  contend,  also,  that  defendant 
is  not  estopped  to  claim  exemption  from  liability,  because  the 
policy  was  accepted  by  the  insured  and  the  plaintiff,  without 
objection;  and  that  appellee  had  no  notice  of  the  future  inten- 
tions of  the  insured.  To  the  first  of  these  two  points,  they  cite 
House  V.  Security  F.  Ins.  Co.,  145  Iowa  462 ;  Sowers  v.  Mutual  F. 
Ins.  Co.,  supra;  Slocum  t).  New  York  L.  Ins.  Co.,  228  U.  S.  364; 
Oish  V.  Insurance  Co.,  16  Okla.  59  (13  L.  R.  A.  [N.  S.l  826)  ; 
25  Cyc.  723.  And  to  the  second  proposition,  Sowers  v.  MuUuiI 
F.  Ins.  Co.,  supra ;  Wensel  v.  Property  Mut.  Ins.  Assn.,  129  Iowa 
295,  299 ;  Hou^e  xk  Security  F.  Ins.  Co.,  supra ;  Insurance  Co.  v. 
Wolff,  95  U.  S.  326.  In  the  Wensel  case,  we  said  that  knowledge 
of  a  soliciting  agent  of  the  future  intentions  of  the  insured  as 
to  violating  some  of  the  conditions  of  a  policy  as  written  is  not 
binding  upon  the  insurer,  and  cannot  be  relied  upon  for  the 
purpose  of  avoiding  the  terms  and  conditions  of  the  policy  as 
issued,  citing  the  Smvers  and  other  cases.  The  Wensel  case  and 
other  cases  are  distinguished  in  Scrivner  v.  Anchor  F.  Ins.  Co., 
144  Iowa  328,  331. 

On  the  facts,  and  without  enumerating  them,  we  think  the 
distinction  is  against  this  appellant's  contention.  Other  cases 
are  cited  as  holding  that  the  military  clause  in  question  was  a 
reasonable  provision,  and  that  appellant  had  notice  thereof,  as 
well  as  of  the  clause  in  the  policy  limiting  the  authority  of 
agents ;  and  that  such  clause  is  one  of  exemption  from  payment, 
and  not  of  forfeiture  of  contract.  We  do  not  understand  ap- 
pellant to  contend  otherwise. 

For  the  reason  given,  the  judgment  is — Affirmed. 


J.  B.  McDermott,  Appellee,  v.  Edward  C.  Amend  ot  al., 

Appellants. 

liAKDLOBD  AND  TENANT:  Use  of  Outside  WaU.  A  tenant  has  a 
right  to  the  use  of  the  outside  wall  of  leased  premises,  and  may  de- 
vote such  wall  to  any  proper  and  nonharniful  use,  even  though, 
wlien  he  became  such  tenant ^  such  wall  was  not  exposed,  but  later 
became  exposed  by  a  shortening  of  an  adjoining  building. 

Appeal  from  Polk  District  Court. — Lawrence  De  Quaff,  Judge. 
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June  25,  1921. 
Behearino  Denied  October  1,  1921. 

Action  to  enjoin  the  defendants  from  maintaining  si^is 
upon  the  outside  wall  of  a  building  occupied  by  the  plaintiff  as  a 
tenant.  The  injunction  prayed  for  was  granted,  and  the  de- 
fendants appeal.    The  facts  are  stated  in  the  opinion. — Affirmed. 

B.  J.  Cavanagh,  for  appellants. 
Sullivan  cfe  StMivaftf  for  appellee. 

Faville,  J. — On  the  23d  day  of  March,  1912,  the  appellee 
leased  the  storerooms  and  basements  thereunder,  located  at  what 
Ls  known  as  **  612-614-616  West  Grand  Avenue, '^  in  the  city  of 
Des  Moines.  Subsequently,  the  appellants  Amend  and  Jenkins 
obtained  a  lease  for  99  years  upon  siud  premises,  and  on  or  about 
the  28th  day  of  June,  1918,  executed  a  new  lease  with  the  ap- 
pellee on  the  same  premises.  West  of  and  adjacent  to  the  store- 
room designated  as  No.  616  is  a  brick  building  occupied  by  the 
appellant  Kahn.  It  is  also  included  in  the  99-year  lease  held  by 
the  appellants  Amend  and  Jenkins.  At  the  time  the  leases  to  the 
appellee  were  executed,  there  was  a  stairway  on  the  west  side  of 
Room  No.  616,  the  entrance  to  which  was  even  with  the  front 
Hne  of  said  buildings.  It  was  intended  that  the  front  of  all  of 
said  rooms  should  be  changed,  in  order  to  widen  the  street,  and 
provision  was  made  that  the  lessor  could  change  the  front  of 
said  rooms  by  reducing  the  length  of  the  rooms  seven  feet.  No 
change  in  this  regard,  however,  was  made  in  the  three  rooms 
occupied  by  the  appellee,  but  the  room  known  as  No.  618,  oc- 
cupied by  appellant  Kahn,  was  so  changed,  and  the  front  of  the 
said  room  was  set  back  from  the  line  of  the  sidewalk  seven  feet. 
This  left  exposed  to  the  street  seven  feet  of  the  wall  that  had 
formerly  been  in  the  stairway.  The  situation  was  the  same  as 
if  the  room  No.  618,  occupied  by  Kahn,  had  been  pulled  back 
from  the  street  seven  feet,  leaving  that  much  space  of  the  wall 
of  No.  616  projecting.  After  the  building  had  been  so  remodeled, 
the  appellants  painted  upon  this  seven-foot  space  of  wall,  so 
exposed  by  the  change  of  the  front  of  No.  618,  large  and  attrac- 
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tive  signs,  and  also,  in  addition,  erected  a  swinging  sign  upon 
the  front  wall  of  the  north  side,  and  in  front  of  the  building 
occupied  by  the  appellee.  This  action  was  brought  to  enjoin  the 
appellants  from  maintaining  said  signs; 

The  appellants  contend  that  the  wall  in  question  was  the 
inside  wall  of  the  stairway  of  the  building  No.  618,  occupied  by 
the  appellant  Kahn;  that,  when  the  front  of  the  building  was 
changed  by  moving  the  same  inward,  and  the  seven  feet  of  wall 
was  exposed,  the  appellants  still  retained  the  right  to  use  said 
wall,  and  place  advertising  signs  thereon* 

It  is  the  contention  of  the  appellee  that,  when  he  rented  the 
building  No.  616,  he  rented  the  inside  wall  and  the  outside  wall; 
and  that,  when  the  wall  which  was  included  in  the  stairway  was 
exposed  as  an  outside  wall,  and  was  no  longer  used  either  as  a 
stairway  or  in  connection  with  the  use  of  No.  618,  thereupon 
the  appellee  had  the  right  to  use  said  wall  for  any  proper  pur- 
pose he  desired,  as  an  outside  wall  of  the  rooms  rented  by  him. 

We  think  that,  when  the  room  No.  618  was  remjodeled,  and 
the  front  of  said  building  was  placed  back  seven  feet,  and  by 
reason  thereof  exposed  that  much  space  of  the  outside  wall  of 
the  building  No.  616,  the  appellants  had  no  right  to  the  use  of 
the  wall  so  exposed,  for  purposes  of  advertising.  The  law  ap- 
plicable to  a  situation  of  this  kind  was  under  consideration  by 
us  in  the  case  of  Snyder  v,  Kidesh,  163  Iowa  748,  in  which 
case  we  said: 

' '  Defendants  had  the  right  to  reasonably  use  these  columns 
or  the  walls  of  the  building,  if  they  were  exposed,  for  the  pur- 
pose of  advertising  their  business,  and  should  not  be  restrained 
from  such  use,  unless  it  was  unusual,  unreasonable,  or  harmful. 
Lowell  V.  Strahan,  145  Mass.  1  (12  N.  B.  401,  1  Am.  St.  Rep. 
422) ;  Forbes  v.  Oorham,  159  Mich.  291  (123  N.  W.  1089,  25 
L.  R.  A.  [N.  S.]  318,  134  Am.  St.  Rep.  718).  Indeed,  this  prop- 
osition  seems  to  be  so  fundamental  that  no  authority  need  be 
cited  in  support  thereof.'* 

It  is  true  that,  in  the  instant  case,  the  wall  in  question  was 
not  exposed  as  an  outside  wall  at  the  time  that  the  appellee 
leased  the  premises,  but  we  think  that  makes  no  difference  in 
the  application  of  the  rule.  It  must  undoubtedly  be  true  that, 
when  the  appellee  leased  this  building,  he  leased  the  walls  there- 
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of,  both  inside  and  outside,  for  such  purposes  as  were  consistent 
with  the  use  for  which  it  was  rented.  He  could  not  mar,  dis- 
%ure,  or  improperly  use  the  outside  walls,  but,  subject  to  proper 
limitations,  he  had  a  right  to  use  them.  No  question  of  rights 
to  a  party  wall  or  of  lateral  support  or  any  similar  matter  is 
here  involved.  The  sole  question  is  whether  or  not,  when  the 
wall  was  so  exposed  by  the  change  in  the  front  of  No.  618,  the 
owner  or  the  tenants  of  these  premises  could  use  the  outside  of 
the  wall  of  No.  616.  We  think  it  makes  no  difference  in  regard 
to  the  rights  of  the  appellee  whether  this  wall  was  originally 
exposed  as  an  outside  wall,  at  the  time  of  leasing  the  premises,  or 
whether  it  became  an  outside  wall  by  change  in  the  conditions 
of  the  adjacent  property.  If  the  building  at  No.  618  had  been 
destroyed  by  fire,  the  owner  or  tenant  of  the  premises  would 
have  had  no  right  to  go  upon  the  then  exposed  outside  wall  of 
No.  616  and  place  advertising  signs.  No  different  rule  should 
obtain  because  a  portion  of  the  outside  wall  of  No.  616  was 
exposed,  instead  of  the  whole  thereof.  That  the  lessee  of  a  build- 
ing has  a  right  to  the  use  and  occupation  of  the  outer  walls 
thereof  for  the  purpose  of  posting  bills  and  notices  thereon, 
provided  the  same  is  done  in  a  manner  that  is  not  harmful  or 
injurious  to  the  building,  is  well  recognized  and  supported  by 
the  authorities.  Snyder  v,  Kvlesh,  supra;  Lowell  v.  Strahan, 
145  Mass.  1  (12  N.  E.  401) ;  Forbes  v.  Oorman,  159  Mich.  291 
(123  N.  W.  1089) ;  Riddle  v,  LMlefield,  53  N.  H.  503  (16  Am. 
Rep.  388) ;  Salinger  v.  North  Am.  W,  M.  Co.,  70  W.  Va.  151 
(73  S.  E.  312) ;  WUloughby  v,  Lcmrence,  116  111.  11  (4  N.  E. 
356). 

The  decree  of  the  lower  court  is  correct,  and  it  is — Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 
De  Graff,  J.,  takes  no  part. 


B.  C.  Mason,  Appellant,  v.  Alfred  W.  Cater  et  al.,  Appellees. 

PliEABING':    Demurrer — ^Waiver.    A  demurrer  is  but  a  legal  exception 
1     to    the  sufficiency  of  a  pleading,  and  is  waived  by   a   subsequent 
pleading. 
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EVIDENOE:  Parol  as  Affecting  Writings — GoUal^ral  Oral  Contract 
2  for  Discharge.  Parol  evidence  is  competent,  between  the  original 
parties  to  an  apparently  complete  and  delivered  written  contract, 
to  show  a  collateral,  contemporaneous,  and  inducing  agreement,  un- 
der which  the  written  contract  was,  under  certain  conditions,  to  be 
relinquished  and  discharged.  So  held  where  the  maker  of  notes 
representing  the  purchase  price  of  a  farm  was  allowed  to  show  an 
oral,  contemporaneous,  collateral  contract,  under  which  he  was  to  be 
released  from  the  notes  in  case  he  sold  the  farm  to  one  who  would 
assume  the  indebtedness  evidenced  by  the  notes. 

Appeal  front  Hamilton  District  Court. — R.  M.  Wright,  Judge. 

April  5,  1921. 
Rehearing  Denied  October  1,  1921. 

Action  at  law,  to  recover  on  two  promissory  notes.  De- 
fendants admit  the  execution  thereof,  but  plead  that  the  notes 
were  delivered  on  condition,  and  for  a  special  purpose  only,  by 
virtue  of  a  collateral  parol  agreement  which  was  the  inducement 
for  the  signing  of  said  notes.  Verdict  of  a  jury,  finding  for 
defendants.  Judgment  entered  against  plaintiff  for  costs.  Plain- 
tiff appeals. — Affirmed, 

Martin  dt  Alexander,  for  appellant. 
J^.  J.  Lund,  for  appellee. 

De  Graff,  J. — Plaintiff  and  defendants  exchanged  farms 
at  stipulated  values.  Taking  into  consideration  the  agreed 
values  of  the  farmis  and  the  outstanding  mortgages,  it  was  de- 
termined by  the  parties  that  the  difference  was  in  the  sum  of 
$2,455,  in  favor  of  the  plaintiff,  as  evidenced  by  the  notes  in  suit. 

It  is  alleged  in  answer  by  defendants  that  the  execution 
and  delivery  of  said  notes  were  made  upon  the  express  condi- 
tion, understanding,  and  agreement  between  the  parties  that 
the  land  conveyed  to  defendants  was  to  be  placed  upon  the 
market  for  sale,  and,  if  sold  to  a  purchaser  acceptable  to  plain- 
tiff, and  one  who  would  agree  to  pay  the  indebtedness  evidenced 
by  the  notes,  then  these  defendants  would  not  be  liable  for  any 
other  sum  than  the  interest  upon  said  notes  at  the  date  of  sale ; 
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that  plaintiff  was  to  collect  the  remaining  interest  and  prin- 
cipal of  said  notes  from  said  purchaser,  or  make  the  said  sum 
from  the  land  in  question. 

Defendants  further  allege  that,  on  October  22,  1915,  a  pur- 
chaser (C.  M.  Arthur)  was  found  for  said  land,  who  was  ac- 
ceptable to  the  plaintiff;  that  plaintiff  requested  these  defend- 
ants to  make  sale  of  said  land  to  him ;  that  the  sale  of  said  land 
was  made  to  C.  M.  Arthur,  and  in  consideration  of  the  oral 
promise ;  that  the  said  Arthur  agreed  to  pay  said  indebtedness, 
and  assumed  to  pay  it,  in  the  deed  executed  to  him ;  that  the  de- 
fendants did  pay  the  interest  on  said  notes  up  to  the  date  of  the 
sale  to  Arthur ;  that,  by  reason  of  the  said  oral  contract  and  the 
sale  of  said  land  to  Arthur,  there  is  nothing  due  plaintiff,  and 
he  is  estopped  from  asserting  his  claim  against  the  defendants. 

Upon  the  issues  thus  joined,  trial  was  had.  The  court  in- 
structed the  jury  on  the  theory  presented  by  defendants  in 
their  pleadings,  and  the  jury  returned  its  verdict  in  favor  of 
defendants. 

If  the  evidence. offered  by  the  defendants  in  support  of  the 
alle^tions  of  their  answer  is  competent,  it  is  amply  sufficient 
to  sustain  the  verdict. 

I.  Plaintiff  filed  a  demurrer  to  the  answer  of  defendants, 
and  error  is  assigned  in  the  overruling  thereof  by  the  trial  court. 
There  is  no  merit  in  this  contention.    A  demurrer  is  but  a  legal 

exception    to    the    sufficiency    of    a    pleading 

■  muvm:  {WapMo  8t.  8av.  Bank  v.  Colton,  143  Iowa 

wmiYer.  359),  and  is  waived  by  a' subsequent  pleadii^. 

II.  The  major  contention  of  appellant  and  the  assignment 
of  errors  in  relation  thereto  are  predicated  on  the  principle 
'"that  aU  agreements  made  between  the  parties  touching  the 
2  evidbkob:  subject-matter  of  a  contract,  when  reduced  to 

f!SSn/*i?rit-        writing,  are  presumed  to  be  evidenced  by  the 
S5'co?trart'*^     writing;  that  the  writing  is  the  last  and  fullest 
for  diflcharge.       cxprcssion  of  the  agreement  itself;   and  that 
it  can  be  neither  altered,  modified,  nor  changed  by  parol  evi- 
dence, except  in  an  action  in  equity  to  reform/' 

It  is  the  contention  of  appellee  **that,  as  between  parties 
to  a  written  contract,  an  oral  agreement  collateral  to  the  writing 
and  serving  as  an  inducement  for  the  signing  thereof  may  be 

Voi^  192  lA.— 10 
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shown  by  parol,  and  that  it  may  also  be  shown  that  a  written 
obligation  has  been  discharged,  in  accord  with  the  terms  of  a 
collateral  oral  agreement,  differing  from  the  terms  of  the  instru- 
ment itself." 

The  defendants  produced  a  purchaser  satisfactory  to  plain- 
tiff, and  one  who  did  agree  to  pay  this  indebtedness.  The  de- 
fendants did  pay  the  interest  to  the  date  of  sale,  in  conformity 
to  their  agreement.  The  burden  of  proof  was  on  the  defend- 
ants to  establish,  by  a  preponderance  of  the  evidence,  the  allega- 
tions of  their  answer,  to  wit:  (1)  That  a  part  of  the  considera- 
tion moving  to  the  defendants  in  the  execution  and  delivery  of 
the  notes  to  plaintiff  was  the  promise  of  plaintiff  that  he  would 
release  them  from  payment,  on  the  performance  of  certain  con- 
ditions. (2)  That  the  conditions  were  that  defendants  should 
transfer  the  land  to  a  person  acceptable  to  plaintiff,  and  that 
such  person  would  agree  to  pay  said  notes,  and  that  defendants 
would  pay  the  interest  on  said  notes  to  the  time  of  sale  and 
transfer  to  such  person.  (3)  That  defendants  did  sell  and 
transfer  the  said  land  to  one  Arthur,  a  person  satisfactory  to 
plaintiff,  and  that  Arthur  did  assume  and  agree  to  pay  the  said 
notes.  (4)  That  defendants  did  pay  the  interest  on  said  notes 
to  the  time  of  sale  and  transfer.  (5)  That  defendants  relied 
upon  the  said  promise  of  the  plaintiff  to  their  detriment,  and 
that  said  notes  would  not  have  been  executed  and  delivered,  ex- 
cept for  the  statements,  promises,  and  representations  made  by 
the  plaintiff  to  defendants,  prior  to  execution  of  the  notes  in 
suit. 

As  between  the  immediate  parties  to  a  negotiable  promis- 
sory note,  the  delivery  may  be  shown  to  have  been  conditional, 
and  for  a  special  purpose  only.  Section  3060-al6,  Code  Supple- 
ment, 1913;  First  Nat,  Bank  v.  Miller  (N.  D.),  179  N.  W.  997. 

The  essence  of  the  delivery  of  negotiable  paper  is  the  intent 
of  the  parties,  and  proof  of  conditions  of  execution  and  delivery 
is  not  in  contravention  of  the  parol  evidence  rule.  Herron  v. 
Brinton,  188  Iowa  60;  Oakland  Cent.  Assn.  v.  Lakins,  126  Iowa 
121. 

Our  reports  are  replete  with  decisions  that,  as  between 
original  parties  to  a  written  contract,  an  oral  agreement  col- 
lateral to  the  writing,  and  serving  as  an  inducement  for  the 
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signing  thereof,  may  be  established  by  parol.  Ball  v.  James, 
176  Iowa  647 ;  Sutton  v.  Oriebel,  118  Iowa  78 ;  Oamer  v.  Kratzer, 
173  Iowa  292;  Banwart  v.  ShMenberg,  190  Iowa  418.  The 
case  at  bar  is  controlled  by  the  cases  cited,  and  no  good  purpose 
would  be  served  in  disenssing  in  this  opinion  the  weight  of 
authority  rule  repeatedly  affirmed  by  this  court. 

Wherefore,  the  judgment  entered  by  the  trial  court  is — 
Affirmed, 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


H.  L.  MhjLer,  Appellee,  v.  C.  B.  Eller,  Appellant. 

GOOD  WILIa:     Purchase  by  Nonlicensee.     Equity  may  specifically  en- 
1    force  a  contract  for  the  sale  of  the  business,  good  will,  and  equip- 
ment of  a  dentist,  even  though,  on  the  day  fixed  for  performance, 
the  vendee  has  not  been  lawfully  authoriaed  to  practice  dentistry  in 
this  9tat€, 

SPECIFIC  FEBFOBMAKCE:     Purdiase  of  Business  by  Nonlicensee. 
S    specific   performance  may  be  granted   of  a  contract  for  the  sale 
of  the  good  will,  business,  and  equipment  of  a  dentist,  even  though, 
when  the  day  of  performance  arrives,  the  vendee  is  not  duly  li- 
censed to  practice  dentistry  in  this  state. 

Appeal  from  Page  District  Court. — Thomas  Arthur,  Judge. 

June  25,  1921. 
Rehearing  Denied  October  1,  1921. 

Action  in  equity  for  the  specific  performance  of  a  written 
contract  for  the  sale  of  the  business  of  a  dentist  and  the  per- 
sonal property  used  in  connection  with  said  business,  and  for  an 
injunction  to  restrain  the  defendant  from  engaging  in  the  prac- 
tice of  dentistry  contrary  to  said  contract.  Plaintiff  was  granted 
a  decree,  as  prayed,  and  the  defendant  appeals. — Affirmed. 

Chester  J.  Eller,  Stephens  &  Thornell,  and  Orr  &  Turner, 
for  appellant. 

W.  E.  Mitchell  and  Wilson  &  Keenan,  for  appellee. 
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Paville,  J. — The  appellant  is  a  dentist,  engaged  in  the 
practice  of  his  profession  in  the  city  of  Clarinda,  Iowa,  and  had 
been  so  engaged  for  some  12  years  prior  to  the  date  of  the  com- 
mencement of  this  action.  In  1919,  the  appellee 
*  purchase  by*  was  a  studcnt  of  dentistry  at  Creighton  Uni- 
nonicensee.  .  ygrsity,  in  Omaha,  and  expected  to  engage  in 
the  practice  of  his  profession  within  the  state  of  Iowa.  It  was 
his  intention  to  take  the  required  examination  in  the  state  of 
Iowa  in  June,  1919.  On  the  17th  day  of  February,  1919,  the 
appellant  and  appellee  entered  into  a  written  contract.  The 
parts  thereof  material  to  the  question  presented  in  this  appeal 
provide  that  the  appellant  was  to  sell  to  the  appellee  his  office 
equipment  and  practice  for  a  consideration  of  $2,500,  $25  of 
which  was  paid  in  cash  at  the  time  the  agreement  was  signed. 
A  note  for  $475  was  given  by  the  appellee  to  the  appellant,  due 
July  15,  1919,  at  6  per  cent  interest  per  annum,  as  provided  in 
the  contract.  It  was  also  provided  in  the  contract  that  the  sum 
of  $500  was  to  be  paid  upon  taking  possession,  and  a  mortgage 
was  to  be  given,  due  in  5  years,  at  6  per  cent,  payable  annually. 
The  appellant,  except  in  case  of  sickness,  was  to  keep  the  office 
open  and  continue  the  business  from  that  date  until  the  date  of 
possession,  and  the  contract  provided,  **8uch  date  of  possession 
being  not  later  than  July  15,  1919,  or  earlier  at  option  of  second 
party  thereto."  The  contract  also  provided  for  the  keeping  of 
insurance  upon  the  premises,  and  contained  the  following  pro- 
visions : 

**  First  party  agrees  as  a  part  of  the  consideration  herein 
not  to  practice  dentistry  in  Clarinda,  Iowa,  for  a  period  of  25 
years  from  date  of  possession  given  second  party. 

**Time  is  the  essence  of  this  contract,  either  party  failing 
to  abide  by  the  stipulations  of  this  contract  agree  to  the  sum 
of  $1,000  liquidated  damages." 

On  the  date  that  said  contract  was  signed,  the  appellee  paid 
to  appellant  the  sum  of  $25,  as  prO\ndeil  in  the  contract,  and 
executed  and  delivered  to  the  appellant  his  promissory  note  for 
$475,  due  July  15,  1919. 

After  making  the  contract,  the  appellant  retained  posses- 
sion of  the  office,  and  continued  the  practice  of  dentistry.  On 
July  15,  1919,  the  appellee  went  to  the  office  of  the  appellant, 


Oct.,  1921]  Miller  v.  Eller.  149 

and  made  a  full  and  complete  tender  of  performance  of  the 
contract  on  his  part,  and  also  tendered  the  cash,  in  place  of 
the  note  and  mortgage  provided  for  in  the  contract.  This  offer 
was  refused  by  the  appellant.  On  the  same  day,  to  wit,  July 
15th,  the  appellant  addressed  a  letter  to  the  appellee,  stating 
that  he  could  not  turn  his  practice  over  to  a  nonpractitioner, 
and  offering  to  release  the  appellee  from  all  responsibility  and 
obligation  under  the  contract,  and  to  return  the  cash  payment 
and  note  to  him. 

After  the  appellee  had  made  a  tender  of  full  performance 
on  his  part,  and  on  July  16th,  the  appellant  caused  to  be  served 
upon  the  appellee  a  formal  notice  of  rescission  and  cancellation 
of  said  contract.  Thereafter,  this  suit  was  commenced  by  the 
appellee,  to  enforce  specific  performance  of  said  contract  and 
to  enjoin  the  appellant  from  continuing  the  practice  of  dentistry 
within  the  city  of  Clarinda  for  a  period  of  25  years. 

I.  Various  questions  are  discussed  in  the  submission  of 
this  ease ;  but  the  appellant  relies  mainly  upon  the  proposition 
that  the  appellee  was  not  in  a  position  to  insist  upon  performance 
of  the  contract  between  the  parties  because,  at  the  time  of  per- 
formance, to  wit,  July  15,  1919,  the  appellee  was  not  a  dental 
practitioner,  authorized  to  engage  in  the  practice  of  that  pro- 
fession under  the  laws  of  the  state  of  Iowa. 

The  undisputed  facts  show  that,  at  the  time  of  entering 
into  the  contract  in  question,  the  appellee  was  a  student  of 
dentistry  in  a  university  in  Omaha,  and  expected  to  complete 
his  studies  and  to  pass  the  examination  given  by  the  board  of 
dental  examiners  of  the  state  of  Iowa  in  the  fore  part  of  June. 
Some  time  in  May,  the  appellee  was  injured  in  an  automobile 
accident,  and  was  confined  in  a  hospital  in  Omaha  at  the  time 
that  the  examination  was  held  by  the  examiners  in  Iowa.  It  was 
physically  impossible  for  him  to  be  present  and  take  said  exami- 
nation at  said  time,  because  of  his  injuries.  He  was,  however, 
released  from  the  hospital  and  had  completed  his  studies  prior 
to  the  15th  day  of  July,  at  which  time  he  tendered  performance 
of  the  contract  on  his  part.  The  evidence  also  shows  that  he 
took  the  examination  before  the  dental  examiners  of  Iowa  at 
the  next  examination,  which  was  held  in  October  following, 
and  duly  passed  said  examination  and  beeame  entitled  to  pra' 


160  Ma.LEB  V.  Bller.  [  192  Iowa 

tice  dentistry  within  the  state  of  Iowa  at  that  time.  All  of  this 
occurred  prior  to  the  time  of  the  trial  of  this  action. 

There  is  no  doubt,  under  the  testimony,  that  both  parties 
understood  that  it  was  the  intention  of  the  appellee  to  pass 
the  examination  of  the  board  of  dental  examiners  in  Iowa  in 
June,  and  that  he  intended  to  purchase  the  appellant's  practice 
and  ofBce  equipment  and  take  possession  thereof  on  or  before 
July  15th.  He  was  prevented  from  passing  the  dental  exami- 
nation at  that  time,  because  of  the  automobile  accident  above 
referred  to. 

It  is  the  appellant's  contention  that  ''it  was  necessary  for 
plaintiff  to  be  licensed  to  practice  dentistry  on  or  before  July 
15,  1919,  the  date  of  performance,  in  order  for  said  business  to 
be  transferred."  The  appellant  relies  upon  Sections  2600-ol 
and  2600-o2  of  the  Code  Supplement,  1913,  as  follows: 

**2600-ol.  Every  person  who  shall  practice  dentistry,  either 
personally  or  as  proprietor,  employee,  or  assistant,  shall  keep 
his  license  in  open  view  in  his  operating  room ;  and  if  he  owns, 
operates  or  controls  a  dental  ofSce,  where  anyone  other  than 
himself  is  practicing  dentistry,  he  shall  also  cause  to  be  dis- 
played, and  keep  in  a  conspicuous  place  at  the  entrance  of  his 
place  of  business,  the  name  of  each  and  every  person  employed 
by  him  in  the  practice  of  dentistry  at  that  place. 

**2600-o2.  It  shall  be  unlawful  for  any  person  owning,  or 
conducting  a  dental  ofSce  where  dental  work  of  any  kind  is 
done,  or  contracted  for,  to  employ,  retain,  or  permit  any  un- 
licensed dentist  to  practice  dentistry  in  such  dental  office,  con- 
trary to  the  provisions  of  this  act,  but  nothing  in  this  act  shall 
be  construed  to  prevent  a  person  not  a  licensed  dentist  from 
doing  laboratory  work." 

The  appellant's  contention  is  that,  inasmuch  as  the  appellee, 
on  July  15,  1919,  had  not  passed  the  examination  given  by  the 
board  of  dental  examiners,  he  could  not  lawfully  practice  den- 
tistry in  the  state  of  Iowa,  and  therefore  could  not  require  the 
appellant  to  sell  to  him  his  good  will,  business,  and  office  fix- 
tures. 

It  may  be  conceded  that  the  appellee  could  not  practice 
dentistry  and  maintain  and  operate  a  dental  office  until  he  had 
passed  the  examination  provided  by  the  statutes  of  Iowa.    This 


Oct.,  1921]  Miller  v.  Bller.  151 

is  a  matter  in  which  the  state  has  an  interest;  but  we  fail  to 
see  how  it  concerns  the  appellant  at  all,  so  far  as  •  carrying 
out  the  obligations  of  his  contract  is  concerned,  whether 
the  appellee  had  been  admitted  to  practice  or  not,  on  the  15th 
day  of  July,  1919.  The  contract  provided  for  the  sale  by  the 
appellant  of  his  practice,  business,  and  office  equipment  to  the 
appellee.  There  was  no  condition  of  the  agreement  that  the 
appellee  should  be  in  a  position  to  do  anything  except  to  pay 
the  purchase  price.  So  far  as  the  appellant  was  concerned, 
under  this  contract,  it  could  make  no  difference  whatever  to 
him  whether  the  appellee  practiced  dentistry  or  not.  The  ap- 
pellee would  have  a  perfect  right,  if  he  saw  fit  so  to  do,  to  lock 
up  the  office  and  dispose  of  the  office  equipment,  or  he  might 
sell  it  or  rent  it.  He  was  not  obligated  to  carry  on  the  business 
a  single  instant  after  he  purchased  and  acquired  it  from  the 
appellant.  He  simply  was  to  buy  and  pay  for  the  business,  good 
will,  and  equipment,  and  he  could  resell  it  or  close  up  the  office, 
or  do  as  he  saw  fit  with  that  which  he  bought.  So  far  as  the 
fulfillment  of  his  contract  with  the  appellee  was  concerned,  it 
made  no  legal  difference  to  the  appellant  whether  the  appellee 
was  a  dentist,  a  farmer,  or  a  banker.  He  had  a  perfect  right 
to  buy  the  very  things  he  contracted  for,  and  to  do  with  them 
as  he  chose. 

If  the  appellee  had  attempted,  before  passing  the  exami- 
nation given  by  the  dental  board,  to  practice  dentistry,  it  would 
have  been  a  matter  for  action  by  proper  legal  authority.  But 
the  appellant  cannot  refuse  to  perform  the  contract  op  his  part 
merely  because,  at  the  time  fixed  for  performance,  the  appellee 
was  not  yet  licensed  to  practice.  If  the  appellee  had  died,  his 
administrator  could  still  have  enforced  this  contract.  If  the 
appellee  had  assigned  the  contract  to  another  person,  whether 
dentist  or  not,  it  could  have  been  enforced  against  the  appellant. 

The  good  will  of  a  business  or  a  profession  may  be  the  sub- 
ject of  bargain  and  sale,  when  connected  with  any  specific  stock 
in  trade  or  with  some  valuable  secret  of  trade  or  with  a  well- 
established  stand  for  business  or  with  the  practice  of  a  profes- 
sion. A  court  of  equity  will  decree  specific  performance  of  a 
contract  for  the  sale  of  the  good  will  of  such  a  business.  Moore- 
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head  v,  Hyde,  38  Iowa  382;  Hedge,  Elli4>tt  &  Co.  v.  Lowe,  47 
Iowa  137;  Sickles  v.  Lauman,  185  Iowa  37. 

II.  It  is  ui^ed  by  the  appellant  that  time  was  made  of  the 
essence  of  the  written  contract  by  its  terms,  and  that  the  appellee 
could  not  recover  because  he  had  not  been  admitted  to  the  prac- 
tice of  dentistry  at  that  time,  and  therefore  could  not  perform 
on  his  part.  Time  was  made  of  the  essence  of  the  contract  by 
its  terms;  but,  on  the  date  named,  the  appellee  was  ready  to 
perform  all  that  was  required  of  him  by  the  contract,  and  ten- 
dered full  and  complete  performance  to  the  appellant.  This  is 
all  that  the  appellant  could  expect  or  had  a  right  to  require. 

III.  It  is  contended  that  the  appellant  rescinded  the  con- 
tract, and  had  a  right  so  to  do,  and  that,  therefore,  specific 
performance  should  be  denied.  We  do  not  find  that  the  ap- 
pellant had  any  legal  ground  on  which  to  base  his  alleged  right 
to  a  rescission.  It  was  the  appellant  who  was  in  default,  and 
not  the  appellee. 

IV.  It  is  contended  that  the  contract  is  lacking  in  mutual- 
ity ;  that  specific  performance  is  not  a  matter  of  right ;  and  that 
a  court  of  equity  was  not  justified  in  decreeing  specific  perform- 
ance in  the  instant  case.     While  the  contract 

2.  Speoifio    pbr-  .         _  .  ,  ,      .      ,    ,         1       . 

formanok:  may  not  be  drawn  with  technical  legal  nicety 

purchase  of  ,  .   .  .^     .  ^    ,      i  •  •  ^       i-. 

buginess  by  and  prccisiou,  it  IS  not  lacking  in  mutuality, 

and  lairly  expresses  the  intention  of  the  parties. 
In  view  of  the  subject-matter  of  the  contract  and  the  terms 
and  provisions  thereof,  it  was  clearly  within  the  weU-recognized 
powers  of  a  court  of  equity  to  grant  specific  performance  of 
this  contract,  rather  than  to  compel  the  parties  to  resort  to  an 
action  for  damages  in  a  court  of  law.  The  appellee  was  entitled 
to  a  specific  performance  of  the  contract,  and  to  an  injunction 
restraining  tlie  appellant  from  practicing  dentistry  within  the 
city  of  Clarinda,  Iowa,  for  a  period  of  25  years,  as  provided  in 
the  contract. 

Upon  the  entire  record,  we  are  satisfied  that  the  decree  of 
the  lower  court  is  correct,  and  it  is  in  all  respects — Affirmed. 

Evans,  C.  J.,  Weaver,  Preston,  and  Stevens,  JJ.,  concur. 
Arthur,  J.,  took  no  part. 
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Rachel  J.  Miller,  Appellant,  v.  SwARTZiiENDER  &  Holman, 
Appellee ;  Albert  Pick  &  Company,  Intervener. 

APPEAL  AND  ^BBOB:    Assignment  of  Error — ^Bequirements.    Assign- 

1  ments  of  error  must  be  specific;  moreover,  they  must  be  argued; 
and,  in  general,  assignments  not  made  in  accordance  with  the  rules 
will  be  disregarded. 

PLEADING:    Motion  Attacked  After  Answering.    One  who  has  answered 

2  a  pleading  may  not  thereafter  attack  it  by  motion  without  with- 
drawing the  answer  under  permission  of  court. 

LAKDLOBD  AND  TENANT:    Bent— Lien— Priority  of  Purchase-Money 

3  Mortgage.  A  purchase-money  mortgage  on  personalty,  even  though 
defectively  acknowledged,  executed  by  a  tenant  subsequent  to  the 
execution  of  the  lease  and  possession  by  him  under  the  lease,  is 
prior  in  right  to  the  landlord's  lien  for  rent. 

Appeal  from  Linn  District  Court. — P.  P.  Dawley,  Judge. 

May  3,  1921. 
Rehbarinq  Denied  October  1,  1921. 

Defendants  operated  in  Cedar  Rapids  a  restaurant  known 
as  the  **Callef^e  Inn,"  under  a  written  lease  with  the  plaintiff. 
This  action  was  originally  instituted  to  enforce  a  landlord's 
lien  on  defendant's  property  located  on  the  leased  premises. 
Intervener's  claim  is  predicated  on  the  allegations  that  the  per- 
sonal property  in  controversy  was  sold  to  the  defendants,  and 
that  title  to  said  property  remained  in  the  intervener  until  the 
perfomiance  of  certain  conditions  on  the  part  of  the  defendants. 
A  part  of  the  purchase  price  of  the  merchandise  sold  to  defend- 
ants was  paid,  and  notes  secured  by  mortgage  were  executed  and 
delivered  for  the  balance.  The  defendants  made  no  appearance 
nor  filed  answer  in  this  action.  The  trial  court  established  the 
hen  of  the  intervener  as  superior  to  the  landlord's  lien,  and 
judgment  was  entered  accordingly.  Plaintiff  appeals. — Af- 
firmed. 
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Rickel  i&  Dennu,  for  appellant. 
Uvng  <C-  Hann,  for  appellee. 

Db  Graff,  J. — I.  Numerous  errors  are  assigned  by  ap- 
pellant, but  it  is  quite  apparent  that  the  rules  of  this  court  in 
the  preparation  of  brief  and  argument  have  not  been  observed. 

Assignments  of  error  must  be  specific,  to  pre- 
'  bbkob:  as-  sent  a  question  for  decision  in  this  court.  Error 

error:     require-      IS    UOt    prCSUmcd,    UOr    cau    WC    be    expectcd    tO 

™^°  '  search  the  record  to  ascertain  whether  there  is 

something  upon  which  error  may  be  predicated.  Pierce  v.  WUke, 
165  Iowa  386 ;  Mondamvn  Bank  v,  Burke,  165  Iowa  711. 

Assignments  of  error  must  be  argued,  or  they  will  be  con- 
sidered abandoned.  Winsor  &  Son  v.  Mutual  Fire  &  Tor.  Assn., 
170  Iowa  521 ;  HoUgren  v.  Des  Moines  City  B.  Co.,  174  Iowa 
568;  Thompson  ik  Romack,  174  Iowa  155. 

In  general,  it  may  be  stated  that  propositions  assigned  as 
error,  when  not  presented  in  the  manner  and  form  required  by 
the  rules  of  this  court,  will  not  be  considered  on  appeal.  Lam- 
kin  V.  Lamkin,  177  Iowa  583. 

II.  Plaintiff  moved  to  strike  intervener's  amendment  to  the 
petition,  filed  December  3,  1918.  Plaintiff  had  filed  an  answer 
to  said  amendment  on  December  4th.  The  motion  to  strike  was 
2  Pleading:  mo-     ^ladc  on  December  16th,  after  the  cause  was 

after  "STbwot.       ^^^^^  Submitted  to  the  court.    It  was  properly 
*°6-  overruled.    An  amendment  to  a  petition  cannot 

be  attacked  after  the  filing  of  answer  thereto,  without  with- 
drawing the  answer  by  leave  of  court  first  had  and  obtained. 
This  was  not  done. 

III.  It  is  contended  by  appellant  that  the  lease  in  question 
contained,  in  addition  to  the  landlord's  lien,  a  chattel  mortgage 
lien  **on  all  goods,  furniture,  fixtures,  and  other  property  of 

every  nature,  which  shall  have  been  kept,  stored, 

3.  Landlord  _    .  i        ^^         •  j    i  j 

AND  tsnant:       or  used  in  or  about  said  leased  premises  or 
priority  of '  used  in  connection  therewith  during  the  entire 

SSmey^mort-        term  of  this  lease,"  to  secure  the  payment  of 
^''^^-  the  rent. 

In  other  words,  it  is  claimed  that  a  twofold  lien  existed  by 
virtue  of  the  lease,  and  that  for  this  reason  plaintiff's  rights 


Oct.,  1921]      Miller  v.  Swartzlender  &  Holman.  155 

were  superior  to  the  lien  of  the  purchase-money  mortgage  given 
by  defendants  to  intervener  subsequently  to  the  execution  of 
the  lease.  We  ean  recognize  but  two  li^ns  in  this  case :  the  land- 
lord's  lien  and  the  purchase-money  mortgage  lien.  No  other 
liens  are  in  issue. 

If  the  tenant  is  in  the  apparent  ownership  of  personal  prop- 
erty when  the  lease  is  executed,  and  the  conditional  sale  of  such 
property  is  not  in  writing  and  recorded,  then  and  then  only  is 
the  landlord  considered  a  subsequent  purchaser,  within  the  pur- 
view of  Section  2906  of  the  Code ;  and  if  without  actual  notice 
of  the  real  ownership,  he  mAy  treat  the  condition  as  void.  This 
is  not  the  instant  case. 

Under  the  terms  of  the  lease  in  question,  plaintiff  Miller 
had  a  lien  upon  all  of  the  property  of  the  defendant  located  or 
placed  upon  the  premises,  and  upon  none  other.  The  land- 
lord's lien  existed  by  operation  of  the  law,  but  it  attached  only 
to  the  property  rights  of  the  lessee.  It  was  coexistent  and  co- 
extensive with  such  rights.  This  being  true,  the  lessee  possessed 
and  held  the  property  in  controversy  subject  to  the  purchase- 
money  mortgage,  and  the  landlord's  lien  was  subject  in  like 
manner  to  these  conditions.  The  sale  and  mortgage  constituted 
a  single  transaction,  and  plaintiff  acquired  no  rights  intervening 
between  the  sale  and  the  giving  of  the  mortgage. 

It  is  further  contended  by  appellant  that  plaintiff  had  no 
actual  knowledge  of  the  existence  of  intervener's  claim,  and  that 
the  filing  of  the  purchase-money  mortgage  did  not  constitute 
constructive  notice,  for  the  reason  that  the  said  mortgage  was 
defectively  acknowledged ;  so  that  the  recording,  under  the  pro- 
visions of  Section  2905  and  2906  of  the  Code,  did  not  make  it 
a  valid  instrument  against  the  landlord. 

The  doctrine  of  constructive  notice  by  recording  the  pur- 
chase-money mortgage  is  not  applicable,  and  no  other  lien  on 
the  part  of  the  landlord  is  involved  herein. 

The  mere  bringing  of  personal  property  upon  the  leased 
premises,  so  as  to  fall  within  the  operation  of  the  lease,  does  not, 
per  sCf  make  the  landlord  a  subsequent  purchaser  for  value. 

It  has  been  repeatedly  affirmed  by  the  decisions  of  this  court 
that  the  giving  of  a  purchase-money  mortgage  by  a  tenant, 
as  part  of  the  transaction  of  purchase  by  him,  constitutes  a  lien 
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in  favor  of  the  vendor  on  such  property,  superior  to  the  lien  of 
the  landlord  for  rent. 

This  case  is  ruled  by  the  following:  Barrett  v,  Mqrtzahn, 
186  Iowa  548 ;  Trtistees  Hubbell  Est.  v,  Davison,  184  Iowa  131 ; 
Snyder  v,  Collins,  184  Iowa  122 ;  Amundson  v.  Standard  Ptg. 
ijt  Mfg.  Co.,  140  Iowa  464;  Ancient  Order  of  U.  W.  v.  Martin, 
172  Iowa  702. 

The  judgment  entered  by  the  trial  court  is,  therefore, — 
Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


C.  R.  Mills,  Appellant,  v.  Wapsipinioon  Power  Company  et  al., 

Appellees. 

WATERS  AND  WATEBCOUBSES:    Decree  in  re  Oonstniction  of  Dun. 

Ambiguous  decree  construed,  iind  held  to  authorize  the  construction 
and  maintenance  of  a  dam  to  a  height  contemplated  by  the  parties 
at  the  time  the  decree  was  entered,  especially  when  the  one  com- 
plaining did  not  show  that  he  would  be  damaged  by  the  proposed 
construction. 

Appeal  from  Linn  District  Court. — F.  F.  Dawley,  Judge. 

June  25,  1921. 
Rehearing  Denied  October  1,  1921. 

Action  in  equity  to  enjoin  the  defendants  from  raising  the 
height  of  a  dam  across  tlie  Wapsipinicon  River.  The  petition 
was  dismissed,  and  defendants  appeal. — Affirmed. 

Voris  &  Haas,  for  appellant. 
Redmond  &  Stewart,  for  appellees. 

Faville,  J. — The  appellant  is  the  owner  of  a  farm  of  about 
300  acres,  located  about  2%  miles  from  Central  City.  The  farm 
is  bounded  on  the  east  for  about  1%  miles  by  the  Wapsipinicon 
River.    At  an  early  day,  a  dam  was  constructed  across  the  river 
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at  Central  City.  As  originally  constructed,  the  dam  was  of  an 
old  type,  composed  largely  of  wooden  material,  and  was  subject 
to  destruction  by  floods  and  by  decay.  About  the  years  1911 
and  1912,  the  old  dam  was  replaced  by  the  construction  of  a  con- 
crete dam,  near  the  point  where  the  old  dam  had  been  located. 
The  new  dam  was  erected  some  3  feet  or  more  higher  than  the 
old  dam  was  at  the  time  the  new  dam  was  built.  At  the  time  of 
the  construction  of  the  new  dam,  an  electric  power  house  was 
built  at  the  west  end.  The  new  concrete  dam,  as  cdnstructed, 
appears  to  have  been  about  12  feet  in  height.  After  the  dam 
was  built,  a  controversy  arose  between  the  appellees  and  the 
owners  of  land  up  stream,  regarding  the  same,  and  this  finally 
PKulted  in  the  institution  of  proceedings  by  appellees,  under 
Chapter  1,  Title  X,  of  the  Code,  for  the  purpose  of  obtaining 
the  rights  of  flowage.  Settlement  of  the  disptited  question  was 
finally  effectuated  in  said  action  between  the  appellees  and  the 
various  landowners,  including  the  appellant  herein.  At  said 
time,  a  decree  was  entered,  granting  to  the  appellees  herein  a 
lieense  **to  construct  said  dam  and  improvement  as  proposed, 
and  to  raise  the  same  as  therein  proposed,  with  the  necessary 
raceways,  flowage,  and  spillways  and  other  construction,  to  use, 
maintain,  and  operate  said  dam  so  raised  and  improved  at  its 
present  height,  constructed  in  cement." 

Said  decree  was  entered  in  April,  1917.  It  is  the  contention 
of  the  appellant  that,  in  the  early  part  of  the  following  Septem- 
ber, the  appellees  commenced  the  erection  of  a  cement  addition 
on  the  west  end  of  said  dam  and  on  the  top  thereof.  The  claim 
is  that  the  said  addition,  about  to  be  erected,  was  to  be  42  feet 
long  and  4  feet  high.'  Appellant's  contention  is  that  the  con- 
struction of  the  so-called  addition  to  the  said  dam  was  in  direct 
violation  of  the  terms  and  provisions  of  the  license  granted  to 
tiie  appellees  by  the  said  order  and  decree  of  the  district  court, 
and  that  the  lands  of  the  appellant  would  suffer  damage  by 
reason  of  the  additional  overflow  from  the  waters  of  said  river, 
eaused  by  the  proposed  change  in  the  construction  of  said  dam 
and  the  addition  to  the  height  thereof. 

It  is  the  contention  of  the  appellees  that  the  decree  grant- 
ing the  appellees  a  license  to  construct  said  dam  contemplated 
the  construction  in  question  and  was  authorized  thereby,  and 
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it  is  their  further  contention  that,  in  any  event,  the  proposed 
construction  on  the  dam  would  cause  no  injury  whatever  to  the 
lands  of  the  appellant. 

It  appears  from  the  undisputed  testimony  that,  shortly  after 
the  concrete  dam  was  built,  in  1912,  the  appellees  erected  ou 
the  dam  a  concrete  pier,  located  42  feet  west  of  the  power  house. 
Gas  pipes  were  cast  in  the  concrete  of  the  dam  when  the  same 
was  constructed,  and  planks  were  bolted  to  these,  thus  filling  in 
the  space'  between  the  pier  that  had  been  erected  42  feet  from 
the  power  house,  and  the  wall  of  the  power  house.  The  planks 
were  maintained  at  different  heights  at  different  times,  varying 
from  2  to  4  feet.  The  ice  and  high  water  removed  these  planks, 
from  time  to  time.  The  evidence  showed  that  the  pier  and  the 
planks  had  been  so  maintained  for  about  5  years  prior  to  the 
time  of  the  decree  in  April,  1917.  These  planks  are  sometimes 
referred  to  as  *  *  dashboards. ' '  The  concrete  pier  that  was  erected 
originally  on  the  dam,  42  feet  from  the  power  house,  with  which 
the  planks  were  connected,  proved  to  be  too  weak  in  construc- 
tion, and  was  taken  out  by  the  ice  and  replaced  once  or  twice. 

The  appellant  sought  by  this  action  to  enjoin  the  appellees 
from  substituting  for  this  plank  construction  a  concrete  wall, 
4  feet  in  height.  The  appellant  contends  for  a  strict  interpreta- 
tion of  the  language  of  the  decree  licensing  the  construction  of 
the  dam.  Emphasis  is  laid  upon  the  fact  that  the  license  pro- 
vided that  the  appellees  may  ''maintain  and  operate  said  dam, 
so  raised  and  improved,  at  its  present  height,  canstructed  in 
cement,*' 

It  is  contended  in  behalf  of  the  appellant  that  the  language 
of  the  license  limits  the  right  of  the  appellees  to  maintain  the 
dam  at  the  height  at  which  it  had  been  constructed  in  cement, 
at  the  time  the  license  was  issued.  It  is  apparent  that  the 
language  of  the  decree  is  not  free  from  ambiguity.  The  decree 
provides  that  the  appellees  have  a  right  *  *  to  construct  said  danti 
and  improvement  as  proposed,"  and  also  "to  raise  the  same,  as 
therein  proposed,  with  the  necessary  raceways,  flowage,  and 
spillways  and  other  construction." 

The  evidence  shows  that  it  was  ** proposed''  to  construct 
said  dam  and  improvements  with  this  structure  4  feet  high,  ex- 
tending 42  feet  from  the  west  wall.    It  had  been  so  maintained 
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with  planks  for  a  number  of  years,  and  it  was  part  of  the  plans, 
and  it  was  "proposed"  to  continue  to  so  maintain  it.  The  pier 
42  feet  from  the  end  of  the  dam,  to  which  the  flashboards  or 
planks  were  attached,  had  already  been  built  of  cement. 

The  evidence  satisfies  us  that  it  became  necessary  to  replace 
with  concrete  this  structure  that  had  been  built  of  planks,  be- 
cause of  the  destruction  of  the  plank  structure,  and  also  because 
the  state  fish  and  game  commissioner  required  the  construction 
of  a  fiahway  in  the  dam. 

The  evidence  shows  that  the  structure  had  been  maintained 
for  a  number  of  years  between  the  concrete  pier  and  the  end 
of  the  dam.  The  appellant  concedes  some  knowledge  of  the 
existence  of  such  structure. 

We  think  there  is  but  one  conclusion  to  be  drawn  from  all 
of  the  evidence  in  the  case,  and  that  is  that  the  decree  was  in- 
tended to  and  did  give  to  the  appellees  the  right  to  construct 
the  dam  and  improvement  "as  proposed,"  and  to  raise  the 
same  "as  proposed,"  with  "the  necessary  raceways,  flo wage,  and 
spillways  and  other  consiniciion."  This,  in  view  of  the  circiun- 
stances  existing  at  the  time,  gave  the  appellees  the  right  to  main- 
tain the  concrete  dam,  and  also  the  concrete  pier  erected  thereon, 
42  feet  from  the  end,  and  to  maintain  between  the  said  pier  and 
the  end  of  the  dam  a  structure  4  feet  in  height.  We  do  not 
think  that  the  words  in  the  decree, '  *  to  use,  maintain,  and  operate 
said  dam,  so  raised  and  improved,  at  its  present  height,  con- 
structed in  ^cement,"  are  a  limitation  upon  the  right  of  the 
appellees  to  carry  out  the  plan  of  construction  that  was  "pro- 
posed" and  under  consideration  and  passed  upon  by  the  court 
in  panting  the  license.  It  can  make  no  difference  whatever  to 
the  appellant  whether  the  structure  on  the  dam,  extending  from 
the  waU  to  the  pier  42  feet  distant,  and  4  feet  high,  is  composed 
of  plank  or  of  cement.  The  sole  question  is  whether  or  not,  un- 
der the  situation  as  it  existed  at  the  time  the  license  was  granted, 
the  decree  of  the  court  granting  the  license  authorized  and  em- 
powered the  appellees  to  erect  such  a  structure  on  the  original 
ixoL  The  weight  of  the  evidence  is  to  the  effect  that  such  a 
structure  had  been  maintained  at  said  place  for  approximately 
five  years,  except  during  such  time  as  the  planks  were  washed 
away  or  voluntarily  removed  by  the  appellees.     The  proposed 
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plan  for  whieh  a  license  was  sought  involved  the  erection  of 
such  a  structure  on  the  dam,  as  a  part  thereof.  As  we  construe 
the  license  granted,  it  permitted  the  building  of  such  a  structure. 
The  situation  is  quite  similar  to  that  presented  in  the  -cases  of 
Wait  V.  Rohbins,  160  Iowa  587,  and  Bobbins  v.  Powers,  170 
Iowa  223. 

Again,  we  think  the  appellant  failed  to  prove  that  he  would 
suffer  any  additional  damage  that  had  not  been  considered  and 
compensated  for  at  the  time  the  license  in  question  was  granted. 
As  previously  stated,  the  structure  of  planks  had  been  maintfuned 
some  five  years  prior  to  the  granting  of  this  license  and  the 
settlement  of  appellant's  damages.  Furthermore,  the  evidence 
tends  to  show  that,  in  a  number  of  places  between  the  dam  and 
the  land  of  the  appellant,  the  width  of  the  river  was  narrower 
than  the  spillway  of  the  dam  would  be  after  the  concrete  struc- 
ture was  placed  thereon ;  and,  taking  into  consideration  the  gate 
provided  in  the  dam,  it  is  apparent  that  the  flow  of  water  over 
the  dam  would  not  be  so  interfered  with  as  to  cause  any  sub- 
stantial increase  in  the  overflow  upon  appellant's  land. 

Under  all  the  facts  and  circumstances  disclosed  by  the  evi- 
dance,  we  are  of  the  opinion  that  the  license  granted  the  appel- 
lees was  broad  enough  in  its  terms  to  permit  the  erection  of  the 
structure  proposed  by  substituting  concrete  for  the  previously 
existing  structure  of  planks,  and  that  the  appellant  was  not  en- 
titled to  a  writ  of  injunction  restraining  the  appellees  from 
building  such  structure. 

It  therefore  follows  that  the  judgment  of  the  district  court 
in  dismissing  the  appellant's  petition  was  correct,  and  it  is — 
Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  J  J.,  concur. 


John  Norton,  Appellee,  v.  Day   Coal  Compa-ny,  Appellant. 

MASTER  Ain>  SEBVAKT:     Workmen's  Compensation  Act — Findings 

1     by  Commissioner.     A  finding  by  the  industrial  commissioner  that  a 

claimant  for  compensation  was  a  contractor,  and  not  an  employee^ 

is   a    finality,   when    the    record    reveals    sufTi<'ient,   competent,    and 

supporting  evidence  for  such  finding. 
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flIABTES  AND  SERVANT:  Workmen's  Compensation  Act — Contractor 
2  (7)  or  Employee  (?)  A  contract  for  services  creates  the  rela- 
tion of  contractor  and  employer,  and  not  the  relation  of  employee 
and  employer,  when,  in  its  essential  features,  the  employer  retains 
no  control  over  the  methods  and  details  of  the  work,  but  only  over 
the  results.  Betention  €f  some  control  over  the  workman  does  not 
necessarily  render  the  latter  an  "employee. '*  So  held  where  the 
workman,  delivering  coal  for  a  dealer  at  a  stated  sum  per  ton,  used 
his  own  team  and  wagon,  and  loaded,  delivered,  and  obtained  a 
receipt  where  the  dealer  directed,  but  otherwise  was  not  subject 
to  the  control  of  the  dealer. 

Weaver,  C.  J.,  dissents. 

Note  that  five  judges  neither  concur  in  nor  dissent  to  Syllabus 
No.  2. 

Appeal  from  Woodbury  District  Court. — George  Jepson,  Juds:e. 

December  31,  1920. 
Rehearing  Denied  Oct'ober  1,  1921. 

Overruling  the  finding  of  the  industrial  commissioner,  the 
trial  court  held  that  appellee  was  entitled  to  compensation  under 
the  act,  because  an  employee  of  defendant.  Defendant  appeals. 
— Reversed. 

Sears,  Snyder  &  Gleysteen,  for  appellant. 
T.  P.  Cleary,  for  appellee. 

Salinger^  J. — I.  .  The  statute  not  only  fails  to  create  a 
liability  in  favor  of  contractors,  but  declares  that  no  contractor 
engaging  to  give  services  is  an  ** employee."     And  the  terras 

'* contractor"  or  ** independent  contractor"  do, 

1       ^f  A.STKK    AND 

skkvant:  despite  liberal  interpretation  of  the  act,  retain 

Workmen's  a%     •  -i  j  j.»nxi_ 

coDipensiition  their  commou-law  meaning,  and  are  still  to  be 
i^ioinlnSSJ.  given  the  meaning  that  courts  have  always 
^'  given  them.    Storm  v.  Thompson^  185  Iowa  309 ; 

Pace  V.  Appanoose  County,  184  Iowa  498;  Code  Supplement, 

1913,  Section  2477-ml6. 

II.     The  commissioner  found  against  liability,  on  the  ground 

that  claimant  was  a  contractor. 

Vol.  192  I  a.— 11 
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How  far  can  court  review,  in  the  district 

2.  Master    and  £         r,  n    j-  » 

8KBVANT :  court  or  here,  of  such  nnaings,  go " 

Compenuation  Speaking  through  Mr.  Justice  Weaver,  we 

Act '    con*  ' 

tractor  (?)  or      Said,  in  Fisckev  V,  Prisbe  &  Co,,  178  Iowa  512: 
empoyee  <  <  j^  ^^^  ^^^  withiu  the  authority  of  the 

court  to  review  or  reverse  or  modify  the  award.  Its  function  in 
the  matter  was  simply  to  receive  the  award  certified  to  it,  and 
*  render  a  decree  in  accordance  therewith  and  notify  the 
parties.'  '' 

We  need  not  go  so  far  as  this,  and  in  Griffith  v.  Cole  Bros., 
183  Iowa  415,  at  418,  and  in  Fierce  v.  Bekins  V.  &  8.  Co.,  185 
Iowa  1346,  we  declined  to  do  so.  We  held,  in  Pace  v,  Appanoose 
County,  184  Iowa  498,  that: 

*' Courts  may  not  interfere  with  the  findings  of  fact  made 
by  the  industrial  commissioner,  when  these  are  supported  by 
the  evidence,  even  though  it  may  be  thought  there  be  error." 

We  said  in  the  same  ca»se  that  his  finding  of  fact  on  whether 
there  was  an  employment  is  conclusive  if  the  evidence  be  in  con- 
flict, or  be  open  to  the  drawing  of  different  inferences.  In 
Pierce  v.  Bekins  V.  cO  8.  Co.,  185  Iowa  1346,  we  declared : 

**The  effect  of  the  Griffith  case  [183  Iowa  415]  is  that  we 
cannot  review  a  finding  of  fact  unless  the  transcript  makes  it 
appear,  as  matter  of  law,  that  such  finding  is  not  sustained  by 
or  is  contrary  to  the  evidence,  and  saj'  in  that  connection  that 
*the  court  may  not  go  into  a  general  fact  controversy.'  '' 

On  application  of  these,  and  of  statute  provision  that  we 
shall  not  have  fact  questions  submitted  to  us,  the  sole  question 
now  is  whether  we  may  say  that  there  was  no  conflict,  no  room  for 
the  drawing  of  different  inferences,  and  that,  therefore,  as  mat- 
ter of  law,  the  finding  of  the  commissioner  is  not  sustained  by 
the  competent  evidence. 

III.  One  line  of  evidence  is  this:  The  plaintiff's  general 
business  was  teaming,  which  he  pursued  with  his  own  team. 
For  the  most  of  the  year,  he  hauled  for  the  city  and  for  material- 
men, thus  obtaining  steadier  work  And  better  pay  than  defendant 
could  give  him.  He  hauled  coal  for  defendant  only  wlien  the 
demand  for  coal  was  so  acute  that  there  was  more  hauling  than 
the  regular '  employees  of  the  defendant  could  handle.  He 
admits  he  earned  his  livelihood  by  using  his  o^\^l  team,  and 
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working  for  different  people  with  it.  While  he  generally  ob- 
tained coal  hauling  when  he  asked  defendant  for  it,  and  though, 
during  some  five  weeks  prior  to  his  injury,  he  did  haul  for  de- 
fendant, he  was  at  no  time  sure  of  obtaining  it,  knew  at  no  time 
how  much  hauling  he  could  get  to  do,  or  how  long  it  would  last. 
All  hauling  was  paid  for  by  the  load,  and  settlement  made  weekly. 
He  could  apply  for  this  work  when  he  pleased,  and  abandon  it 
at  any  moment.  He  did  the  hauling  with  his  own  team.  He  was 
at  literty  to  decline  any  job  of  hauling  for  defendant,  and 
hauled  coal  for  its  competitors  without  subjecting  himself  to 
a  refusal  by  defendant  on  later  application  to  haul  coal  for  it. 
It  follows  defendant  had  no  right  to  and  did  not  exercise  any 
control  over  when  plaintiff  should  or  should  not  work  for  it, 
and  its  only  power  was  to  refuse  him  work,  which,  as  it  hap- 
pens, was  a  power  it  never  exercised.  The  engagement  between 
the  parties  was  that,  if  plaintiff  applied  for  any  hauling,  and 
defendant  had  some,  plaintiff  would  be  permitted  to  haul.  If 
there  was  no  hauling  when  he  applied,  he  would  be  advised  when 
a  job  did  turn  up,  and  be  permitted  to  haul.  When  there  was 
no  more  hauling  available,  defendant  would  advise  plaintiff 
of  that  fact,  whereupon  he  would  depart.  Defendant  was  not 
concerned  in  whether  Norton  loaded  or  unloaded  the  wagon 
himself,  or  with  help  hired  by  him.  If  he  encountered  any  dif- 
ficulty, his  was  the  task  of  overcoming  it.  If  he  needed  help,  it 
was  for  him  to  hire  and  pay  for  it;  and  he  did  hire  help  on 
more  than  one  occasion.  He  was  told  where  to  get  coal  to  load, 
and  to  whom  to  deliver  it.  On  delivery,  he  was  to  obtain  a  re- 
ceipt, and  this  would  be  the  basis  of  settling  how  much  was 
due  him. 

He  was  injured  while  engaged  with  his  own  team  in  deliv- 
ering coal  that  he  was  hauling  for  defendant.  While  walking 
beside  the  wagon,  it  passed  over  his  foot.  He  was  alone,  and  was 
handling  his  own  team. 

In  effect,  his  so-called  employment  did  not  differ  from  em- 
ploying a  drayman,  as  to  whom  the  cases  stress  the  fact  that 
they  are  not  employees,  because,  owing  to  the  indefinite  charac- 
ter and  amount  of  their  work,  the  right  to  discharge  is  never 
created.  Tuitle  v.  Emhunj-Martin  Lhr.  Co,,  192  Mich.  385  (158 
N.  W.  879).    In  effect,  his  status  does  not  differ  from  the  one  of 
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a  passenger  in  a  taxi.  The  general  consensus  of  authority  is 
that  the  taxi  driver  is  not  the  employee  of  the  passenger,  though 
the  latter  can  direct  him  when  to  start,  what  route  to  travel,  and 
as  to  where  the  passenger  is  to  be  discharged.  See  Ash  v.  Century 
Lbr.  Co.,  153  Iowa  523 ;  Cram  v.  City  of  Des  Moines,  185  Iowa 
1292;  Stewart  v.  California  Impr.  Co.,  131  Cal.  125  (63  Pac. 
177) ;  Frerker  v.  Nicholson,  41  Colo.  12  (92  Pac.  224) ;  and 
Western  Indent.  Co.  v.  Pillsbury,  172  Cal.  807  (159  Pac.  721). 

In  Ash  V.  Century  Lbr.  Co.,  153  Iowa  523,  we  held  there 
was  no  '* employment."  There,  the  driver  teamed,  on  the 
whole,  more  for  others  than  for  defendant.  He  was  engaged  in 
an  occupation  other  than  serving  defendant,  except  at  times 
when  his  independent  business  of  teaming  was  less  profitable 
than  teaming  for  defendant  during  the  rush  season.  And  this 
was  held,  though  the  driver  was  paid  even  when  the  foreman  of 
defendant,  on  occasion,  directed  this  driver  to  haul  for  others. 
We  held,  in  Storm  v.  Thompson,  185  Iowa  309,  that  the  claimant 
was  engaged  in  an  independent  business  which  he  styles  **tree 
work,''  and  he  had  supplied  himself  with  the  needed  tools.  In 
denying  him  the  relationship  of  an  employee,  and  holding  that 
he  was  a  contractor,  we  said  that,  where  there  is  no  right  to 
regulate  the  time  for  performance,  except  in  so  far  as  the  law 
implies  a  duty  to  complete  within  a  reasonable  period,  there  is 
no  employment,  because  there  is  control  over  nothing  except 
such  as  is  addressed  to  the  general  result.  And  see  Perham  v. 
American  Roof  Co.,  193  Mich.  221  (159  N.  W.  140). 

IV.  Norton  is  not  an  employee,  within  the  act,  because 
there  was  no  right  to  discharge  him,  and  the  right  to  discharge 
for  misconduct  or  disobedience  is  an  essential  test.  Pace  v. 
Appanoose  County,  184  Iowa  498;  Ash  v.  Century  Lbr.  Co., 
153  Iowa  523;  PUlsbury's  case,  172  Cal.  807  (159  Pac.  721); 
Stewart  v.  California  Impr.  Co.,  131  Cal.  125  (63  Pac.  177) ; 
Quarman  v.  Bennett,  6  M.  &  W.  497 ;  Tuttle  v.  Embury-Martin 
Lbr.  Co.,  192  Mich.  385  (158  N.  W.  879) ;  Carleton  v.  Foundry 
&  M.  P.  Co.,  199  Mich.  148  (165  N.  W.  816,  at  817) ;  Pioneer  F. 
C.  Co.  V.  Hansen,  176  111.  100  (52  N.  B.  17) ;  Butler  v.  Townsend, 
126  N.  Y.  105  (26  N.  E.  1017)  ;  Litts  v.  Risley  Lbr.  Co.,  224  N. 
Y.  321  (120  N.  E.  730).  There  was  no  right  to  discharge,  be- 
cause, as  said,  claimant  had  virtually  the  status  of  a  drayman. 
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Plaintiff  could  not  tell,  when  he  came,  whether  he  would  g6t 
any  work.  He  was  not  oblipred  to  accept  any  that  was  offered. 
He  was  at  all  times  at  liberty  to  haul  for  others,  rather  than  de- 
fendant.  The  most  that  could  be  done  was  to  refrain  from  giv- 
m^  him  coal  to  deliver.  The  only  power  the  defendant  had  was 
to  elect  whether  he  should  be  given  work,  and  how  long  it 
should  continue.  There  was  the  right  to  interrupt  or  terminate 
the  contract,  but  not  to  discharge.  Pace  v.  Appanoose  County, 
184  Iowa  498.  We  said,  in  Ash  v.  Century  Lbr.  Co.,  153  Iowa 
523: 

"While  the  defendant  at  any  time  might  have  interrupted 
the  employment  of  the  man  and  team  in  hauling,  it  was  without 
authority  to  discharge  Cruse  as  driver  of  Mrs.  Wright's  team,  or 
to  substitute  another  in  his  stead." 

Certainly,  Norton  was  the  owner  of  the  team  with  which  he 
did  the  hauling,  and  as  certainly  defendant  could  not  substitute 
another  to  drive  this  team,  without  the  consent  of  Norton. 

V.  One  can  so  engage  himself  and  his  team  to  another  as 
that  the  latter  shall  be  in  control  of  both.  But  he  does  not 
become  a  servant,  merely  because  he  engages  himself  and  his  own 
team  to  work  for  another.  To  make  the  relationship,  the  master 
must  be  in  control  of  both  man  and  team.  Ash  v.  Century  Lbr. 
Co,,  153  Iowa  523;  Pace  v.  Appanoose  County,  184  Iowa  498; 
Morris  v.  Trudo,  83  Vt.  44  (74  Atl.  387) ;  Huff  v.  Ford,  126 
Mass.  24;  Driscoll  v.  Towle,  181  Mass.  416  (63  N.  E.  922). 

Defendant  was  given  no  right  whatever  to  control  the  man- 
agement and  care  of  the  team,  and  it  never  attempted  to  exercise 
any  control  on  that  head.  The  care  and  management  remained 
entirely  with  Norton. 

VI.  The  relationship  of  master  and  servant  does  not  exist, 
unless  there  be  the  right  to  exercise  control  over  methods  and 
detail, — to  direct  how  the  result  is  to  be  obtained.  The  power 
to  direct  must  go  beyond  telling  what  is  to  be  done, — to  telling 
**how  it  is  to  be  done/'  Zeitlow  v.  Smock,  65  Ind.  App.  643  (117 
N.  E.  665) ;  Prest-O'Lite  Co.  v.  Skeel,  182  Ind.  593.  The  only 
right  defendant  had  to  exercise  control  over  methods  and  de- 
tail, and  the  only  right  on  that  head  that  was  exercised,  was  to 
direct  plaintiff  where  to  get  his  coal,  and  the  kind  and  the 
amount;  that  he  should  then  drive  on  the  scale  and  weigh,  and 
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then  scale  or  trim  the  load  or  add  to  it,  as  defendant  might 
direct;  to  direct  to  whom  delivery  should  be  made,  and  that  a 
receipt  be  obtained,  as  the  basis  for  giving  proper  credit  for  the 
haul.  Therp  was  no  right  to  exercise  control,  and  none  was 
exercised,  over  the  speed  with  which  delivery  should  be  made  or 
the  route  that  should  be  taken  in  making  delivery.  There  was 
less  control  or  right  to  control  in  the  case  before  us  than  there 
was  in  the  many  cases  wherein  it  was  held  that  it  was  not  suf- 
ficient control  over  method  and  detail  to  constitute  an  employ- 
ment. Among  them  are  Face  v.  Appanoose  County,  184  Iowa 
4:98  r  Stewart  v.  California  Impr.  Co.,  131  Cal.  125  (63  Pac. 
177) ;  Tuttle  v,  Embury-Martin  Lbr.  Co.,  192  Mich.  385  (158 
N.  W.  879) ;  PUlshury's  case,  172  Cal.  807  (159  Pac.  721) ;  See 
V.  Leidecker,  152  Ky.  724  (154  S.  W.  10) ;  Zeitlow  v,  Snwck, 
65  Ind.  App.  643  (117  N.  E.  665) ;  Ash  v.  Century  Lbr,  Co,, 
153  Iowa  523. 

In  Smith  v.  State  Workmen's  Ins,  Fund,  262  Pa.  286  (105 
Atl.  90),  there  was  the  right  to  exercise  much  more  control  over 
details  than  exists  in  this  case,  and  yet  it  was  held  that  the  rela- 
tion of  master  and  servant  had  not  been  created.  There  was  the 
right  to  direct  that  the  transferring  of  freight  to  be  done  by 
claimant  should  be  done  in  a  good  and  workmanlike  manner; 
that  leather  cars  should  be  by  him  loaded  in  accordance  with  in- 
structions from  a  named  tanning  company ;  and  he  was  to  load 
or  unload  each  standard  gauge  car  within  the  time  limit  that 
would  avoid  demurrage  charges. 

In  See  v.  Leidecker,  152  Ky.  724  (154  S.  W.  10),  adopted  in 
Pace  V,  Appanoose  County,  184  Iowa  498,  it  was  held  the  rela- 
tionship did  not  exist,  though  the  right  given  and  exercised, 
to  direct  as  to  details,  was  vastly  more  plenary  than  exists  or 
was  exercised  in  the  case  at  bar.  And  the  holding  of  the 
Leidecker  case  is  fairly  supported  in  Zeitlow  v.  Smock,  65  Ind. 
App.  643  (117  N.  E.  665). 

In  Ash  V.  Century  Lbr,  Co,,  153  Iowa  523,  the  foreman  of 
defendant  gave  written  orders  to  the  driver  for  a  load  of  lumber, 
and  directed  him  where  to  take  it ;  and  he  directed,  too,  that,  on 
delivery,  the  driver  would  obtain  a  ticket  signed  by  the  recipient, 
and  return  it  to  the  office.  There,  the  foreman  '*used  his  judg- 
ment which  team  shall  take  this  order  or  that  order,"  and  **th€ 
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directions  are  put  there  on  the  paper  where  to  take  it.'^  Some- 
times the  foreman  would  ''direct  them  which  road,  if  he  knew 
the  best  place  to  go."  We  held  there  was  no  such  right  to  direct 
and  control  as  to  methods  and  details  as  would  make  the  driver 
the  employee  of  the  defendant.  And  see  Tuttle  v.  Embury- 
Martin  Lhr.  Co.,  192  Mich.  385  (158  N.  W.  879). 

6-a 

It  is  elementary  doctrine,  and  it  would  fill  many  pages  to 
cite  the  support  it  has,  that  one  is  not  an  employee  if  he  may 
choose  his  own  method  of  working, — ^the  mode  and  manner  of 
doing  the  work.  We  select  Smith  v.  State  Workmen's  Ins,  Fund, 
262  Pa.  286  (105  Atl.  90) ;  Pace  v.  Appanoose  County,  184 
Iowa  498;  Ash  v.  Century  Lhr,  Co,,  153  Iowa  523;  Butler  v. 
Townsend,  126  N.  Y.  105  (26  N.  E.  1017).  It  has  been  summed 
by  the  statement  that  it  is  immaterial  that  there  be  power  to 
prescribe  whai  is  to  be  done,  unless  it  includes  the  power  to  say 
*'how  it  is  to  be  done.''  ZeUlow  v.  Smock,  65  Ind.  App.  643 
(117  N.  E.  665) ;  Prest-0-Ute  Co,  v,  Skeel,  182  Ind.  593  (106 
N.  E.  365). 

It  is  not  enough  that  there  be  power  to  see  to  it  that  the 
work  is  done  to  the  satisfaction  of  the  one  who  gives  it.  This 
power  is  control  over  ultimate  results,  and  not  over  methods, 
means,  and  details.  Ilumpton  v,  Unterkircher,  97  Iowa  509; 
PreM'0-Ute  Co,  v,  Skeel,  182  Ind.  593  (106  N.  E.  365) ;  Zeit- 
lotc  V.  Smock,  65  Ind.  App.  643  (117  N.  E.  665).  It  is  not 
direction  looking  to  the  final  result,  but  as  to  means,  that  is  eon- 
trolling.  We  select:  Ash  v.  Century  Lhr,  Co,,  153  Iowa  523, 
at  532 ;  Pace  v,  Appanoose  County,  184  Iowa  498 ;  Casement  v. 
Brown,  148  U.  S.  615  (13  Sup.  Ct.  Rep.  672).  It  was  said  in 
Storm  V,  Thompson,  185  Iowa  309,  to  be  the  consensus  of  the 
authorities  that  there  is  no  employee  unless  the  master  may 
select  the  means  by  which  the  result  is  to  be  accomplished.  And 
see  Overhouser  v,  American  Cereal  Co.,  118  Iowa  417 ;  Francis 
V.  Johnson,  127  Iowa  391.  There  is  an  independent  contractor- 
ship  where  the  manner  of  operating  the  engine  is  not  specified, 
and  there  is  no  control  over  the  ''details"  of  the  work,  as  dis- 
tinguished from  the  result, — the  manner  of  doing  the  work.  There 
must  be  the  right  to  dictate  the  details  of  the  methods  to  be 
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employed.  Shearman  &  Redfield  on  Negligence  (6th  Ed.),  Sec- 
tion 166.  And  see  Leidecker's  ease,  152  Ky.  724  (154  S.  W.  10), 
also  approved  in  the  Pace  case ;  26  Cyc.  970 ;  Storm  v.  Thompson, 
185  Iowa  309 ;  Pace  v.  Appanwose  County,  184  Iowa  498 ;  Litis 
V.  Risley  Lbr.  Co.,  224  N.  Y.  321  (120  N.  E.  730). 

The  mere  making  of  suggestions  as  to  the  methods  of  work 
to  be  pursued  will  not  establish  the  relationship  of  master  and 
servant,  even  though  the  suggestion  be  as  to  details  or  as  to  the 
co-operation  necessary  to  bring  about  the  larger  general  result. 
Carleton  v.  Foundry  cfe  M.  P.  Co.,  199  Mich.  148  (165  N.  W.  816)  ; 
Casement  v.  Brown,  148  U.  S.  615  (13  Sup.  Ct.  Rep.  672). 

6-b 

In  Ash  V.  Century  Lbr.  Co,,  153  Iowa  523,  it  is  held  to  be 
significant  on,  but  not  conclusive  of,  whether  there  was  the  re- 
lationship of  employer  and  employee  that  the  latter  is  paid  by 
the  day.  Norton  was  paid  by  the  load.  But  even  in  cases  where 
the  payment  was  a  fixed  sum  per  day,  it  was  held  that  the  status 
of  independent  contractor  has  not  been  changed  for  that  of  a 
servant.  We  select:  Chisholm  v.  Walker  d'  Co.,  2  B.  W.  C.  C. 
261 ;  Ryan  v.  County  Council,  49  Ir.  L.  T.  1 ;  Ltits  v,  RUley  Lhr. 
Co.,  224  N.  Y.  321  (120  N.  E.  730).  That  was  the  holding  in 
the  Pace  case,  184  Iowa  498,  where  claimant  was  to  be  paid  $14 
a  day  for  work  by  himself  or  a  man  and  a  team,  with  use  of 
claimant's  engine,  and  a  day  was  to  be  10  hours;  and  in  Pills- 
hury's  case,  172  Cal.  807  (159  Pac.  721),  where  the  wagon  was 
to  be  used  8  hours  a  day. 

VII.  Some  of  the  cases  have  much  similarity  to  this  case 
as  a  whole,  but  exhibit  less  reason  for  finding  against  employ- 
ment than  appears  in  this  ease. 

The  Pace  case  approves  Biisse  v.  Briigger,  3  Annual  Rep. 
(1914)  Wisconsin  Industrial  Com.  78.  There,  the  applicants 
owned  an  ensilage-cutting  outfit,  an  ensilage-cutter  machine, 
and  a  silo-filling  outfit.  They  engaged  to  farmers  to  cut  and  fill, 
and  gave  their  personal  services,  as  f^r  as  necessary  to  operate 
the  machinery,  and  did  so  at  a  stated  sum  per  hour  for  the  time 
actually  consumed  in  filling  the  silo.  The  farmer  furnished  the 
gasoline  only.  It  was  held  that  these  men  were  independent 
contractors.    It  was  emphasized  that  they  had  the  right  to  com- 
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plete  the  job;  that  the  farmer  had  reserved  no  control,  and 
could  diseharjre  neither  of  the  applicants;  and  that  nothing 
could  be  required  of  the  applicants,  except,  in  a  general  way, 
to  run  the  machinery  and  so  feed  the  corn  and  so  work  as  that 
the  general  result  desired  would  be  obtained.  In  Chisholm  v. 
Walker  d-  Co,,  2  B.  W.  C.  C.  261,  the  applicant  owned  a  horse, 
and  engaged  to  drag  logs  of  timber  for  respondent  at  8  shillings 
a  (lay.  He  was  not  required  to  give  his  personal  services.  Lord 
Justice  Clerk  said: 

*'0n  the  facts  stated  here,  I  cannot  find  anything  to  indi- 
cate that  this  man  was  a  servant,  employed  by  a  master  and  re- 
munerated by  wages:  that  is,  at  so  much  per  day  or  per  hour 
or  per  piece.  The  present  case  is  a  case  in  which  a  man  who  has 
a  horse  of  his  o^vn  goes  to  a  firm  of  timber  merchants ;  they  say 
that  they  want  logs  removed  from  one  place  to  another ;  he  says, 
'I  have  a  horse,  I  shall  bring  it  and  work  any  day  you  wish  me 
to  do  so,  and  for  that  you  will  pay  8s.  a  day. '  There  is  nothing 
there  of  the  nature  of  wages.  It  would  have  been  the  same  thing 
if  he  had  brought  20  horses  to  do  the  work,  instead  of  one.  The 
contract  was  that  he  should  get  the  work  done.  It  was  not  a 
contract  that  he  should  do  the  work  personally,  but  that  he 
should  do  it  in  the  only  way  in  which  it  could  be  done,  by  hav- 
ing somebody  to  lead  the  horse.  That  is  not  a  contract  of  serv- 
ice.'' 

Ryan  v.  County  Council,  49  Ir.  Tj.  T.  1,  approved  in  the  Pace 
ease,  has  quite  a  similarity  to  the  case  at  bar.  Deceased  owned 
a  horse  and  cart,  and  did  a  carting  business.  For  several  years, 
he  had  hauled  stones  for  the  county  council;  though  he  did 
not  work  continuously,  but  for  a  day  or  a  part  of  a  day,  as  he 
wished,  being  under  no  obligation  to  do  the  work  at  any  particu- 
lar time  or  in  any  particular  manner  or  to  do  any  particular 
amount  on  any  one  day.  He  was  not  controlled  in  the  work 
by  the  council,  except  that  their  surveyor  told  him  whether  and 
where  he  desired  the  stones  to  be  hauled.  Ryan  was  kicked 
by  his  horse  w^hile  harnessing  it,  preparatory  to  goiiig  to  work 
to  haul  the  stones;  and,  relying  largely  on  Chisholm  v.  Walker 
d*  Co,,  2  B.  W.  C.  C.  261,  the  court  held  Ryan  to  be  an  independ- 
ent contractor. 

VIII.     In  some  cases  upon  which  we  have  drawn,  the  claim- 
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ant  was  furnished  to  defendant  by  a  third  person,  or  the  one 
injured  was  a  third  person,  or  claimant  did  no.t  work  in  per- 
son ;  and  in  some  of  these  cases,  two  or  all  three  of  these  condi- 
tions were  present.  We  think  that  the  presence  of  one  or  all  of 
these  conditions  exhibits  a  distinction  which  works  no  difference. 

It  can  make  no  difference  that,  additional  to  furnishing 
the  team,  Norton  worked  with  it  himself.  In  Western  Indent, 
Co.  V,  Pillsbury,  172  Cal.  807  (159  Pac.  721),  Stevens  was  held 
to  be  an  independent  contractor,  where  he,  in  addition  to  fur- 
nishing teamjs  and  drivers,  drove,  himself.  In  the  Pace  case,  184 
Iowa  498,  Pace  was  held  to  be  an  independent  contractor,  though 
he  had  the  right  to  have  someone  other  than  himself  operate  his 
engine  or  drive  hi&  team,  or  to  do  this  operating  and  driving, 
himself.  And  we  said  that,  under  such  circumstances,  the  au- 
thorities are  all  but  conclusive  that  Pace  should  be  deemed  an 
independent  contractor,  rather  than  the  employee  of  the  county. 
The  case  of  Chisholm  v.  Walker  cfc  Co.,  2  B.  W.  C.  C.  261,  de- 
clares that  he  is  not  a  servant,  though  he  do  work,  if  he  is  to 
furnish  a  horse  as  one  means  of  doing  the  work.  In  Ash  v.  Cen- 
tury Lbr.  Co.,  153  Iowa  523,  this  from  Qiiamian  v,  Beymett, 
6  M.  &  W.  497,  is  approved : 

**And  whether  such  servant  has  been  appointed  by  the 
master  directly,  or  intermediately  though  the  intervention  of  an 
agent  authorized  by  him  to  appoint  servants  for  him,  can  make  no 
difference. ' ' 

8-a 

Had  a  third  person  furnished  the  team,  and  Norton  as  its 
driver,  it  would  scarcely  be  questioned  that,  under  the  record  in 
this  ease,  defendant  would  not  have  been  liable,  had  the  negli- 
gence of  Norton  injured  someone  other  than  Norton.  See  A.sh 
V.  Century  Lbr.  Co.,  153  Iowa  523 ;  Quarman  v.  Bennett,  6  M.  & 
W.  497,  as  approvingly  analyzed  in  the  Ash  case;  Delory  v, 
Blodgett,  185  Mass.  126  (69  N.  E.  1078),  approved  in  the  Ash 
case;  the  dissent  in  Howard  v.  Ludwi{/,  171  N.  Y.  507  (64  N.  E. 
172),  to  which  the  Ash  case  inclines,  as  against  the  majority 
opinion;  Morris  v.  Trudo,  83  Vt.  44  (74  Atl.  387) ;  Stewart  v, 
California  Impr.  Co.,  131  Cal.  125  (63  Pac.  177). 

Now,  the  great  weight  of  authority  holds  that  one  test  of 
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whether  one  is  a  master  is  whether  he  would  be  liable  to  third 
persons  for  misconduct  of  the  alleged  servant.  See  Holbrook  v, 
Olynipia  Hotel  Co,,  200  Mich.  597  (166  N.  W.  876).  Why  is 
not  that  a  test  here  ?  If  someone  other  than  Norton  had  furnished 
Norton  and  a  team  to  defendant,  and  in  hauling  coal  had  in- 
jured some  stranger,  it  would  be  conceded  defendant  is  not  li- 
able. If  that  inununity  rests  on  the  fact  that  Norton  and  his 
team  were  furnished  by  someone  other  than  Norton,  rather  than 
by  Norton,  and  on  the  fact  that  he  did  the  injuring,  instead 
of  being  injured,  then  this  rule  is  not  a  test  in  this  case.  But 
the  basis  of  the  immunity  is  not  that  the  driver  did  not  furnish 
himself  and  the  team,  nor  that  the  driver  injured,  instead  of  be- 
ing injured.  Such  furnishing  by  a  third  person  is  but  a  cir- 
enmstance  tending  to  prove  the  ultimate  defense  that  defendant 
had  no  right  to  exercise  control.  But  such  facts  are  not  the  only 
evidence  of  that  ultimate  fact.  Other  facts  may  prove  that  de- 
fendant lacked  control  over  one  who  owned  the  team  and  did  the 
driving.  The  test  is  not,  who  did  the  actual  hauling  or  who 
owned  the  team,  but  is  whether  defendant  had  or  had  not  con- 
trol of  the  methods  and  details  of  doing  the  work.  It  follows  that, 
if  there  was  no  right  to  control  methods  and  details,  it  is  quite 
immaterial  that  Norton,  rather  than  a  third  person,  owned  the 
tewn  with  which  Norton  worked,  or  that,  though  he  did  the  work 
himself,  he  might  have  substituted  another  for  it,  or  that  he  in- 
jured himself,  rather  than  a  third  person.  "With  the  essential 
right  to  control  details  and  methods  lacking,  with  the  power  of 
managing  his  own  team  permitted  to  remain  in  him,  then,  though 
he  did  the  driving  himself,  and  injured  himself,  instead  of  a 
third  person,  that  cannot  make  him  an  employee. 

It  is  our  judgment  that  there  is  sufficient  competent  evidence 
to  sustain  the  finding  of  the  industrial  commissioner.  It  follows 
that  the  district  court  erred  in  annulling  his  order,  and  that  the 
judgment  of  that  court  must  be — Reversed, 

Ladd,  Evans,  Preston,  Stevens,  and  Arthur,  JJ.,  concur 
in  result,  on  ground  stated  in  last  paragraph. 

Weaver,  C.  J.  (dissenting).  I.  While  the  statute  referred 
to  by  Mr.  Justice  Salinger,  at  the  outset  of  his  opinion,  is  cor- 
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rectly  quoted,  so  far  as  it  goes,  it  omits  the  context,  without 
which  its  force  and  application  may  be  misapprehended.  The 
subsection  so  cited  (Code  Supplement,  1913,  Section  2477-ml6) 
contains  the  legislative  definition  of  the  words  '* workman''  and 
*' employee''  as  being  synonymous  terms,  and  meaning  **any 
person  who  has  entered  into  the  employment  of,  or  works  under 
contract  of  service,  express  or  implied,  or  apprenticeship  for  an 
employer,  except  a  person  whose  employment  is  purely  casual 
and  not  for  the  purpose  of  the  employer's  trade  or  business  •  *  • 
provided  that  one  who  sustains  the  relation  of  contractor  with 
any  person,  firm,  association,  corporation  or  the  state,  county, 
school  district,  municipal  corporation,  cities  under  special  char- 
ter or  commission  form  of  government,  shall  not  l>e  considered 
an  employee  thereof." 

It  will  thus  be  seen  that,  subject  to  the  express  exceptions 
found  in  the  statute  itself,  the  Compensation  Act  embraces  within 
its  scope  all  employers  and  all  employees,  without  reference  to 
their  classification  at  common  law.  It  addresses  its  provisions, 
not  to  master  and  servant  in  the  strict  technical  sense,  but  to 
** employer"  and  ''employee,"  and  prescribes  for  itself  the 
meaning  which  shall  be  given  to  these  terms.  Observing  this 
statute,  the  sole  question  in  cases  of  this  character  is  whether  the 
claimant  of  compensation  entered  the  employment  of  tlie  defend- 
ant or  worked  for  him  under  contract  of  service,  express  or  im- 
plied, and  whether  the  injury  of  which  he  complains  ''arose  out 
of  and  in  the  course  of  his  employment."  If  this  inquiry  bcr 
answered  in  the  affirmative,  it  matters  not  what  may  be  the 
nature  of  the  service  performed,  or  what  the  terms  of  the  con- 
tract may  be:  the  parties  are  thus  brought  within  the  scope  of 
the  act,  and  to  this  alone  we  must  look  for  the  measure  of  their 
mutual  rights  and  obligations.  If  there  be  a  contract  of  serv- 
ice, either  express  or  implied,  and  the  employee  does  not  occupy 
the  relation  of  a  mere  contractor,  it  is  wholly  immaterial  whether 
he  works  by  the  year,  month,  day,  or  hour ;  whether  his  employ- 
ment be  for  a  fixed  period  or  Ls  terminable  at  the  will  of  either 
party,  or  w^hether  he  receives  payment  on  the  basis  of  the  time 
employed  or  of  the  work  accomplished.  That  plaintiff  did,  in 
fact,  work  under  contract,  and  receive  injury  arising  out  of 
and  in  the  course  of  his  employment,  is  nhown  without  dispute ; 
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and  the  sole  question  for  our  consideration  is  whether  he  must  be 
denied  compensation  on  the  theory  that  he  was  an  independent 
contractor,  within  the  meaning  of  the  exception  already  quoted 
from  the  statute.  The  majority  opinion  affirms  this  proposition, 
— a  conclusion  which  I  think  is  demonstrably  wrong. 

It  is  true,  as  suggested  by  the  opinion,  that  the  commissioner 
found  for  the  appellant,  that  plaintiff  was  a  contractor,  and 
therefore  not  entitled  to  compensation.  It  is  also  true,  as  further 
suggested,  that,  where  the  facts  found  by  the  commissioner  have 
support  in  the  evidence,  such  finding  is  not  open  to  review  on 
appeal ;  but  it  is  equall}«  well  settled  that,  when  the  * '  transcript 
makes  it  appear,  as  a  matter  of  law,  that  such  finding  is  not 
sustained  by  competent  evidence,  or  is  contrary  to  the  evidence, '  * 
the  court  may,  on  appeal,  reverse  the  erroneous  judgment.  See 
Griffith  case,  183  Iowa  415;  Pierce  v.  Bekins  V.  &  8.  Co.,  185 
Iowa  1346. 

The  case  now  before  us  is  one  calling  loudly  for  an  applica- 
tion of  such  rule. 

II.  The  rule  that  the  act  should  be  liberally  construed, 
and  its  provisions  so  applied  as  to  promote  the  intended  relief 
to  injured  employees,  is  quoted  by  the  majority — though  for 
what  purpose  is  quite  undiscoverable ;  for,  in  its  discussion  of 
the  facts  and  law  of  the  case,  the  opinion  treats  the  rule  of  liberal 
construction  less  as  a  standard  by  which  the  court  is  to  be  guided 
than  as  a  starting  post  from  which  to  sail  away  and  never  re- 
turn. 

III.  As  illustrating  the  tendency,  I  call  attention  to  perti- 
nent facts  concerning  which  the  majority  goes  far  astray.  It  is 
true,  the  plaintiff  owned  a  team  of  his  own,  and  during  the 
summer  season  earned  his  living  principally  by  work  for  the 
city.  As  winter  approached,  and  city  work  slackened,  he  gave 
his  time  and  attention  to  hauling  coal ;  and  for  several  winters 
he  had  found  employment  in  that  line  with  the  defendant  coal 
dealer.  At  the  opening  of  the  winter  in  question,  he  went  to  the 
defendant's  office,  and  sought  again  to  take  up  the  work  of  haul- 
mg  coal  in  their  service,  and  was  told  to  1^  on  hand  the  next 
morning  for  that  purpose.  It  was  arranged  that  he  should  use 
his  own  team  and  wagon,  the  defendant  furnishing  a  wagon  box, 
on  which  its  name  was  painted.    For  the  work  of  hauling  and 
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delivering  coal  to  defendant's  customers,  plaintiff  was  to  re- 
ceive from  75  cents  to  $1.25  per  ton,  according  to  the  distance 
over  which  the  deliveries  were  made.  In  each  instance,  the  load 
was  made  up  at  defendant's  place  of  business  or  at  the  railway 
track.  When  weighed,  duplicate  tickets  were  given  the  plain- 
tiff, with  directions  as  to  the  place  of  delivery.  It  was  his  busi- 
ness then  to  haul  the  coal  to  the  ciLstomer,  unload,  obtain  the 
purchaser's  receipt  on  one  of  the  tickets,  and  return  it  to  the  de- 
fendant's office.  This  process  was  repeated  as  often  as  the  busi- 
ness of  the  day  required.  He  had  been  engaged  in  this  work 
steadily  for  about  five  weeks.  He  did  no  hauling  for  any  other 
employer.  At  times,  the  work  would  be  completed  before  night- 
fall ;  and  in  such  case,  he  went  to  his  home,  where  he  remained 
until  the  following  morning.  He  says  that,  on  quitting  for  the 
day,  he  was  told  by  defendant  to  be  on  hand  in  the  morning, 
and  that  he  made  the  practice  of  reporting  to  his  employer  each 
morning  about  7  o'clock. 

In  all  this  there  is  nothing  whatever  inconsistent  with  the 
plaintiff's  relation  as  the  employee  of  the  defendant,  and  nothing 
whatever  to  characterize  him  as  an  independent  contractor.  In 
face  of  this  showing,  it  seems  strange  that  the  opinion  should 
say  that  the  ** claimant  could  go  or  come  when  he  pleased,  and 
work  or  not  work,  as  he  pleased.  He  had  the  right  to  say  what 
time  he  would  devote  to  coal  hauling.  He  could  decline,  from 
time  to  time,  to  haul  at  all, ' '  etc.  If  this  be  literally  true  (though 
it  is  not  true  in  the  apparent  sense  intended),  what  of  it?  It  is 
equally  true  of  everj^  person  engaged  in  the  service  of  another. 
The  hired  workman  or  servant  is  not  a  slave,  nor  is  his  employer 
clothed  with  absolute  authority  to  control  his  servant's  move- 
ments. The  one  may  drop  the  service  at  any  moment,  and  the 
other  may  sever  the  relation  and  peremptorily  discharge  the 
employee ;  and  the  possession  or  exercise  of  such  power  does  not 
prove  that  the  relation  between  them  is  that  of  contractor  and 
contractee.  The  plaintiff  UHi^i  both  employed  and  engaged  in 
the  business  of  hauling  coal  for  defendant.  He  had  been  steadily 
so  employed  and  engaged  for  at  least  five  weeks,  and,  but  for 
his  injury,  would  doubtless  have  continued  in  that  relation  for 
the  remainder  of  the  winter,  as  he  had  on  previous  occasions. 

There   is  still   another  proposition,   which   seems   to   have 


Oct.,  1921]  Norton  v.  Day  Coal  Co.  175 

evaded  the  attention  of  courts  and  law  writers,  until  brought 
forth  to  complete  the  wall  of  defense  which  the  opinion  labo- 
riously erects  around  the  employer  in  this  case.  It  is  repeatedly 
pointed  out  and  insisted  that  plaintiff  used  his  own  team  in  de- 
fendant's  service,  and  that  this,  if  nothing  else,  emphasizes  the 
conclusion  that  plaintiff  was  a  contractor.  By  insistent  repeti- 
tion of  this  point,  the  writer  of  the  opinion  so  far  convinces 
himself  as  to  declare  that,  even  if  the  owner  of  a  team  is  engaged 
with  it  in  the  service  of  another,  **he  does  not  become  a  servant, 
if  he  does  not  yield  to  that  other  the  control  or  management  of 
the  team.  To  make  that  relationship,  the  master  must  be  in 
control  of  both  man  and  team.  * '  In  support  of  this  dictum,  we 
are  cited  to  the  case  of  Ash  v.  Century  Lbr.  Co.,  153  Iowa  523, — 
an  authority  not  involving  in  any  manner  the  Workmen's  Com- 
pensation Act,  and  having  only  a  remote  bearing  on  any  issue 
in  this  case.  That  the  proposition  of  the  opinion  is  incorrect 
has  been  settled  in  many  eases,  as  I  shall  soon  show. 

A  person  who  provides  his  own  horse,  and  undertakes  with 
the  proprietor  of  a  dairy  to  cart  milk  to  and  from  a  creamery 
during  a  certain  period,  on  such  dates  as  the  proprietor  should 
fix,  and  to  receive  pay  at  a  rate  per  gallon  of  the  milk  hauled, 
is  a  servant,  and  not  a  contractor.  Clark  v.  Co-operative  So- 
ciety, Law  Reports  Curr.  Dig.  1913,  Vol.  772. 

A  workman  employed  to  cart  stone,  using  his  own  cart  and 
horse,  and  paid  by  the  day,  and  working  for  other  people  when 
not  needed  by  such  employer,  is  a  workman,  under  the  Compen- 
sation Act.    McNally  v.  Fitzg&rald,  7  B.  W.  C.  C.  966. 

The  precedents  to  this  general  effect  are  numerous,  but  I 
will  extend  this  dissent  no  further  than  to  cite  two  comparatively 
recent  cases,  which  are  entirely  parallel,  in  fact  and  principle, 
with  the  case  at  bar.  In  Tuttle  v.  Embury-Martin  Lhr.  Co., 
192  Mich.  385  (158  N.  W.  879),  the  defendants  were  the  owners 
of  saw  logs  which  they  desired  hauled  from  the  skidway  to  a  dis- 
tant sawmill.  ,For  this  purpose  it  employed,  not  only  its  own 
teams  and  drivers,  but  others  as  well.  The  plaintiff,  owning  a 
team  of  his  own,  applied  for  work,  and  he  was  engaged  to  do 
hauling.  He  was  to  use  his  own  team  and  outfit,  except  for  a 
sleigrh  furnished  by  defendant.  He  lived  and  boarded  at  home, 
kept,  cared  for,  and  drove  his  own  team,  and  was  to  receive  $2.00 
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per  thousand  feet  for  logs  hauled  by  him.  Ordinarily,  he  made 
one  trip  a  day,  but  no  requirement  to  this  effect  was  placed  upon 
him.  He  controlled  his  own  working  hours,  and  was  under  no 
compulsion  to  work  every  day.  He  was  assisted  in  loading,  and 
sometimes  in  unloading,  by  defendant's  employees,  but  drove 
his  own  team,  chose  his  own  route,  and  controlled  the  size  of  the 
loads  which  he  hauled.  The  logs  were  measured  at  the  mill,  and 
the  driver  given  a  slip  or  ticket,  upon  return  of  which  to  the 
oflSce  he  was  credited  with  the  amount,  and  paid  accordingly. 
Plaintiif,  being  injured  in  this  work,  claimed  compensation  under 
the  statute  of  that  state,  which  is  quite  like  our  own  in  its 
provision  that  it  shall  apply  to  every  person,  firm,  and  corpora- 
tion **who  has  any  person  in  service  under  any  contract  of 
hire,  express  or  implied,  oral  or  written."  The  defendant  re- 
sisted the  claim,  as  is  done  in  this  case,  on  the  theory  that  plain- 
tiff was  not  an  employee  or  servant,  but  a  contractor,  and  sup- 
ported its  defense  by  the  same  arguments  relied  upon  by  the 
majority  in  this  case. 

The  court,  basing  its  conclusion  upon  the  statute  and  upon 
the  admitted  facts,  and  referring  to  authorities  upon  the  distinc-  . 
tion  between  employee  and  contractor,  says: 

^'In  some  cases,  much  stress  is  laid  upon  the  fact  that  the 
work  to*  be  performed  is  of  an  indefinite  amount,  subject  to 
discharge  and  control  in  that  regard.  Others,  whether  the  em- 
ployment is  of  a  general,  independent  character,  like  that  of 
draymen  and  common  carriers,  becomes  the  controlling  question. 
We  are  of  the  opinion  that  the  test  of  the  relationship  is  the 
right  to  control.  It  is  not  the  fact  of  actual  interference  with 
the  control,  but  the  right  to  interfere,  that  makes  the  difference 
between  an  independent  contractor  and  a  servant  or  agent.  26 
Cyc.  1547.  In  our  opinion,  there  was  such  control  over  the  work 
of  Tuttle,  by  the  company,  as  makes  it  inconsistent  to  say  that 
Tuttle  was  an  independent  contractor.  His  work  was  limited  by 
the  right  of  the  company  to  terminate  it  at  any  time,  and  it 
was  for  no  definite  period  or  amount.  The  loading  and  unload- 
ing were  under  control  of  the  company,  both  as  to  time  and 
place.  True,  he  was  in  charge  of  his  team  while  going  from 
the  skidway  to  the  mill,  but  that  was  true  of  all  the  drivers, 
whether  working  by  the  month  or  the  thousand." 
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Still  more  strikingly  identical  with  the  present  case  is  Waters 
V.  Pioneer  Fuel  Co.,  52  Minn.  474.  There,  the  plaintiff,  as  in  this 
ease,  was  hauling  coal  for  the  defendant.  He  owned  and  used 
his  own  team  and  the  running  gear  of  a  wagon,  for  which  the 
defendant  furnished  a  wagon  box.  He  was  not  sure  of  business 
every  day,  and  could  quit  when  he  wanted  to.  He  was  paid 
every  Saturday, — a  fact  which,  the  court  says,  tends  to  show  that 
the  employment  was  continuous  until  suspended.  He  was  paid 
by  the  ton  for  the  coal  hauled  by  him.  The  manner  of  doing 
the  business  was  precisely  like  that  pursued  in  the  instant  case. 
When  the  dealer  received  a  customer's  order  for  coal,  it  was 
delivered  to  the  hauler  to  execute.  He  loaded  the  coal,  took  it 
to  the  specified  place,  got  the  money  for  it,  or  took  a  receipt 
acknowledging  its  delivery,  and  returned  it  to  his  employer. 
Upon  these  facts,  the  court,  being  called  upon  to  determine 
whether  the  workman's  relation  to  the  defendant  was  that  of 
employee  or  contractor,  said: 

*' We  think  this  evidence  shows  that  the  person  who  delivered 
the  eoal  was  in  the  service  of  the  defendant,  though  the  term  of 
service  was  precarious ;  and  we  do  not  see  that  it  is  material 
that  he  was  paid  by  the  load,  by  the  hour,  or  by  the  day  for  his 
work.  He  represented  the  master  in  all  the  details  of  the  work 
ennmerated,  and,  while  he  remained  in  defendant's  employment, 
he  was  subject  to  its  control.  If  he  had  been  at  work  by  the  day 
or  by  the  month,  and  had  been  furnished  with  a  team  and  wagon 
by  the  defendant,  would  the  circumstances  of  the  delivery  have 
been  any  different  1  Or  would  the  control  of  the  defendant  over 
the  acts  of  the  employee  have  been  otherwise  or  greater  than 
it  was!  His  orders  were  to  collect  the  pay  for  the  coal  in  advance. 
If  it  had  not  been  so  paid  for,  he  would  have  been  obliged  to 
have  brought  the  coal  back  to  the  yard.  The  testimony  shows 
that  he  had  worked  for  the  company  about  three  months,  haul- 
ing coal  daily.  He  had,  in  the  meantime,  rendered  service  for 
no  one  else,  and  appeared  to  be  subject  to  its  orders,  and  was 
treated  as  one  of  its  teamsters  or  drivers.  It  is  not  easy  to  frame 
a  definition  of  the  terms  'independent  contractor'  that  will  sat- 
isfactorily meet  the  conditions  of  different  cases  as  they  arise,  as 
each  case  must  depend  so  largely  upon  its  own  facts.  One  text- 
writer  declares  such  contractor  to  be  one  who  undertakes  to  do 
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specific  pieces  of  work  for  other  persons  without  submitting 
himself  to  their  control  in  the  details  of  the  work,  or  one  who 
renders  the  service  in  the  course  of  an  independent  employ- 
ment, representing  the  will  of  his  employer  only  as  to  the  result 
of  his  work,  and  not  as  to  the  means  by  which  it  is  accomplished. 
1  Shear.  &  R.  Neg.,  Sees.  164,  165,  So  it  is  said  that  an  independ- 
ent contractor  is  one  who,  exercising  an  independent  employ- 
ment, contracts  to  do  a  piece  of  work  according  to  his  own 
methods,  and  without  being  subject  to  the  control  of  his  employer, 
except  as  to  the  result  of  the  work.  Powell  v.  Virginia  Const. 
Co,,  88  Tenn.  692  (13  S.  W.  691).  The  plaintiff  is  not  concluded 
by  these  definitions.  But,  without  attempting  to  discuss  abstract 
definitions,  we  feel  satisfied  that,  upon  the  undisputed  facts  in 
the  case,  the  court  was  right  in  holding  that  the  relation  exist- 
ing between  the  defendant  and  the  carrier  of  the  coal  was  that 
of  master  and  servant.*' 

The  distinction  between  employee,  or  servant,  and  independ- 
ent contractor  has  often  been  considered  by  the  courts,  but  no 
statement  of  the  rule  has  yet  been  accomplished  which  perfectly 
fits  every  case.  The  rule  quoted  above  by  the  Minnesota  court 
from  Shearman  &  Redfield's  Negligence  is  perhaps  the  one  most 
generally  approved.  But  while  the  reserved  right  of  the  em- 
ployer to  control  the  details  of  the  work  is  the  most  obvious  test 
of  the  relations  of  employer  and  employee,  it  is  to  be  kept  in 
mind  that  it  is  the  power  or  authority  to  control,  and  not  the 
control  actually  exercised,  to  which  we  must  look  in  reaching 
our  conclusion.  As  having  bearing  on  the  point  here  discussed, 
see,  also,  Madisonville  H.  6c  E.  R,  Co.  v,  Owen,  147  Ky.  1 ;  Hani- 
ilion  V.  Oklahoma  Trad.  Co.,  33  Okla.  81  (124  Pac.  38) ;  Cockran 
V.  Rice,  26  S.  D.  393  (128  N.  W.  583) ;  Macdonald  v.  O'Reilly, 
45  Ore.  589;  State  Ace.  Fund  v.  Jacobs,  134  Md.  133  (106  Atl. 
255) ;  State  v.  District  Court,  128  Minn.  43  (150  N.  W.  211)  ; 
City  of  Tiffin  v.  McCormack,  34  Ohio  St.  638 ;  Mvllich  v.  Brocker, 
119  Mo.  App.  332;  O'Donnell  v.  Clare  County,  6  B.  W.  C.  C. 
457;  Thompson  v.  Twiss,  90  Conn.  444  (97  Atl.  328) ;  Baldwin 
V.  Abraham,  67  N.  Y.  Supp.  1079 ;  Komula  v.  General  A.  F.  i& 
L.  Assur.  Co.,  165  Wis.  520  (162  N.  W.  919) ;  Madix  v.  Hock- 
greve  Brew.  Co.,  154  Wis.  448  (143  N.  W.  189).  The  plaintiff 
in  this  case  did  not  undertake  to  haul  or  deliver  any  specific 
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amount  of  coal.  He  did  not  undertake  the  performance  of  an 
entire  contract  for  a  gross  price,  and  either  party  was  free  to 
terminate  the  relation  at  any  time,  without  any  liability  to  the 
other  for  damages. 

The  defendant  was  a  dealer,  receiving  orders  and  calls  for 
eoal  from  individual  consumers  scattered  over  the  city,  neces- 
sitating the  employment  of  haulers,  by  whom  such  orders  could 
be  filled.  The  plaintiif  was  employed  for  that  purpose.  Such 
service  implied  authority  on  the  part  of  the  defendant  to  direct 
when,  where,  and  to  whom  deliveries  were  to  be  made,  and  duty 
on  plaintiff's  part  to  observe  all  reasonable  and  proper  directions 
with  reference  to  the  work  he  undertook  to  perform.  He  was  at 
all  times  at  the  beck  and  call  of  his  employer,  in  a  manner  and 
to  an  extent  inherently  inconsistent  with  the  independence  of  a 
contractor. 

It  is  wholly  immaterial  whether  he  engaged  in  other  work  in 
the  summer  season,  or  served  different  employers  on  other  occa- 
sions, or  that  this  employment  was  for  no  definite  period,  and 
might  be  terminated  at  any  time.  Subject  to  the  statutory 
exceptions,  and  no  other,  the  law  imposes  on  the  employer  the  ob- 
ligation to  make  compensation  to  his  employees  for  injuries 
arising  out  of  and  in  the  course  of  their  employment,  without 
regard  to  the  nature  or  terms  or  tenure  of  the  service  performed 
by  them.  It  also  imposes  upon  the  arbitrators,  the  commissioner, 
and  the  courts  the  duty  of  liberal  construction  of  its  terms; 
and  if,  in  any  given  case,  the  proved  facts  leave  the  question  in 
doubt  whether  the  relation  between  the  parties  is  that  of  em- 
ployer and  employee,  or  contractor  and  contractee,  an  observance 
of* the  rule  last  mentioned  requires  the  doubt  to  be  resolved  in 
favor  of  the  claimant.  So  far  as  this  case  is  concerned,  we  need 
not  go  to  this  extent;  for  there  is  no  room  for  reasonable  doubt 
of  the  plaintiff's  right  to  the  compensation  adjudged  to  him 
by  the  trial  court. 

Such  award  is  not  the  imposition  of  a  penalty.  The  statute 
provides  no  penalty  nor  punishment.  It  simply  recognizes  the 
essential  justice  of  making  an  industry-  or  business  bear,  in  some 
reasonable  degree,  the  burden  of  the  human  wreckage  which  its 
prosecution  brings  about.  In  this  manner,  and  by  providing  for 
insurance  against  such  liability,  the  ultimate  loss  falls  upon  so- 
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eiety  at  large,  for  the  benefit  of  which  all  work  is  done  and  all 
business  is  transacted. 

The  opinion  prepared  for  the  majority  is  destructive  of  the 
statute,  both  in  letter  and  in  spirit.  It  ought  not  to  have  our 
approval.    The  judgment  appealed  from  should  be  aflSrmed. 


W.  T.  S.  Rath,  Appellant,  v.  Ben  Sciigon  et  al.,  Appellees. 

EVIDENCE:  Parol  as  Affecting  Writings — ^Uncertain  and  Ambiguous 
Oontract  Clause.  In  the  quest  for  the  real  meaning  of  an  uncertain 
and  ambiguotLS  clause  of  a  written  contract,  the  court  may  resort  to 
parol  evidence  of  the  conversations,  statements,  circumstances,  and 
conduct  of  the  contracting  partios  relative  to  the  subject-matter  of 
such  clause.  So  held  as  to  a  written  lease  which  provided  that  "said 
lessor  agrees  to  have  some  tiling  done  on  the  premises  and  said 
lessee  agrees  to  haul  all  the  tile  *  ♦  ♦.  Lessor  does  not  agree  to 
make  any  other  improvements. ' ' 

Appeal  from  Franklin  District  Court. — G.  D.  Thompson,  Judge. 

April  5,  1921. 

Rehearing  Denied  October  1,  1921. 

Action  to  recover  unpaid  rent  under  a  written  farm  lease. 
Defendants  filed  counterclaim  for  damages  for  failure  of  land- 
lord to  tile  the  land.  Verdict  of  jury  in  favor  of  defendants. 
Plaintiff  appeals. — Affirmed. 

F.  J,  McGreevy,  for  appellant. 
Andrews  <£■  Leming,  for  appellees. 

De  jGrapf,  J. — Plaintiff  leased  in  writinji:  to  the  defend- 
ants his  farm  of  320  acres,  located  in  Franklin  (bounty,  for  a 
term  of  three  years,  begrinning  March  1,  1916,  at  an  agreed 
annual  rental. 

The  issues  of  fact  disclosed  by  the  pleadinjrs  are:  (1"^  A 
claim  by  plaintiff  for  unpaid  rent  in  the  sum  of  $295,  which 
is  admitted  bv  defendants.     (2)  Dama<»es  for  failure  of  lessee 
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to  eradicate  weeds  and  to  haul  out  manure  on  the  premises. 
(3)  A  denial  by  defendants  of  anything  due  plaintiff.  (4)  A 
counterclaim  by  defendants  for  failure  of  plaintiff  to  do  the 
tiling  which  had  been  agreed  upon  by  the  parties.      (5)    A 

« 

claim  for  board  furnished  plaintiff's  carpenters. 

The  controverted  issues  were  submitted  to  the  .iury,  and 
a  verdict  returned  in  favor  of  the  defendants. 

One  sentence  in  the  written  lease  is  the  provoking  cause 
of  this  suit,  and  it  is  necessary  to  understand  the  nature  of 
defendants'  counterclaim,  to  appreciate  the  respective  claims 
of  the  parties  on  this  appeal. 

Defendants  allege  that,  prior  to  the  making  of  the  lease, 
plaintiff  and  defendants  agreed  that  certain  parts  of  the  farm 
should  be  tiled ;  that  they  went  over  and  examined  the  premises, 
for  the  purposes  of  ascertaining  where  the  tiling  should  be 
(lone;  that  plaintiff  pointed  out  certain  specified  land  that  he 
would  tile,  and  so  stated  to  the  defendant  Ben  Schoon;  that 
he  said  he  would  also  do  certain  specified  tiling  on  the  pasture 
land,  and  that  he  would  connect  by  lateral  tile  with  the  main 
tile  all  the  low  places  in  the  pasture  where  water  stood;  that 
plaintiff  also  pointed  out  about  t30  acres  of  land  not  included 
in  the  pasture,  that  was  too  wet  for  cultivation,  and  stated 
that  he  would  tile  out  this,  so  as  to  make  it  tillable ;  that  plaintiff 
stated  he  would  do  this  tiling-  during  the  first  year  of  the  lease 
(1916)  ;  that,  as  a  result  of  this  conversation  and  negotiation^ 
the  lease  was  executed;  that  defendants  did  haul  26  loads  of 
16-inch  tile  to  the  premises,  but  that  plaintiff  abandoned  the 
tiling,  and  failed  and  refused  to  lay  it,  as  agreed;  that,  by 
reason  of  the  failure  so  to  do,  the  defendants  were  damaged 
in  their  leasehold  rights  for  the  years  1917  and  1918,  in  the 
sum  of  $800. 

Plaintiff,  in  reply,  denied  the  allegations;  alleged  that  the 
terms  of  the  lease  were  in  writing,  and  that  no  other  or  dif- 
ferent agreement  was  made  than  therein  contained ;  and  further 
averred  that  the  failure  to  tile  was  due  to  defendants'  refusal 
to  haul  the  tile. 

The  paragraph  of  the  lease  over  which  this  controversy 
arises  reads  as  follows : 

**Said  lessor  agrees  to  have  some  tiling  done  on  the  prem- 
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ises,  and  said  lessee  agrees  to  haul  all  the  tile  from  the  sta- 
tion to  where  needed  on  the  farm  without  cost  of  lessor.  •  *  * 
Said  lessee  further  agrees  to  keep  the  ditches  and  the  outlets 
to  the  drains  on  said  land  open  and  free  of  weeds.  Said  lessor 
does  not  agree  to  make  any  other  improvements  during  the 
term  of  lease,  but  in  case  he  should  decide  to  do  so  lessee  agrees 
to  haul  the  material  and  do  the  labor  without  charge. ' ' 

Was  the  evidence  offered  and  introduced  by  defendants 
in  support  of  their  counterclaim  competent?  This  is  the  pri- 
mary question. 

In  .cases  of  this  character,  we  are  confronted  with  a  multi- 
tude of  decisions  involving  the  application  of  the  parol  evidence 
rule.  We  will  not  attempt  to  differentiate  these  cases,  but 
many  may  be  found  in  our  reports,  from  Lister  v.  Clark,  48  Iowa 
168,  to  Banwart  v.  Shullenherg,  190  Iowa  418. 

Courts  are  and  should  be  reluctant  to  open  new  doors, 
in  applying  rules  of  evidence.  Miller  v.  Morine,  167  Iowa  287. 
The  species  known  as  exceptions  in  nearly  every  evidentiary 
genus  are  quite  numerous,  but  new  varieties  by  ingrafting  are 
of  slow  growth.  Many  of  the  so-called  exceptions  to  the  parol 
evidence  rule,  however,  are  not  strictly  exceptions,  but  are 
substantive  rules  of  evidence. 

A  written  contract  is  presumed  to  be  a  finality,  and  a 
party  may  not  prove  by  parol  a  provision  or  condition  foreign 
to  any  of  the  terms  of  the  written  instrument.  Lerch  v.  Sioux 
City  Times  Co.,  91  Iowa  750 ;  Kelly  v.  Chicago  M,  &  St.  P.  R.  Co., 
93  Iowa  436;  Lane  v.  Richards,  119  Iowa  24. 

If  the  written  contract  is  .complete  in  all  its  parts,  and  its 
terms  are  neither  uncertain  nor  unambiguous,  then  parol 
evidence  is  inadmissible.  In  the  Banwart  case,  supra,  the 
written  lease  contained  no  provisions  relative  to  tiling  or  drain- 
ing the  farm;  and  it  was  said  that  to  admit  evidence  to  prove 
the  alleged  oral  agreement  would  increase  the  burden  of  obli- 
gation of  the  contract,  and  necessarily  constitute  an  alteration 
of  the  agreement  set  forth  ^in  the  lease.  The  law  does  not 
recognize  a  contract  partly  written  and  partly  oral,  unless  the 
oral  contemporaneous  agreement  collateral  to  the  writing  served 
as  an  inducement  for  the  signing  thereof.  Proof  of  conditions 
of  execution  and  delivery  is  not  a  contravention  of  the  patrol 
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evidence  rule,  since  the  essence  of  delivery  is  the  intent  of 
the  parties.  If  this  were  not  the  rule,  the  stamp  of  judicial 
approval  would  frequently  be  placed  upon  fraudulent  trans- 
actions. 

Did  the  trial  court  in  the  instant  case  err  in  permitting 
the  intro<Iuction  of  parol  evidence  to  explain  a  clause  in  the 
lease  which,  without  an  explanation,  is  uncertain  and  am- 
biguous? 

If  the  terms  are  ambiguous  and  require  explanation,  then 
\^e  must  look  to  the  conversations,  statements,  circumstances, 
and  conduct  of  the  parties,  as  an  aid  in  the  construction  of 
the  written  instrument.  Chamberlain  v.  Brown,  141  Iowa  540; 
Kelly  &  Mahon  v.  Fejervary,  111  Iowa  693. 

Let  us  turn  for  a  moment  to  the  record,  which,  however, 
is  not  free  from  conflict  in  the  testimony.  The  defendant  was 
contemplating  the  leasing  of  plaintiff's  farm.  They  inspected 
it  together,  discussed  its  defects,  talked  remedial  treatment,  and 
finally  agreed  on  the  terras  of  the  lease.  The  matter  of  tiUng 
was  talked  over,  and  it  was  agreed  that  certain  wet  lands  should 
be  tiled.  To  express  the  agreement  with  reference  to  tiling, 
there  was  written  into  said  lease: 

'  *  Said  lessor  agrees  to  have  some  tiling  done  on  the  premises 
and  said  lessee  agrees  to  haul  all  the  tile  from  the  station  to 
where  needed  on  the  farm  without  cost  of  lessor." 

In  order  that  there  might  be  no  mistake  about  the  under- 
taking, it  was  further  agreed  that  the  lessor  **doe8  not  agree 
to 'make  any  other  improvements  during  the  term  of  the  lease.*' 

It  is  further  shown  that  plaintiff  engaged  the  services  of 
an  engineer  to  stake  out  said  tiling,  and  that  the  engineer 
did  make  a  survey  for  that  purpose,  and  set  the  stakes.  Plain- 
tiff purchased  two  carloads  of  tile,  and  defendant  hauled  to 
the  land  26  loads.  He  also  employed  a  tile  ditcher,  in  the 
fall  of  1915,  to  lay  this  tile,  and  **some  tile"  was  placed,  when 
a  misunderstanding  arose  between  the  plaintiff  and  the  ditcher, 
and  the  latter  quit  the  job. 

These  facts  disclose  that  the  plaintiff  had  in  mind  the 
real  intention  of  the  lease.  Quite  an  extensive  system  of  tiling 
was  planned,  surveyed,  and  started,  all  on  account  of  the  words 
"some  tiling,"  used  in  the  lease. 
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We  cannot  hold  this  lease  void  in  part  for  uncertainty. 
It  is  not  incurably  uncertain  by  reason  of  a  patent  ambiguity. 
To  discover  the  real  meaning  and  intention  of  the  parties  is 
the  very  purpose  and  the  primary  object  of  judicial  interpre- 
tation in  cases  of  this  character. 

The  circumstances  under  which  the  lease  was  made,  the 
condition  of  the  premises,  the  inducing  cause  leading  up  to 
the  execution  of  the  contract,  are  the  media  by  and  through 
which  the  language  of  the  contract  may  be  construed,  and  its 
meaning  and  intent  declared.  This  principle  is  in  accord 
with  well  considered  cases,  and  in  the  application  of  it,  justice 
will  be  more  nearl}'  attained. 

We  conclude,  tlierefore,  that  the  trial  court  was  not  in 
error  in  the  admission  of  the  testimony  offered  in  explanation 
of  the  tile  paragraph  of  the  lease,  the  terms  of  w'hich  are  un- 
certain and  ambiguous. 

Other  matters  are  discussed  in  brief  and  argument,  but 
they  involve  fact  questions  purely.  It  is  the  special  province 
of  the  jury  to  decide  such  questions.  We  have  considered  the 
other  points  stated  by  appellant,  but  find  no  reversible  error 
therein.  They  are  incidental  to  the  main  contention  to  which 
this  inquiry  has  been  directed. 

The  instructions  given  by  the  court  were  in  harmony  with 
the  correct  theory  of  the  case.  The  credibility  of  the  witnesses 
and  the  weight  to  be  given  their  testimony  w^re  questions  for 
the  jury  to  consider  and  determine.  The  judgment  entered 
by  the  trial  court  is — Affirmed. 

Preston,  Stevens,  and  Artiiitr,  JJ.,  concur. 


G.   T.    Renner,  Appellant,   v.    Buchanan   County,   Appellee. 

COUNTIES:  NegUgence — Oonstructlon  of  Culvert.  A  county  is  not 
liable  iu  damages  for  negligence  in  the  construction,  on  one  of  its 
highways,  of  a  culvert  having  a  cross-sectional  area  of  four  square 
feet,  and  costing  $148. 

Appeal  from  Buchanan  District  Court. — H.  H.  Boies,  Judge. 
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June  25,.  1921. 
Rehearing  Denied  October  1,  1921. 

Action  for  damages  for  alleged  negligence  of  the  defendant 
county  in  constructing  and  maintaining  a  culvert  upon  the 
highway.  At  the  close  of  plaintiflF's  evidence,  there  was  a  di- 
rected verdict  for  the  defendant.  The  plaintiif  appeals. — 
Affirmed. 

Redmond  cfc  Stewart  and  M.  A.  Smith,  for  appellant. 
John  L.  Cherny  and  R.  W.  Hasner,  for  appellee. 

Evans,  C.  J. — The  plaintiff  met  with  an  accident,  while 
driving  his  automohile  over  a  culvert  upon  one  of  the  defend- 
ant's highways.  The  facts  disclosed  are,  in  brief,  that  the  de- 
fendant constructed  a  culvert  across  one  of  its  east  and  west 
highways.  A  cross  section  of  the  culvert  was  two  feet  square, 
and  its  construction  cost  $148.  The  culvert  had  been  fully 
constructed,  but  the  surface  of  the  highway  had  not  been  re- 
stored to  its  proper  level.  A  temporary  construction  of  string- 
ers and  boards  was  laid,  for  the  convenience  of  present  travel. 
Above  such  temporary  construction,  the  west  bank  of  the  ex- 
cavation in  which  the  culvert  was  laid  had  a  rise  of  18  inches, 
with  some  degree  of  slope.  In  driving  over  this  place,  the 
plaintiff  was  thrown  against  his  steering  wheel,  resulting  in 
injury.  The  case  is  fully  ruled  by  Snethen  v.  Harrison  County, 
172  Iowa  81;  Gibson  v.  Siotix  County,  183  Iowa  1006;  Arm- 
strong V.  Hamilton  County,  (Towa)  172  N.  W.  953.  (not  of- 
ficially reported) ;  Cunningham  v.  Adair  County,  190  Iowa 
913;  Smith  v.  Jones  County,  190  Iowa  1041.  Appellant  con- 
tends that  the  cited  cases  should  be  overruled.  All  the  reasons 
urged  by  appellant  for  such  a  course  have  been  fully  considered 
in  those  cases,  as  will  readily  appear  from  an  examination  of 
the  opinions  therein.  We  shall  have  no  need  to  repeat  the 
discussion  therein  contained.  The  conclusions  reached  and  an- 
r.ounced  therein  must  be  adhered  to.  The  jutlgment  belov/  is, 
therefore,  affirmed. — Affirmed, 

Stevens,  Arthur,  and  FavhjjE,  JJ.,  concur. 
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Stagey  Fruit  Company,  Appellee,  v.  J.  D.  SKETonLEY,  Appel- 
lant. 

• 

APPEAL  AND  EBBOB:     Harmless  Error— Befnsal  to  Divide  Blended 

1  OlAims.  It  ia  not  reversible  error  for  the  court  to  refuse  to  require 
plaintiff  to  divide  into  counts  his  blended  claims:  (1)  That  defend- 
ant was  the  owner  of  the  store  to  which  the  goods  were  sold;  and 
(2)  that,  if  defendant  was  not  such  owner,  he  had  held  himself 
out  as  such  owner,  and  was,  therefore,  estopped  to  deny  such  owner- 
ship. 

t 

ESTOPPEL:     Pleading — Sufficiency  of  Allegation.    Pleading  construed, 

2  and  held  to  plead,  in  effect,  that  the  facts  constituting  an  estoppel 
had  been  relied  on. 

PLEADING:    Pleading  According  to  Legal  Effect.    An  allegation  that 

3  plaintiff  sold  and  delivered  goods  to  defendant  justifies  the  admis- 
sion of  testimony  that  defendant  had  so  held  himself  out  and  con- 
ducted himself  that  he  was  estopped  to  deny  that  he  was  the  pur- 
chaser. 

SET-OFF  AND  OOUNTEBCLAIM:     Belated  Presentation.    A  counter- 

4  claim  which  is  not  pleaded  until  the  close  of  plaintiff's  evidence 
may  very  properly  be  stricken. 

Appeal  from  Hamilton  District  Court. — R.  M.  Wright,  Judge. 

June  25,  1921. 
Rehearing  Denied  October  1,  1921. 

Action  on  account,  for  goods  claimed  to  have  been  sold  and 
delivered  to  defendant.  Verdict  for  plaintiff,  and  judgment 
thereon.    Defendant  appeals.    Pacts  in  the  opinion. — Affirmed. 

Martin  c&  Alexander,  for  appellant. 

C.  A.  Bryant,  Price  cO  Burnqnist,  and  Burnstedt  cfc  Heming- 
way, for  appellee. 

Arthur,  J. — Plaintiff  is  a  wholesale  fruit  house,  located  at 
Fort  Dodge.     Plaintiff  alleges  that,  througli  its  representative, 
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0.  L.  Steoshoel,  it  sold  and  delivered  to  defendant,  through  his 

agent  or  representative,  T.  B.  Kearns,  the  goods 

I.    Al'PEALi     AND  ^.  1    .         ^1  .  ,  r*i      -Tk      -rr- 

k&sob:  harm-       mentioned  m  the  account  sued  on.    T.  B.  Kearns 
fiL^i  to  divide      couductcd  the  groccry  store  in  Webster   City 

into  which  the  goods  furnished  by  plaintiff  went. 
Plaintiff  sought  to  hold  defendant  liable:  (1)  Because  defend- 
ant was  the  owner  of  the  store;  and  (2)  because,  if  it  should 
appear  that  defendant  was  not,  in  fact,  the  owner  of  the  store,  he 
was  liable  because  he  had  held  himself  out  as  the  owner  and 
proprietor  of  the  store  where  the  orders  for  the  goods  were  taken. 
Defendant  denied  the  indebtedness ;  denied  that  he  was  the 
owner  of  the  store  where  the  goods  were  delivered ;  and  denied 
that  he  had  held  himself  out  to  plaintiff  or  to  the  public  as  such 
owner. 

In  its  petition,  in  connection  with  the  allegation  that  de- 
fendant held  himself  out  as  the  owner  of  the  store,  and  in  the 
operation  and  management  of  the  store  was  assisted  by  T.  B. 
Kearns,  plaintiff  alleged  that,  to  the  **  knowledge  of  the  defend- 
ant, Sketchley,  all  of  said  goods  were  sold  upon  the  faith  and 
credit  of  the  said  Sketchley ; ' '  that,  to  the  knowledge  of  Sketch- 
ley,  the  goods  were  shipped  and  consigned  to  Sketchley,  and  de- 
livered at  his  store;  and  that  defendant  was  thereby  estopped 
from  denying  that  he  was,  in  fact,  the  owner  of  the  store,  or 
from  denying  that  he  was  indebted  to  plaintiff  for  the  goods  de- 
livered to  the  store.  Before  answering,  defendant  attacked  the 
petition  by  motion  for  more  specific  statement,  and  to  strike 
portions  of  it.  Five  of  the  numerous  assignments  of  error  are 
directed  to  the  rulings  on  these  motions.  The  motion  for  more 
specific  statement  was  sustained,  so  far  as  to  require  the  plaintiff 
to  state  whether  or  not  the  contract  was  in  writing,  and  who 
plaintiff  claimed  was  its  agent  in  selling  the  goods.  Plaintiff 
complied  with  the  ruling  by  stating  that  the  contract  was  not  in 
writing,  and  that  its  agent  was  0.  L.  Sfenshoel.  The  motion  was 
otherwise  overruled. 

Defendant  assigns  as  error  the  overruling  of  his  motion  to 
strike  the  allegations  in  petition  that  defendant  held  himself 
out  as  the  owner  of  the  store,  and  the  pleading  of  estoppel. 
Defendant  further  complains  that  plaintiff  was  not  required 
to  set  out  more  specifically  facts  of  estoppel,  and  that  the  court 
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refused  to  require  plaintiff  to  separate  the  petition  into  two 
counts,  by  setting  out  in  one  count  its  claim  against  defendant, 
based  on  defendant's  being  the  owner  of  the  store,  and  in  the 
other  count,  ground  for  recovery  which  was  not  based  on  con- 
tract, but  qn  the  alleged  estoppel,  together  with  specific  state- 
ment of  facts  constituting  alleged  estoppel.  We  think  there  is 
no  error — at  least,  no  reversible  error — in  the  rulings  com- 
plained of.  As  we  understand  the  contention  of  defendant's 
counsel,  it  is  that  plaintiff  predicates  its  right  to  recovery  upon 
two  separate  and  distinct  causes  of  action: 

(1)  Upon  the  ownership  by  appellant  of  the  stock  of 
groceries,  and  liability  for  goods  purchased. 

(2)  Although  not  the  owner  of  the  stock  of  goods,  defend- 
ant so  conducted  himself  as  to  induce  plaintiff  to  believe  that 
he  was  the  owner,  and  consequently  became  liable  because  of  the 
estoppel  thus  raised. 

Counsel  contends  that  these  two  grounds  are  incompatible, 
and  that  they  should  at  least  have  been  set  forth  in  separate 
counts,  and  that  refusal  to  require  them  to  be  so  set  forth  was 
erroneous,  principally  because  the  petition,  as  it  stood,  could 
not  be  attacked  by  demurrer,  as  some  of  the  allegations,  es- 
pecially as  to  ownership,  were  good,  and  could  not  be  admitted 
by  demurrer.  But  if  the  motion  to  separate  into  counts  had  been 
sustained,  then  the  alleged  estoppel  could  have  been  eliminated 
by  successful  attack  by  demurrer,  and  for  this  reason,  the  mo- 
tion to  separate  should  have  been  sustained.  It  would,  perhaps, 
have  been  better  control  of  pleading  to  have  required  separa- 
tion into  counts,  as  requested  by  defendant.  But  refusal  to  do 
so  is  not  reversible  error. 

Appellant's  counsel  especially  urge  that  the  plea  of  estoppel 
in  plaintiff's  petition  was  fatally  defective,  because  it  did  not 
allege  that  the  plaintiff  relied  upon  the  facts  pleaded  as  the 
2.  Estoppel:  alleged  cstoppcl.     We  think  that  sufficient  for 

fid2ncy*^of"^V-  ^^^^  purpose  is  the  language  of  the  petition 
legation.  that,  to  the  **knowledge  of  the  defendant.  Sketch- 

ley,  all  of  said  goods  were  sold  upon  the  faith  and  credit  of  the 
said  Sketchley." 

The  basis  of  plaintiff's  demand  consists  of  the  claimed  oral 
contracts  of  sale  made  to  the  defendant,  and  delivery  of  the 
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goods  to  the  defendant  in  accordance  therewith.     Plaintiff's 

3  plkadino-  Tight  of  recovery  rests  on  these  matters.  It  is 
?D^  to°*i  **^'*"  not,  in  a  correct  sense,  the  proof  of  estoppel 
''^^^                 which  makes  out  the  right  of  recovery :  such  goes 

merely  to  proving  that  there  was  a  contract  of  purchase  and  sale 
of  the  goods.  All  the  facts  alleged  as  constituting  estoppel  could 
have  been  proven  under  the  preceding  allegations  of  contract 
of  sale  and  delivery  of  the  goods.  Seevers  v.  Cleveland  Coal  Co,, 
158  Iowa  574;  Long  v.  Oshorn,  91  Iowa  160. 

Defendant  complains  because  his  counterclaim,  which  was 
filed  after  plaintiff  had  rested  its  case,  wherein  defendant  al- 
leged that,  by  a  mistake,  he  had  paid  to  plaintiff  the  sum  of  $150, 

4  Setoff  and  ^'^^  strickcn.  Defendant  alleged  this  as  an  inde- 
b^totcd™^^^**'  pci^<idt  cause  of  action.  Since  it  came  as  late  as 
prewntetion.         j^  ^j|  j^  ^^  think  it  was  uot  au  abuse  of  discretion 

to  sustain  the  motion  to  strike.  The  $150  payment,  which  was 
the  basis  of  the  counterclaim,  had  been  credited  on  the  account 
sued  on.  If  the  verdict  of  the  jury  is  to  be  sustained,  the  coun- 
terclaim would  have  been  unavailing  to  defendant,  if  allowed 
to  stand. 

Defendant  complains  that,  at  the  close  of  all  the  evidence, 
his  motion  to  direct  a  verdict  in  his  favor  was  overruled,  the 
ground  of  said  motion  being  that  the  authority  of  T.  B.  Kearns 
to  bind  the  defendant  was  not  shown;  that  the  undisputed 
evidence  expressly  negatived  the  authority  of  Kearns  to  bind 
the  defendant;  and  that  the  plaintiff  failed  by  any  competent 
evidence  to  establish  the  account  declared  on.  Certainly,  there 
was  such  conflict  in  the  evidence  as  to  the  authority  of  Kearns 
to  bind  the  defendant  to  pay  for  the  goods  mentioned  in  the 
account  that  the  court  could  not  say,  as  a  matter  of  law,  that 
Kearns  had  no  authority  to  bind  the  defendant ;  and  H  was  not 
error  to  overrule  the  motion  on  that  ground.  Neither  could 
the  court  say,  as  a  matter  of  law,  that  the  account  was  not 
established.  These  were  questions  of  fact,  for  the  jury  to  de- 
termine, under  proper  instructions. 

In  instructions,  the  court  placed  the  burden  on  plaintiff 
to  establish  that  the  goods  mentioned  in  the  account  sued  on 
were  sold  and  delivered  to  defendant  through  his  agent  or 
representative,  T.  B.  Kearns,  or  that  the  goods  were  sold  and 
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delivered  to  Kearns  under  such  facts  and  circumstances  as 
would  estop  defendant  to  deny  his  liability  therefor,  and  clearly 
stated  the  contention  of  defendant,  that  the  goods  carried  in 
the  store,  to*  the  replenishing  of  which,  from  time  to  time,  the 
purchases  from  the  plaintiff  were  made,  were  owned  by  Kearns, 
and  not  by  defendant;  and  that  the  goods  mentioned  in  plain- 
tiff's account  sued  on,  though  shipped  in  the  name  of  Sketchley, 
were  not  purchased  by  him,  but  were  sold  to  and  purchased  by 
Kearns,  and  not  by  defendant ;  and  that  the  goods,,  though  re- 
ceived and  placed  in  the  store  of  defendant,  were  so  placed 
there  without  the  knowledge  or  consent  of  defendant ;  and  that 
Kearns  had  no  authority  from  defendant  to  act  for  him  in 
purchasing  the  goods  from  the  plaintiff. 

The  jury  was  further  instructed  that,  if  it  found  that 
defendant  actually  owned  the  stock  of  goods  at  the  time  the 
purchases  from  plaintiff  were  made,  and  that  Kearns  was  the 
manager  or  business  agent  of  the  defendant  in  operating  the 
store,  and  defendant  allowed  Kearns  to  make  such  purchases 
in  his  name,  in  the  customary  way  of  running  the  store,  then 
defendant  would  be  liable  for  the  value  of  the  goods  bought 
and  delivered  at  the  store.  The  jury  was  further  instructed 
that,  even  though  it  found  that  the  stock  of  goods  in  the  store 
did  not  belong  to  defendant,  and  that  Kearns  was  not  acting 
for  him,  but  that  Kearns  owned  the  stock,  still  it  would  be 
warranted  in  finding  in  favor  of  the  plaintiff,  if  it  was  estab- 
lished  by  the  evidence  that  Sketchley  knew  that  Kearns  was 
buying  goods  from  plaintiff  by  the  use  of  his  (defendant's) 
name,  and  that  plaintiff  honestly  believed  that  defendant  was 
the  owner  of  the  stock  of  goods,  and  that  he  was  making  pur- 
chases from  plaintiff  through  his  agent  or  representative, 
Kearns,  and  that,  in  selling  the  goods,  plaintiff  relied  upon  the 
belief  that  it  was  selling  the  goods  to  defendant,  and  that  it 
would  not  have  sold  and  delivered  such  goods,  but  for  such 
reliance;  and  that,  if  such  matters  had  been  established  by  a 
preponderance  of  the  evidence,  the  defendant  would  be  estopped 
to  deny  his  liability,  and  plaintiff  would  be  entitled  to  recover 
the  value  of  the  goods  that  had  not  been  paid  for,  which  it 
shipped  to  defendant  and  delivered  at  his  store. 

Defendant's  claim  that  the  account  sued  on  was  not  proven 
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by  competeTit  testimony,  is  without  merit.  Defendant's  criti- 
cisms in  argument  of  assignments  of  error  are  technical.  We 
think  defendant  was  not  deprived  of  a  fair  trial  in  any  par- 
ticular complained  of.  Instructions  to  the  jury  were  free  from 
error.  We  find  no  reason  to  disturb  the  verdict  and  judgment, 
and  affirm. — Affirmed. 

Evans,  C.  J.,  Stevens  and  Paville,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.   Howard  K.  Berry,  Appellant. 

RAPE:     Instmctlon  Whicli  Omits  Age  Element.     Under  an  indictment 

1  for  rape  on  a  child  under  the  age  of  consent,  an  instruction  on  the 
subject  of  assault  with  intent  to  rape  which  omits  the  age  element 
of  the  prosecutrix  is,  while  not  to  be  commended,  all-sufficient, 
when  it  is  manifest  to  jurors  of  common  sense,  from  the  form  and 
phrasing  of  the  instruction  and  from  the  instructions  as  a  whole, 
that  the  defendant  could  not  be  legally  found  guilty  unless  such 
age  element  was  proven  beyond  a  reasonable  doubt. 

TRIAIi:     Defining  Terms — "Guarded  Judgment."     Instructions  to  the 

2  effect  that  intent  is  to  be  arrived  at  by  such  just  and  reasonable 
deductions  or  inferences  from  the  acts  and  facts  proven  as  the 
"guarded  judgment"  of  candid  and  cautious  men  would  ordinarily 
draw  therefrom,  are  not  erroneous  because  of  failure  to  define  the 
term  "guarded  judgment." 

TRIAL:      Instnictlons — Correct  But   Kot   Explicit.     Correct    but   non- 

3  explicit  instructions  are  all-sufficient,  in  the  absence  of  a  request  for 
greater  elaboration. 

EVIDEKCE:    Best  Evidence — "Age"  of  a  Person.    Witnesses  who  know 

4  the  age  of  a  person  may  testify  thereto,  notwithstanding  the  fact 
that  a  record  of  births  and  deaths  is  kept,  as  required  by  law. 

Appeal  fram  Iowa  District  Court. — Chas.  K.  Dewey,  Judge. 

May  11,  1921. 
Rehearing  Denied  October  1,  1921. 

The  defendant  was  convicted  of  the  crime  of  rape,  and  from 
a  judgment  sentencing  him  to  the  penitentiary  at  Anamosa  for 
an  indeterminate  term  of  20  years,  he  appeals. — Affirmed. 
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Stapleton  &  Stapleton,  for  appellant. 

B,  J.  Gibson,  Attorney  General,  and  B.  J.  Flick,  Assistant 
Attorney  General,  for  appellee. 

Arthur,  J. — I.  The  indictment  charged  the  defendant  with 
the  crime  of  rape,  committed  upon  a  female  child  under  the 
age  of  15  years. 

Sixteen  errors  in  the  rulings  of  the  court,  most  of  which 
relate  to  the  instructions,  are  alleged  by  appellant.  While  it  is 
urged  that  the  evidence  is  insufBcient  to  sustain  defendant's 
conviction,  a  careful  reading  of  the  record,  which  consists  of 
more  than  100  pages  of  unabstracted  typewritten  transcript 
of  evidence,  satisfies  us  that  the  verdict  was  fully  warranted 
thereby,  and  w^e  shall  not  further  discuss  this  question. 

The  sixth  paragraph  of  the  court's  charge  to  the  jury  is  as 
follows : 

'  *  To  convict  the  defendant  of  the  charge  made  in  the  indict- 
ment, the  State  must  satisfy  you,  beyond  a  reasonable  doubt,  that, 
in  this  county  and  state,  and  on  or  about  the  12th  day  of  Octo- 
1  Rape-  instrnc-  l>er,  191 6,  the  defendant  did  ravisli  and  camally 
omk«^aee\ie-  ^^^^w  and  abusc  and  have  sexual  intercourse 
™®n*-  with  one  Carrie  Long;  that  she  was  then  and 

there  a  female  child  under  the  age  of  15  years.  If  the  State 
has  satisfied  you  of  this  beyond  a  reasonable  doubt,  then  you 
should  find  the  defendant  guilty  of  rape,  as  charged  in  the  indict- 
ment ;  but  if  you  do  not  so  find,  then  you  will  acquit  the  defend- 
ant of  the  charge  of  rape. 

**If  you  find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  made  an  assault  upon  the  said  Carrie  Long, 
at  the  time  and  place  aforesaid,  with  the  intent  then  present  in 
his  mind  to  have  sexual  intercourse,  but  that,  in  fact,  no  sexual 
intercourse  took  place  between  them,  then  you  should  find  the 
defendant  guilty  of  assault  with  intent  to  commit  rape;  and 
if  you  do  not  so  find  by  the  evidence,  beyond  a  reasonable  doubt, 
then  you  will  acquit  the  defendant  of  the  grade  of  offense  of 
assault  with  intent  to  commit  rape." 

The  exceptions  to  tliis  instruction  relate  only  to  the  sec- 
ond paragraph  thereof.     The  criticism  is  that  it  omits  the  es- 
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sential  element  of  the  crime  of  assault  with  intent  to  commit 
rape,  that  the  State  was  bound  to  show  that  the  prosecutrix  was 
under  the  age  of  15  years.  Assault  with  intent  to  commit  rape 
is  an  included  offense,  under  an  indictment  charging  the  com- 
mission of  the  higher  crime  upon  a  female  child  under  the  age 
of  15  years.  State  v.  King,  117  Iowa  484;  ^^a^c  v,  CcM'nagy,  106 
Iowa  483 ;  State  v.  Christopher,  167  Iowa  109. 

It  was  not  claimed  by  the  State  that  the  act  of  sexual 
intercourse  between  the  defendant  and  the  proisecutrix,  which 
resulted  in  her  pregnancy  and  the  birth  of  a  child,  was  accom- 
plished by  the  use  of  such  force  as  would  warrant  a  conviction 
of  the  common-law  offense.  To  justify  a  conviction  of  the 
included  offense,  it  was  necessary  for  the  State  to  prove  that 
the  prosecutrix  was  under  the  age  of  15  years;  and  unless  the 
instruction,  taken  as  a  whole,  fairly  construed,  so  advised  the 
jury,  the  conviction  of  the  defendant  should  not  be  permitted 
to  stand.  It  will  be  observed  that  the  court,  in  the  first  para- 
graph of  the  instruction  quoted,  clearly  and  plainly  stated  to 
the  jury  that  the  burden  rested  upon  the  State  to  prove,  be- 
yond a  reasonable  doubt,  among  other  essentials  of  the  crime, 
that  prosecutrix  was,  at  the  time  of  the  acts  complained  of, 
under  the  age  of  15  years.  In  the  paragraph  of  the  instruction 
against  which  the  criticism  is  directed,  the  court,  as  already  ap- 
pears, used  the  following  language :  *  *  If  you  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendant  made  an  as- 
sault upon  the  said  Carrie  Long,  at  the  time  and  place  afore- 
,s(zif/,  with  the  intent  then  present  in  his  mind  to  have  sexual 
intercourse,"  but  failed  to  consummate  the  act,  then  the  defend- 
ant should  be  convicted  of  the  lesser  ot^ense. 

The  reference  to  the  prosecutrix  named  in  the  preceding 
paragraph  of  the  instruction,  and  to  **the  time  and  place 
aforesaid,"  it  seems  to  us,  must  necessarily  have  bt;en  under- 
stood by  the  jury  to  refer  to  and  include  the  further  state- 
ment therein,  to  the  effect  that  it  must  further  be  established 
that  the  prosecutrix  was  under  the  age  of  15  years.  But  a 
single  act  was  mentioned  in  the  evidence,  and  the  jury  could 
not  reasonably  have  been  misled  by  the  failure  of  the  court, 
in  defining  the  crime  of  assault  with  intent  to  commit  rape. 

Vol.  192  Ia.— 13 
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to  again  state  that  proof  that  the  prosecutrix  was  under  the 
age  of  15  years  was  essential  to  a  conviction  thereof. 

The  evidence,  which  was  undispute<l,  conclusively  showed 
that  the  prosecutrix  was  under  the  age  of  consent.  Tt  is  our 
conclusion,  from  the  record  as  a  whole,  and  the  necessary  im- 
plication from  the  instruction  taken  as  a  whole,  that  while,  to 
convict,  it  was  necessary  for  the  State  to  show  that  the  prose- 
cutrix was  under  the  age  of  15  years,  the  omission  complained 
of  could  not  have  misled  the  jury  or  have  been  prejudicial  to 
the  defendant.  The  portion  of  the  instruction  criticized  can- 
not be  commended,  and  we  must  not  be  understood  as  giving  it 
our  approval,  but  only  as  holding  that,  upon  the  record,  and 
under  the  facts  disclosed  in  this  case,  a  reversal  on  account  of 
the  omission  is  not  necessary. 

II.  The  criticism  of  the  remaining  instruction  is  exceed- 
ingly technical,  hypercritical,  and  almost  wholly  without  per- 
suasive merit.  This  is  particularly  true  of  the  exceptions  urged 
to  Instructions  numbered  7,  10,  14,  and  16.  Instruction  7, 
which  is  brief,  is  as  follows: 

*  *  The  intent  with  which  an  act  is  done  is  an  act  or  emotion 

of  the  mind  seldom,  if  ever,  capable  of  direct  and  positive  proof, 

2  Trial-  defln-       ^^^  ^^  *^  ^^  arrived  at  by  such  just  and  reason- 

"^uanied''ud       ^^^®  dcductious  or  inferences  from  the  acts  and 

"*»»*•"  facts  proved  as  the  guarded  judgment  of  a  can- 

did  and  cautious  man  would  draw  ordinarily  therefrom. '' 

It  is  suggested  by  counsel  that  the  words  **the  guarded 
judgment  of  a  candid  and  cautious  man''  cast  the  jury  upon  a 
**sea  of  uncertaintv, '  *  and  that  the  court  should  have  defined 
the  term,  so  that  the  jury  could  have  ascertained  what  deductions 
an  ordinarily  candid  and  cautious  man  would  probably  draw 
from  the  facts  and  circumstances  shown.  The  criticism  is  with- 
out merit. 

The  criticism  of  Instruction  10  requires  no  consideration ; 
whereas  the  complaints  made  of  Instruction  16  arc  without  sub- 
stantial foundation.  This  instruction  is  interpreted  by  coimsel 
3.  Trial:  instruc-  ^^  placing  improper  limitations  upon  the  pro- 
tions:  correct       bativc  valuc  of  cvidcncc  offered  by  defendant 

but  not  ex-  *^ 

p"c»t-  in  support  of  his  general  reputation  for  truth, 

veracity,  and  morality  in  the  community  in  which  he  resided.  The 
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court,  after  explaining  to  the  jury  that  evidence  introduced  by 
the  State  which  tended  to  show  that  the  defendant's  reputation 
for  truth  and  veracity  was  bad,  in  the  community  in  which  he 
resided,  was  offered  for  the  purpose  of  impeachment,  added  that : 

**Such  testimony  may  be  contradicted  by  introducing  other 
competent  witnesses  to  testify  that  his  general  reputation  in 
the  community  is  not  bad." 

The  specific  challenge  of  counsel  is  that  it  was  permissible 
for  the  defendant  to  negative  the  testimony  of  the  State  that 
the  defendant's  reputation  for  truth  and  veracity  was  bad, 
by  showing  by  other  witnesses  that  they  never  heard  this  par- 
ticular trait  of  his  character  called  in  question;  and  that  the 
effect  of  the  instruction  was  to  deprive  the  defendant  of  the 
benefit  of  the  evidence  offered  in  this  form.  The  court  might 
properly  have  added  the  qualification  suggested;  but,  so  far  as 
the  record  discloses,  no  request  was  made  therefor.  The  instruc- 
tion did  not  point  out  or  designate  the  form  in  which  the  proof 
should  be  offered,  but  only  that  the  defendant  had  the  right  to 
show,  by  the  testimony  of  the  witness,  that  his  reputation  for 
truth  and  veracity  was  not  bad.  The  phrase  quoted  might  pos- 
sibly have  been  more  aptly  worded,  but  it  was  sufficiently  clear, 
and  not  prejudicial. 

Instruction  14,  which  defined  "reasonable  doubt,"  is  also 
criticized.  This  instruction  is  copied  substantially  from  State  v. 
Krampe,  161  Iowa  48,  and  was  altogether  favorable  to  the  de- 
fendant. 

III.  The  court  permitted  prosecutrix,  the  physician,  and 
other  witnesses,  who  were  present  at  her  birth,  or  knew  the  date 
on  which  she  was  bom,  over  the  objections  of  defendant  to  testify 
4.  evidbkce:  best  ^^  ^^^  ^®*  ^^^  objections  were  based  upon  the 
*a*l^"*Sf'  a  r-  Proposition  that,  under  Chapter  151  of  the  Acts 
«»^  of  the  Eighteenth  General  Assembly,  requiring 

a  record  of  births  and  deaths  to  be  kept  in  the  oflSce  of  the  clerk 
of  the  district  court,  said  record  is  the  only  evidence  admissible 
for  the  purpose  of  proving  the  age  of  prosecutrix.  The  rulbig 
of  the  court  permitting  this  testimony  was  clearly  correct.  Hall 
V.  Cardell,  111  Iowa  206.  These  witnesses  were  competent  to 
testify  to  the  date  on  which  she  was  bom,  the  same  as  to  any 
other  material  fact  of  which  they  had  personal  knowledge.    Chap- 
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ter  151,  Acts  of  the  Eighteenth  General  Assembly,  does  not, 
by  specific  enactment,  even  make  the  record  kept  in  the  clerk's 
office  competent  evidence  upon  the  trial  of  cases  of  this  kind; 
but,  assuming  that  it  would  be  admissible  for  the  purpose  of  show- 
ing the  age  of  the  prosecutrix,  its  effect  would  not  be  to  ex- 
clude other  competent  testimony  offered  to  prove  the  same  fact. 

Other  errors  assigned  and  argued  by  counsel  are  without  sub- 
stantial merit. 

We  have  read  the  entire  record  with  the  care  and  scrutiny 
which  the  importance  of  the  case  demands,  but  find  no  reversible 
error  therein.  It  follows  that  the  judgment  of  the  court  below 
must  be  and  is  affirmed. — Affirmed. 

Evans,  C.  J.,  Stevens  and  Pavu^e,  J  J,,  concur. 


State  of  Iowa,  Appellee,  v.  Suerman  Carter,  Appellant. 

FORGURT:    Material  Alteration.    The  alteratiou,  with  intent  to  defraud, 

1  of  a  contract  uudor  which  a  party  agrees  to  give  a  first  mortgage 
on  property,  by  erasing  the  word  "first,"  constitutes  forgery. 

C&IMINAIi  LAW:     New  Trial— FaUure  to  Produce  Known  Material 

2  Testimony.  A  defendant  in  a  criminal  prosecution  may  not  have 
a  new  trial  in  order  to  produce  material  testimony  which  wjmj  at 
all  times  within  his  reach. 

Appeal  from  Guthrie  District   Court. — H.   S.   Dugan,  Judge. 

June  21,  1921. 
Rehearing  Denied  October  1,  1921. 

The  defendant,  having  been  indicted  and  convicted  on 
charge  of  feloniously  forging  and  altering  a  written  contract, 
appeals. — Affirmed. 

Brammer,  Secvcrs  tC  Hurlburt,  for  appellant. 

Ben  J.  Gibson,  Attorney  General,  and  B.  J,  Flick,  Assistant 
Attorney  General,  for  appellee. 
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Weaver,  J. — The  defendant  submits  his  appeal  to  this  court 
upon  the  following  propositions: 

I.  He  contends  that  the  evidence  offered  upon  the  trial 
is  insufficient  to  sustain  a  verdict  of  guilty.  Briefly  stated,  the 
charge  made  against  the  defendant  is  that,  having  entered  into 
a  written  contract  for  the  purchase  of  land  from  Qeorge  Boads 
and  others,  who  held  the  title  as  tenants,  in  common,  and  hav- 
ii^,  by  the  terms  of  such  contract,  agreed  to  secure  certain  de- 
ferred payments  by  first  mortgage  on  the  property  purchased, 
he  afterward  feloniously  forged  and  changed  said  writing  by 
erasing  therefrom  the  word  ** first,"  thereby  materially  alter- 
ing the  meaning  and  legal  effect  of  the  agreement  witnessed  by 
said  instrument. 

We  are  not  prepared  to  sustain  the  objection.  It  is  true  that 
there  is  no  direct  evidence  by  any  witness  who  claims  to  have 
seen  the  act ;  but  it  is,  of  course,  too  well  settled  to  call  for  ar- 
gument or  authority  that  a  conviction  of  a  public  offense  may  be 
had,  and  very  often  is  had,  upon  convincing  circumstantial  evi- 
dence. There  is  direct  evidence  by  several  witnesses  that  the 
word  ** first"  or  **lst"  was  written  into  the  contract  immedi- 
ately before  the  word  ''mortgage,"  and  that  such  was  its  form 
at  the  time  it  was  executed  by  the  parties,  and  that  later,  after 
its  execution  and  after  the  deal  was  closed,  it  was  discovered  that 
the  word  ** first"  (or  **lst"),  before  the  word  ** mortgage,"  had 
been  erased  by  someone.  There  was  also  evidence  tending  to 
show  that,  after  the  contract  was  signed,  and  just  before  the 
deal  was  closed  by  the  initial  payment  and  delivery  of  the  deed, 
the  defendant  had  the  contract  in  his  possession  for  a  brief 
period,  when  not  in  the  presence  of  the  other  parties,  thus  af- 
fording him  an  opportunity,  if  so  disposed,  to  make  the  erasure. 
It  also  appears  that  defendant  procured  the  money  enabling 
him  to  make  the  purchase,  by  obtaining  a  loan  on  the  land  to 
the  amount  of  $20,000.  Of  this  i^um,  he  used  $14,900  in  making 
the  down  payments  on  the  contract,  and  gave  his  six  promissory 
notes,  aggregating  $15,000,  for  the  deferred  payments  secured 
by  mortgage  on  the  same  land.  It  was,  therefore,  to  his  inter- 
est to  satisfy  the  party  making  him  the  large  loan  that  the 
mortgage  given  to  secure  it  was  a  first  lien;  and  the  erasure 
made  in  the  contract  of  purchase  would  tend  to  that  end.    No 
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other  person,  so  far  as  shown,  had  the  slightest  interest  in  chang- 
ing or  modifying  the  terms  of  the  contract.  Proof  of  motive  alone 
or  interest  alone  is,  of  course,  not  sufScient  to  sustain  a  charge 
of  crime :  it  is,  nevertheless,  a  very  material  circumstance,  which 
the  jury  may  properly  consider,  in  connection  with  all  other 
evidence  having  any  legitimate  tendency  to  establish  the  of- 
fense charged. 

The  admitted  facts  in  the  case  are  somewhat  redolent  of 
the  odor  of  **high  finance''  which  has  characterized  much  of  the 
recent  era  of  real  estate  speculation.  By  availing  himself  of 
its  methods,  the  defendant  was  enabled  to  buy  a  farm  worth,  in 
round  numbers,  $30,000,  not  only  without  paying  a  dollar  out 
of  his  own  pocket,  but  reaping  therefrom  an  immediate  cash 
harvest  of  about  $5,000,  and  then  was  ready  to  pass  on,  trusting 
to  his  luck  and  skill  to  make  some  turn  by  which  his  nominal 
equity  in  the  land  might  be  transmiited  into  coin  of  the 
realm.  These  things  are  not  mentioned  as  being  evidence  of  the 
defendant's  guilt  of  the  forgery  charged,  but  they  serve  to  in- 
dicate the  atmosphere  surrounding  the  business  transaction  in 
which  the  contract  had  its  origin,  and  the  weakness  of  the  moral 
restraints  likely  to  be  felt  by  one  engaged  in  ** putting  over" 
a  deal  of  this  nature.  We  think  the  evidence  as  a  whole  is 
clearly  sufficient  to  warrant  the  trial  court  in  submitting  the 
ease  to  the  jury. 

II.  The  appellant  next  objects  that  the  alleged  change 
made  in  the  contract  is  of  a  trivial  and  immaterial  character, 
and  that,  even  if  made  by  defendant,   it  does  not  constitute 

forgery,  in  the  sense  forbidden  by  the  statute, 
matorui '  ftHern-  The  objection  is  without  merit.     It  is,  of 

course,  true  that  not  every  unauthorized  change 
in  the  words  of  a  written  contract  constitutes  a  forgery ;  but  a 
change  so  wrongfully  made,  which  has  the  effect  of  making  an- 
other and  different  agreement  t^an  was  expressed  in  its  original 
form,  or  of  increasing  or  decreasing  the  obligation  assumed  by 
the  parties  thereto,  cannot  be  said  to  be  immaterial ;  and,  if  done 
with  intent  to  defraud,  it  comes  within  the  condemnation  of  the 
statute.  That  the  false  making  of  the  change  charged  in  the 
indictment  in  this  case  is  forgery,  cannot  be  doubted.  If  a  per- 
son undertakes  to  extend  credit  to  another,  upon  the  written 
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agreement  of  the  latter  to  secure  the  creditor  by  mortgage  upon 
a  given  piece  of  property,  the  inclusion  or  omission  of  the  word 
"first,"  in  description  of  the  security,  may  make  all  the  dif- 
ference between  a  security  which  is  entirely  good  and  one  which 
is  entirely  worthless.  This  seems  to  be  too  clear  to  admit  of  dis- 
cussion, and  the  trial  court  did  not  err  in  refusing  to  direct  a 
verdict  of  acquittal,  on  the  ground  that  the  alleged  alteration 
was  immaterial. 

III.  The  foregoing  conclusions  cover  all  the  points  made 
in  appellant's  brief,  upon  the  issues.  In  addition  thereto,  he 
assigns  error  upon  the  overruling  of  his  motion  for  a  new  trial. 

What  we  have  already  said  sufficiently  disposes 

"2     f ^]fti  Ml  WAT      TxADF  ' 

new  trial:  fail-'    of  this  motion,  cxccpt  as  to  that  part  which  is 

are  to  produce        i  j  j.i.  j       j»  i       j-  j  • 

known  material     bascd  On  the  grouud  of  ncwly  discovered  evi- 
«imony.  dcucc.    Passing  the  question  whether  such  mo- 

tion is  allowable  in  a  criminal  case,  we  come  directly  to  the 
showing  made  as  to  the  alleged  new  evidence.  It  consists  of 
two  written  statements,  bearing  date  of  February  20, 1919.  Both 
are  in  the  handwriting  of  the  defendant,  one  being  subscribed  by 
Ella  Johnson  and  the  other  by  George  Roads.  These  persons 
are  two  of  the  five  tenants  in  common  who  sold  the  land  to  de- 
fendant.  The  first  writing,  signed  b}"^  Mrs.  Johnson,  is  an 
acknowledgment  that  the  mortgage  made  by  Carter  to  secure 
the  deferred  payments  to  her  *  *  is  subject  to  a  first  mortgage  to 
make  cash  payment  and  improvements.''  The  second  paper, 
signed  by  George  Roads,  agrees  that  Carter  shall  have  the  right 
to  place  a  first  mortgage  on  the  farm,  to  make  cash  payments 
and  improvements.  He  also  adds  that  he  is  the  agent  of  John 
Roads,  with  power  to  act  in  his  behalf.  These  papers  were  not 
produced  on  the  trial  to  the  jury.  The  trial  took  place  in 
October,  1919. 

In  support  of  his  motion,  the  defendant  became  a  witness, 
and  testified  that  he  was  arrested  in  Oklahoma  upon  warrant 
under  this  indictment  on  April  5,  1919,  and  brought  at  once  to 
Iowa,  and  had  been  confined  in  jail  during  all  the  time  from 
that  date  until  the  trial,  in  October ;  that  he  did  not  know  the 
nature  of  the  charge  against  him  until  after  reaching  Iowa; 
that  these  papers  were  left  at  his  Oklahoma  residence,  and  for 
that  reason  were  not  available  for  use  by  him  on  the  trial  to  the 
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jury ;  and  that  he  did  not  succeed  in  obtaining  them  until  the 
day  his  testimony  was  given,  although  he  asserts  that  he  had  been 
continuously  writing  his  agents  and  servants  in  Oklahoma,  tell- 
ing them  where  to  look  for  said  papers  and  to  send  them  to 
him.  He  says  he  informed  his  counsel  of  their  existence  and  of 
their  character.  He  adds,  in  closing  his  testimony,  that  he  has 
twice  been  convicted  of  felony  in  the  courts  of  this  state. 

That  these  written  statements  were  material  and  competent 
testimony  is  at  once  apparent.  That  appellant  and  his  counsel 
knew  of  their  existence  and  material  character  is  not  denied. 
Six  months  intervened  between  his  arrest  and  trial.  On  the 
trial,  there  was  no  evidence  offered  on  the  part  of  appellant  of 
the  existence  of  such  documents,  or  of  their  loss,  or  of  their 
contents.  No  application  was  made  for  a  continuance,  to  enable 
him,  in  porson  or  by  counsel,  or  by  agent  or  messenger,  to  go 
to  Oklahoma  and  get  these  important  papers.  Why  not,  remains 
an  impenetrable  mystery.  There  is,  indeed,  no  adequate  reason 
or  excuse  offered  for  the  nonproduction  of  this  evidence,  the 
importance  of  which  was  apparent  at  the  outset.  It  was  at  all 
times  in  the  possession  or  under  the  control  of  the  defendant. 
Had  it  been  produced  on  the  trial,  and  its  genuine  character 
proved  or  admitted,  the  writer,  for  one,  would  not  hesitate  to 
say  that  the  con^action  ought  not  to  be  sustained.  There  are 
some  things  in  the  State 's  countershowing  on  the  motion  that  are 
not  at  all  satisfactory.  The  testimony,  especially  of  -George 
Roads,  is  not  well  calculated  to  invite  confidence  or  belief ;  but, 
in  view  of  what  avc  have  said  concerning  the  appellant 's  explana- 
tion of  his  failure  to  produce  the  alleged  new  evidence,  we  think 
the  court  could  not  do  otherwise  than  overrule  his  application 
for  new  trial. 

The  case  was  one  for  the  jury ;  there  is  sufficient  evidence 
to  support  the  verdict;  no  reversible  error  is  shown;  and  the 
judgment  below  is — Affirmed. 

Evans,  C.  J.,  Preston  and  Stevens,  JJ.,  concur. 
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State  op  Iowa,  Appellee,  v.  Prank  C.  Higgins,  Appellant. 

ft 

APPEAL  AND  EBBOB:     Failure  to  Except — ^Instructions  in  Orlminal 

1  Case.  Failure  to  except  to  instructions  precludes  review  on  appeal, 
whether  the  cause  be  civil  or  criminal.  The  plea  will  not  prevail 
that  appellant  has  not  had  a  fair  trial  because  counsel  did  not  except. 

TRIAL:    Instructions — Correct  .but  not  Explicit.    Instructions  which  are 

2  correct  are  all-sufficient,  in  the  absence  of  a  request  for  more  elabora- 
tion. 

INTOXICATINa  LIQUOBS:     Medicinal  Preparations.     Medicinal  prep- 

3  arations  containing  alcohol  may  not  be  legally  sold  if  they  are  cap- 
able of  being  used  as  a  beverage. 

Appeal  from  Polk  District  Court. — Lester  L.  Thompson,  Judge. 

May  10,  1921. 
Eehearxng  Denied  October  1,  1921. 

TuE  defendant'  was  indicted  for  maintaining  a  liquor  nui- 
sance, and  upon  trial  was  convicted.    He  appeals. — Affirmed. 

Clarke  &  Cosson,  for  appellant. 

Ben  J.  Gihsaiiy  Attorney  General,  B.  J.  Flick,  Assistant 
Attorney  General,  and  A.  O.  Rippey,  County  Attorney,  for  ap- 
pellee. 

F'aville,  J. — The  appellant  was  indicted  by  the  grand  jury 
of  Polk  County  for  maintaining  a  liquor  nuisance.  During  the 
trial,  it  was  shown  that  he  was  the  manager  of  a  drug  store  that 
was  owned  by  his  wife.  He  had  full  charge  of  the  business,  and 
hired  the  employees.  A  witness  for  the  State  purchased  at  the 
store  from  these  employees,  at  a  time  when  the  appellant  was 
present,  different  kinds  of  liquors.  The  drug  store  was  also 
searched  under  a  search  warrant,  and  certain  liquors  therein 
found  were  seized  and  taken.  Upon  the  trial  of  the  case,  a 
chemist  testified  in  regard  to  the  liquor  so  taken.    As  we  gather 
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it  from  the  record,  the  liquor  so  found  was  of  four  diflPerent 
classes.  One  of  these  is  what  is  known  as  *  *  denatured  alcohol, ' ' 
which  the  chemist  described  as  being  grain  alcohol  with  about 
10  per  cent  of  wood  alcohol  added  to  it,  and  which  he  testified 
would  be  poisonous,  and  could  not  be  used  as  a  beverage.  He 
said  that  it  was  used  for  automobile  radiators  and  as  a  cleansing 
agent,  and  that  it  was  not  used  as  an  intoxicating  liquor.  One 
kind  was  in  a  bottle  which  was  labeled  **Beef,  Iron  and  Wine," 
of  which  no  chemical  examination  was  made  and  no  testimony 
offered  as  to  its  contents.  Another  bottle  was  described  by  the 
chemist  as  being  ''Jamaica  Ginger,*'  ordinarily  called  **Jack." 
The  chemist  testified  that  it  contained  about  29.6  per  cent  alcohol 
and  a  weak  tincture  of  ginger,  and  that  it  was  intoxicating  in 
its  character.  He  also  testified  that  it  was  supposed  to  be  used 
for  medicinal  purposes,  and  that  it  is  a  compound  found  in  the 
United  States  Pharmacopceia. 

A  witness  also  testified  that  he  procured  certain  liquor  from 
the  store  by  asking  for  alcohol,  and  asked  the  clerk  to  put  orange 
juice  or  lemon  juice  in.it,  as  a  flavor,  and  that  he  did  so.  On 
analysis,  this  was  found  to  contain  alcohol  and  to  be  intoxicat- 
ing, and  that  it  did  not  contain  any  wood ,  alcohol.  The  clerk 
denies  that  any  such  sale  w^as  made  to  the  witness.  There  was 
a  square  conflict  in  the  evidence  as  to  whether  the  purchases 
were  mad^,  as  claimed. 

I.  Complaint  is  made  of  the  instructions  that  were  given 
to  the  jury.    We  are  confronted  at  once  with  the  fact  that  the 

record  fails  to  show  that  any  exceptions  were 

1.   Appbal  and  .  .  •       1    1        ^, 

EttitoE:  failure     taken  to  the  instructions,  as  required  by  Chap- 
Btructiona*  in         tcr  24  of  the  Acts  of  the  Thirty-seventh  General 

criminal   case.  .  ■,■,  n*i         ^    •  ah 

Assembly.  Said  act  is  as  follows: 
''Either  party  may  take  and  file  exceptions  to  the  instruc- 
tions of  the  court  or  any  part  of  the  instructions  given  or  to  the 
refusal  to  give  any  instructions  as  requested  within  five  days 
after  the  verdict  in  the  cause  is  filed  or  within  such  further  time 
as  the  court  may  allow  and  may  include  the  same  or  any  part 
thereof  in  a  motion  for  a  new  trial,  but  all  such  exceptions  shall 
specify  the  part  of  the  instructions  as  excepted  to,  or  of  the  in- 
structions asked  and  refused  and  objected  to,  and  the  grounds  of 
such  objections.  *' 
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The  verdict  was  returned  on  the  8th  day  of  April,  1920. 
More  than  five  days  later,  to  wit,  April  17,  1920,  a  motion  for  a 
new  trial  was  filed.  On  appeal,  it  is  now  urged  that  the  court 
erred  in  giving  one  instructioik  to  which  no  exception  was  taken 
at  that  time,  and  to  which  no  reference  was  made  in  any  way  in 
this  motion  for  a  new  trial.  It  is  obvious  that,  unless  we  are  to 
utterly  ignore  the  plain  provisions  of  this  statute,  we  cannot 
consider  the  alleged  errors  in  any  of  these  instructions,  upon  this 
record.  We  are  cited  to  Section  5462  of  the  Code,  which  pro- 
vides :  , 

"The  Supreme  Court  must  examine  the  record  •  •  •  and 
render  such  judgment  on  the  record  as  the  law  demands ;  it  may 
affirm,  reverse,  or  modify  the  judgment,  or  render  such  judg- 
ment as  the  district  court  should  have  done,  or  order  a  new  trial. 


«  •  •" 


It  is  contended  that  the  appellant  has  'been  denied  a  fair 
and  impartial  trial;  and  that,  under  this  statute,  we  should  re- 
verse because  thereof.  It  is  claimed  that  such  have  been  our 
holdings. 

In  State  v,  Schwab,  112  Iowa  666,  we  said: 

**  Certainly,  a  criminal  defendant  may  waive  error  on  appeal. 
He  does  so  in  every  instance,  where  an  exception  is  not  taken 
below.'* 

In  State  v.  Barr,  123  Iowa  139,  we  said : 

**We  know  of  no  reason  why  counsel  in  a  criminal  case 
should  not  make  his  objections  as  specific  and  definite  as  is  re- 
quired in  a  civil  case,  in  order  to  raise  a  question  of  law  for 
consideration  upon  appeal." 

In  State  v.  Burns,  181  Iowa  1098,  we  said: 

'*He  has,  however,  a  fair  and  impartial  trial  when  opportun- 
ity is  given  to  him  to  object  and  except  to  what  is  done  to  his 
prejudice  upon  the  trial." 

Where  a  defendant  is  represented  by  counsel  in  the  trial 
of  a  case,  and  piroceeds  to  trial,  and  no  exceptions  arc  taken  to 
the  instructions,  as  required  by  the  statute,  we  cannot  consider 
them  on  review.  Counsel  for  the  appellant  urge,  however,  that 
we  should  regard  these  alleged  errors  on  the  broader  proposi- 
tion that  it  appears  on  the  entire  record  that  the  appellant  has 
not  had  a  fair  trial,  and  therefore  we  should  reverse,  even  though 
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no  specific  rulings  have  been  properly  objected  to,  and  though 
no  proper  exceptions  were  preserved. 

In  the  Barr  case,  we  reversed  because,  upon  the  whole  case, 
it  appeared  that  the  defendant  did  not  have  a  fair  trial,  in  that 
he  was  forced  to  go  to  trial  with  new  counsel,  without  an  oppor- 
tunity to  prepare.    We  said : 

'*We  reverse  the  case,  therefore,  not  on  any  particular  rul- 
ing of  the  court,  but  rather,  on  the  general  ground  that  the  ver- 
dict does  not  appear  to  have  been  the  result  of  a  fair  trial." 

In  the  v^wrns  case,  we  also  reversed  upon  the  theory  that 
the  defendant  had  been  denied  a  fair  trial,  because,  where  the 
defendant  was  charged  with  carrying  concealed  weapons,  there 
was  a  failure  to  charge  or  prove  that  he  did  not  at  that  time  have 
a  permit  to  go  armed,  and  therefore  one  of  the  easential  ele- 
ments of  the  offense  was  utterly  lacking.  No  such  situation  is 
presented  in  the  instant  case.  Appellant  was  represented  by 
counsel,  and  there  was  no  mishap,  no  misfortune,  no  untoward 
circumstance,  that  in  any  manner  prevented  the  appellant  from 
having  a  fair  and  impartial  trial.  We  cannot  say  that,  be(?ause 
counsel  then  representing  the  appellant  did  not  see  fit  to  pre- 
serve  exceptions  to  the  instructions,  or  to  request  instructions 
in  behalf  of  appellant,  we  can  ignore  the  plain  provisions  of  the 
statute  in  regard  to  said  matters,  and  hold  that,  because  of  fail- 
ure in  this  regard,  the  appellant  has  been  denied  a  fair  trial. 
To  so  declare  would  not  only  pay  a  premium  on  laxity  in  the 
trial  of  cases,  but  would  amount  to  a  complete  abrogation  of 
statutory  requirements.  These  statutory  provisions  are  essential 
to  orderly  and  proper  procedure  in  our  courts.  We  cannot 
ignore  them  and  reverse  cases,  either  civil  or  criminal,  because 
ojE  a  claim  that  a  party  has  not  had  a  fair  trial  because  his  coun- 
sel has  not  preserved  his  legal  rights  in  the  manner  pointed  out 
by  the  statute.  It  appears  that  every  essential  element  of  the 
crime  charged  was  supported  by  proof. 

For  a  further  discussion  of  the  legal  question  involved  here- 
in, see  Crow  v.  Casady,  192  Iowa  1357. 

II.  It  is  strenuously  urged  that  the  court  should  have  in- 
structed the  jury  that  the  appellant  could  not  be  indicted  for 
keeping  or  selling  denatured  alcohol,  and  that  the  jury  may 
have  found  him  guilty  because  the  evidence  showed  that   he 


Oct.,  1921]  State  v.  Higgins.  205 

2.  Tw\L-  instruc-  ^^P*  ^^^  ^^^  denatured  alcohol.  No  instrue- 
bSrnot  «r**^*  tion  whatever  was  asked  by  the  appellant  on 
piicit  this  subject-matter.    But  the  court  did  instruct 

the  jury  that  **any  liquor  is  an  intoxicating  liquor  which  con- 
tains any  per  cent  of  alcohol  and  which  may  be  used  as  a 
beverage. ' ' 

The  undisputed  evidence  showed  that  denatured  alcohol 
eannot  be  used  as  a  beverage,- and  that  it  is  poisonous.  If  the 
appellant  desired  a  more  specific  and  definite  instruction,  he 
should  have  asked  for  it;  but  we  do  not  think  the  jury  could 
have  been  misled,  in  view  of  the  instruction  that  was  given. 
While  the  court  did  not  refer  to  denatured  alcohol  by  name,  it 
made  it  very  clear  that  the  appellant  could  not  be  convicted 
unless  he  sold  an  intoxicating  liquor  which  could  be  used  as  a 
beverage ;  and  the  undisputed  testimony  showed  that  denatured 
alcohol  could  not  be  used  as  a  beverage.  There  was  no  error 
at  this  point. 

III.  It  is  urged  that  the  Jamaica  ginger,  or  so-called 
**Jack,"  is  a  medicinal  preparation  recognized  by  the  United 
States  Pharmacoposia,  and  that,  therefore,  the  appellant  could 
3  ixToxicATiNo       ^^^  ^^  ^^^^  liable  for  selling  it  as  an  intoxicat- 

preparations.  ^g  had  occasiou  to  cousidcr  a  somewhat 

similar  situation  in  State  v.  Bokmeyer  Bros,,  187  Iowa  1312,  in 
which  we  said : 

**The  fact  that  the  preparation  contained  a  large  percentage 
of  alcohol  is  by  no  means  conclusive  that  the  sale  thereof  is  pro- 
hibited by  law  in  this  state.  If  it  is  so  compounded  with  other 
substances  as  to  destroy  its  character  and  use  as  a  beverage, 
and  it  is  shown  to  possess  medicinal  qualities,  the  sale  thereof 
Ls  not  prohibited.  The  question  is  one  of  fact.  All  agree  that 
the  failure  to  include  cascara  in  the  mixture  leaves  it  suitable 
for  use  as  a  beverage.  If  sold  in  this  condition  in  this  state,  it 
violates  our  statute  prohibiting  the  sale  of  intoxicating  liquors. 
The  trial  court  found  that  at  least  one  of  the  bottles,  the  con- 
tents of  which  were  analyzed  by  the  State's  witnesses,  contained 
no  cascara,  and  was,  therefore,  sold  in  violation  of  law.'' 

In  State  v,  Snyder,  185  Iowa  728,  we  considered  a  case 
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where  the  evidence  showed  the  sale  of  liquor  labeled  '^  Jamaica 
ginger."    In  that  case  we  said: 

*  *  The  chemist  who  made  the  analysis  testified  that  the  liquor 
which  he  analyzed  would  be  a  tincture  of  a  drug,  according  to 
the  United  States  Pharmacopoeia,  and  that  a  dose,  when  used 
as  a  medicine,  would  be  about  a  teaspoonf ul ;  that  he  found  the 
compounds  he  analyzed  to  be  in  accordance  with  the  compound- 
ing with  the  tincture  of  ginger,  as  prescribed  by  the  Pharmaco- 
peia, but  he  further  testified  that,  because  of  the  alcohol,  the 
liquor  labeled  Jamaica  ginger  could  be  used  as  a  beverage^  that 
it  would  depend  on  the  person  taking  it;  that  a  drinking  man 
could  drink  it." 

In  the  instant  case,  it  appears  from  the  evidence  that  the 
witness  Artis  asked  the  clerk  in  the  store  if  he  could  get  a 
little  liquor,  and  the  clerk  replied,  *  *  Do  you  want  a  little  Jack  ? ' ' 
— which,  it  appears,  is  another  name  for  Jamaica  ginger, — and 
furnished  him  with  a  bottle.  It  was  for  the  jury  to  say,  under 
all  the  circumstances,  for  what  purpose  this  article  was  being 
kept  and  sold. 

There  was  evidence,  also,  from  which  the  jury  would  have 
been  warranted  in  finding  that  a  clerk  in  the  store  sold  to  the 
witness  Artis,  as  a  beverage,  a  liquor  that  contained  alcohol 
and  orange  juice,  and  that  the  same  was  intoxicating.  The  wit- 
ness said  that  he  bought  it  as  a  beverage.  The  chemical  analysis 
showed  that  it  contained  grain  alcohol.  While  this  specific  sale 
is  denied,  it  was  a  question  for  the  jury  to  determine  whether 
or  not  it  took  place,  and  the  character  of  the  liquor  claimed  to 
have  been  bought. 

It  is  true  that  the  court  might  well,  upon  request  of  the 
appellant,  have  instructed  the  jury  more  explicitly  in  regard 
to  the  claims  made  by  the  appellant ;  but  we  have  examineil  the 
record  with  care,  and  we  do  not  find  that  the  appellant  was  de- 
nie<l  a  fair  and  impartial  trial  in  any  such  way  as  should  justify 
interference  on  our  part.  There  was  evidence  in  the  record  on 
every  essential  element  of  the  crime  charged,  and  sulBficient  to 
meet  the  requirements  of  the  law  in  criminal  cases.  The  sub- 
stantial rights  of  the  appellant  were  in  no  way  denied  in  the 
progress  of  the  trial.  We  find  nothing  in  the  record  that  would 
warrant  interference  on  our  part. 


J 
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The  claims  of  the  appellant  have  been  presented  by  eminent 
eounsel  with  great  skill  and  sincerity  before  this  court.  It  is 
proper  to  observe  that  the  counsel  who  represent  the  appellant 
in  this  court  did  not  appear  in  the  case  in  the  trial  court. 

Since  we  find  no  error  in  the  record  prejudicial  to  the  rights 
of  the  appellant,  the  judgment  of  the  trial  court  must  be,  and 
the  same  is, — Affirmed, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Earle  Prentice,  Appellant. 

LABCEKT:     Becent   Possession — Explanation   of   Possession   as   Jury 

1  Qaestion.  Evidence  held  to  present  a  jury  question  on  the  issue 
whether  the  defendant's  recent  possession  of  property  was  felonious. 

LASCENT:    Elements  of  Offense — Nonconsent  Shown  by  Circumstances. 

2  The  element  of  nonconsent  of  the  owner  to  the  taking  of  his 
property  may  be  shown  by  the  eircumstonces  attending  and  follow- 
ing the  taking. 

WITKE8SES:     Impeachment — ^Use   of  Opiates.     Denial   by   a   witness 

3  that  he  is  a  user  of  opiates  may  be  met  by  testimony  tending  to 
show  the  contrary,  and  the  effect  on  the  mind  and  memory. 

Appeal  from  Lucas  District  Court. — C.  W.  Vermilion,  Judge. 

June  21,  1921. 
Sehbaring  Denied  October  1,  1921. 

Defendant  was  accused  and  convicted  of  the  crime  of  lar- 
ceny for  the  theft  of  an  automobile.    lie  appeals. — Affirmed. 

0.  A.  Stafford,  M.  L,  Temple,  and  W.  W.  Bulman,  for 
appellant. 

Ben  J.  Gihsoiiy  Attorney  General,  B.  J.  Flick,  Assistant 
Attorney  General,  and  C.  F.  Wennerstrum,  County  Attorney, 
for  appellee. 

Preston,  J. — The  trial  in  the  district  court  was  at  the  Oc- 
tober, 1919,  term.     The  errors  relied  upon  for  a  reversal  are 
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that  the  evidence  is  not  sufficient  to  sustain  the  verdict  of  the 

jury, — and  particularly  it  is  claimed  that  the 
'  cent  possession:    cofpus  dclicU  has  uot  bccn  established,  in  that 

explanation    of  ,        -    .1  •  ^       1  ^^ 

possession  as        nonconscnt  of  the  owner  is  not  shown;  ruling 

out  evidence  offered  by  defendant;  and  admit- 
ting evidence  as  to  the  use  of  drugs  by  one  of  defendant's  wit- 
nesses. 

1.  If  the  evidence  of  the  defendant  is  true,  and  a  verity, 
and  the  evidence  offered  by  the  State  in  contradiction  is  ignored, 
then  the  verdict  should  have  been  for  the  defendant.  The  case 
is  argued  as  though  this  were  the  situation,  and  as  though  this 
court  were  the  jury,  and  the  triers  of  fact  questions.  The  de- 
fendant is  corroborated  at  different  points  by  his  wife,  mother, 
stepfather  (whose  name  is  Dr.  Brittell),  and  others.  They  are 
contradicted  by  evidence  for  the  State,  and  by  the  circumstances. 
The  car  taken  was  a  Buick,  Model  D-55,  and  was  the  prop- 
erty of  Tom  Hooper,  of  Chariton,  Iowa.  It  was  taken  from  the 
streets  of  Chariton  in  the  evening  of  September  8,  1919,  and, 
according  to  the  testimony  of  the  State,  it  must  have  been  taken 
between  the  hours  of  about  8:50  and  10  or  10:30  o'clock.  If  it 
was  taken  by  the  defendant,  then,  according  to  his  and  other 
testimony,  it  must  have  been  taken  between  about  9 :15  and  9 :30 
o'clock.  The  defendant  and  his  wife  and  mother  were  at  the 
theater.  He  says  he  got  there  about  8:15  or  8:30  o'clock,  and 
left  the  theatre  about  9 :15,  because  his  wife  was  sick,  and  needed 
air.  Another  witness  says  that  he  saw  defendant  come  in  about 
9  o'clock,  and  that  he  sat  there  about  15  minutes,  and  he  and 
his  wdfe  went  out.  The  identity  of  the  car  taken,  and  that  it  was 
the  one  in  the  possession  of  the  defendant  a  few  minutes  after 
the  taking,  is  abundantly  established.  It  is  identified  by  the 
Miley  garage  people  and  others,  where  defendant  had  it  to 
secure  gasoline,  shortly  after  the  taking.  Defendant,  as  a  wit- 
ness, admits  that  he  was  at  this  garage  at  about  the  time  stated, 
and  purchased  gasoline  for  the  car,  and  that  he  was  driving  it. 
He  says,  however,  that,  if  it  was  Hooper 's  car,  he  did  not  know 
it.  As  said,  the  identity  of  the  car  in  possession  of  defendant  is 
shown.  We  shall  not  go  into  the  details  of  the  evidence  on  the 
question  of  identification.  Defendant's  explanation  of  such 
possession  is  not  entirely  reasonable  and  convincing.     It  was 
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such  as  to  make  it  a  question  for  the  jury  whether  he  had  prop- 
erly explained  his  possession.  The  evidence  in  regard  to  his 
explanation  will  be  referred  to  later. 

On  the  evening  in  question,  Mr.  Hooper,  the  owner  of  the 
ear,  had  driven  it  and  parked  it  near  the  Lincoln  Theater.  H6 
entered  the  theater  about  8 :50  P.  M.  After  attending  the  per- 
formance, he  returned  to  the  place  where  he  had  parked  the  car, 
at  about  10 :15  P.  M.    He  says : 

**I  discovered  the  car  was  gone.  I  never  have  seen  the  car 
since.  I  endeavored  to  locate  the  car;  have  never  gained  any 
information  as  to  where  the  car  is.  I  made  one  trip  to  Des 
Moines  and  two  to  Centerville.  I  got  a  tip  that  the  car  might 
be  there,  some  three  weeks  or  a  month  after.  Went  to  Center- 
ville at  the  suggestion  of  defendant's  attorney.  Went  around  to 
each  of  the  garages  there.    Its  fair  market  value  was  $1,250.'* 

He  describes  the  car,  and  the  kind  and  condition  of  the  tires ; 
and  says  that  the  ear  was  newly  painted,  clean,  and  in  good 
shape,  and  so  on.  A  car  with  similar  tires  was  traced  about  six 
miles  southwest  from  Chariton,  but  the  witness  testifying  to  this 
says  that  he  could  not  say  that  it  was  the  Hooper  car.  There 
is  evidence  that  there  were  two  or  three  other  cars  of  this  same 
make  and  model  in  Chariton  and  vicinity.  The  defendant  lived 
in  Des  Moines,  where  he  had  been  night  clerk  for  a  short  time 
at  the  Lloyd  Hotel.  He  formerly  lived  at  Chariton,  where  his 
mother  lives.  He  had  been  subpcenaed  as  a  witness,  to  appear  at 
9  o'clock  A.  M.  of  the  8th ;  but  the  case  had  been  dismissed.  He 
intended  to  return  to  Des  Moines  on  the  afternoon  train,  but 
missed  the  train.  He  and  his  wife  drove  to  Des  Moines  that 
night  in  a  car,  which  the  State  claims  was  the  Hooper  car.  De- 
fendant says  he  was  with  two  men.  There  is  evidence  that,  a  few 
days  previously,  defendant  had  attempted  to  get  a  man  by  the 
name  of  Hoover,  living  in  Des  Moines,  to  assist  him  in  stealing 
an  automobile,  saying  that  a  Buick  car  would  be  the  easiest. 
Hoover  is  corroborated  to  some  extent  in  this  by  his  wife.  De- 
fendant testifies  that,  when  he  and  the  other  three  returned  from 
Chariton  to  Des  Moines,  and  when  defendant  and  his  wife  left 
the  ear  at  Sixth  and  Walnut,  at  about  1 :30  o'clock  in  the  morn- 
ing, he  saw  Hoover  there.  This  is  denied  by  Hoover,  who  testi- 
fies that  he  saw  defendant  the  morning  of  the  9th,  and  that  de- 
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fendant  said  to  him  that,  if  anyone  asked  if  he  (Hoover)  had 
seen  defendant,  he  should  tell  them  *  *  Yes,  about  1 :30  the  night 
before."  Defendant  claims  that  the  two  strange  men  who  let 
him  and  his  wife  out  in  Des  Moines  turned  north,  in  a  direction 
that  would  take  them  out  of  Des  Moines  to  the  north.  Defend- 
ant says  that,  after  he  and  his  wife  got  out  of  the  car,  they  had 
to  wait  until  2  o'clock  for  an  owl  car,  and  that  they  looked  in 
the  shop  windows  until  time  for  the  car ;  that  they  lived  about 
12  or  16  blocks  from  the  point  where  they  got  out.  Defendant  is 
22  years  of  age.  He  was  married  in  September,  1918,  divorced, 
and  married  again  in  July,  1919.  After  testifying  to  some 
of  the  matters  before  referred  to,  he  testifies  in  regard  to  his 
different  residences  and  occupations;  says  that  he  was  bell  boy 
in  Chicago  and  in  another  place  in  Illinois ;  testifies  to  his  com- 
ing from  Kansas,  his  being  in  San  Francisco  and  in  the  Phil- 
ippines; says  that  he  was  called  in  the  war  service,  but  did  not 
enter,  that  he  was  in  the  draft  list  in  Chicago, — ^had  resided 
there,  was  there  about  a  week  and  a  half  or  three  weeks ;  and  so 
on.  Later,  he  says,  he  was  in  the  service ;  went  in  as  a  cavalry- 
man, but  was  transferred  to  the  hospital  corps,  on  account  of 
his  health ;  was  in  there  two  years.  He  says  he  met  the  two  men 
with  whom  he  claims  to  have  ridden  from  Chariton  to  Des 
Moines  at  the  state  fair  in  Des  Moines;  that  they  gave  their 
names  as  Edwards  and  Connor;  that  he  doesn't  know  Con- 
nor's first  name;  that  he  heard  them  mention  St.  Paul,  but  that 
they  didn't  say  they  lived  there;  that  he  saw  them  in  the  pool 
hall,  playing  pool  for  money,  at  the  back  table — ^play  greenhorns 
for  money.  Defendant  says  he  played  with  them  twice.  He  says 
he  never  met  them  outside  the  pool  hall ;  that,  when  he  met  them, 
he  was  with  them  for  a  short  time;  that  perhaps  they  were 
around  Des  Moines  just  a  few  weeks  during  the  state  fair  of  1919 ; 
that  he  met  these  two  men  in  Chariton  about  7  o'clock  in  the 
evening  of  September  8th;  that  they  said  they  had  been  to  a 
soldiers'  reunion,  but  did  not  say  where;  that  they  asked  de- 
fendant what  he  was  doing  in  Chariton,  and  when  he  was  going 
back;  that  they  asked  him  if  he  would  care  to  drive  back  with 
them,  and  said  that  his  wife  could  go  with  them ;  that  defendant 
arranged  tp  meet  them  about  9:30  o'clock;  that  they  inquired 
about  a  family  of  Taylors,  saying  that  they  knew  him,  and  he 
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had  been  to  the  state  fair ;  that  defendant  told  them  he  knew 
some  Taylors,  but  they  were  not  the  ones;  that  defendant  and 
his  wife  arranged  to  go  with  them.  They  say  it  was  talked  over 
in  the  presence  of  defendant's  mother,  at  her  home.  He  says 
that,  after  leaving  the  theater,  about  9 :15,  he  and  his  wife  were 
walking  around  to  get  the  air,  and  that  another  reason  was  that 
they  thought  they  might  possibly  meet  those  two  nien  that  early. 
The  second  time  around  the  square,  they  met  the  men,  who 
asked  if  they  were  ready.  He  introduced  his  wife  to  them,  and 
she  said  she  was  ready  to  go.  He  testifies  that  they  got  in  the 
car;  that  it  was  probably  a  quarter  to  10;  that  he  and  his  wife 
got  in  the  back  seat,  the  other  two  in  the  front  seat ;  that  it  was 
a  Buick  car ;  that  there  was  the  usual  number  of  people  on  the 
street,  but  that  he  doesn't  recollect  seeing  anyone  he  knew;  that 
the  two  men  got  mixed  up  in  directions,  and  with  the  railroad 
track,  and  defendant  explained  to  them  that  the  track  there 
was  on  an  abandoned  spur;  that  they  talked  of  needing  gas, 
sa3ring  that  they  had  forgotten  to  get  it.  The  evidence  of 
Hooper  is  that  there  were  but  two  or  three  gallons  of  gasoline 
in  the  car  when  he  left  it.  Defendant  directed  the  men  to  a 
parage,  he  says ;  but  they  were  not  selling  gasoline  there,  and  he 
directed  them  to  another.  The  men  then  said  they  wanted  to 
send  a  message,  and  get  something  to  eat,  and  they  asked  defend- 
ant if  he  could  get  the  gas  while  they  were  doing  that.  He 
showed  them  where  the  depot  was,  and  they  drove  there,  and  the 
two  men  got  out.  Defendant  and  his  wife  then  got  in  the  front 
seat.  They  didn't  know  anybody  around.  There  is  a  lunch 
counter  at  the  depot,  and  both  the  telephone  and  telegraph  sta- 
tion. The  men  told  defendant  to  get  10  gallons  of  gasoline,  and 
handed  his  wife  a  $10  bill.  The  two  men  got  out  at  the  depot,  and 
defendant  drove  the  car  to  Miley's  and  got  the  gasoline,  paying 
I3.QP  therefor.  He  was  at  the  garage  about  15  minutes.  He 
saw  nothing  suspicious  about  the  actions  of  the  men.  In  going 
to  Miley's  he  thought  it  sounded  as  if  a  tire  was  down,  and  he 
inspected  it,  and  found  it  all  right.  He  was  well  acquainted  with 
the  garage  people,  and  he  is  well  known  in  Chariton.  He  noticed 
that  one  of  the  tires  had  a  torn  place  in  it, — ^not  worn.  It  was 
standing  up  all  right;  very  little  of  the  rubber  torn.  It  was 
back  in  place.    Hooper  had  testified  that  there  was  a  torn  place 
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in  one  of  the  tires  on  his  car.  There  were  men  around  there, 
but  he  paid  no  attention  to  who  they  were,  except  the  man  who 
waited  on  him,  whom  he  knew,  and  who  knew  defendant.  He 
went  around  the  block,  to  go  back  to  the  depot,  because  he  didn  't 
want  to  turn  in  the  street.  He  went  to  the  dei)ot,  and  the  men 
were  waiting.  They  got  in  the  front  seat,  and  defendant  and  his 
wife  in  the  back.  They  then  drove  around  the  end  of  the  levee, 
and  onto  the  road, — the  road  that  leads  to  Des  Moines.  They 
took  the  middle  road ;  went  through  towns ;  got  oflF  the  road  onee ; 
went  a  short  distance,  and  they  backed  up.  They  had  a  spot- 
light, and  went  up  the  road  and  flashed  it  on  the  posts  with  the 
trail  sign,  the  Capitol  Trail.  lie  has  not  seen  the  two  men  since ; 
tried  to  locate  them ;  tried  to  help  Hooper  recover  his  car. 

**It  must  have  been  nearly  10  o'clock  when  we  were  at  the 
depot.  Don*t  know  whether  they  sent  a  telegram  or  not.  They 
said  they  were  going  to  get  a  lunch,  and  send  a  wire.  I  suppose 
we  were  in  the  citj'  about  20  minutes,  after  getting  in  the  auto." 

When  he  went  to  the  depot  for  them,  he  says  there  was  no 
delay  to  speak  of, — perhaps  two  or  three  minutes.  He  denies 
that  he  went  to  Hoover 's  house,  the  morning  of  September  9th ; 
denies  the  conversation  as  testified  to  by  Hoover,  the  morning  of 
the  9th;  and  also  denies  the  prior  conversation,  in  regard  to 
stealing  the  car. 

This  is  the  substance  of  defendant's  story,  although  the  dif- 
ferent circumstances  were  gone  into  with  much  detail.  Defend- 
ant's  wife  gave  similar  testimony  as  to  the  trip.  His  mother  tes- 
tified as  to  the  conversation  earlier  in  the  evening;  that  they 
were  going  to  Des  Moines  in  a  car,  and  so  on.  The  manager  of 
the  telephone  company  at  Chariton  shows  that  there  was  a  tele- 
phone call  at  9 :50,  calling  Russell.  The  call  was  from  the  pay 
station  at  the  Burlington  depot,  for  No.  100,  at  Russell.  As 
near  as  he  could  make  out  from  the  ticket,  the  100  resembles  110 
in  appearance.  There  is  no  showing  as  to  who  the  party  was, 
making  this  call.  Though  it  is  about  the  time  defendant  says 
he  let  the  two  men  out  at  the  depot,  the  call  was  made  by  some- 
one, whoever  it  was,  a  few  minutes  before  the  time  defendant 
estimates  that  they  got  to  the  depot.  The  telephone  operator  at 
Russell  says  they  do  not  have  a  phone  No.  100  in  Rnasell.  They 
do  have  a  No.  110,  which  is  Mrs.  Tavlor.     Another  witness  at 
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Russell  says  that  there  was  a  Mrs.  Taylor,  a  widow,  living  on  a 
farm,  who  had  a  grown  son  who  has  been  in  Canada.  She  and 
her  son  were  then  in  the  state  of  Washington;  went  about 
September  20th. 

Another  lady  living  at  Osceola  testifies  that  she  was  in  Chari- 
ton September  8th ;  that  she  visited  and  stayed  with  defendant's 
mother  before  the  trial ;  that  she  intended  to  leave  Chariton  for 
home  at  6  P.  M. ;  that  she  missed  that  train ;  that  she  stayed  to 
go  on  No.  5. 

**I  learned  at  about  9:30  P.  M.  the  time  that  No.  5  would 
fro.  I  left  on  No.  5,  something  like  3  in  the  morning.  I  called 
at  the  depot  that  night.  The  purpose  of  my  visit  to  the  depot 
about  9 :30  was  to  find  out  what  time  No.  5  left.  I  went  to  the 
depot  to  find  out  about  the  time  of  No.  5.  That  was  about  9 :30, 
I  believe.  I  wanted  to  know  before  I  went  to  bed,  so  they  would 
know  what  time  to  call  me,  exactly.  I  stayed  at  Mrs.  Pagh's 
until  the  morning  train.  While  I  was  there,  saw  a  car  drive  up. 
They  were  two  men  and  Earle  Prentice  and  his  wife.  Did  not 
know  the  other  men.  Did  not  speak  to  them,  but  recognized  who 
he  was.  I  was  after  medicine  for  my  brother,  who  had  been  sick 
for  a  good  many  years ;  in  bed  about  six  months.  Dr.  Brittell 
was  his  doctor.  Had  medicine  all  the  time.  When  I  saw  defend- 
ant at  the  depot,  he  was  getting  out  of  the  car.  Couldn't  say 
what  kind  of  a  car  it  was,  whether  a  Ford  or  a  Pierce  Arrow. 
Don't  think  it  was  a  Ford.  Couldn't  describe  the  two  other 
men." 

This  is  the  substance  of  her  testimony,  though  she  went  into 
considerable  detail,  both  in  direct  and  cross-examination.  It 
will  be  observed  that  witness  fixes  the  time  she  was  at  the  depot 
at  about  9  :30,  and  the  jury  may  have  concluded  that  it  was 
before  9:30,  since  she  was  there  for  the  purpose  of  inquiring 
about  the  time  of  the  9 :30  train.  If  this  be  true,  it  was  before 
defendant  went  to  the  depot,  according  to  his  testimony,  and 
about  the  time,  or  perhaps  before,  the  car  was  taken.  The  wit- 
ness was  somewhat  evasive  in  her  answers,  when  interrogated  in 
regard  to  her  use  of  morphine  or  opiates;  denied  that  she  used 
the  drug,  or  that  she  had  purchased  any  of  doctors.  No  reason 
is  given  why  she  did  not  get  medicine  for  her  brother  at  Osceola, 
as  well  as  Chariton.     There  is  other  evidence  tending  to  show 
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that  she  was  addicted  to  the  habit.  This  evidence  will  be  re- 
ferred to  more  in  detail  when  we  come  to  consider  the  error 
assigned  on  the  admission  of  such  evidence.  The  testimony  shows 
the  effects  of  the  use  of  morphine  as  to  vision,  and  so  oh.  The 
State  claims  that  this  is  important,  since  she  claims  to  have  seen 
the  defendant ;  and  that  her  testimony  is  weakened  or  destroyed 
by  the  evidence  on  this  subject.  At  any  rate,  the  weight  of  her 
testimony  was  for  the  jury. 

Two  other  witnesses  testify  that  they  were  at  the  depot  at 
about  10:20  or  10:25  P.  M.,  for  the  11  o'clock  train,  and  that 
they  did  not  see  defendant  and  the  others  at  the  depot,  or  see 
such  a  transaction  as  testified  to  by  defendant  and  the  witness 
last  referred  to.  The  jury  may  have  concluded  that  these  two 
witnesses  were  there  at  a  time  when,  according  to  defendant's 
testimony,  he  would  have  been  more  likely  to  be  at  the  depot, 
if  he  was  there.  The  story  about  the  two  strange  men  may  be  a 
myth,  or  they  may  have  been  confederates.  We  are  not  called 
upon  to  pass  upon  this  question,  since  it  was  the  province  of 
the  jury  to  pass  upon  the  question  of  defendant's  explanation  of 
his  possession  of  the  recently  stolen  car.  Some  of  the  circum- 
stances are  unusual  and  out  of  the  ordinary ;  but  we  shall  not  take 
the  time  or  space  now  to  repeat  the  circumstances  that  indicate 
to  us  that  such  is  the  fact.  From  the  evidence  before  set  out,  we 
are  of  opinion  that  the  evidence  was  such  as  to  make  a  jury  ques- 
tion on  that  point,  and  as  to  the  guilt  or  innocence  of  defendant. 
The  jury  had  all  the  evidence,  of  which  the  foregoing  is  a  con- 
densed statement.  The  State  cites,  on  the  question  as  to  the 
sufficiency  of  the  evidence.  State  v.  Rebheke,  189  Iowa  514;  State 
V,  Kimes,  145  Iowa  346,  348;  State  v.  Hayward,  153  Iowa  265, 
267. 

2.  It  is  contended  by  appellant  that  it  was  not  shown  in 
the  evidence  that  the  owner  of  the  car  did  not  consent  to  its  be- 
ing taken.    It  is  contended  by  appellant  that  this  is  necessary, 

and  we  understand  the  State  to  so  concede;  but 
monta  of  of-         they  claim  that  the  fact  may  be  proven  by  the 

fonse:    nonron-  . 

nent  shown  by       circumstauces.     The  owner  was  on  the  stand, 

and  could  readily  have  testified  to  that,  had  he 
been  asked.  There  is  no  pretense  anywhere  in  the  record  that 
defendant  or  anyone  else  had  the  consent  of  the  owner  to  take 
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it.  In  fact,  defendant  makes  some  claim  that  the  car  was  not 
identified,  and  claims  that  he  did  not  take  the  car  at  all,  either 
with  or  without  the  consent  of  the  owner.  The  place  from  which 
it  was  taken,  and  the  time  of  night ;  the  fact  that  it  was  taken 
secretly,  while  the  owner  was  in  the  theater;  the  owner's  con- 
duct afterwards,  in  immediately  commencing  a  search  for  the 
ear;  the  fact  that  the  car  was  never  heard  of;  and  the  other 
circumstances  in  the  record,  are  sufficient  to  sustain  a  finding 
that  it  was  not  with  the  consent  of  the  owner.  The  authorities 
hold  that  this  may  be  proven  by  circumstantial  evidence. 

3.    We  have  heretofore  briefly  referred  to  the  matter  of  the 

use  of  morphine  by  the  lady  who  claims  to  have  seen  defendant 

at  the  depot.    We  do  not  understand  appellant  to  claim  that  this 

^  was  not  proper  cross-examination  of  the  wit- 

3.  WITNE8SB8:    im-  ,  .  _  T,  -T.  1       ^     1   • 

p«aehment:  ucss,  as  bearing  upon  her  credibility;  but  his 

contention  is  that  it  was  a  collateral  matter,  and 
that  the  State  is  bound  by  her  answers,  and  may  not  impeach 
her  thereon.  To  this  general  rule,  they  cite  Livingston  v.  Heck, 
122  Iowa  74;  State  v.  Boscum,  119  Iowa  330;  40  Cyc.  2562, 
2569,  2570.  See,  also,  28  Euling  Case  Law  618,  Section  207. 
Appellant  also  cites  Botkin  v.  Cassady,  106  Iowa  334,  336,  where 
it  was  held  that,  under  the  circumstances  of  that  case,  evidence 
of  the  use  of  morphine  or  opiates  was  improperly  admitted ;  but 
in  that  case,  there  was  no  evidence  as  to  the  effect  of  such  use 
on  the  mind,  memory,  etc.  Such  is  not  the  situation  in  the  in- 
stant case.  The  State  contends  that,  under  the  record  in  this 
ease,  it  was  not  a  matter  of  collateral  evidence  or  impeachment, 
but  that  the  evidence  was  properly  admitted,  as  independent 
evidence.  Without  going  into  the  evidence  too  much  in  detail. 
Dr.  Dougherty  testified,  over  objection,  that  the  lady  referred  to 
applied  to  him  in  his  capacity  as  druggist,  and  in  connection 
with  his  drug  business,  for  morphine;  and  that  the  last  time 
she  so  applied  was  February  21,  1919.  He  also  testified  to  the 
effects,  symptoms,  and  characteristics  noticeable  in  the  user  of 
morphine  or  an  opiate.  The  color  of  the  face  is  characteristic. 
As  to  the  poison  of  morphine,  nervousness  is  another  prominent 
factor;  the  nervousness  and  the  change,  the  general  change  in 
a  person's  characteristics.  He  says  that  the  eyes  are  not  especially 
affected,  except  during  a  period  of  excitement  following  an  ad- 
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ministration  of  the  drug.  Mrs.  Atha,  cousin  of  the  witness  re- 
ferred to,  who  had  known  her  for  15  or  16  years,  when  asked  if 
she  had  seen  the  person  use  a  white  tablet,  answered  that  she 
had,  but  couldn't  swear  what  it  was;  but  testified  that  she  had 
seen  her  dissolve  those  little  white  tablets  and  use  them  with  a- 
hypodermic  needle  and  inject  it  in  her  skin. 

**Have  seen  her  use  that  at  different  times  in  that  wav.  I 
refuse  to  answer  the  purpose  for  which  she  was  taking  that 
medicine,  and  who  administered  it.  I  know  she  had  a  couple  of 
operations." 

The  evidence  does  not  show  that  the  witness  was  under  the 
influence  of  an  opiate,  either  at  the  time  she  testified  or  at  the 
precise  time  when  she  claims  to  have  seen  defendant  at  the 
depot.  But  the  evidence  does  tend  to  show  that,  at  about  tjiat 
time,  or  before,  she  was  in  the  habit  of  using  it.  The  evidence 
is,  perhaps,  not  as  strong  as  in  People  v.  Webster,  139  N.  Y.  73 
(34  N.  E.  730,  734) ;  but  in  that  case,  under  the  evidence  therein, 
it  was  held  that  such  evidence  was  competent,  as  independent 
evidence. 

Appellee  also  cites,  in  support  of  the  ruling,  40  Cyc.  2575; 
State  V.  Fong  Loon,  29  Ida.  248  (158  Pac.  233) ;  State  v.  DM- 
man,  183  Iowa  1147 ;  Potter  v.  Brown,  90  N.  W.  912.  We  find 
no  such  case  as  the  last  one  cited,  and  the  Dillman  case  does  not 
quite  reach  the  point.  The  cases  are  not  in  harmony  on  the  ques- 
tion. It  has  been  held  that  it  may  be  shown  that,  at  the  time  the 
facts  sworn  to  occurred,  the  witness  was  intoxicated;  and  that 
this  may  be  done,  not  only  by  the  evidence  of  another  witness, 
but  by  cross-examination  of  the  witness  himself;  and  that  it  is 
unnecessary  to  lay  a  foundation  for  the  introduction  of  proof 
of  this  character  by  first  questioning  the  witness.  Bliss  v.  Beck, 
80  Neb.  290  (114  N.  W.  162,  16  Ann.  Cas.  368,  369  [Note])  ; 
State  V.  Schuman,  Ann.  Cas.  1918  A,  642.  In  some  courts,  the 
broad  rule  prevails  that  the  habitual  use  by  a  witness  of  a  drug 
or  narcotic  which  tends  to  impair  the  mind,  affect  the  memory^ 
or  lower  character,  may  be  shown  for  the  purpose  of  affecting 
credibility.  State  v.  Fong  Loon,  29  Ida.  248  (L.  R.  A.  1916  P, 
1198,  Ann.  Cas.  1918  A,  640).  In  28  Ruling  Case  Law  617,  Sec- 
tion 206,  it  is  said  that  any  evidence  going  to  show  that  the  mind 
and  memory  of  the  witness  are  impaired  by  disease  or  otherwise. 


Oct.,  1921]  State  v.  Prentice.  217 

and  are  in  a  feeble  condition,  is  competent  to  discredit  his  testi- 
mony. Alleman  v.  Siepp,  52  Iowa  626  (35  Am.  Rep.  288,  and 
note),  and  Derwin  v.  Parsons,  52  Mich.  425,  are  cited  in  support 
of  the  text.  In  our  case  of  Alleman  v,  Steppy  supra,  the  case  was 
reversed  because  evidence  was  excluded  tending  to  show  that  the 
mind  of  defendant,  who  had  testified  as  a  witness,  was  impaired. 
A  number  of  cases  are  cited  in  the  Alleman  case.  Other  courts 
take  the  view  that,  in  order  to  discredit  or  weaken  the  testimony 
of  a  witness,  it  is  not  enough  to  show  that  the  witness  is  in  the 
habit  of  using  opiates,  but  that  the  proof  must  go  further,  and 
show  that  the  mind  is  impaired  generally  by  its  use,  or  that  he 
was  under  the  influence  of  the  opiate  at  the  time  the  transaction 
occurred,  or  the  testimony  taken.  State  v.  Oleim,  17  Mont.  17 
(31  L.  R.  A.  294) ;  State  v.  Schuman,  89  Wash.  9.  It  has  been 
held  that  the  insanity  of  a  witness  may  be  shown.  State  v.  Pry  or, 
74  Wash.  121  (46  L.  R.  A.  [N.'S.]  1028).  It  is  not  permissible, 
however,  to  compare  the  mind  of  the  witness  with  the  minds  of 
others.  People  v.  Enright,  256  111.  221;  Alleman  v.  Stepp, 
supra;  Dundas  v.  City  of  Lansing,  75  Mich.  499  (5  L.  R.  A.  143). 
We  are  of  opinion  that  this  evidence  was  admissible,  and  proper 
to  be  considered  by  the  jury  for  what  it  was  worth. 

4.  The  defendant,  called  in  rebuttal,  testified  that  he  had 
a  conversation  with  Hoover  after  September  8th.  He  was  then 
asked: 

*'Q.  In  that  conversation  with  Hoover,  who  mentioned 
Centerville  ? 

**Q.  State  whether  or  not,  in  that  conversation, — whether 
that  conversation  was  before  or  after  Hooper's  car  was  said  to 
have  been  taken? 

Q.     Under  whose  direction  did  you  go  to  the  house? 
Q.     What,  if  anything,  did  Hooper  have  to  do  with  your 
going  to  that  house?" 

These  questions  were  objected  to  by  the  State  as  immaterial, 
and  not  surrebuttal.  The  objections  were  sustained.  -The  pur- 
pose of  this  evidence  is  not  apparent.  No  offer  was  made  as  to 
what  the  purpose  was.  We  take  it  that  it  had  reference  to  the 
efforts  of  defendant  to  assist  Hooper  in  locating  the  car.  The 
defendant  had  testified  in  regard  to  that  in  chief,  and  that, 
since  he  was  accused,  he  had  paid  closer  attention  to  Hoover, 
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and  to  learn  who  his  friends  were ;  that  he  sent  his  wife  to  Cen- 
terville,  as  a  result  of  his  investigations  of  Hoover,  to  see  if  they 
were  possibly  the  people  who  drove  the  car;  that  he  was  at 
Hoover's  residence  three  or  four  days  after  the  night  he  returned 
from  Chariton,  and  had  a  conversation  with  him.  It  seems  to  us 
that  the  evidence  was  not  surrebuttal,  and  that,  in  any  event, 
its  exclusion  was  not  prejudicial. 

We  discover  no  prejudicial  error  in  the  record,  and  the  judg- 
ment is,  therefore, — Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Gbapp,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Seth  Smith,  Appellant. 

CRIMINAIi  LAW:     Affidavits  in  re  Change  of  Venne.     A  petition  for 

1  change  of  venue  in  a  criminal  case,  without  the  supporting  affidavits 
required  by  statute,  is  fatally  defective.     (Sec.  5344,  Code  of  1897.) 

CRIMINAL  LAW:     Change  of  Venue — Amendment  to  Petition.     The 

2  court,  after  properly  overruling  a  petition  for  a  change  of  venue 
for  insufficiency  thereof,  has  a  discretion  in  refusing  an  application 
to  amend  such  defective  petition. 

CBIMTNTAL   LAW:      Appeal — Scope  of   Review.     Bulings   as   to   trial 

3  jurors  in  criminal  cases  will  not  be  reviewed  on  appeal,  when  there 
must  bo  a  reversal,  irrespective  of  such  rulings;  likewise  as  to  rul- 
ings as  to  grand  jurors  when  the  reversal  does  not  work  a  setting 
aside  of  the  indictment. 

CRIMINAL  LAW:     Belated  Objection  to  Grand  Juror.    After  a  grand 

4  juror  is  sworn  in,  it  is  too  late  to  interpose  the  objection  that  the 
juror  is  related  to  the  prosecutrix  by  consanguinity  or  affinity  within 
the  ninth  degree — assuming  that  such  objection  is  available  to  the 
accused. 

TRIAL:    Exclusion  and  Separation  of  Witnesses.    The  court,  on  entering 

5  an  order  excluding  witnesses  from  the  court  room  during  the  trial, 
does  i^ot  abuse  its  discretion  by  making  an  exception  in  the  case 
of  the  father  of  an  immature  prosecutrix. 

WITNESSES:     Oood-Character  Witness — Scope  of  Cross-Examination. 

6  A  good-character  witness  may  be  cross-examined  by  a  series  of  ques- 
tions tending  to  reveal  his  standard  for  good  moral  character.  This 
may  be  done  by  asking  the  witness  whether  he  would  consider  a 
person  of  good  moral  character  if  he  (the  witness)  had  known  that 
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the  party  whoso  character  he  has  supported  had  been  guilty  of  a 
specified  immoral  act. 

EyZDENCE:     Allowable  ConcluslonB.    Examination  of  witness  reviewed, 

7  and  held  to  reveal  no  unallowable  conclusions. 

APPEAL  AND  EBBOR:    InsuAcient  Asslgnmeiit.    A  brief  point  which 

8  lodges  complaint  against  a  ruling  by  the  court,  but  in  no  manner 
indicates  where  the  ruling  may  be  found  in  the  record,  is  quite 
insufficient  to  justify  review. 

EVIDENO£:     Huutwritlng — Signatures  for  Oompaxisons.    On  the  issue 

9  of  the  genuineness  of  a  signature,  it  is  error  to  refuse,  in  part,  an 
offer  of  admittedly  genuine  signatures,  for  the  purpose  of  comparison 
with  the  writing  in  issue. 

BVIDENCB:     Handwriting — Comparison — Condition  Precedent.     Proof 

10    of  the  genuineness  of  handwriting  which  is  offered  in  evidence  for 

comparison  with  writings  in  issue  is  a  condition  precedt^ut  to  the 

reception  of  such  handwriting;  and  there  is  no  presumption  that  one 

who  signed  a  check  also  wroto  the  body  of  the  check. 

TSIAL:    Excluding  Books  from  Jury  Boom.    The  court  may  very  prop- 
U    erly  exclude  from  the  jury  room  a  collateral  book,  only  four  pages 

of  which  aro  material,  and  material  only  as  showing  the  qualifications 

of  an  expert  witness. 

EVIDEKCE:    Handwriting — Comparisons — Befusal  of  Writing  Made  In 

12  Presence  of  Jury.  It  is  not  reversible  error  to  refuse  to  permit  a 
defendant  on  trial  in  a  criminal  case  wherein  his  handwriting  was 
in  issue  to  make  or  prepare  a  writing  in  the  presence  of  the  jury  for 
the  purpose  of  comparison  with  the  writing  in  question,  when  ad- 
mittedly genuine  writings  of  the  accused  were  already  before  the 
jury. 

EVIDEKCE:    Documentary  Evidence — ^Unsigned  Writings.    Unless'  it  be 

13  shown  that  the  party  against  whom  they  are  offered  is  in  some 
manner  responsible  therefor,  it  is  reversible  error  to  receive  in  evi- 
dence writings  which  are  (1)  unsigned  and  unaddressed,  (2)  legally 
irrelevant  and  immaterial,  and  (3)  of  little  probative  value  in  any 
view,  but  which  may  have  appeared  to  the  jury  to  be  of  prime  im- 
portance. 

EVIDEKCE:    Documentary  Evidence— Unsigned  and  Unaddressed  Writ- 

14  ings.  Unsigned  and  unaddressed  writings,  material  and  relevant 
to  the  issue  on  trial,  are  admissible  when  a  jury  question  is  pre- 
sented on  the  issue  whether  said  writings  were  written  by  the  one 
against  whom  they  are  offered. 

EVIDEKCE:     Belevancy,  Competency,  and  Materiality.     On  the  trial 

15  of  an  indictment  for  rape,   evidence  by  prosecutrix  that  she  got 
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certain  unsigned  and  unaddressed  notes  (alleged  to  have  been  written 
by  defendant)  from  a  certain  receptacle  which  had  been  agreed 
on  by  her  and  the  accused,  and  other  evidence  by  other  members  of 
the  family  that  said  notes  had  been  taken  from  prosecutrix  by  her 
mother  and  delivered  to  the  father  of  prosecutrix,  is  incompetent, 
and  its  reception  is  prejudicial  error,  because  tending  in  itself  to 
induce  the  jury  to  believe  that  defendant  did  write  said  notes. 

BAPE:      Corroboration   Beyond   Beasonable   Doubt.     Corroboration  of 

16  prosecutrix  in  a  prosecution  for  rape  must  be  shown  beyond  a  rea- 
sonable doubt.  It  is  reversible  error  to  instruct  tho  jury  that  cor- 
roboration may  be  found  on  a  preponderance  of  the  evidence. 

• 

CBIMINAL  LAW:    Beasonable  Doubt ''From  Evidence."     It  is  rcvers- 

17  ible  error  to  instruct  that  a  doubt,  to  bo  **  reasonable, "  must  arise 
from  the  evidence,  as  such  instruction  excludes  all  reasonable  doubts 
that  may  arise  from  the  want  of  evidence. 

TBIAI«:     Instmctions — Oorrect  But  Not  Explicit.     Principle  reaffirmed 
IS     that  an  instruction  is  all-sufhcient  when  it  is  correct  but  is  not  as 
explicit  as  counsel  may  desire,  and  no  elaboration  is  requested. 

» 

TBIAL:    Instructions — ^Assumption  of  Fact.    A  recital  to  the  effect  that 

19  the  court  had  required  tho  State  to  elect  which  particular  transac- 
tion ** developed"  by  it  would  be  relied  upon  for  a  conviction  is 
not  an  assumption  that  such  transaction  has,  in  fact,  been  estab- 
lished. 

APPEAI*  AKD  EBBOB:    Time  for  Exceptions.    An  order  that  defendant 

20  may  have  a  stated  time  in  which  "to  file  a  motion  for  now  trial  and 
exceptions  to  instructions"  grants  defendant  the  right  to  file  his 
motion  at  the  stated  time  and  to  embrace  therein  his  exceptions  to 
the  instructions. 

APPEAL  AND  EBBOB:    Indefinite  Assignment.    An  assignment  to  tlie 

21  effect  that  "the  court  erred  in  overruling  the  motion  in  arrest  of 
judgment  and  for  new  trial"  is  fatally  indefinite,  when  the  motion 
is  based  on  13  distinct  grounds,  with  many  subdivisions. 

APPEAL  AND  EBBOB:     Scope  of  Bevlew.    Misconduct  of  jurors  will 

22  not  be  reviewed  on  appeal  when  there  must  be  a  reversal  irrespec- 
tive of  such  misconduct. 

Appeal  from  Marion  District  Court, — Lokin  N.  Hays,  Judge. 

November  26,  1920. 
Reiiearinq  Denied  October  1,  1921. 
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Conviction  on  an  indictment  charging  rape.  Defendant 
appeals. — Reversed  and  remanded. 

J.  O.  Watson  and  L.  D.  Tcter,  for  appellant. 

H,  M.  Havner,  Attorney  General,  F.  C,  Davidson,  Special 
Counsel,  N.  D,  Shinn,  County  Attorney,  and  W.  H,  Lyon,  for 
appellee. 

Salinger,  J. — I.  Whether  the  petition  for  a  change  of 
venue  was,  in  fact,  meritorious  is  not  a  question  before  us.  The 
best  sustained  application  for  such  change  must  be  overruled 
1.  ciciaiixAL  ^^  ^*  ^^  ^^^  supported  by  affidavit,  as  the  statute 

l^^ri  chl^V^t    requires.    Some  affidavits  were  withdrawn.  The 
^®"°«-  court  overruled  the  application,  and  declared  in 

connection  therewith:  **As  to  the  statutory  grounds,  I  do  not 
think  the  necessary  affidavits  now  remain.'*  This  recital  or 
statement  to  the  effect  that  there  had  been  enough  withdrawals 
to  reduce  the  affidavits  below  the  required  number  is  presumed 
to  state  the  truth.  Bales  v.  Murray^  181  Iowa  649.  With  less 
than  the  required  number  of  affidavits  attached,  it  became  the 
duty  of  the  court  to  overrule  the  petition.  True,  after  the  same 
had  been  overruled,  there  was  a  request  for  permission  to  **put 
on  gome  more  proof,"  and  an  offer  to  call  witnesses  to  show  prej- 
udice and  passion.  The  trial  judge  denied  this  application,  and 
expressed  himself  as  of  opinion  that  the  grounds  for  change  of 
venue  must  be  established  by  affidavit.    We  are  not  required  to 

pass  upon  this  ruling,  because  no  exception  was 
'  law:  change        taken  thereto.    Following  this,  defendant  offered 
amendment  to       to  attach  '' Other  siguaturcs  and  additional  sig< 
^^'  ^°"*  natures  for  a  change  of  venue, '  *  to  attach  *  *  three 

additional  signatures  to  the  affidavit,  or  to  attach  three  additional 
affidavits  to  said  petition,  and  to  amend  said  petition  by  so  do- 
ing." The  court  declined  to  permit  this,  and  placed  it  on  the 
ground  that  it  had  already  ruled  on  the  motion.  To  say  the 
least,  the  court  had  a  discretion  as  to  permitting  said  amendment 
after  the  motion  had  been  overruled.  We  are  unable  to  hold 
that  this  discretion  was  abused. 

II.    Many  complaints  are  made  of  rulings  on  challenges 
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interposed  to  grand  jurors  and  to  trial  jurors.    Ordinarily,  the 
question  of  whether  such  rulings  were  right  is  a  moot  one,  where 

there  must  be  a  new  trial  without  reference  to 
'  law:  appeal:        thosc  rulings ;  for,  unless  the  reversal  sets  aside 

Bcope  of  review,      .i        •     j'    .  .      ai  -n    i_  t     • 

the  indictment,  there  will  be  no  grand  jurors 
to  challenge  after  remand,  and  so  the  question  of  whether  chal- 
lenges to  grand  jurors  were  rightly  ruled  on  is  academic.  And 
it  is  quite  unlikely  that,  on  retrial,  any  juror  who  served  on  the 
first  trial  will  be  permitted  to  sit  on  the  second ;  so  that,  as  said, 
ordinarily  we  would  have  here  nothing  but  moot  questions.  In 
such  cases,  anything  we  said  would  be  merely  a  general  guide 
for  the  future,  and  our  reports  are  filled  with  such  guides  now. 
But  it  is  urged  that  for  error  in  ruling  upon  challenge  to 
one  member  of  the  grand  jury,  the  indictment  should  have  been 
quashed  or  set  aside.  Of  course,  that  makes  the  propriety  of 
4  cuiMiNAii  *^®  ruling  on  the  challenge  a  live  question.    By 

obj^Jtio^n^to*^  ^^^  challenge,  the  defendant  asserted,  in  effect, 
grand  juror.  f^^^it  one  member  of  the  panel  was  related  to 
prosecutrix  by  consanguinity  or  affinity  within  the  ninth  degree. 
The  objection  was  not  made  until  after  the  grand  jury  had 
been  sworn.  We  think  it  is  sufficiently  shown  that  the  attorney 
for  defendant  had  no  knowledge  of  this  relationship  until  he 
learned  of  it  two  or  three  days  after  the  cause  had  been  sub- 
mitted to  the  grand  jury,  and  that  even  then  he  was  not  cor- 
rectly advised  as  to  the  exact  nature  of  the  relationship.  We 
may  assume  that,  when  counsel  examined  this  grand  juror,  there 
was  not  elicited  the  fact  that  any  relationship  existed;  that 
counsel  was  misled  by  the  answers  of  the  juror,  even  if  inno- 
cently made;  that  counsel  believed  from  this  examination  that 
none  of  the  panel  had  any  acquaintance  with  the  father  of 
prosecutrix;  and  that,  if  counsel  had  known  this  relationship, 
he  would  have  challenged  the  juror  before  the  grand  jury  was 
sworn.  The  State  contends  that  Section  5243  of  the  Code  rec- 
ognizes no  ground  of  challenge  to  an  individual  grand  juror 
except  for  his  being  prosecutor,  or  because  he  has  formed  or 
expressed  such  opinion  as  would  prevent  him  from  rendering 
a  true  verdict.  The  statute  does  say  that  the  challenge  by  de- 
fendant is  allowed  for  these  reasons  only.  However,  it  provides 
also  that  (1)  challenge  may  be  made  by  the  State  or  the  de- 
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fendant  that  the  grand  juror  does  not  possess  the  qualifications 
required  by  law;  (2)  that  certain  enumerated  challenges  ipay 
be  made  by  the  State  only.  Then  follows  the  said  provision  as 
to  what  the  defendant  may  challenge  for.  The  statute  as  a 
whole  seems  to  leave  it  in  doubt  whether  the  limitation  as  to 
said  challenge  by  the  defendant  narrows  the  grounds  upon 
which  the  defendant  may  interpose  challenge,  or  is  a  privilege 
by  which  he  'alone  is  permitted  to  interpose  the  said  two  chal- 
lenges. But  the  State  contends  further  that  challenges  to  an 
individual  grand  juror  must  be  made  before  the  grand  jury 
is  sworn.  If  that  is  so,  we  need  not  decide  whether  the  challenge 
proceeded  on  permitted  grounds.  Appellant  asserts  that,  by 
reason  of  certain  statutes  and  decisions,  his  challenge  was  made 
in  time. 

Section  3688  of  the  Code  defines  and  specifies  what  shall 
be  a  challenge  for  cause,  and  deals  with  trial  jurors  only.  Though 
it  speaks  of  objection  **to  a  juror,"  this  general  language  is 
limited  by  the  context  and  statutes  in  pari  materia.  Code  Sec- 
tion 5360  once  more  deals  with  challenges  for  cause,  says  they 
may  be  made  either  by  the  State  or  defendant,  and  that  they 
must  be  made  for  enumerated  causes;  and  once  more,  despite 
this  general  introduction,  seems  quite  clearly  to  deal  with  trial 
jurors.  And  unlike  Section  5243,  it  has  nothing  to  say  as  to 
the  time  at  which  the  challenge  must  be  interposed.  Code  Sec- 
tion 5319  deals  with  the  grounds  for  setting  aside  an  indictment 
on  motion.  One  ground  is,  **That  the  grand  jury  were  not 
selected,  drawn,  sumimoned,  impaneled  or  sworn  as  prescribed 
by  law."  We  find  nothing  in  State  v.  Oillick,  7  Iowa  287,  that 
bears  on  the  point  under  consideration.  And  so  of  State  v, 
Pickett^  103  Iowa  714,  relied  on  by  the  State.  And  it  seems  to 
deal  with  trial  jurors  only. 

On  finding  that  Section  4261  of  the  then  existing  Code 
(Code  of  1873),  which  gives  the  right  to  challenge  a  grand 
juror  on  the  ground  of  opinions  formed  and  expressed  of  his 
ffuilt,  does  not  prescribe  the  time  wnthin  which  the  right  shall 
he  exercised,  it  is  held,  in  State  v.  Osborne,  61  Iowa  330,  that 
the  prisoner,  upon  information  received,  ought  to  be  permitted 
to  challenge  the  grand  jurors  at  any  time  before  they  confjidei 
the  ease ;  that  they  are  lawfully  subject  to  challenge  on  account 
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of  matters  arising  after  a  prior  challenge  has  been  made.  It 
was  accordingly  held  that,  where  an  indictment  was  set  aside 
as  a  nullity  on  account  of  illegality,  the  grand  jurors  who  found 
the  indictment  are  subject  to  challenge  on  the  ground  that,  iii 
the  finding  of  the  illegal  indictment,  they  have  formed  and 
expressed  an  opinion  as  to  the  guilt  of  the  prisoner ;  and  that  it 
was  error  to  deny  the  right  of  challenge  and  to  resubmit  the 
case  to  the  same  grand  jurors,  over  objection.  All  we  find  in 
State  V.  Bullard,  127  Iowa  168,  is  that,  on  resubmission  of  a 
charge  to  a  grand  jury  after  an  indictment  has  been  set  aside, 
if  it  appears  from  an  examination  of  the  jurors  that  several  were 
members  of  the  jury  which  returned  the  original  indictment, 
and  they  state  they  had  formed  and  expressed  an  opinion  as 
to  the  guilt  of  the  defendant,  and  retain  it,  and  say  that,  if 
the  same  evidence  was  again  presented,  they  would  return  an 
indictment,  and  if  called  as  petit  jurors  they  would  vote  to 
convict  on  the  same  evidence,  such  jurors  are  incompetent,  un- 
der Code  Section  5243,  although  they  also  state  that  they  have 
no  prejudice  or  bias  against  the  accused,  and  that  their  opinions 
would  not  prevent  them  from  giving  an  impartial  consideration 
of  the  evidence  and  renderiug  a  true  finding  thereon. 

On  the  other  hand,  Section  5243,  Code,  1897,  stating  the 
grounds  of  challenges,  says  they  **may  be  made  before  the  grand 
jury  is  sworn.''  Speaking  to  a  challenge  that  grand  jurors  had 
been  selected  from  newly  created  precincts,  in  which  no  general 
election  had  ever  been  held,  we  said,  in  State  r.  Pierce,  90  Iowa 
506,  that  it  has  been  repeatedly  held  a  defendant  held  to  answer 
has  an  opportunity  to  challenge  the  grand  jury  before  it  is 
sworn,  and  if  he  fail  to  do  so,  he  cannot  afterwards  make  the 
objection.  We  held,  in  State  v,  Gibhs,  39  Iowa  318,  that  right 
to  challenge  a  grand  juror  on  the  ground  that  he  is  an  alien 
must  be  exercised  before  the  jury  is  sworn,  and,  failing  to  avail 
himself  of  it  then,  defendant  cannot  afterwards  urge  the  ob- 
jection.        «» 

We  are  of  opinion  the  challenge  here  came  too  late. 

III.  At  9  o'clock  in  the  forenoon  of  February  24th,  a 
rule  was  asked  and  granted,  requiring  the  separation  of  wit- 
nesses during  the  taking  of  testimony.  Thereafter,  prosecutrix 
was  duly  sworn.     Before  the  examination  was  proceeded  with, 
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5.  TwAL:  eichi-  defendant  insisted  on  the  enforcement  of  this 
^not^tiV^^^  mle  as  to  the  father  of  prosecutrix,  saying  that 
nflnes.  ^-^e  probability  was  they  would  want  to  use 

Mr.  Barnes  again : 

"Court:  The  court  will  not  do  that.  He  is  a  necessary 
party  here.  He  will  be  allowed  to  remain  in  during  this  trial. 
Counsel:  Please  note  the  objection  of  the  defendant.  Court: 
Xeither  Mr.  Barnes  nor  the  defendant  will  be  sent  out  during 
the  trial.     Mr.  Barnes  has  a  right  in  here  always." 

Defendant  excepted.  Still  later,  when  the  prosecutrix  was 
called,  defendant  objected  to  Mr.  Barnes's  remaining  in  the 
court  room  during  her  examination. 

"Court:  The  court  has  already  ruled  that  he  would  be 
permitted  to  remain  in  the  room,  as  an  aid  to  counsel  conduct- 
ing this  ease." 

Defendant  excepted.  The  State  defends  the  ruling  with 
what  it  claims  for  Crtdl  v.  Louisa  County,  169  Iowa  199.  That 
case  holds  that  exclusions  from  the  court  room  are  peculiarly 
within  discretion.  Appellant  relies  upon  14  Encyc.  of  Evidence 
592,  593,  594,  to  the  effect  that,  when  a  rule  is  granted  for  the 
separation  of  witnesses,  it  should  not  be  suspended  in  favor  of 
witnesses  for  the  State.  Of  course,  that  is  true,  as  a  general 
proposition.  The  question  here  is  whether  it  was  beyond  the 
discretion  of  the  court  to  permit  the  father  of  this  young  pros- 
ecutrix to  remain  in  the  room,  say,  as  an  aid  to  counsel  while 
this  witness  was  being  examined.  We  hold  no  abuse  of  dis- 
cretion is  made  to  appear. 

IV.  On  cross-examination  of  witnesses  who  had  testified 
for  the  character  of  defendant,  the  following  was,  over  apt  ob- 
jection, permitted: 

**Q.     Would  you  say  any  man  who  would 

'  food-eharaeter       voluutarily  havc  intcrcoursc  with  a  girl  under 

rf  cJ^M-e^'**       15  years  of  age  would  have  a  good  moral  char- 

umna  on.  actcr  ?    A.    I  would  say  he  would  not.    Q.    If, 

as  a  matter  of  fact,  you  knew  and  had  known  it  to  be  a  fact, 

prior  to  the  12th  of  January  of  this  year,  th«t  a  man  had  sexual 

relations  with  a  girl  under  15,  you  would  not  then  say  that  he 

was  a  man  of  good  moral  character,  would  you?    A.     No.     Q. 

Vol.  192  Ia.-^15 
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What  would  you  say  as  to  the  morality  or  immorality  ois^  man 
past  40  who  would  voluntarily  have  sexual  intercourse  with  a 
girl  under  15  years  of  age?    A.    Immoral." 

These  rulings  are  approved.  See  State  v.  Rou^ll,  172  Iowa 
208,  214;  40  Cyc.  2496,  2497;  Basye  v.  State,  45  Neb.  261; 
Annis  v.  People,  13  Mich.  511. 

V.     Complaint  is  made  of  the  examination  following: 

**I  was  sitting  in  the  chair  first,  and  slid  down  the  chair 
something  like  this,  only  down  further.  Q.  And  what  was 
your  sister,  Anna,  doing  at  this  time?    A.    I  think  she  was  in 

the  bedroom,  reading.     (Objected  to  as  incom- 

'  niiowabie  "con-      pctcut    for    being    a    conclusion    and    opinion. 

ciuRions.  Overruled.    Defendant  excepts.)     Q.    And  you 

could  have  heard  her  coining,  had  she  started  towards  you? 

A.     Yes.     (Objected  to  as  an  opinion  and  conclusion.) 

Court:    Yes,  I  think  so. 

Counsel  for  defendant:     We  move  to  exclude  it.     (No 
ruling.    Defendant  excepts.) 

*^Q.  Now,  what  assurance  did  you  have  that  your  grand- 
mother or  your  sister  would  not  find  you  in  this  act?  (Objected 
to  as  immaterial,  incompetent,  and  an  opinion  and  conclusion. 
Overruled.  Defendant  excepts.)  A.  Well,  I  didn't  know 
whether  they  would  or  not.  I  thought  if  they  could  come,  I 
could  hear  them.  (Defendant  moves  to  exclude  as  a  conclusion 
and  opinion,  and  as  incompetent.  Overruled.  Defendant  ex- 
cepts.) Q.  What  was  your  grandmother's  condition  as  to  any 
reason  why  she  was  not  liable  to  come  in?  (Objected  to  as 
incompetent,  a  conclusion  and  opinion.  Overruled.  Defendant 
excepts.)  A.  Well  she  might  come  in  for  a  paper  or  anything; 
but  I  never  thought  she  would,  and  she  didn't.  Q.  What  about 
your  grandmother's  habits  of  being  asleep,  or  awake,  or  sitting 
down,  etc.?  (Objected  to  as -immaterial,  not  redirect,  and  as 
calling  for  an  opinion  and  conclusion.  Overruled.  Defendant 
excepts.)  A.  If  she  was  reading,  if  she  started  to  read,  she 
would  go  to  sleep,  most  of  the  time.  (Move  to  exclude  the 
answer  as  an  opinion  and  conclusion.  Overruled.  Defendant 
excepts.) 

**Q.  What  happened,  Mrs.  Barnes?  (Objected  to  as  a 
conclusion  from  the  noise  she  made.) 
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Court :  No,  she  knows.  She  says  she  went  out  of  her 
room  and  in  there  and  closed  the  door.     (Exception.) 

*'Q.  What  happened  as  soon  as  she  locked  the  door?  A. 
She  went  to  the  bathroom  window  and  raised  it.  I  didn't  see 
defendant. 

** Counsel  for  defendant:  Move  to  exclude  all  the  testi- 
mony of  the  witness  in  reference  to  this  matter,  because  it  now 
appears  defendant  was  not  about.  Overruled.  Defendant  ex- 
cepts." 

None  of  the  foregoing  rulings  exhibit  any  reversible  error. 

VI.  We  are  told  in  the  errors  relied  on  for  reversal  that 
the  court  erred  in  limiting  comparison  of  writings  to  a  com- 
parison with  a  specified  signature  made  by  prosecutrix,  and  in 
g  xppeau  AiJD  declining  to  admit  certain  of  her  other  signa- 
^iSlai^  tures.    It  may  be  conceded  the  brief  points  tell 

aai^ment.  ^g  why  this  would  bc  crroncous,  if  done.     But 

no  reference  is  given  to  any  place  in  the  record  where  it  may 
be  found  that  said  alleged  arbitrary  limitation  was  indulged  in. 
We  cannot  consider  this  assignment.  See  Wheeler  v,  SchUd- 
er,  183  Iowa  623. 

e-a 

Appellant  offered  Exhibits  A,  B,  C,  and  D,  signatures  of 
prosecutrix  to  minutes  of  evidence  of  indictment,  for  the  pur- 
pose of  comparison  with  the  handwriting  in  Exhibits  4  and  5 ; 
9  EviDBNOB-  ^^*  *^®  court  admitted  Exhibit  A  only.     This 

sinliTui^for      ^^^  error.     See   6   Encyclopedia  of   Evidence 
eomparuons.         435      jn  Mutuol  Life  Ins.   Co.  V.  Suiter,  131 
N.  Y.  557  (29  N.  B.  822),  it  was  held  to  be  error  where  the  trial 
court  admitted  "only  one  and  excluded  three  genuine  signatures. 

6-b 

A  bundle  of  60  checks  was  offered  by  defendant.     The 

State,  while  contending  that  these  checks  were  immaterial,  in- 

eompetent,  and  irrelevant,  said  no  objection  would  be  made, 

10.  e\idekce:         so  far  as  the  signature  was  concerned.     On  in- 

com>^i'iS*'       quiry,  counsel   for  defendant  stated   that  the 

SSent.^"  ^'^     checks  were  offered,  not  only  as  to  the  signature, 

but  further  to  identify  the  handwriting  of  defendant.    The  court 

limited  the  effect  of  the  testimony  to  bearing  upon  identifying 

the  signature  of  defendant;  and  this  ruling  is  complained  of. 
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It  is  asserted  that  Section  4620  of  the  Code  makes  this  limitation 
by  the  court  an  erroneous  one.    That  statute  but  provides  that : 

*  *  Evidence  respecting  handwriting  may  be  given  by  experts, 
by  comparison,  or  by  comparison  by  the  jury  with  writings  of 
the  same  person  which  are  proved  to  be  genuine." 

It  seems  to  be  conceded  that  the  signature  to  said  cheeks 
was  that  of  the  defendant,  but  we  find  nothing  in  the  record 
showing  that  all  the  writing  on  the  checks  was  his.  It  is  not 
unknown  to  have  the  writing  in  the  body  of  a  check  done  by 
one  person,  while  the  signature  is  appended  by  the  drawer.  It 
will  be  time  enough  to  determine  whether  the  limitation  on  part 
of  the  court  was  erroneous  when  it  shall  appear  that  the  limita- 
tion excluded  writing  done  by  the  defendant. 

6-c 

It  seems  to  be  conceded  that,  for  the  purpose  of  testing 
the  qualifications  of  a  witness  who  had  said  that,  in  his  judg- 
ment, certain  writings  were  all  done  by  the  same  person,  it  was 
11.  teial:  ex-  proper  to  bring  before  the  jury  four  pages  of 

fiom^ury '^*'*     a  dccd  rccord  of  the  county.    The  court  limited 
^^^'  the  scope  of  these  pages  to  assisting  the  jury 

in  determining  the  qualifications  of  the  witness  to  distinguish 
or  determine  handwriting.  Appellant  says  these  pages  are 
** ancient  documents,*'  and  contain  the  same  common  peculiar 
characteristics  which  Mr.  Wright  found  in  Exhibits  11  and  12 
and  in  other  exhibits,  and  the  use  of  said  pages  should  not  have 
been  limited,  as  was  done  by  the  court,  and  they  should  have 
gone  to  the  jury  with  the  other  exhibits.  The  specific  complaint 
seems  to  be  that  the  evidence  was  thus  limited.  We  hold  that 
these  pages'  of  this  record  book  were  receivable  for  that  narrow 
purpose  only.  Another  exception  complains  of  a  refusal  to 
allow  these  pages  to  be  takefi  by  the  jury  to  the  jury  room. 
They  were  but  four  pages  of  an  entire  volume.  The  court  may 
have  felt  that  taking  the  book  to  the  jury  room  might  invite 
examination  and  consideration  of  other  parts  of  the  book,  with 
which  the  jury  had  no  concern.  On  the  whole,  we  conclude 
that,  if  this  ruUng  were  error,  it  is  insufiiciently  grave  to  justify 
a  reversal. 

VII.  Counsel  for  defendant  asked  the  latter  to  take  a 
piece  of  paper  and  a  pencil  and  do  some  writing  in  the  presence 
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of  the  court.     An  objection  by  the  State  that  any  sample  of 
12.  EviDBwcK :  handwriting  being  made  here  was  immaterial, 

?«mprr^Sf •' re-  incompetent,  irrelevant,  and  self-serving  was, 
S3e  *in  "^Jt^^^  under  exception,  sustained.  And  like  objections 
ence  of  jury,  ^y^^e  sustaincd  to  an  offer  that  defendant  would 
occupy  any  table  suggested  by  the  court  or  counsel  for  the 
State,  and  take  any  writing  material  or  paper  given  by  the  clerk 
of  the  court,  and  take  pen  and  pencil  and  write  anything  dic- 
tated by  counsel  for  either  party, — all  for  the  purpose  of  com- 
parison of  handwriting. 

The  briefs  and  ^mth  independent  investigation  as  we  have 
been  able  to  make  throw  no  real  light  upon  the  point.  The  case 
of  Ilaynie  v.  State,  2  Tex.  App.  168,  is,  in  effect,  a  holding  that, 
if  an  admission  as  to  writing,  got  by  duress  and  while  in  custody, 
Is  the  only  basis  a  witness  has  for  saying  he  is  acquainted  with 
the  writing  of  the  prisoner,  such  witness  is  not  shown  to  be  com- 
petent to  speak  to  the  point.  To  like  effect  is  Regina  v.  Crouch, 
4  Cox  C.  C.  163.  It  can  be  inferred  from  Reid  v.  State,  20  Qa. 
681,  that  it  is  a  material  consideration  whether  accused  had  a 
motive  for  disguising  his  handwriting.  In  22  Corpus  Juris 
629,  630,  it  is  said : 

''While  it  has  been  held  that  the  mere  fact  that  the  witness 
acquired  his  knowledge  of  the  person's  handwriting  after  the 
controversy  arose  goes  to  the  weight,  and  not  to  the  competency, 
of  his  evidence,  there  is  considerable  authority  for  the  view 
that  it  must  aflBrmatively  appear  that  the  knowledge  or  standard 
of  comparison  was  acquired  before  any  dispute  arose.  ♦  •  * 
Nonexpert  w^itnesses  who  have  acquired  their  knowledge  of  the 
handwriting  of  the  person  whose  signature  is  disputed,  for  the 
express  purpose  of  enabling  them  to  testify,  are  usually  held 
incompetent,  although  it  has  been  considered  that  the  mere  fact 
that  the  witness  induced  the  party  to  write  for  the  purpose  of 
obtaining  a  knowledge  of  his  handwriting  will  not  render  him 
incompetent,  where  the  wTiter  had  no  motive  for  disguising  the 
handwriting. ' ' 

Defendant  relies  upon  State  v.  Farrington,  90  Iowa  673, 
679.  What  we  find  in  it  is:  (a)  Where,  near  the  time  of  the 
commission  of  an  alleged  forgery,  defendant  stopped  at  a  hotel, 
and  the  landlord  saw  him  write  his  name  on  the  register,  this 
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signature  m^y  be  used  as  a  standard  of  comparison,  (b)  Pre- 
ceding the  commencement  of  the  trial,  defendant  filed  a  motion 
for  continuance,  purporting  to  be  signed  by  him.  The  State 
offered  the  signature  to  this  motion  in  evidence,  and  as  a 
standard  for  comparison.  It  was  admitted;  and  was  used  as 
such  standard.  We  approved  this,  and  said  that,  while  the 
statute  absolutely  requires  that  the  genuineness  of  the  standard 
writing  must  be  established,  it  makes  no  provision  as  to  how- 
it  shall  be  done ;  and  that,  this  paper  being  filed  for  a  legitimate 
purpose,  deemed  by  defendant  to  be  necessary  or  desirable,  the 
signature  purporting  to  be  signed  is  thus  sufficiently  qualified 
to  be  a  standard.  We  are  not  agreed,  but  some  of  the  members 
are  inclined  to  hold  that  the  request  of  the  defendant  should 
have  been  granted ;  that,  while  it  is  true  such  test  might  be  made 
self-serving,  and  the  writing  done  in  the  court  room  be  made 
purposely  unlike  the  handwriting  of  defendant,  that  would  seem 
to  be  matter  that  goes  to  the  weight,  rather  than  the  admissibil- 
ity; that  defendant  knew  the  jury  had  signatures  by  him  con- 
fessed to  be  genuine;  and  that,  while  on  one  hand  he  had  a 
motive  for  at  this  time  disguising  his  writing,  he  might  be  de- 
terred by  the  fear  that  it  would  be  detected,  because  of  ad- 
mittedly genuine  and  true  handwriting  that  the  jury  had,  and 
that  the  disguising  would  tell  against  him  with  the  jury.  This 
need  not  be  settled  now,  because  the  denial  of  the  application 
is  not  reversible.  As  the  jury  had  the  genuine  wTitings  of 
defendant,  refusal  to  let  him  furnish  another  sample  was,  at 
most,  a  refusal  to  receive  what  was  already  adduced.  If  he 
proposed  to  furnish  a  spurious  sample,  it  was  not  error  to  stop 
his  doing  so.  If  he  proposed  to  submit  a  true  sample,  the  jury 
already  had  such. 

VIII.  Complaint  is  made  of  receiving  testimony  as  to  Ex- 
hibits 4  and  5.  These  are  two  notes  in  the  ^vriting  of  prosecutrix. 
The  testimony  in  question  is  this: 

**  Prosecutrix :    Exhibit  4  is  a  note  I  wrote, 

13.     E\TDENCE:  .  .  i»        1  ,  ,  ^  -r-r 

documentary  and  1  put  it  HI  my  father  s  pocket.  Q.  How 
signed  xi-rit-        did  you  happen  to  do  that?     (Objected  to  as 

immaterial,   self-serving,   and  not  in   any   way 

hi  Tiding  on  defendant,  incompetent,  and  irrelevant.     Overruled. 

Defendant  excepts.)    A.    I  went  to  put  it  in  defendant's  pocket, 
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and  father's  coat  was  hanging  there,  and  I  put  it  into  father's 
pocket  (by  mistake).  The  coats  were  pretty  near  alike.  (De- 
fendant moves  to  exclude  the  answer  *for  the  reason  urged*. 
Overruled.  Defendant  excepts.)  Q.  If  you  know,  tell  us  what 
Exhibit  5  is.  To  whom  did  you  write  those  two  notes?  (Ob- 
jected to  because  it  is  immaterial,  self-serving,  incompetent,  ir- 
relevant, and  in  no  way  binding  on  defendant.  Overruled, 
Defendant  excepts.)'' 

She  said  further  that  Exhibit  5  is  a  note  she  wTote  to  ap- 
pellant, which  she  intended  to  put  into  a  tile  blgck  in  the  bam, 
and  that  her  mother  took  it  from  her.  M.  A.  Barnes  testified 
that,  on  January  3d,  the  last  day  defendant  worked  for  witness, 
defendant  wore  a  corduroy  coat.  Witness  wore  one  also,  and 
they  were  similar.     One  was  hanging  over  the  coat  on  a  hook. 

**Q.  Did  you  find  any  notes  in  writing  in  your  pocket, 
that  day  when  you  took  your  coat?  (Objected  to  as  inmiaterial. 
No  ruling.  Defendant  excepts.)  A.  No,  sir.  Q.  Did  you  at 
any  tinae  following  that?  A.  The  next  morning.-  (Defendant 
objects  that  the  question  is  immaterial,  and  moves  to  exclude 
the  answer.  Overruled.  Defendant  excepts.)  Q.  Look  at 
Exhibit  4,  and  state  whether  or  not  that  is  one  of  the  notes  you 
found  in  your  pocket.  (Defendant  objects  as  immaterial.) 
Counsel  for  the  State:  We  have  not  offered  them  in  evidence 
yet.     (No  ruling.    Defendant  excepts.)     A.     Yes,  sir." 

Exhibit  5  is  one  of  the  notes  witness  found.  The  notes  were 
found  on  January  4th.  On  Januarj-  13th,  defendajit  was  riding 
with  Tvitness,  and  he  asked  him  about  these  notes.  He  said  he 
didn't  hurt  the  girl,  and  would  not  harm  her. 

When  the  State  offered  Exhibits  4  and  5,  defendant  objected 
that  the  same  are  immaterial,  incompetent,  and  irrelevant,  be- 
cause there  is  no  showing  connecting  the  same  with  defendant; 
they  are  self-serving  and  do  not  bind  defendant;  there  is  no 
showing  they  ever  reached  him,  or  that  he  ever  knew  of  their 
existence;  they  are  not  signed  nor  addressed  to  anyone;  there 
is  no  showing  they  left  the  family  of  prosecutrix ;  and  the  evi- 
dence shows  conclusively  they  were  never  received  by  defend- 
ant. AVhile  ruling  was  reserved  at  this  point,  under  exception, 
the  objections  were  finally  overruled,  under  due  exception. 

The  State  argues  that,  while  technically  the  admission  of 
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Exhibits  4  and  5  was  improper,  there  is  nothing  in  the  notes 
which  has  any  importance  in  the  case.  Appellant  insists  that 
their  admission  was  prejudicial.    The  exhibits  read : 

Exhibit  4.  **I  would  write  more  but  I  am  afraid  of  being 
caught  at  writing  and  that  would  never  do  for  it  would  give 
trouble  to  get  caught  at  writing.  Willie  has  been  making  me 
mad. ' ' 

Exhibit  5.  **If  vou  do  write  don't  write  more  than  one 
page. ' ' 

Perhaps  the  State  is  right  in  saying  that  these  notes  "were 
of  no  importance  in  themselves,  and  that  they  did  not  tend  in 
any  degree  to  connect  defendant  with  the  crime.'*  Appellant 
agreed  they  did  not  so  tend.  If  they  did  not,  the  objections 
that  they  were  immaterial  and  irrelevant  should  have  been  sus- 
tained. And  it  should  be  added  that,  if  these  letters  had,  in 
fact,  little  probative  value,  the  jury  may  well  have  thought 
otherwise.  The  State  urges  further  that,  while  these  notes  did 
not  reach  the  defendant,  they  were  called  to  his  attention,  and 
it  refers  to  its  amended  abstract  on  page  4.  We  cannot  find 
any  such  testimony  on  that  page  or  elsewhere  in  said  abstract. 

In  16  Corpus  Juris  742,  Section  1525,  the  rule  is  stated  to 
be  that  **  proof  of  actual  receipt  by  the  addressee  is  necessary 
to  the  admissibility  against  accused  of  a  letter  written  to  him." 
In  State  v.  Dudley,  147  Iowa  645,  this  court  affirmed  a  refusal 
to  permit  defendant  to  show  that,  prior  to  the  alleged  crime, 
prosecutrix  had  in  her  possession  a  note,  addressed  to  no  one 
and  unsigned,  which  said  the  writer  would  meet  the  girl  **  tonight 
and  have  connection."  The  objection  urged  was  that  it  was 
immaterial  and  incompetent.  In  the  ease  at  bar,  these  objections 
were  made,  and  specific  ones  as  well,  and  defendant  denies  ever 
receiving  any  notes  from  prosecutrix. 

These  notes  should  not  have  been  received. 

IX.     It  is  assigned  the  court  erred  in  receiving  testimony 

of  prosecutrix  and  members  of  her  family  touching  Exhibits  11 

and  12,  two  unaddressed  and  unsigned  notes,  asserted  to  be  in 

14  evidkncb:  ^^^^  writing  of  defendant.     This  testimony  was, 

*^vhie^ce*^iin-      ^^  offcct,  a  Statement  by  prosecutrix  that  she 

signed  and  crof,  thcsc  letters  in  the  tile  block  in  the  barn 

unaddresBea  "^ 

writingTB.  which,   according   to  her,   was  **  mentioned   by 
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her"  and  appellant  as  a  receptacle  wherein  to  put  notes,  and 
there  is.  testimony  that  the  mother  took  these  papers  from 
prosecutrix ;  also,  that  the  mother  gave  these  to  the  father.  We 
are  of  opinion  that  this  testimony  was  properly  received.  It 
helped  the  jury  beUeve  that  defendant  wrote  the  letters. 

Was  it  error  to  receive  the  letters  themselves?  True,  ap- 
pellant denies  writing  them,  denies  he  had  any  knowledge  of 
them,  or  that  he  made  any  arrangement  for  putting  notes  into 

a  tile.     But  Wright  and  Roberts  testified,   as 
'  relevancy. '  cxpcrts,  that  the  Writing  in  these  exhibits  is  the 

Md'^tiSeJiai-      same  as  the  admitted  signature  of  the  appellant 
"^*  on  the  back   of   certain   checks.     Three   other 

experts  testified  that  the  writing  was  not  the  same.  On  analysis, 
here  is  not  the  question  whether  unaddressed  and  unsigned  let- 
ters may  be  used  against  whoever  may  be  claimed  to  be  the 
writer,  though  they  are  not  signed  or  addressed.  But  what  is 
urged  is  that  the  preponderance  of  the  evidence  shows  that  these 
exhibits  were  not  in  the  handwriting  of  the  defendant.  The 
exact  claim  is  shown  in  a  motion  to  strike  the  exhibits.  It  asserts 
that  defendant  has  at  this  time  testified  positively  in  denial  of 
writing  both  of  said  exhibits ;  that  the  testimony  of  Roberts  and 
Wright  cannot  overthrow  this  direct  testimony;  that  the  value 
of  the  expert  testimony  is  wholly  destroyed  by  this  direct  and 
pasitive  denial,  and  by  the  testimony  of  the  handwriting  experts 
put  in  by  the  defendant.  This  contention  goes,  not  to  the  ad- 
missibility, but  to  the  weight  that  should  be  given  Exhibits  11 
and  12.  Though  unsigned  and  unaddressed,  if  the  jury  could 
find  they  were  in  the  writing  of  the  defendant  (22  Corpus  Juris 
630),  and  that  they  tended  by  their  contents  to  prove  the  crime 
charged,  the  letters  were  admissible,  though  they  were  neither 
signed  nor  addressed.  And  appellant,  at  least,  is  in  no  position 
to  say  that  they  were  immaterial  and  irrelevant  for  the  reason 
that  the  contents  had  no  tendency  to  prove  the  crime  charged ; 
for,  in  effect,  he  complains  elsewhere  that  their  contents  were 
harmful,  because  corroborative.  He  does  not  say  these  were  no 
element  of  corroboration,  but  that  it  was  error  to  let  the  Jury 
find  them  to  be  corroborative  on  a  mere  preponderance. 

Though  the  experts  clashed,  the  testimony  of  one  set  sent 
these  letters  to  the  jury.     No  matter  if  erroneously  received 
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testimony  helped  the  jury  conclude  that  defendant  was  the 
author,  the  handwriting  testimony  alone  w^ould  still  •send  the 
question  of  authorship  to  the  jury.  While  the  introduction  of 
the  improper  testimony  was  error,  it  is  not  error  to  send  to  the 
jury  on  sufficient,  competent  evidence,  even  if  it  be  aided  by 
incompetent. 

X.     In  Instruction  9,  it  was  correctly  charged  that  there 

could  be  no  conviction  without  corroboration ;  correctly  stated 

what  corroboration  is,  and  that  mere  opportunity  to  have  com- 

16  Rape-  corrobo-    fitted  the  cHmc  is  uot  Sufficient  corroboration. 

mtion  beyond      j^^t  the  court  added  that  opportunitv  is  a  suffi- 

reasonable  *^*^  »' 

doubt.  cient  corroboration,  if  the  jury  further  found 

from  the  evidence  **and  to  your  satisfaction  that  such  oppor- 
tunity was  sought  and  brought  about  for  the  purpose  of  the 
commission  of  the  offense.'^  This  does  not  say,  in  terms,  that 
corroboration  must  be  established  beyond  reasonable  doubt,  but 
is  a  statement  that  same  may  be  established  by  evidence  which 
is  to  the  ** satisfaction"  of  the  jurj-. 

In  Instruction  10,  the  jury  was  told  that  the  State  has 
offered  Exhibits  11  and  12  as  being  corroborative  of  the  testi- 
mony of  the  prosecutrix,  and  that : 

*'In  order  for  said  exhibits  to  be  considered  by  you  as  cor- 
roborative of  the  prosecuting  witness's  testimony,  it  \vill  be 
necessary  for  the  State  to  have  shown  by  a  preponderance  of  the 
testimony  that  said  exhibits  are  in  the  handwriting  of  the  de- 
fendant, or  that  they  were  delivered  to  the  prosecuting  witness 
by  the  defendant,  or  that  they  were  placed  by  the  defendant  in 
a  box  or  place  agreed  upon  between  the  defendant  and  the 
prosecuting  witness,  in  which  the  correspondence  between  said 
parties  was  to  be  placed  and  was  to  be  received  therefrom  by 
said  parties  respectively,'*  and  that,  unless  ''the  State  has  estab- 
lished by  a  preponderance  of  the  testimony  one  or  more  of  said 
conditions  in  reference  to  said  exhibits,  then  you  are  instructed 
that  it  is  not  entitled  to  your  consideration,  and  you  should 
wholly  disregard  it.'' 

*Next  is  charged  that,  if  the  jury  believes  **from  the  testi- 
mony, and  from  a  fair  preponderance  thereof,  that  the  State 
has  shoMn  either  of  [the  matters  before  stated]  •  •  •  then, 
in  such  case,  if  you  so  find  the  facts  to  be,  you  will  be  entitled 
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to  consider  the  said  exhibits  in  evidence,  and  as  corroborative 
of  the  testimony  of  said  prosecuting  witness/' 

This  instruction  tells  the  jury,  in  the  plainest  and  clearest 
of  terms,  that  they  may  find  the  testimony  of  the  prosecutrix 
has  been  corroborated  if  the  corroboration  has  been  established 
"by  a  preponderance'*  or  by  **a  fair  preponderance  of  the  testi- 
mony." That  is  not  the  law.  The  corroborative  evidence  is 
precisely  as  essential  as  the  primary  evidence,  and  both  must  be 
established,  not  by  a  preponderance,  or  even  a  fair  preponder- 
ance, but  beyond  reasonable  doubt.  That  this  was  error  ia  not 
seriously  disputed.  And  what  is  relied  on  is,  in  effect,  an  avoid- 
ance. That  avoidance  is  that,  because  of  other  parts  of  the 
charge,  the  ease  falls  within  the  rule  of  State  v,  Bosch,  172  Iowa 
88,  95,  that  inexact  statements  may  well  be  overlooked,  where 
the  jury  could  not  have  been  misled.  But  is  here  a  mere  lack 
of  exactness  in  statement,  and  of  a  character  not  likely  to  mis- 
lead! In  two  instructions,  the  jury  was  plainly  told  that  a 
preponderance  would  suffice  to  establish  the  corroboration.  How 
can  it  be  said  this  was  cured  by  a  general  instruction  (8)  that 
there  could  not  be  a  conviction  unless  the  acts  alleged  in  the 
indictment  were  established  beyond  reasonable  doubt,  and  by 
saying,  in  Instruction  10: 

*'You,  however,  are  the  judges  of  the  sufficiency  of  the 
corroborative  evidence,  when  all  taken  together,  as  to  whether 
or  not  it  sufficiently  connects  the  defendant  with  the  commis- 
sion of  the  offense  charged,  beyond  a  reasonable  doubt. ' ' 

Where  did  this  plainly  or  at  all  cure  the  plain  error?  All 
that  these  told  was  that  no  conviction  could  be  had  unless  the 
whole  of  the  evidence  established  the  accusation  beyond  reason- 
able doubt;  but  that  the  evidence  might  make  proof  beyond 
reasonable  doubt  though  corroboration  was  established  by  a  pre- 
ponderance only.  The  ultimate  standard  was  correctly  fixed, 
but  how  to  say  whether  the  proof  met  such  standard  was  erron- 
eously stated.  Even  as  to  only  a  link  in  the  chain  of  proof  in 
a  criminal  case  attempted  to  be  proved  by  a  comparison  of  writ- 
ing, it  has  been  held  that  the  standard  of  comparison  must  be 
established  beyond  reasonable  doubt  to  be  the  genuine  writing 
of  the  defendant.  6  Encyclopedia  of  Evidence  432.  Surely,  as 
much  must  be  said  of  the  standard  of  proof  demanded  to  estab- 
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lish  corroboration.  All  held  in  State  v.  Cohen,  108  Iowa  208, 
is  that,  while  it  was  unnecessary  that  each  essential  link  in  the 
chain  of  corroborative  testimony,  when  separately  considered, 
should  be  found  beyond  reasonable  doubt,  if  conviction  depends 
entirely  on  different  circumstances,  arranged  linkwise,  then  each 
and  every  link  must  be  established  beyond  reasonable  doubt. 
This  surely  does  not  sustain  a  claim  that  the  whole  element  of 
corroboration  may  be  established  on  less  than  evidence  that 
satisfies  beyonjj  ,a  reasonable  doubt.  The  case  would  be  quite 
controlling  if  corroboration  were  merely  a  single  link  in  a  chain, 
instead  of  a  vital  supplement  to  the  testimony  that  establishes 
the  body  of  the  case.  And  the  most  that  may  be  claimed  for 
State  V.  Ilayden,  45  Iowa  11,  is  that  it  is,  in  effect,  like  the 
Cohen  case.  The  one  case  that  demands  some  special  considera- 
tion on  this  head  is  State  v.  Rivers,  124  Iowa  17,  21.  There  a 
part  of  an  instruction  was  this : 

**If  you  find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  said  note  is  a  forged  instrument,  and  you  further  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant  ut- 
tered said  note,  and  published  same  as  true,  knowing  that  same 
was  false  or  forged,  with  intent  to  defraud,  then  he  is  guilty 
of  the  crime  of  uttering  a  forged  instrument,  as  charged  in  the 
indictment ;  but  if  you  fail  to  find  from  the  preponderance  of  the 
evidence  either  that  said  instrument  was  a  forged  instrument, 
or  that  the  defendant  uttered  and  published  said  note  as  true, 
knowing  the  Same  to  be  false  or  forged,  with  intent  to  defraud, 
then  you  should  find  the  defendant  not  guilty.'' 

If  this  indeed  holds  that  corroboration  can  be  sufficiently 
established  by  a  mere  fair  preponderance,  we  should  be  con- 
strained to  overrule  it.  But  we  doubt  whether  it  is  any  such 
holding.  The  instruction  did  tell  the  jury  that,  if  the  elements 
of  the  crime  be  proved  beyond  reasonable  doubt,  it  should  con- 
vict. But  unlike  here,  it  was  not  told  that  any  one  essential 
element  in  the  proof  could  be  established  by  a  mere  preponder- 
ance. As  the  ease  itself  points  out,  while  the  jury  was  told  to 
acquit  if  it  failed  to  find  any  one  essential  element  was  estab- 
lished by  as  much  as  a  preponderance,  it  was  not  told  to  convict 
if  such  element  was  found  established  by  a  preponderance.  And 
the  opinion  points  out  that  the  question  arises  what  was  to  be 
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done  with  defendant  if  the  jury  failed  to  find  beyond  a  reason- 
able doubt  that  the  instrument  was  forged  and  uttered  with 
intent  to  defraud,  and  yet  so  found  from  a  preponderance  of  the 
evidence;  and  says  that  ** certainly  they  were  not,  in  that  event, 
told  to  convict. ' '    These  instructions  were  erroneous. 

XI.  There  was  a  charge  as  follows: 

**As  applied  to  evidence  in  criminal  cases,  reasonable  doubt 
means  an  actual  and  substantial  doubt,  growing  out  of  the  un- 
satisfactory nature  of  the  evidence  in  the  case,  and  does  not  mean 

a  doubt  which  arises  from  mere  whim  or  vagary, 

*  law:  reason-      or  from  any  groundless  surmise  or  guess.'' 
"from  ^eyi'  This  iustructiou  is  complained  of.    It  fairly 

states  that  a  doubt,  to  be  reasonable,  must,  for 
one  thing,  be  caused  by  the  evidence  adduced.  We  cannot  ap- 
prove this. 

**As  a  general  rule,  an  instruction  that  a  reasonable  doubt 
must  be  one  suggested  by,  or  arising  out  of,  the  evidence  adduced 
is  erroneous,  as  it  excludes  all  reasonable  doubts  that  may  arise 
from  the  lack  or  want  of  evidence."  16  Corpus  Juris  997,  Sec- 
tion 2411. 

XII.  Appellant  urges  that  not  only  is  it  true  that,  where 
the  State  elects  upon  which  alleged  act  it  will  rely  for  a  convic- 
tion, it  can  have  no  conviction  on  any  other,  but  that  the  jury 
18  Trial-  instruc-    ^hould  be  (and  was  not)  instructed  specifically 

tioiiB:  correct      ^q  t^j^t  cffcct.    The  State  contends  such  limita- 

but    not 

explicit.  .  tion  was  made.  In  effect,  what  is  complaine<l  of 
is  lack  of  specific  instruction — paucity.  As  no  instructions  were 
offered,  such  complaint  cannot  be  entertained. 

XIII.  There  is  this  recital: 

**At  the  close  of  the  testimony  on  part  of  the  State,  the 
court  sustained  a  motion  requiring  the  State  to  elect  on  which 
particular  act  of  intercourse  developed  by  the  testimony  it  would 

rely  for  a  conviction.'' 

*  tiOTisV'ammi^  Appellant  contends  that  this  language  as- 

sumes that  the  particular  act  elected  upon  had 
been  developed  by  the  testimony.  We  think  the  objection  is 
hypercritical.  Not  only  does  the  charge  as  a  whole  leave  it  an 
open  question  whether  afhy  such  act  is  established,  but  the  lan- 
guage itself,  reasonably  interpreted,  is  a  description  of  the  elec- 
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tion  that  had  been  ordered.  It  was  the  equivalent  of  describing 
the  motion  as  being  one  which  asked  the  State  to  say  what  par- 
ticular act  charged  was  claimed  by  the  State  to  have  been  so 
developed  by  the  testimony  as  that  the  State  would  rely  on  that 
one  act  for  a  conviction. 

XIV.  The  State  insists  that  defendant  failed  to  except  to 
the  instructions  within  the  time  required  by  statute.  Its  claim 
is  that,  while  extended  time  was  given  wherein  to  file  motion  for 

new  trial,  this  does  not  carry  with  it  an  exten- 

20.  Appeal  and  .  t»  a-  •  I'l^^^i  i»  x* 

ebeor:  time       sion  of  time  m  which  to  take  exceptions  to  in- 
fer exceptions.        j.         !_•  i    ji     j.     ii  o  xi  j.* 

structions;  and  that,  therefore,  the  exceptions 
were  taken  too  late.  It  is  true  that  the  exceptions  must  be  made 
within  the  time  provided  by  Chapter  24,  Acts  of  the  Thirty- 
seventh  General  Assembly.  See  Haman  v.  Preston,  186  Iowa 
1292.    The  order  of  the  court  was  this : 

**The  defendant  is  given  until  Saturday  morning,  March 
6,  1920,  to  file  a  motion  for  a  new  trial  and  exceptions  to  in- 
struction.*' 

Under  this  act  of  assembly,  the  exceptions  may  be  embodied 
in  a  motion  for  new  trial,  filed  within  five  days  after  verdict,  '*or 
within  such  further  time  as  the  court  may  allow. '  *  The  motion 
contained  the  exceptions,  the  motion  was  filed  within  ''the  time 
allowed, '*  and  therefore  the  exceptions  were  timely. 

XV.  There  was  a  general  motion,  to  direct  verdict  on  the 
ground  that  the  evidence  is  insufficient  to  sustain  the  allega- 
tions of  the  indictment ;  that  there  is  no  sufficient  corroboration 
as  to  the  act  charged  in  the  indictment ;  that  a  verdict  of  guilty 
would  have  to  be  set  aside  on  these  grounds.  There  being  a 
reversal  in  any  event,  we  will,  under  well-settled  rules,  not  pass 
upon  this  point  now. 

XVI.  In  the  errors  relied  on  for  reversal,  it  is  charged  the 
court  erred  ''in  overruling  appellant's  motion  in  arrest  of  judg- 
ment and  for  a  new  trial."  The  motion  for  new  trial  l>egins 
21   Appeal  and       ^^^  P^^®  ^^^  ^^  ^^^  abstract.     Its  first  ground 

SnHe  ^^  ^^^^  ^^  subdivisions.     This  is  fairly  representa- 

assignment.  fivc  of  the  ciitirc  motiou,  which  has  13  distinctly 
numbered  grounds  (many,  if  not  most,  of  them  with  subdivi- 
sions), and  the  motion  as  a  whole  covers  10  of  the  pages  of  the 
abstract.     The  argument  shows  that  the  grounds  of  the  motion 
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present  many  distinct  points  of  complaint.  The  assignment  is 
too  general  for  review. 

XVII.  But  there  is  one  specific  assignment  on  matter  in- 
volved in  the  overruling  of  the  motion  for  new  trial.  It  is  based 
upon  the  claim  that  a  new  trial  should  have  been  granted  on  the 

testimony    of    the    trial    jurors    Core,    Avery, 

'"'  ssRoa:  scope      Bridges,  and  Jones,  to  the  effect  that,  during 

reMew.  ^j^^  ^^^^^  ^^^  whcu  uot  in  the  jury  box,  they 

read  an  inflammatory  newspaper  article.  This  needs  no  con- 
sideration. Where  there  must  be  a  reversal  in  any  event,  alleged 
misconduct  of  either  counsel  or  jurors  becomes  a  moot  question. 
As  the  reversal  works  a  new  trial,  which  will  be  had  before  a 
different  jury,  and  in  which  counsel  may  not  misconduct  themr 
selves,  it  is  idle  to  inquire  whether  or  not  the  alleged  misQpnduct 
is  sufficient  to  obtain  a  new  trial.  We  pass  upon  such  miscon- 
duct only  where  there  must  be  an  affirmance  unless  it  be  for 
sucli  misconduct.  We  have  so  held  expressly  as  to  misconduct 
of  the  jury.  See  Davis  v.  Hansen,  187  Iowa  583 ;  Wildeioer  v. 
Petersen,  187  Iowa  1169.  We  have  so  held  as  to  misconduct  of 
counsel.  Whitsett  v.  Chicago,  R.  I.  c&  P.  R.  Co.,  67  Iowa  150; 
International  Harv.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.,  186  Iowa 
86.  This  makes  it  unnecessary  to  consider  either  the  substantive 
question  or  the  defensive  position  that  no  relief  can  be  had  be- 
cause insufficient  objection  was  made,  or  made  too  late. 

There  was  an  application  for  continuance.  Assuming,  for  the 
sake  of  argument,  that  it  should  have  been  sustained,  complaint 
of  its  overruling  presents  a  moot  question.  When  the  case  is 
reached  for  trial  again,  ample  time  will  have  passed  wherein 
to  prepare,  and  more  time  can  be  asked  for.  New  trial  being 
granted,  no  harm  has  been  done  by  the  refusal  to  continue. 

For  the  reasons  pointed  out,  the  judgment  below  must  be 
reversed  and  the  cause  remanded. — Reversed  and  remanded. 

Weaver,  C.  J.,'Evitt>is  and  Preston,  J  J.,  concur. 


State  op  Iowa,  Appellee,  v.  Homer  Wright,  Appellant. 

JURY:      Competency — Client  of  Prosecutor.     A   juror   is   not   subject 
1    to  challenge  in  a  criminal  cause  because  he  is  one  of  the  clients  of 
tlTe  public  prosecutor. 
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CRIMINAL  LAW:     Evidence  of  Otber  Crimes.     Evidence  of  the  rela- 

2  lions  of  the  parties,  in  a  prosecution  for  attempted  miscarriage,  is 
proper  on  the  element  of  motive,  even  though  such  testimony  does, 
in  a  remote  degree,  tend  to  show  a  separate  and  distinct  offense. 

CRIMINAL  LAW:     Appeal   and  Error — Hearsay   as  Harmless  Error. 

3  Testimony  by  prosecutrix  in  a  prosecution  for  attempted  miscar- 
riage that  she  had  told  a  named  doctor  that  defendant  had  sent  her 
to  him  is  harmless,  when  prosecutrix  had  already  testified,  without 
objection,  that  defendant  had  sent  her  to  said  doctor  for  the  purpose 
of  having  a  miscarriage  produced. 

CRIMINAL  LAW:     Coring  Error  by  Prompt  Withdrawal.    Error'  in  re- 

4  eeiving  clearly  improper  but  not  inherently  prejudicial  testimony  is 
cured  by  the  prompt  withdrawal  of  such  testimony  by  the  court. 

WITNESSES:    Impeachment — Failure  to  Fix  Definite  Time.    Failure  to 

5  fix,,  for  the  purpose  of  impeachment,  the  exact  time  when  an  Occur- 
rence took  place  does  not  necessarily  preclude  the  reception  of  im- 
peaching testimony,  wb«n  the  record  demonstrates  that  there  could 
not  have  been  any  doubt  in  the  minds  of  the  witnesses  as  to  what 
time  was  being  referred  to  by  the  questioner. 

CRIMINAL  LAW:    Trial — Justifiable  Deductions  in  Argument.    Severe 

6  characterization  by  counsel  in  argument  of  the  conduct  of  an  ac- 
cused will  not  constitute  reversible  error,  when  fairly  justified  by 
the  record.  Record  reviewed,  and  held  not  to  present  reversible 
error. 


Appeal  from  Greene  District  Court, — M.  E.  Hutchison,  Judge. 

April' 6,  1921. 
Reuearinq  Denied  October  1,  1921. 

The  defendant  appeals  from  a  conviction  of  the  crime  of 
attempting  to  produce  a  miscarriage.    The  facts,  so  far  as  they 
are  necessary  to  the  decision  of  the  points  presented  for  review, 
will  be  stated  in  the  course  of  the  opinion. — Affirmed. 

J.  A.  Henderson,  A.  D,  Howard,  and  Church  &  McCtUly, 
for  appellant. 

Ben  J.  Gibson,  Attorney  General,  B.  J.  Flick,  Assistant  At- 
torney General,  and  E.  G.  Graham,  for  appellee. 


Oct.,  1921  ]  State  v.  Wright.  241 

Stevens,  J. — The  indictment  charged  the  defendant  with 
having  administered  certain  drugs  to  one  Gladys  Jackson,  on  or 
about  April  17,  1919,  for  the  purpose  of  producing  a  miscar- 
riage. Evidence  was  introduced  upon  the  trial  from  which  the 
jury  were  warranted  in  finding  that,  commencing  on  or  about 
April  20,  1918,  and  continuing  until  Easter  Sunday,  1919,  the 
defendant  and  Gladys  Jackson  repeatedly  engaged  in  acts  of 
sexual  bitercourse.  The  defendant  frequently  called  at  her 
home,  and  together  they  often  attended  public  dances,  the  de- 
fendant, who  is  a  musician,  playing  in  the  orchestra.  Gladys 
testified  that  the  defendant,  on  or  about  April  17,  1919,  gave 
her  two  small  boxes,  containing  twelve  capsules  each,  of  a  drug 
or  substance,  which  he  gave  her  directions  for  taking,  saying 
that  the  same  would  relieve  her  of  her  condition.  She  testified 
that  she  took  all  but  two  of  the  capsules,  without  effective  result, 
and  that,  on  October  23,  1919,  she  gave  birth  to  a  child,  at  a 
maternity  hospital  in  Kansas  City. 

A  chemical  analysis  of  the  contents  of  one  of  the  capsules 
showed  it  to  contain  green  apiol,  ergotin,  oil  of  savin,  and  aloin, 
which  medical  experts  testified  would  tend  to  produce  a  mis- 
carriage. 

It  is  not  claimed  by  appellant  that  the  evidence  is  insuffi- 
cient to  sustain  the  verdict,  or  that  it  is  contrary  thereto.  We 
shall,  therefore,  refer  to  only  such  parts  of  the  record  as  are 
necessary  to  a  proper  understanding  and  decision  of  the  errors 
alleged,  which  are  confined  to  the  overruling  of  a  challenge  of 
a  juror  for  cause,  rulings  upon  the  admissibility  of  evidence, 
and  alleged  misconduct  of  counsel  for  the  State  in  the  opening 
Htatement  and  in  argument  to  the  jury. 

I.  The  examination  by  counsel  touching  the  qualifications 
of  W.  L.  Joy  for  a  juror  elicited  from  the  said  Joy  the  fact  that 
he  was  one  of  the  clients  of  R.  Q.  Howard,  one  of  the  attorneys 
,  j^^,  ^^_  for  the  prosecution,  and  that  Howard  was  then 

^^^^Jf  in  his  employ.     A  challenge  for  cause,  under 

prosecutor.  Subdivisiou  5  of  Scctiou  5360  of  the  Code,  was 

interposed  by  the  defendant  and  overruled  by  the  court;  and, 
as  defendant's  peremptory  challenges  were  already  exhausted, 
tie  juror  was  sworn  in  as  a  member  of  the  panel.  The  ruling 
was  in  harmony  with  our  holding  in  State  v.  Carter,  121  Iowa 

Vol.  192  Ia.— 16 
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135,  where  this  provision  of  the  statute  was  fully  considered  and 
construed. 

II.  Gladys  Jackson  was  permitted  to  testify  fully  as  to 
her  relations  with  the  defendant,  and,  in  the  course  of  her  narra- 
tive, stated  that  the  defendant  pinched  her,  and,  as  a  conclusion, 

2  criminai.  ^^^^^  ^®  forced  her  to  submit  to  his  desires  the 
^Zkex^^^^^  first  time.  Objection  was  lodged  against  all  of 
crimes.                this  testimony,  upon  the  grounds  that  it  was 

incompetent,  immaterial,  and  irrelevant,  which  objections  were 
overruled;  and  it  is  now  argued  by  counsel  that  this  evidence 
tended  to  show  the  commission  of  other  crimes  than  that  charged 
in  the  indictment,  and  that  same  was  inadmissible.  The  evi- 
dence was  wholly  insuflScient  to  prove  the  crime  of  rape,  as  sug- 
gested by  counsel.  It  was  clearly  proper  for  the  State  to  prove 
the  relations  between  the  defendant  and  Gladys,  not  for  the 
purpose  of  showing  the  commission  of  other  crimes  (although  it 
might  do  that),  but  as  tending  to  show  motive.  Scott  v.  People, 
141  111.  195  (30  N.  B.  329) ;  People  v.  McDowell,  63  Mich.  229 
(30  N.  W.  68) ;  State  v.  McLeod,  136  Mo.  109  (37  S.  W.  828)  ; 
People  V,  Josselyn,  39  Cal.  393;  State  v.  King,  117  Iowa  484; 
State  V.  Midhollcn,  173  Iowa  242.  We  deem  it  unnecessary  to 
review  the  authorities  cited  by  counsel  for  appellant  upon  this 
point.  The  rule  is  well  settled  in  harmony  with  the  holdings  of 
the  above  cases. 

III.  Gladys  testified  that  she  went  to  Boone  on  March  28th, 
at  the  solicitation  and  request  of  the  defendant,  to  consult  Dr. 
Knight;  that,  on  the  following  day,  in  the  afternoon,  she  saw 
the  doctor  at  his  office,  and,  among  other  things,  stated  that  the 

3  Criminal  defendant  had  sent  her  to  see  him.  This  state- 
and 'e"ro?1**  Dicnt  by  the  witness  was  objected  to,  upon  the 
ha?mieL**  ground  that  it  was  hearsay.  Dr.  Knight,  called 
«"0'-  as  a  witness  for  defendant,  denied  that  Gladys 

told  him  who  sent  her  to  him.  Conceding,  without  deciding,  that 
this  evidence  should  have  been  excluded,  upon  the  ground  that 
it  was  hearsay,  it  is  perfectly  apparent  that  the  defendant  could 
have  been  in  no  wise  prejudiced  thereby.  Gladys  testified,  with- 
out objection,  that  the  defendant  induced  her  to  go  to  Boone 
to  see-  Dr.  Knight  for  the  purpose  of  having  a  miscarriage  pro- 
duced.   The  fact  that  she  told  the  doctor  that  the  defendant  sent 
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her  to  him  added  no  weight  to  the  probable  effect  of  her  testi- 
mony properly  received  upon  the  trial  to  that  effect. 

IV.  Mrs.  Jessie  Jackson,  the  mother  of  Gladys,  was  per- 
mitted, over  proper  objection  of  counsel  for  the  defendant,  to 
testify  that  Dr.  Knight,  whom  she,  in  company  with  Gladys, 

visited  at  his  office  in  Boone,  told  her  that  he 

*  law;  ciirine         had  treated  the  defendant,  some  months  before, 

prcmpt^with-        for   a  loathsome   disease.      This   evidence   was 

clearly  inadmissible,  but  was,  within  a  very  few 
minutes  after  it  was  received,  stricken  from  the  record  by  the 
court,  upon  its  own  motion,  who  ruled  that  it  had  been  im- 
properly admitted.  The  evidence  was  too  remote  to  have  been 
inherently  prejudicial,  and  the  prompt  action  of  the  court  in 
striking  it  from  the  record  must  be  held  to  have  cured  the  error. 

V.  Gladys  further  testified  that  the  boxes  containing  the 
capsules  were  given  to  her  by  the  defendant  after  midnight  on 
April  17th,  near  the  Chautauqua  grounds  in  Jefferson ;  that  she 

and  the  defendant  had  attended  a  dance  at  Jef- 
unMachment:  fcrsou  ou  that  evening;  and  that,  after  they  left 
fix  d^ite  the  dance,  they  went  riding  in  a  Ford  sedan, 

accompanied  by  Glen  Steams  and  Flo  Gagner, 
members  of  the  orchestra  that  had  furnished  the  music  for  the 
dance.  Flo  Gagner,  called  by  the  defendant,  testified  that  she 
did  not  remember  having  gone  riding  in  company  with  the  above- 
named  persons  after  the  dance  that  evening;  and  Stearns  tes- 
tified that  he  did  not  go  riding  with  the  parties  named,  but  that 
he  visited  with  the  defendant  at  the  hotel  in  Jefferson  for  a 
considerable  time  after  the  dance.  These  witnesses  were  recalled 
by  the  State  for  further  cross-examination,  and  asked  if  they 
did  not,  in  April,  1919,  without  stating  the  date,  after  they  had 
attended  a  dance  at  Jefferson,  meet  the  defendant,  in  company 
with  Gladys  and  some  other  parties,  after  midnight  near  the 
Catholic  church.  They  answered  that  they  did  not.  After  the 
defendant  rested,  counsel  for  the  State  called  Ruby  and  Clarence 
PuUum  and  A.  J.  Swaney  in  rebuttal,  and  sought  to  show  by 
them  that  they  saw  the  defendant  and  the  other  parties  named, 
in  a  Ford  sedan  at  the  place  designated, — that  is,  near  the 
Catholic  church  in  Jefferson. 

As  already  appears,  the  interrogatories  propounded  to  these 


244  State  v.  Wright.  [192  Iowa 

witnesses  did  not  fix  the  exact  day  of  the  month  on  which  it 
was  claimed  the  meeting  occurred.  Counsel  for  defendant  ob- 
jected to  the  questions  asked  these  witnesses,  upon  the  ground 
that  they  did  not  seek  to  lay  a  proper  foundation  for  impeach- 
ment, and  objected  to  the  testimony  of  the  witness  called  in 
rebuttal,  upon  the  grounds  that  no  proper  foundation  for  im- 
peachment had  been  laid,  and  that  the  testimony  offered  was 
not  proper  rebuttal. 

It  may  be  conceded  that  the  questions  propounded  to  the 
witnesses  Gagner  and  Stearns  for  the  purpose  of  laying  a  founda- 
tion for  impeachment  were  not  quite  definite  as  to  time,  but 
there  can  be  no  question  that  all  of  the  witnesses  understood  that 
reference  was  being  made  to  the  night  of  the  dance  that  had  been 
referred  to  by  Gladys  in  her  testimony.  The  record  leaves  no 
doubt  upon  this  point.  The  reference  w-as  to  the  night  on  which 
all  of  the  parties  had  attended  a  dance  at  Jefferson,  in  April, 
1919,  and  the  place  was  definitely  pointed  out.  The  answers  of 
the  witnesses  Ruby  and  Clarence  Fullum  and  A.  J.  Swaney  were 
not  very  decisive,  and  it  may  be  doubted  whether  their  testimony 
was  really  prejudicial  to  the  defendant;  but  we  hold,  be  that 
as  it  may,  that  proper  record  was  made  for  the  purpose  of  im- 
peachment. Gibson  V.  Sency,  138  Iowa  383;  St.  Peter  v,  Jorva 
Tel  Co.,  151  Iowa  294. 

VI.  Frequent  objection  was  interposed  by  counsel  for  de- 
fendant to  the  remarks  of  counsel  for  the  State  in  their  openinj^ 
statement,  and  in  argument  to  the  jury.     That  counsel  for  the 

State  at  times  went  beyond  the  limits  of  legiti- 

LAw:  trial:  mate  argument  must  be  conceded.     In  view  of 

deductions  in        the  couclusiou  rcachcd  upon  the  alleged  mis- 

argumen .  couduct  of  couuscl,  no  benefit  could  result  to 

the  profession  by  setting  out  the  exact  language  complained  of. 

Counsel  for  the  State  sought  to  offer  some  apology  to  the  jury 

because  of  their  being  called  to  serve  as  jurors.    Statements  of 

a  somewhat   similar   character   Averc   disapproved   in    State    ?.♦. 

GitidicCf  170  Iowa  731.    The  reversal  in  that  case  was,  however, 

based  upon  other  grounds.     Taken  as  a  w^hole,  the  remarks  of 

counsel  just  referred  to  were  not  particularly  objectionable. 

Special  counsel  for  the  State  repeatedly,  in  the  course  of 
his  argument,  stated  that  the  defendant  threatened  to  * 'blacken 
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the  character  of  Gladys  Jackson '*  if  she  attempted  to  do  any- 
thing with  him.  The  language  of  the  witness  upon  which  the 
statement  was  based  was:  **He  told  me  he  could  get  a  lot  of 
his  pals  and  make  me  out  a  bad  girl,  if  he  wanted  to/'  The 
above  language  was  used  by  the  defendant  in  a  conversation 
relating  to  the  condition  of  Gladys.  The  deduction  drawn  by 
counsel  may  have  been  stronger  than  the  language  of  the  witness 
justified;  but  it  must  be  admitted  that,  if  the  defendant  used 
the  language  quoted,  he  did  not  do  so  from  innocent  or  dis- 
interested motives.  The  record  shows  that  Gladys  was  only 
about  17  years  of  age,  and  the  fair  inference  from  the  record 
is  that  she  never  sustained  immoral  relations  with  anyone  except 
the  defendant.  At  another  time,  counsel  referred  to  the  de- 
fendant as  **one  of  the  greatest  arch  villains  in  central  Iowa.'' 
The  court  promptly  sustained  the  objection  of  defendant's  coun- 
sel to  this  remark,  saying  to  counsel  that  this  language  had  no 
place  in  the  argument,  and  that  it  would  be  stricken.  Counsel 
did  not,  thereafter,  repeat  the  statement,  and  we  are  satisfied 
that  the  prompt  and  decisive  ruling  of  the  court  removed  any 
prejudice  that  the  counsel  might  have  aroused  in  the  minds  of 
the  jurors  by  the  improper  statement. 

Exceptions  were  also  urged  to  numerous  other  remarks  of 
counsel,  some  of  which  would  better  have  been  omitted;  but  a 
careful  consideration  of  the  arguments  as  a  whole,  by  counsel 
upon  both  sides,  leaves  no  doubt  in  the  mind  of  the  court  that 
the  defendant  had  a  fair  trial.  His  interests  were  sedulously 
guarded  at  every  step  of  the  proceedings,  by  vigilant  counsel. 
The  rulings  of  the  court  were  prompt  and  decisive,  and  the  evi- 
dence fully  warranted  the  verdict  of  the  jury,  finding  the  de- 
fendant guilty.  We  refrain  from  reviewing  the  prior  decisions 
of  this  court  touching  the  conduct  of  counsel  in  argument  to  the 
jury.  Suffice  it  to  say  that,  while  reasonable  latitu(Je  must  be 
allowed  to  counsel  in  giving  their  inferences  and  deductions  from 
the  testimony  of  the  adverse  witnesses,  it  should  always  be  con- 
fined to  matters  appearing  in  the  record,  and  kept  free  from 
undue  denunciations  or  inflammatory  utterances.  Upon  the 
whole  record,  we  are  convinced,  and  hold,  that  the  defendant 
had  a  fair  trial,  and  that  the  judgment  of  the  court  below  should 
be,  and  it  is, — Affirmed. 

Evans,  C.  J.,  Arthur  and  Paville,  JJ.,  concur. 


J 
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Andrew  H.  SrEPnENSON,  Appellee,  v.  James  Neppel,  Appellant. 

PIiEADINO:    Issne  Rained  by  Inference  From  Facts  Pleaded.    In  an 

1  action  on  a  land  contract  for  an  installmont  of  interest  maturinj^ 
prior  to  the  maturity  of  the  principal,  evidence  tending  to  show 
that  the  plaintiff  had  abandoned  the  contract,  and  did  not  intend  to 
perform  it,  is  admissible,  even  though  defendant  did  not  specifically 
plead  abandonment,  but  did  plead  facts  from  which  abandonment 
was  fairly  inferable. 

VENDOR  AND  PURCHASER:    Remedies  of  Vendor — ^Action  for  Inter- 

2  est  Installment — Conditions.  In  an  action  by  a  vendor  for  an  in- 
stallment of  interest  maturing  before  conveyance  was  due,  plain- 
tiff, while  he  must  be  ready  and  able  to  perform,  need  not  tender  con- 
veyance, especially  when  the  defendant,  who  was  obligated  to  pay 
such  interest,  had  assigned  his  contract  to  another. 

Appeal  from  Carroll  District  Court, — E.  G.  Albert,  Judge. 

April  7,  1921. 
Rehearing  Denied  October  1,  1921. 

Action  to  recover  an  installment  of  interest  upon  a  con- 
tract for  the  purchase  of  real  estate.  The  facts  are  fully  stated 
in  the  opinion.  Verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals. — Reversed, 

Helmer  &  Minnich,  for  appellant. 
Lee  &  Rohh,  for  appellee. 

Stevens,  J. — On  April  12,  1916,  Anna  S.  Stewart  and  hus- 
band, residents  of  Sioux  Falls,  South  Dakota,  entered  into  a 
contract  in  writing  with  the  defendant,  a  resident  of  Carroll, 
1.  plbadinq:  Iowa,  agreeing  to   convey  to  him   Section  23, 

bTfnferenco         Towuship  110,  Range  65,  Beadle  County,  South 
p7eaded.^  **  Dakota,  for  a  consideration  of  $30,001,  $1.00  of 

which  was  paid  at  the  time  of  the  execution  of  the  contract. 
The  balance,  defendant  agreed  to  pay  as  follows:     $12,000  on 
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April  1,  1919,  when  a  deed  was  to  be  executed  and  possession 
given,  and  $18,000  on  April  1,  1926,  with  interest  on  the  whole 
sum  from  April  1,  1916,  at  6  per  cent,  payable  annually. 

The  defendant  also  agreed  to  pay  the  taxes  coming  due 
subsequent  to  the  year  I9l5.  On  February  10,  1917,  the  said 
Anna  S.  Stewart  and  husband  assigned  the  contract  to  plaintiff, 
and  on  February  17th,  conveyed  the  land  to  him  by  warranty 
deed,  subject  to  the  provisions  of  the  contract.  The  contract 
of  February  10th  and  the  deed  of  February  17th  were  executed 
in  pursuance  of  a  contract  entered  into  between  the  same  parties 
on  January  29th  preceding.  On  October  9,  1916,  James  Neppel, 
defendant  and  appellant,  assigned  the  said  original  contract 
entered  into  between  him  and  the  Stewarts  to  J.  H.  Coon,  of 
Sioux  City.  Prior  to  the  execution  of  this  assignment,  and  on 
October  6,  1916,  appellant  and  J.  H.  Coon  entered  into  a  con- 
tract, by  the  terms  of  which  Neppel  agreed  to  trade  his  equity 
in  Section  23  to  Coon  for  other  lands.  Later,  and  on  or  about 
May  25,  1917,  the  written  assignment  executed  by  appellant 
to  J.  H.  Coon,  which  was  in  blank,  was  transferred  by  him  to 
one  H.  6.  Ledyard,  an  attorney  at  Sioux  Falls,  South  Dakota. 
This  transaction  will  be  hereafter  referred  to  at  greater  length. 

The  petition  herein  was  filed  in  the  ofiSce  of  the  clerk  of  the 
district  court  of  Carroll  County,  October  3,  1917.  There  is  no 
dispute  in  the  record  as  to  any  of  the  above  matters. 

Plaintiff,  in  his  petition,  asked  judgment  for  the  interest 
upon  $30,000  at  6  per  cent,  for  one  year,  from  April  1,  1916,  to 
April  1,  1917,  and  also  for  $156.92  taxes  paid  by  him  upon 
Section  23.  Defendant,  on  November  27,  1917,  answered,  ad- 
mitting the  execution  of  the  contract  of  April  12,  1916,  between 
himself  and  the  Stewarts,  and  alleged  the  assignment  thereof  to 
*J.  H.  Coon,  and  that  he  assumed  all  of  the  obligations  thereof; 
and  that,  some  time  between  the  15th  and  20th  of  May,  1917, 
J.  H.  Coon  and  plaintiff  entered  into  an  oral  contract,  by  the 
terms  of  which  the  former  agreed  to  procure  and  turn  the  con- 
tract over  to  plaintiff  for  cancellation,  for  a  consideration  of 
$25;  and  that,  oft  or  about  the  22d  day  of  May,  in  pursuance 
of  said  agreement,  the  said  J.  H.  Coon  forwarded  to  his  brother, 
N.  N.  Coon,  at  Sioux  Falls,  the  said  contract,  a  receipt  to  be 
signed  by  plaintiff,  the  assignment  in  blank,  which  he  had  re- 
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ceived  from  appellant,  and  also  a  mortgage  for  $200  which  he 
held  upon  some  part  of  the  land,  to  be  turned  over  to  plaintiff 
upon  the  payment  by  him  pf  $25.  All  other  allegations  of  plain- 
tiff's petition  were  denied. 

This  cause  was  continued  from  *ime  to  time,  and  was  not 
reached  for  trial  until  about  the  middle  of  March,  1920.  On 
March  16,  1920,  the  defendant  filed  an  amendment  to  his  original 
answer,  alleging,  in  substance,  that,  by  the  terms  of  the  original 
contract  between  him  and  the  Stewarts,  defendant,  or  his  as- 
signees, was  to  receive  a  deed  and  possession  of  the  land  on 
April  1,  1919 ;  that  plaintiff  has  at  no  time  attempted  or  offered 
to  comply  with  said  contract ;  that  he  has  not  delivered,  or  offered 
to  deliver,  a  deed  conveying  the  same  to  defendant  or  his  as- 
signee, or  offered  to  perform  any  of  the  covenants  or  agreements 
for  which  he  was  obligated  by  said  contract;  but  that,  on  or 
about  April  1,  1919,  plaintiff  leased  the  said  premises  to  a  tenant 
who  went  into  possession  thereof;  and  that  he  has  thereby 
breached  said  contract,  and  placed  it  beyond  his  power  to  carry 
out  the  terms  thereof. 

Thus  it  appears  that,  at  the  time  the  petition  was  filed, 
plaintiff  knew  that  appellant  had  assigned  the  contract  to  Coon, 
and  that  later  it  had  been  assigned  by  him  to  Ledyard.  Refer- 
ring again  to  this  latter  transaction,  the  testimony  on  behalf  of 
the  defendant  tended  to  show  that  the  assignment,  receipt,  and 
mortgage  forwarded  by  J.  II.  Coon  to  his  brother  N.  N.  Coon 
were  intended  to  be  delivered  to  plaintiff  only  upon  the  payment 
by  him  of  $25.  The  letter  of  J.  H;  Coon  accompanying  the 
papers  directed  N.  N.  Coon  to  turn  them  over  to  plaintiff  upon 
his  signing  the  receipt,  which  contained  the  following  sentence : 

*  *  There  is  a  mortgage  on  this  contract  of  $30,000,  and  inter- 
est from  April  12,  1916,  up  to  the  present  date,  which  I  agree 
to  assume  and  pay.'' 

On  the  same  day  that  the  letter  was  written  to  N.  N.  Coon, 
J.  H.  Coon  also  wrote  a  letter  to  plaintiff,  informing  him  that 
he  had  forwarded  all  of  the  papers  to  his  brother,  and  that  he 
had  left  the  assignment  blank,  so  that  plaintiff  could  insert  his 
name,  and  have  the  assignment  recorded,  without  extra  expense. 
Plaintiff  did  not  reply  to  this  letter.  Henry  A.  Mueller,  an 
attorney  at  Sioux  Falls,  testified  that,  after  the  receipt  of  the 
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papers  by  N.  N.  Coon,  he  called  at  his  office  and  informed  him 
that  plaintiff  would  have  nothing  to  do  with  it,  but  that  H.  G. 
Lcdyard  would  pay  $25  and  take  an  assignment  of  the  contract, 
but  would  not  sign  a  receipt  assuming  and  agreeing  to  pay  the 
interest  and  taxes.  A  check  drawn  by  Mueller  &  Company  for 
$25  was  thereupon  delivered  to  N.  N.  Coon  by  Henry  A.  Mueller, 
who  signed  the  name  of  H.  G.  Ledyard  to  the  receipt,  after 
erasing  the  name  of  plaintiff  and  inserting  that  of  Ledyard, 
and  also  erasing  the  words,  **  which  I  agree  to  assume  and  pay/' 

According  to  the  testimony  of  both  N.  N.  and  J.  H.  Coon, 
the  act  of  the  former  in  turning  the  assignment  over  to  Mueller 
for  the  benefit  of  Ledyard  was  unauthorized.  The  court  in- 
structed the  jury  upon  this  issue  that,  if  the  preponderance  of 
the  evidence  showed  that  the  plaintiff  made  an  oral  agreement 
with  J.  H.  Coon,  by  the  terms  of  which  Coon  agreed,  for  a  con- 
sideration of  $25,  to  turn  over  and  deliver  to  the  plaintiff  the 
ori^nal  contract  held  by  him,  and  that,  as  a  part  of  said  agree- 
ment, plaintiff  assumed  and  agreed  to  pay  the  interest  due 
thereon  from  April  1,  1916,  and  the  taxes  after  the  year  1915, 
then  the  plaintiff  could  not  recover.  The  instruction  placed  the 
harden  of  proof  on  this  issue  upon  the  defendant. 

The  questions  presented  in  this  case  are,  to  some  extent, 
questions  of  pleading.  It  will  be  observed  that  the  defendant 
did  not  plead  abandonment,  rescission,  or  forfeiture  of  the  con- 
tract by  plaintiff,  or  a  failure  of  consideration.  The  facts,  how- 
ever, upon  which  a  plea  of  at  least  some  of  these  matters  might 
possibly  have  been  based,  are  set  up  in  the  answer. 

Plaintiff,  in  the  court  below  and  in  this  court,  relied  largely 
upon  the  proposition  that  the  obligation  assumed  by  the  defend- 
ant to  pay  taxes  upon  the  land  and  interest  upon  the  contract 

■ 

was  an  independent  covenant ;  that  performance  of  the  depend- 
ent terms  of  the  contract  was  not  due  at  the  time  of  the  com- 
mencement of  this  action;  and  that  tender  or  offer  of  perform- 
ance, even  though  the  case  was  tried  after  the  date  fixed  for  the 
execution  of  the  deed  and  the  delivery  of  possession,  was  not  a 
prerequisite  to  plaintiff's  recovery.  The  question  of  dependent 
and  independent  covenants  is  largely  a  matter  of  intention. 
Southern  Colonization  Co,  v,  Derfler,  73  Fla.  024  (75  So.  790)  ; 
Fremo  Canal  &  Irr.  Co.  v.  Perrin,  170  Cal.  411  (149  Pae.  805) ; 
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Orr  V.  Greiner,  254  Pa.  308  (98  Atl.  951) ;  Long  v,  Addix,  184 
Ala.  236  (63  So.  982) ;  McCormick  v.  Badham,  191  Ala.  339  (67 
So.  609) ;  Michigan  Uome  Col  Co.  v.  Tabor,  141  Fed.  332  (72 
C.  C.  A.  480).  And  it  is  not,  as  we  view  it,  of  controlling  im- 
portance upon  this  appeal. 

It  will  also  be  observed  that  plaintiff's  action  is  not  for 
the  recovery  of  the  purchase  price,  but  for  the  recovery  of  an 
installment  of  interest  and  taxes.  The  rule  is  settled  in  this  state 
that  an  action  will  lie  for  the  recovery  of  an  installment  of  the 
purchase  price  which  matures  before  the  entire  purchase  price 
becomes  due.    Hershey  v.  Hershey,  18  Iowa  24. 

Counsel  for  appellant  contends  that  plaintiff,  by  leasing  the 
land  and  placing  a  tenant  in  possession  thereof  on  or  after  April 
1,  1919,  thereby  placed  it  beyond  his  power  to  perform  the  con- 
tract, and  that,  therefore,  he  cannot  recover,  even  conceding 
plaintiff's  theory  of  independent  covenants. 

Manifestly,  the  defendant  was  not  in  a  position  to  demand 
that  the  land  he  conveyed  to  him,  for  the  reason  that  he  had  as- 
signed all  of  his  interest  in  the  contract  to  Coon,  who  had,  in 
turn,  assigned  his  interest  therein  to  Ledyard.  Defendant's 
relation  to  the  contract,  after  he  had  assigned  it  to  Coon,  was 
similar  to  that  of  a  surety.  The  consideration  for  the  contract 
was  the  agreement  upon  the  part  of  plaintiff  and  his  assignors 
to  convey  Section  23  to  the  defendant  or  his  assignee,  and  upon 
the  part  of  the  defendant,  to  pay  plaintiff  or  his  assignors  the 
siun  of  $30,000,  according  to  its  terms.  The  installment  of  in- 
terest for  which  plaintiff  seeks  recovery  arose  out  of  the  original 
contract;  and  whether  the  agreement  to  pay  interest  be  treated 
as  an  independent  covenant  or  not,  it  is,  nevertheless,  of  the  con- 
sideration which  the  defendant  agreed  to  pay  for  the  property. 

Assuming,  therefore,  that  plaintiff  was  not  required  to  tender 
a  deed  to  the  defendant,  who  had  assigned  all  his  rights  under 
the  contract,  and  that  a  right  of  action  for  the  interest  accrued 
as  soon  as  it  became  due,  which  was  prior  to  the  date  fixed  for  the 
conveyance,  is  there  reversible  error  in  the  record?  If  it  were 
disclosed  by  the  record  that  plamtiff  had  abandoned  or  canceled 
the  contract,  or  given  notice  of  forfeiture,  as  therein  provided, 
it  could  hardly  be  seriously  claimed  that  he  could  recover  the 
installment  of  interest   and   taxes  for  which   this   action    was 
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brought.  The  abandonment  or  rescission  of  the  contract  by  plain- 
tiff, or  any  act  upon  his  part  disaffirming  or  refusing  to  per- 
form the  same,  or  which  placed  it  beyond  his  power  to  do  so, 
would  release  defendant's  assignee  from  liability;  and  conse- 
quently the  defendant  would  also  be  released.  GUbbons  v. 
Cozens,  29  Ont.  (1898)  366;  Arbuckle  v.  Hawks,  20  Vt.  538; 
Ward  V.  Warren,  44  Ore.  102  (74  Pac.  482) ;  Rose  v,  RundaU, 
m  Wash.  422  (150  Pac.  614) ;  Warren  v.  Ward,  91  Minn.  254 
(97  N.  W.  886) ;  R(mey  v,  Halvorsen  Co.,  29  N.  D.  13  (149  N. 
W.  688) ;  Mays  v.  Sanders,  (Tex.  Civ.  App.)  36  S.  W.  108 ; 
Steiner  &  Sons  v.  Baker,  111  Ala.  374  (19  So.  976) ;  Olassell  v. 
Coleman,  94  Cal.  260  (29  Pac.  508) ;  Lyon  v.  O'KeLl,  14  Iowa 
233 ;  Todd  v.  State  Bank,  182  Iowa  276.  With  this  statement 
of  the  facts  and  general  governing  principles  before  us,  we 
eome  now  to  consider  the  errors  assigned  and  relied  upon  by 
the  defendant  for  reversal. 

I.  Counsel  for  defendant,  upon  cross-examination  of  the 
plaintiff,  inquired  whether  he  had  taken  any  steps  toward  a  can- 
eellation  of  the  contract.  Objection  upon  the  ground  of  im- 
materiality was  sustained  by  the  court.  The  correctness  of  this 
ruling  is  challenged  by  proper  assignment  of  error,  and  points 
relied  upon  for  reversal.  The  defendant,  as  already  stated, 
pleaded  that  plaintiff  leased  the  land  and  placed  a.  tenant  in  pos- 
session thereof  on  or  after  April  1,  1919,  the  date  fixed  for  the 
consummation  of  the  contract.  Some  duty  to  perform  rested  upon 
the  plaintiff.  If,  by  leasing  the  land  and  placing  a  tenant  in 
possession  thereof,  he  placed  it  beyond  his  power  to  perform  the 
contract  upon  his  part,  then  surely  he  could  recover  no  part  of 
the  consideration  therefor,  no  matter  whether  payable  in  install- 
ments or  not,  or  when  a  cause  of  action  arose  thereon.  The 
abandonment  or  cancellation  of  the  ieontract  by  plaintiff  would 
be  a  complete  defense  to  his  claim  against  defendant.  The 
evidence  tended  strongly  to  show  an  abandonment.  The  ques- 
tion to  which  the  objection  was  sustained  did  not,  therefore,  call 
for  inojuaterial  facts.  The  plaintiff  admitted,  upon  cross-ex- 
amination, that  he  had  leased  the  land  to  Walter  Irving  some 
time  in  February,  1919,  and  that  the  lease  was  not  subject  to  the 
contract  in  suit,  thereby,  presumptively  at  least,  disabling  him- 
self from  performing  its  terms.     It  is  true  that  defendant  did 
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not  plead  a  cancellation  or  abandonment  of  the  contract,  but 
he  did  plead  facts  from  which  abandonment,  at  least,  might  well 
have  been  inferred,  as  well  as  that  plaintiff  did  not  intend  to 
carry  out  the  terms  thereof.  If  the  contract  was,  in  fact,  can- 
celed, then  the  defendant,  if  he  was  able  to  make  proof  thereof, 
would  have  been  entitled  to  a  directed  verdict.  It  is  urged  by 
counsel  for  appellee  that  this  testimony  was  immaterial,  under 
the  issues  as  they  were  made  up  at  the  time  the  questions  were 
asked  and  the  objections  sustained.  This  contenti9n  cannot  be 
sustained.  The  objection  of  counsel  and  the  ruling  of  the  court, 
as  disclosed  by  the  record,  were  clearly  based  upon  the  theory 
that,  as  plaintiff's  cause  of  action  accrued  and  suit  was  com- 
menced prior  to  April  1,  1919,  it  was  immaterial  whether  plain- 
tiff  was  ready  or  willing  to  carry  out  the  terms  of  the  contract 
or  not.  Counsel  seeks  to  maintain  this  position  in  argument 
and  by  citation  of  authority.  The  objection  should  have  been 
overruled.  The  exclusion  of  this  evidence  was  obviously  pre- 
judicial. 

II.     The  case  was  tried  in  the  court  below  by  counsel  for 
defendant  largely  upon  the  theory  that  it  was  incumbent  upon 
the  plaintiff  to  tender  performance  of  the  contract  to  the  de- 
fendant, before  he  could  maintain  an  action  for 

2.  Vendor  and 

purohasbr:  nitcrcst  and  taxes  due;  and  that,  after  the  al- 
vendor:  action  Icgcd  default  upou  the  part  of  the  defendant  to 
insuiiment:  carry  out  the  terms  of  the  contract,  plaintiff 

conditions.  ,,  i        j?  -^  js  n 

could  sue  only  for  specinc  performance  or  for 
damages;  and  that  no  recovery  could  be  had  for  an  installment 
of  interest  or  taxes,  which  were  a  part  of  the  consideration  for 
the  contract. 

Manifestly,  defendant  was  not  in  a  position  to  accept  a  deed 
and  pay  the  purchase  price,  or  to  carry  out  the  terms  of  the  con- 
tract if  one  had  been  tendered  to  him.  Plaintiff's  cause  of 
action  must  be  distinguished  from  an  action  for  the  whole  pur- 
chase price.  It  was,  however,  incumbent  upon  the  plaintiff  to  be 
ready,  able,  and  willing  to  perform  the  contract  and  to  make  con- 
veyance to  the  party  entitled  thereto,  if  he  should  also  be  ready, 
able,  and  willing  to  perform  the  terms  thereof.  He  could  not 
abandon,  cancel,  rescind,  or  forfeit  the  contract,  and  thereafter 
demand  payment  of  any  part  of  the  purchase  price  from   the 
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defendant  or  his  assignee.  Under  such  circumstances,  there 
would  be  a  total  failure  of  consideration. 

Numerous  instructions  were  requested  by  counsel  for  appel- 
lant, embodying  appellant's  theory  of  the  law.  They  did  not, 
however,  correctly  state  the  law,  and  were,  therefore,  properly 
refused.  Other  alleged  errors  are  assigned  by  appellant,  but 
they  present  no  ground  for  reversal.  Defendant  sought  to  have 
an  accounting  for  the  rents  and  profits  during  the  period  after 
the  contract  was  executed.  He  was  manifestly  not  entitled  to 
recover  therefor.  The  contract  gave  him  no  right  to  possession 
until  April  1,  1919,  and  he  could  not  claim  possession  until  the 
contract  was  complied  with.  In  any  event,  defendant  had  long 
since  parted  with  his  interest  in  the  contract. 

Counsel  for  appellee  further  contend  that  the  independent 
covenants  did  not  merge  in  the  dependent  covenants  and  be- 
come a  part  thereof  after  time  for  performance  had  arrived,  in 
such  a  way  that  separate  action  could  not  be  maintained.  We 
need  not  discuss  this  proposition.  If  plaintiff  abandoned,  can- 
celed, rescinded,  or  forfeited  the  contract,  and  did  not,  at  the 
time  of  the  trial,  intend  to  carry  out  its  terms,  he  could  not  re- 
cover any  part  of  the  purchase  price  or  any  installment  of  in- 
terest due  thereon.  For  the  reason  pointed  out,  the  judgment 
of  the  court  below  must  be,  and  is, — Reversed, 

Evans,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 


B.  Tapper,  Appellee,  v.  Wasiiinqton  Bepining  Company  et  al., 

Ap[)ellants. 

nULUD:     Burden  of  Proof — Presumption.     Principle  reaflinned  that  he 

1  who  alleges  fraud  must  prove  the  fraud  alleged.  Evidence  relative 
to  the  purchase  of  corporate  stock  reviewed,  and  held  wholly  in- 
sufficient to  establish  fraud. 

SALES:    Kesdsaion — ^Belated  Rescission.     A  rescission  of  a  contract  of 

2  purchase  of  corporate  stock,  on  the  grounds  of  fraudulent  repre- 
sentations as  to  the  financial  condition  of  the  corporation,  will  not 
be  permitted  when  the  purchaser  delayed  his  attempted  rescission 
for  more  than  a  year  after  acquiring  full  knowledge  of  such  condi- 
tion. 
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FBAUD:     Pleadings  Oontcol.     He  who  alleges  distinct  acts  of  fraud 
3     may  not  recover  on  other  and  different  acts  of  fraud,  even  though 
such  other  acts  would  bo  evidentiary  side  lights,  were  he  success- 
ful in  proving  the  acts  alleged. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

March  10,  1921. 
Rmiearing  Denied  October  1,  1921. 

Each  of  the  two  above-entitled  cases  was  brought  in  equity, 
to  rescind  the  sale  to  plaintiff  of  10  shares  of  the  capital  stock 
of  the  Washington  Refining  Company,  and  to  recover  from  de- 
fendants the  price  paid  therefor,  as  well  as  for  the  recovery  of 
an  amount  alleged  to  have  been  paid  by  the  plaintiff,  B.  Tapper, 
as  indorser  upon  the  promissory  notes  of  said  corporation.  The 
two  cases  were  tried  together  on  the  same  record.  There  was  a 
decree  for  plaintiff  in  each  case,  substantially  as  prayed,  and  an 
appeal  therefrom  by  the  defendants.  The  appeals  are  submitted 
together  upon  the  same  record. — Reversed. 

Redmond  &  Stewart^  for  appellants. 

Deacon,  Good,  Sargent  &  Spangler,  B.  L.  Wick,  and  L.  Af . 
Kraiz,  for  appellees. 

Weaver,  J. — Though  the  appeals  in  the  two  cases  are  sub- 
mitted for  decision  upon  the  same  record,  we  shall,  in  this  opin- 
ion, where  not  otherwise  noted,  use  the  word  ** plaintiff''  with 
1   Fraud-  Special  reference  to  B.  Tapper,  first  named,  who 

^TOof"  °rV  ^^^  ^  leading  part  in  the  transaction  out  of 

sumption.  which  the  litigation  has  arisen.    The  word  **  de- 

fendants,'' where  used,  has  special  reference  to  the  individual 
defendants,  Doerfler,  Achter,  James,  and  Brewer.  The  substance 
of  plaintiff's  claim  is  that,  by  the  false  representations  of  the 
defendants,  he  was  induced  to  subscribe  for  certain  shares  of 
capital  stock  in  a  corporation  known  as  the  Washington  Refin- 
ing Company,  and  to  pay  therefor  their  full  par  value,  w^hen 
such  shares  were,  in  truth,  of  no  value  whatever,  and  the  money 
so  invested  has   been  wholly   lost.     The  defendants  deny    all 
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charges  of  wrong  and  fraud  on  tiheir  part.  More  specific  state- 
ment of  the  issues  of  fact  will  appear  in  the  course  of  this  opin- 
ion, so  far  as  they  are  necessary  to  a  determination  of  the  merits 
of  the  case. 

The  printed  record  is  very  voluminous,  and  not  always  as 
clear  as  might  be  desired;  but  the  general  nature  and  effect  of 
the  various  charges  and  countercharges  are  not  difficult  of  com- 
prehension. When  reduced  to  lowest  terms,  the  ultimate  issue 
between  the  parties  is  purely  one  of  veracity  j  for,  with  that  ques- 
tion settled,  there  is  no  material  difference  between  counsel  as 
to  the  applicable  principles  of  law  and  equity.  Though  the  dis- 
pute of  facts  is,  in  some  respects,  very  radical  and  irreconcilable, 
there  are  yet  many  circumstances  of  evidentiary  value  on  which 
there  is  practical  agreement.  A  brief  recital  of  some  of  these  is 
quite  essential  to  a  fair  understanding  of  the  case. 

Prior  to  the  year  1916,  Martin  Olson  and  C.  E.  Speer  con- 
ducted an  oil  business  in  Cedar  Rapids  under  the  firm  name 
and  style  of  *  *  The  Washington  Refining  Company. ' '  Olson  was  a 
man  of  means,  and  supplied  the  principal  capital  or  credit  for 
the  business,  while  Speer  was  a  person  of  experience  in  that 
business,  and  had  the  practical  irianagement  of  the  firm's  affairs. 
How  long  this  enterprise  had  been  in  existence  does  not  appear ; 
but  it  seems  to  be  conceded  that  it  had  not  prospered,  and  OLson 
desired  to  wind  it  up  or  close  it  out  in  some  manner.  Speer  had 
insufficient  capital  to  carry  it  on  alone,  and  conceived  the  plan 
of  organizing  a  corporation  to  take  over  the  name  and  the  busi- 
ness, and  by  thus  giving  it  new  life  and  new  credit,  avoid  sacri- 
fice. In  the  course  of  this  endeavor,  Speer  got  into  negotiation 
with  the  defendants,  each  of  whoiri  had  an  independent  business 
of  his  own,  and  each,  w^e  may  assume,  of  reputable  business 
standing.  Of  these  men,  Doerfler  and  Achter  appear  to  have 
been  the  first  to  entertain  the  idea  so  presented  by  Speer;  but 
ultimately,  all  the  defendants  were  associated  in  the  project. 
Just  when  the  negotiations  between  OLson,  Speer,  and  the  de- 
fendants culminated  in  agreement,  is  not  definitely  shown;  but 
it  is  evident  that  at  least  a  tentative  understanding  was  arrived 
at,  about  the  first  of  the  year  1916;  for  the  corporation  was 
OT^nized  in  January  of  that  year,  with  an  authorized  capital 
of  $30,000. 
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The  substance  of  the  agreement  was  that  the  Olson  and 
Speer  interests,  with  all  the  property  and  property  rights,  in- 
cluding the  business  and  good  will,  were  to  be  taken  over  by 
the  corporation  at  a  valuation  of  $13,000,  of  which  amount  Olson 
was  to  receive  $7,000  in  shares  of  preferred  stock  in  the  corpora- 
tion, which  preferred  stock  was  to  be  retired  at  the  rate  of  $1,000 
per  year,  and  Speer  was  to  receive  $6,000  in  shares  of  the  common 
stock.  The  plan,  at  the  outset,  contemplated  the  retention  of 
Speer  in  the  business  as  manager.  It  was  also  agreed  between 
Speer  and  defendants  that,  in  consideration  of  their  influence 
and  financial  aid  in  organizing  and  starting  the  corporation, 
he  would  turn  over  to  each  of  them  10  shares,  out  of  the  common 
stock  allotted  to  him  for  his  interest  in  the  former  partnership 
with  Olson. 

Before  this  was  fully  consummated,  it  was  discovered  that 
some  of  the  alleged  assets  of  the  old  partnership  listed  to  the 
corporation  by  Speer  were  overestimated  or  nonexistent;  and, 
upon  being  called  to  make  correction,  Speer  turned  back  into 
the  corporate  treasury  the  remaining  shares  left  in  his  hands,  and 
dropped  out  of  the  deal.  As  a  matter  of  fact,  Olson  &  Speer,  in- 
stead of  transferring  the  old  stock  and  business  direct  to  the 
corporation,  made  the  transfer  to  Achter,  who,  in  turn,  trans- 
ferred it  to  the  corporation,  the  named  consideration  in  each 
case  being  $13,000.  Upon  the  making  of  the  transfer  by  Achter, 
the  corporation  issued  to  him  its  check  for  $12,000,  which  he 
deposited  to  his  own  account.  At  about  the  same  time,  the  de- 
fendants severally  subscribed  for  10  shares  of  the  common 
stock,  and  each  made  his  check  for  a  like  amount,  and  another 
check  for  $7,000  was  made,  marked  *  *  Olson  preferred  stock : ' ' 
all  of  which  were  paid  out  of  the  deposit  which  Achter  had  made, 
of  the  check  for  $12,000  issued  to  him  by  the  corporation,  thus 
*' squaring  the  circle,"  and  leaving  the  brand'  new  treasUry 
empty.  At  or  near  this  time,  it  seems  to  have  occurred  to  some 
of  these  gentlemen  that,  if  they  were  to  gather  wealth  from  the 
sale  of  oil,  it  might  be  wise  to  have  oil  to  sell ;  and,  the  corpora- 
tion having  neither  the  ready  cash  nor  credit  for  its  purchase, 
they  united  in  indorsing  the  corporate  promissory'  note  for 
$1,000,  and  thus  raised  the  money  with  which  to  pay  for  a  car- 
load.   Up  to  this  time,  plaintiff  had  not  appeared  on  the  scene. 
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or  at  least  had  not  yet  become  a  stockholder ;  and  whatever  may 
be  thonght  of  the  transactions  we  have  already  detailed,  there 
is  nothing  in  them  whrch  constitutes  a  fraud  upon  him  for 
which  he  can  recover  in  this  action,  which  is  based  solely  upon 
alleged  false  and  fraudulent  representations  made  to  him. 

The  resuscitation  of  a  moribund,  privately  owned  business 
enterprise,  by  incorporating  it  and  by  transfusion  of  new  blood 
into  its  veins,  is  a  device  which  is  neither  unknown  nor  unlawful, 
and  it  sometimes  proves  successful.  In  attempting  to  apply  that 
heroic  remedy  in  this  instance,  defendants  were,  therefore,  well 
within  the  scope  of  legitimate  business,  but  were  not,  of  course, 
licensed  to  disregard  the  ordinary  obligations  of  fair  dealing  and 
good  faith ;  and  if,  in  carrying  out  the  project,  they  violated  the 
law  or  trespassed  upon  the  rights  of  others,  they  became  liable 
to  answer  therefor  in  a  proper  action,  at  the  suit  of  any  person 
suffering  injury  therefrom.  If,  then,  the  defendants  availed 
themselves  of  the  opportunity  afforded  by  this  incorporation  of 
the  Washington  Refining  Company,  to  obtain  for  themselves 
shares  of  its  capital  stock  without  payment  therefor,  they  ex- 
posed themselves  to  liability  to  corporate  creditors  to  the  extent 
of  their  subscriptions,  and  perhaps  to  other  liabilities ;  but  proof  [ 
of  such  fact  and  no  more  would  not  make  a  case  for  recovery 
in  this  action,  which  is  predicated  alone  on  the  charge  of  specific 
false  and  fraudulent  representations  made  by  the  defendants  to 
plaintiff;  and  it  is  not  enough  to  show,  if  such  be  the  fact, 
that  defendants  paid  nothing  for  their  own  stock,  or  that  the 
OLson  &  Speer  assets  were  taken  over  at  an  excessive  valuation. 

The  ultimate  question  in  this  case  is  whether  the  defendants 
did  .make  false  and  fraudulent  representations  to  the  plaintiff, 
and  thereby  induce  him  to  take  stock  in  the  corporation.  It  is 
here  that  we  enter  the  region  of  irreconcilable  conflict  of  evi- 
dence. Reduced  to  fewer  words,  plaintiff's  petition  states  the 
two  particular  charges  relied  upon :  (1)  That  defendants  falsely 
represented  to  him  that  the  Olson  &  Speer  assets  were  of  the 
value  of  more  than  $7,000,  when,  in  truth  and  in  fact,  they  were 
worth  much  less  than  that  sum;  and  (2)  that  defendants  further 
falsely  represented  that  they  had  each  subscribed  and  paid 
$1,000  for  10  shares  of  stock,  and  that  the  money  so  paid  was 
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then  in  the  corporate  treasury,  for  use  as  working  capital  in  the 
corporate  business. 

I.  We  give  first  attention  to  the 'charge  that  defendants 
misrepresented  to  plaintiff  the  value  of  the  Olson  &  Speer  assets, 
taken  over  by  the  corporation.  As  a  witness,  plaintiff  testifies 
that,  in  subscribing  and  paying  for  his  stock,  he  relied  on  the 
statements  made  to  him  *'by  Mr.  Doerfler  with  reference  to  the 
company,  its  organization,  capital,  and  assets  which  the  com- 
pany had ; ' '  but  we  search  the  record  of  his  testimony  in  vain 
to  find  where  he  testifies  to  any  specific  representation  to  him  by 
Doerfler  or  anyone  else  on  that  subject  before  he  paid  for  his 
shares.  The  record  is  quite  voluminous,  with  numerous  abstracts 
and  amendments,  and  we  may  have  overlooked  some  part  of  it ; 
but  we  think  not.  We  do  find  that  Doerfler,  in  his  own  testimony, 
says  that,  in  conversation  with  plaintiff,  he  told  him  that  they 
had  taken  over  the  Olson  &  Speer  assets  at  $13,000;  and  that, 
after  such  talk,  plaintiff,  with  the  witness,  Acht^r,  and  James, 
went  out  and  looked  the  plant  over.  So  far  as  appears,  this  is 
the  only  talk  in  which  the  matter  of  the  Olson  &  Speer  assets 
was  ever  mentioned  between  the  parties,  before  the  stock  was 
subscribed  for.  Again,  it  does  not  satisfactorily  appear  that 
$13,000  (or  $12,000,  as  seems  to  have  been  the  l)asis  of  valuation 
upon  which  the  transfer  was  finally  effected)  was  such  an  exag- 
gerated valuation  as  to  necessitate  the  conclusion  of  fraud. 
Doubtless,  if  sold  as  the  remnants  of  a  closed  business,  and  for 
cash,  these  things  would  have  been  worth  very  materially  less; 
but,  in  view  of  the  fact  that  the  partnership  of  Olson  &  Speer 
was  still  a  going  concern,  and  still  had  some  goods  on  hand,  with 
automobiles,  tanks,  drums,  trucks,  and  other  miscellaneous  mat- 
ters,— all  of  which,  together  with  book  accounts,  business,  and 
good  will,  were  included  in  the  transfer, — and  in  view  of  the  fact 
that  the  entire  sum  was  paid  in  stock  of  the  corporation,  which 
still  had  to  prove  its  ability  to  live,  we  think  it  cannot  be  said 
that  the  consideration  was  grossly  exaggerated.  In  the  absence 
of  any  showing  of  false  representation  in  this  respect,  it  must 
be  said  that  a  finding  that  plaintiff  was  in  any  manner  deceived 
or  misled  by  false  representations  on  the  part  of  the  defendants 
as  to  the  value  of  the  assets  turned  over  to  the  corporation  or  to 
defendants  by  Olson  &  Speer,  cannot  be  sustained. 
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II.  We  now  come  to  the  charge  made  in  the  petition  that  de- 
fendants falsely  represented  to  plaintiff  that  they  had  each 
paid  $1,000  for  their  shares  of  stock,  and  that  the  money  therefor 
was  then  in  the  treasury,  for  use  as  a  working  capital.  That 
is  the  only  serious  question  which  is  open  to  our  consideration, 
under  the  issues  joined,  and  for  two  sufficient  reasons  we  are 
satisfied  that  plaintiff  can  have  no  recovery  thereon.  The  repre- 
sentations so  alleged,  if  made,  were  grossly  false,  and  must  have 
been  employed  with  deliberate  intent  to  deceive  and  defraud  the 
plaintiff.  The  charge  is  specifically  denied,  and  upon,  this  issue 
the  burden  of  proof  is  upon  the  plaintiff.  Fraud  will  not  be  pre- 
sumed. It  must  be  proved.  In  the  petition,  the  accusation  of 
misrepresentation  and  fraud  is  made  with  equal  emphasis  against 
each  and  all  of  the  four  defendants,  Doerfler,  Achter,  James, 
and  Brewer ;  but  when,  as  a  witness,  plaintiff  was  asked  on  what 
he  relied,  in  taking  and  paying  for  his  stock,  he  replied,  **I  relied 
on  the  statements  made  to  me  by  Mr,  Doerfler  with  reference  to 
the  company,  its  organization,  capital,  and  assets,'' — no  mention 
whatever  being  made  as  to  anything  allied  to  have  been  said 
to  him  by  any  other  defendant.  It  is  also  worth  noting  at  this 
point  that,  a  year  and  a  half  after  the  alleged  fraud,  when  pre- 
paring to  bring  this  action,  plaintiff,  by  his  counsel,  addressed  a 
joint  letter  to  Doerfler,  James,  and  Achter,  notifying  them  of  his 
discovery  that  they  had  perpetrated  a  fraud  upon  him  and  upon 
his  son,  and  specifying  the  wrong  of  which  he  complains,  as 
follows : 

**  You  procured  contracts  for  the  purchase  of  the  assets  from 
Mr.  Speer  and  Mr.  Olson,  said  contracts  being  in  the  name  of 
Mr.  Achter.  The  business,  at  the  time  of  making  these  contracts 
in  the  name  of  Mr.  Achter,  was  several  thousand  dollars  worse 
off  than  nothing ;  and  yet  you  pretended  to  buy  these  assets  from 
Mr.  Achter  for  $12,000  in  cash,  and  issued  a  check  of  the  com- 
pany to  Mr.  Achter  for  that  amount.  You  borrowed  money  to 
protect  the  check  when  it  was  presented  at  the  bank,  and  then 
the  transaction  was  handled  in  such  a  way  that  the  $12,000  that 
was  paid  to  Mr.  Achter  was  distributed  in  such  manner  that  the 
corporation  received  no  benefit  from  the  money  paid  in  on  your 
subscriptions.  The  only  money  that  ever  went  into  the  business 
of  the  company  from  stock  issued,  was  the  money  that  was  re- 
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ceived  from  the  sale  of  the  stock  to  E.  B.  Tapper  and  myself. 
To  aid  in  the  manipulation,  a  false  statement  of  assets  was 
placed  upon  the  books  of  the  company.  My  son,  E.  B.  Tapper, 
has  authorized  me  to  act  for  him.'* 

In  this  formal  statement  and  demand,  no  mention  is  made  of 
Brewer.  On  the  same  date,  however,  a  copy  of  the  letter  to  the 
other  three  defendants  was  inclosed  in  a  separate  envelope,  ad- 
dressed to  Brewer,  and  all  the  letters  were  delivered  by  registered 
mail.  The  envelope  addressed  to  Brewer  contained  no  charge 
against  him  and  no  demand  upon  him.  Its  purpose  is  not  re- 
vealed to  the  court;  but  we  may,  perhaps,  infer  that  it  was 
intended  to  furnish  Mr.  Brewer  with  a  news  item  for  the  columns 
of  the  paper  of  which  he  is  said  to  be  publisher.  Its  chief  value 
as  evidence  at  this  point  is  in  the  fact  that,  in  this  formal  state- 
ment of  his  complaint  against  the  defendants,  he  does  not  so 
much  as  mention  the  alleged  false  representation  that  the  money 
for  defendants'  shares  had  been  paid,  and  was  in  the  treasury. 
Nor  does  he  there  mention  the  name  of  Brewer  in  that  connec- 
tion. 

The  plaintiff,  in  his  own  testimony,  does  swear  positively 
and  clearly  that  Doerfler  did  make  the  alleged  statement  that 
the  stock  held  by  the  defendants  had  been  paid  for,  and  that 
the  money  was  in  the  treasury  for  corporate  use ;  and  that  he 
believed  and  relied  upon  that  representation,  in  making  his  own 
subscription.  No  corroboration  of  this  testimony  is  offered  by 
any  witness  who  claims  to  have  been  present  at  such  converisa- 
tion.  Nor  does  he  claim  to  have  been  so  told  by  any  other  de- 
fendant, except  a  statement  attributed  to  Brewer,  at  another 
time  and  place,  to  the  effect  that  he  had  confidence  in  the  men  and 
in  the  enterprise,  and  had  put  his  own  money  into  it ;  but  he  does 
not  quote  Brewer  as  saying  that  the  money  was  in  the  treasury. 
We  find  no  evidence  of  any  statement  or  representation  to  plain- 
tiff by  Achter  or  James,  of  the  kind  charged  in  the  petition. 
There  is  testimony  by  E.  B.  Tapper  that  he  was  told  by  Doerfler 
that  the  stock  issued  had  been  paid  for,  and  that  the  money  was 
in  the  treasury  as  a  working  capital ;  but  the  time  when  he  says 
this  statement  was  made  was  two  weeks  or  more  after  the  plain- 
tiff, B.  Tapper,  had  subscribed  and  paid  for  his  stock,  and,  of 


Oct.,  1921  ]      Tapper  v.  Washington  Refining  Co.  261 

necessity,  such  representation,  if  made,  could  not  have  influenced 
his  action  in  making  the  subscription. 

Doerfler  denies  positively  that  he  ever  made  such  represen- 
tation to  either  plaintiff  or  his  son,  but  avers  that  plaintiff, 
having  learned  from  some  source  that  defendants  were  inter- 
ested in  an  enterprise  of  that  nature,  came  to  him,  without  in- 
vitation or  solicitation,  saying  that  he  would  like  **to  get  in  on 
it,"  and  did,  without  solicitation  or  urging,  subscribe  and  pay 
for  10  shares;  that  plaintiff  was  informed,  not  only  that  the 
eorporation  had  no  money,  but  that  it  had  borrowed  $1,000,  with 
which  to  make  purchase  of  its  first  carload  of  oil;  and  that, 
before  taking  the  shares,  plaintiff  had  made  personal  examina- 
tion of  the  plant  of  the  corporation,  and  was  advised  of  its 
real  financial  condition. 

In  the  action  brought  by  B.  B.  Tapper,  the  charge  of 
fraud  and  false  representation  by  which  he  was  induced  to  sub- 
scribe for  his  stock  is  made  in  the  identical  language,  and  against 
the  same  parties.  As  a  witness,  he  too  was  asked  to  state  on 
what  he  relied  in  taking  his  stock,  and  answered : 

"When  I  gave  my  check  and  purchased  the  10  shares  of 
stock,  I  relied  on  the  statements  made  by  Mr.  Doerfler  to  me, 
with  reference  to  the  stock  of  the  company,  and  the  statement  by 
Mr.  Doerfler  that  Mr.  Doerfler,  Mr.  Brewer,  Mr.  Achter,  and 
Mr.  James  had  put  in  $1,000  each  for  this  capital  stock  of  the 
company,  and  that  the  money  was  in  the  treasury  of  the  com- 
pany for  working  capital." 

He  makes  no  claim,  in  testimony,  that  he  ever  had  such  talk 
with  any  other  defendant,  or  received  any  information  or  assur- 
ance of  that  kind  from  any  other  defendant  than  Doerfler. 
Doerfler  denies  the  charge  in  every  respect;  denies  soliciting  or 
asking  any  subscription  from  the  witness ;  and  says  that  the  sug- 
gestion that  the  witness  would  subscribe  came  first  from  the  wit- 
ness's father,  the  principal  plaintiff  himself,  who  said  or  prom- 
ised that  B.  B.  Tapper  would  take  the  shares.  The  issue  of 
alleged  faLse  representations,  when  brought  to  the  test  of  proof, 
is  narrowed  down  to  the  inquiry  whether  the  defendant  Doerfler 
did  tell  or  assure  the  plaintiff  that  the  shares  of  stock  held  by 
the  defendants  in  the  corporation  had  been  paid  for  by  them, 
and  that  such  fund  was  in  the  corporate  treasury  as  a  working 
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capital.  To  find  for  the  plaintiff  upon  this  dispute  would  neces- 
sitate a  finding  that  his  version  of  the  story  of  the  interview  or 
talks  with  Doerfler  is  true,  and  that  Doerfler's  is  false.  The 
burden  is  upon  plaintiff  to  establish  his  charge  by  a  preponder- 
ance of  the  evidence,  and  we  think  it  must  be  said  that  it  is 
not  so  proven.  To  find  for  him  on  this  question  is  equivalent 
to  saying  that  we  find  that  this  defendant  is  not  only  guilty  of 
the  wrong  so  imputed  to  him,  but  has  perjured  himself  on  the 
witness  stand ;  while  to  find  that  plaintiff  is  not  entitled  to  re- 
cover, implies  no  such  imputation  against  him,  for  such  result  is 
entirely  consistent  with  the  thought  that  the  parties  are  of  equal 
credibility,  and  that,  their  testimony  being  entirely  irreconcil- 
able, there  is  no  preponderance  of  evidence,  and  plaintiff  must 
fail. 

III.  There  is  another  aspect  of  the  case  which,  we  must 
-hold,  precludes  a  recovery.  To  repeat  once  more,  this  is  an  action 
to  rescind  a  subscription  for  shares  of  stock,  because  of  alleged 
2  Sales-  re-  ^^^^®  representations  by  defendants  by  which 

scission:  be-         plaintiff  was  induccd  to  take  the  shares;  and,  if 
scission.  a  rescission  is  to  be  had,  it  must  be  upon  the 

established  legal  rules  and  principles  which  govern  the  trial  and 
decision  of  other  cases  of  that  nature.  Among  the  essential 
propositions  which  plaintiff  must  establish,  to  maintain  such  ac- 
tion, is  not  only  the  fact  of  the  alleged  representations  and  their 
f Alsity,  but  that  he  believed  and  relied  thereon,  to  his  injury, 
and  that,  upon  discovery  of  the  fraud  which  had  been  practiced 
upon  him,  he  acted  with  reasonable  promptness  m  repudiating 
the  contract  and  rescinding  or  offering  to  rescind  it.  He  could, 
of  course,  waive  his  right  to  rescind,  and  maintain  an  action 
for  damages;  but  he  cannot  have  both  remedies.  Estes  v.  Rey- 
nolds, 75  Mo.  563;  Bell  v.  Keepers,  39  Kan.  105;  Mattauch  v. 
Riddell  Auto  Co.,  138  Iowa  22 ;  German  Sav.  Bank  v.  Des  Moines 
Nat,  Bank,  122  Iowa  737 ;  Joseph  v,  Davenport,  116  Iowa  268. 

Plaintiff  subscribed  and  paid  for  his  stock  in  March,  1916. 
HLs  first  demand  upon  defendants,  charging  them  with  fraud, 
was  not  made  until  July  13,  1917,  a  year  and  four  months  later. 
Recognizing  the  unfavorable  inference  which  might  arise  from 
this  delay  without  explanation,  it  is  alleged  in  the  petition  that 
plaintiff  did  not  discover  the  falsity  of  the  representations  until 
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very  shortly  before  bringing  this  suit.  If  the  truth  of  that  allega- 
tion is  not  established  by  the  proof,  then  it  must  be  said,  as  a 
matter  of  law,  that  the  election  to  rescind  was  not  made  within 
a  reasonable  time.  German  8av,  Bank  v.  De$  Moines  Nat,  Bank, 
supra.  To  meet  this  need,  plaintiff  swears,  **I  first  realized  they 
had  no  money  in  the  spring  of  1917,"  at  which  time  he  says  his 
son  Edgar  looked  over  the  books,  and  told  him  that  there  was 
something  wrong  about  the  early  entries  there.  This,  he  says, 
was  in  April  or  May.  He  denies  that  he  took  any  active  hand  in 
the  business  of  the  corporation  during  the  nearly  year  and  a  half 
of  its  business  life,  or  ever  knew  that  he  was  made  a  director  and 
vice  president  of  the  concern,  until  he  learned  of  it  in  some  way 
in  the  spring  of  1917 ;  and  says  that,  in  April  of  that  year,  he 
sent  his  written  resignation  to  Achter,  the  secretary. 

He  further  swears  that  at  no  time  in  1916  or  1917  did  he 
act  as  director  of  the  company  or  perform  any  duty  as  its  mana- 
grer  or  have  any  knowledge  of  its  financial  condition,  until  his 
attention  was  called  to  it  by  his  son,  who  had  begun  to  investigate 
the  books.  On  this  feature  of  the  ease,  the  weight  of  the  evidence 
is  clearly  against  the  plaintiff.  While  the  secretary  of  the  cor- 
poration seems  to  have  kept  no  formal  book  or  record  of  entries 
of  its  transactions,  he  produces  memoranda  or  notes  of  the  busi- 
ness done.  He  also  testifies,  as  a  witness,  as  do  all  the  defendants, 
concerning  plaintiff's  connection  with  it;  and  it  appears  with 
reasonable  certainty  that,  at  the  first  meeting  after  plaintiff  bje- 
came  a  stockholder,  he  was  elected  to  the  board  of  directors,  and 
made  vice  president  of  the  corporation,  and  that  he  was  present 
at  the  time,  and  thereafter  regularly  met  and  acted  with  the 
board,  as  a  director.  Mr.  Brewer,  at  whose  ofiice  this  first  meet- 
ing was  held,  testified  to  such  fact,  and  says : 

**I  know  of  no  time  when  he  refused  to  act  in  that  capacity. 
He  attended  meetings,  whether  they  were  formal  or  informal, 
from  that  time  on.  He  took  part  in  the  meetings,  and  voted  as  a 
director.    He  took  quite  an  active  part  always. ' ' 

Mr.  Achter^  who  was  present  at  the  meeting  in  Brewer's 
oflfce,  says  that  plaintiff  was  there,  elected  a  director.  Mr.  James, 
who  says  he  was  present  at  the  election,  corroborates  the  testi- 
mony of  Brewer  and  Achter  that  plaintiff  was  not  only  made  a 
director  but  attended  their  subsequent  meetings,  formal  and  in- 


264  Tapper  v.  Washington  Refining  Co.      [  192  Iowa 

formal,  and  acted  and  voted  as  a  director.  Doerfler  tells  the  same 
story,  and  says: 

'*In  the  year  1916,  he  [plaintiff]  attended  every  meeting  we 
had,  as  director.  I  imagine  we  had  meetings  about  once  a 
month.'' 

The  defendants  unite,  also,  in  saying  that  plaintiff  had 
knowledge  from  the  first  that  there  was  no  money  in  the  treasury, 
and  that  they  had  borrowed  $1,000  to  make  their  first  purchase 
of  oil.  Plaintiff  denies  this,  but  admits  that,  when  the  note 
given  for  that  loan  fell  due,  he  joined  with  the  defendants  in 
signing  a  renewal  of  it,  and  further  admits  that,  to  meet  the 
needs  of  the  corporation  as  they  arose,  from  time  to  time,  he 
united  with  defendants  in  indorsing  other  notes  for  its  use, 
some  four  in  number,  aggregating  $2,750.  According  to  Achter 's 
memoranda,  plaintiff  attended  a  directors'  meeting  as  late  as 
September  29,  1916,  at  which  he  moved  that  $10,000  of  the  com- 
mon stock  be  sold,  and  also  moved  that  the  proper  officers  be 
authorized  to  negotiate  a  loan  of  $1,000,  both  of  which  motions 
were  carried.  Again,  on  October  30,  1916,  at  another  meeting, 
he  offered  and  had  adopted  a  carefully  prepared  set  of  resolu- 
tions regulating  the  manner  of  keeping  the  treasurer's  accounts, 
as  well  as  the  books  of  the  manager.  In  the  course  of  the  same 
meeting,  he  is  represented  as  taking  active  part  in  disposing  of 
the  business  before  the  board,  and,  with  his  son  Raymond,  was 
n§med  *  *  to  look  after  the  purchase  of  all  merchandise. ' ' 

Under  an  April,  1917,  date,  after  having  acted  in  that  capac- 
ity for  over  a  year,  plaintiff  sent  to  the  secretary,  Achter,  a 
written  notice,  saying,  **0n  account  of  other  business,  I  hereby 
tender  my  resignation  as  vice  president  and  director  of  the 
Washington  Refining  Company,  the  same  to  take  effect  April  15, 
1916," — of  which  writing  he  preserved  a  copy,  indorsed, 
**  Mailed  to  Henry  Achter,  secretary  of  the  company,  April  16, 
1917." 

If  we  yield  to  plaintiff  the  benefit  of  the  doubt  whether  he 
knew  of  the  loan  of  $1,000  negotiated  by  defendants  about  the 
time  he  subscribed  for  his  stock,  it  is  still  quite  incredible  that 
he  should  go  on  for  more  than  a  year,  knowing,  as  he  must  have 
known,  the  corporation's  chronic  need,  uniting  with  the  de- 
fendants in  pledging  his  personal  credit  over  and  over  again,  at- 
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tending  its  business  meetings,  taking  an  active  part  in  its  delib- 
erations, voting  authority  to  the  officers  to  negotiate  loans,  and 
authorizing  the  sale  of  large  installments  of  the  capital  stock, 
without  asking  a  question  as  to  the  $4,000  or  $5,000  of  *  *  work- 
ing capital"  which  he  now  says  he  believed  was  in  the  treasury 
when  he  came  into  the  concern.  He  is  apparently  a  man  of  large 
business  experience,  has  long  been  president  and  manager  of 
another  corporation,  doing  an  extensive  business,  and,  if  we 
may  judge  from  the  record  before  us,  is  accustomed  to  act  with 
energy  and  eflSciency;  and  we  cannot  believe  that  he  was  led 
blindfolded  through  this  year  and  more  of  strained  and  vain 
effort  to  build  up  a  self-supporting  business,  without  acquiring 
a  very  complete  knowledge  of  its  true  inwardness.  It  seems  to 
us  quite  clear  that,  during  all  this  time,  he,  with  his  associates, 
was  making  a  strenuous  endeavor  to  tide  the  enterprise  over  the 
troubles  which  beset  it,  and  that  not  until  that  endeavor  appeared 
hopeless  did  he  conclude  that  he  had  suffered  a  wrong  which  only 
the  courts  could  remedy.  A  demand  for  rescission  under  such 
circumstances  cannot  be  entertained.  Whether  other  remedy  ex- 
ists, is  not  for  us  here  to  consider  or  decide. 

Stated  in  brief,  there  is  no  sufiBcient  showing  to  support 
the  charge  of  false  repi^ssentations  to  the  plaintiff  as  to  the 
value  of  the  assets  of  the  corporation,  or  false  representations 
as  to  the  presence  of  working  capital  in  the  treasury ;  and  for 
that  reason,  the  petition  must  be  dismissed. 

IV.  We  think  it  must  be  said  that,  somewhere  in  the  prog- 
ress of  this  case,  after  its  nature  had  been  developed  by  the  plead- 
ings, petitions,  and  answers,  the  plaintiff  has 
'  piemdiiis  lost  sight  of  its  essciitial  character.     In  sum- 

mmg  up  the  propositions  on  which  appellee  re- 
lies to  affirm  the  decree  below,  counsel  enumerate  the  following : 

**  (1)  The  sale  of  10  shares  of  stock  to  B.  Tapper  for  cash  at 
par  value,  after  the  promoters  and  directors  had  issued  to  them- 
selves 10  shares  each  gratuitously,  was  a  fraud  on  Tapper. 
(2)  The  fraud  on  Tapper  was  ground  for  the  rescission  of  the 
contract  of  sale  of  stock  to  him.  (3)  Rescission  was  made 
promptly  by  Tapper  after  discovery  of  the  fraud.  (4)  Upon 
the  rescission  of  the  sale  of  the  stock  to  him,  Tapper  was  entitled 
to  recover  from  the  corporation  the  money  paid  by  him,     (5) 
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The  corporation  being  in  the  hands  of  a  receiver,  Tapper  is  en- 
titled to  judgment  and  decree  establishing  as  a  claim  against  the 
receiver.  (6)  The  individual  defendants  were  the  promoters 
of  the  corporation  and  the  oflBcers  and  directors  thereof.  As 
such,  they  are  individually  liable  to  Tapper  for  the  damages 
sustained  by  him  by  reason  of  the  fraud  practiced  upon  him  in 
the  sale  of  the  stock/' 

But  what  wets  the  alleged  fraud  practiced  upon  him?  As 
we  have  repeatedly  pointed  out,  this  is  to  be  tested  by  looking 
to  the  petition,  to  see  what  is  there  charged.  That  charge  is,  in 
express  terms,  that  the  defendants  falsely  represented  to  plain- 
tiff the  value  of  the  assets  of  the  corporation  to  be  more  than 
$7,000,  and  further  falsely  represented  to  him  that  they  had 
paid  for  their  shares  of  stock  and  that  the  money  so  paid  was 
in  the  treasury  of  the  company;  and  that,  by  such  false  and 
fraudulent  representations,  plaintiff  was  induced  to  rely  thereon, 
and  to  subscribe  and  pay  for  10  shares  of  the  stock.  These  two 
propositions,  and  these  alone,  constitute  the  cause  of  action  sued 
upon.  If  those  representations  had  been  proved,  then  the  other 
things  \vhich  counsel  denounce  as  fraudulent  would  be  proper 
evidence  for  our  consideration ;  but,  as  we  find  there  is  a  failure 
of  proof  of  the  alleged  representationg,  it  is,  for  the  purposes  of 
this  appeal,  immaterial  whether  defendants  had  or  had  not  paid 
for  their  stock,  or  whether  the  assets  of  the  corporation  were 
worth  more  or  less  than  $7,000.  Plaintiff  must  stand  or  fall 
upon  the  case  as  it  is  made  by  the  pleadings.  He  has  not  over- 
come the  burden  of  proof  which  he  assumed  upon  the  issue  so 
joined,  ^id  the  decree  rendered  in  his  favor  must  be  reversed. 

In  so  ordering,  it  must  be  understood  that,  in  so  far  as 
concerns  the  right,  if  any,  of  the  corporation  or  of  its  creditors 
or  receiver  to  proceed  against  the  defendants  to  enforce  their 
liability,  if  any,  to  pay  the  amounts  of  their  several  subscriptions, 
we  make  no  pronouncement,  and  express  no  opinion.  The  re- 
ceiver, though  made  a  party  to  the  case,  has  contented  himself 
with  simply  filing  a  formal  answer,  denying  knowledge  or  be- 
lief of  the  allegations  in  the  petition,  and  therefore  denying  the 
same.  He  has  asked  no  relief,  was  granted  none  by  the  trial 
court,  and  has  not  appealed. 
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For  the  reasons  stated,  the  decree  appealed  from  is — Re- 
versed. 

Evans,  C.  J.,  Preston  and  Db  Graff,  J  J.,  concur. 


T.  A,  TooEY,  Appellant,  v.  C.  L.  Percival  Company,  Appellee. 

MA8TEB  AND  8EBVAKT:     "Ket  Profits"  as  Compensation.    The  term 

1  "net  profits,'*  -within  the  meaning  of  a  contract  of  employment 
which  calls  for  a  percentage  of  the  "net  profits"  during  the  term 
of  the  employment,  embraces  only  profits  which  have  been  reduced 
Xq  actual  possession  in  the  form  of  cash  or  its  equivalent  by  completed 
tales.    The  following  items,  therefore,  are  not  *'net  profits:" 

1.  The  difference  between  the  selling  price  and  the  net  cost 
price  on  orders  taken  before,  but  shipped  after,  the  termination  of 
employment. 

2.  The  difference  between  the  net  cost  price  and  the  market 
value  of  goods  on  hand  on  the  date  employment  terminated. 

3.  The  difference  between  the  net  cost  price  of  goods  purchased 
before,  but  delivered  after,  the  termination  of  employment,  and  the 
market  value  of  such  goods  on  the  date  employment  terminated. 

4.  Sums  paid  out  during  the  term  of  employment  for  shelving 
and  flooring,  to  protect  the  goods. 

00NTBAOT8:     Mntiial  Oonstmctlon  by  Parties.    The  mutual  construe- 

2  tion  placed  by  parties  on  a  contract  of  doubtful  meaning  is  con- 
trolling with  the  courts.  So  held  as  to  the  meaning  of  the  term 
"net  profits"  in  a  contract  of  employment. 

Appeal  from  Polk  District  Court. — Joseph  E.  Meyer,  Judge. 

April  5,  1921. 
Rehearing  Denied  October  1,  1921. 

Action  in  equity  for  accounting  against  the  defendant  cor- 
poration and  for  judgment  in  such  amount  as  may  be  found  due 
plaintiff  under  the  terms  of  a  written  contract,  as  compensation 
for  services  rendered  by  him  as  manager  of  defendant's  paper 
and  woodenware  department.  Upon  the  referee's  report,  the 
eourt  found  for  the  defendant,  with  the  exception  that  plaintiff 
was  given  judgment  for  $127.76,  with  interest,  which  represented 
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'salary  for  the  month  of  January,  1917,  less  an  admitted  deduc- 
tion in  the  sum  of  $22.24.     PlaintiflF  appeals. — Affirmed. 

Miller,  Kelly,  Shuttleworth  &  Seeburger,  for  appellant. 
Miller,  Parker,  Riley  it  Stewart,  for  appdlee. 

De  Graff,  J. — This  appeal  concerns  itself  with  the  con- 
struction of  a  written  contract  of  employment  between  plain- 
tiff and  defendant,  and  involves  primarily  the  legal  definition 

of  the  term  **net  profits,''  as  used  in  said  con- 
'  sERVANTf  tract.    Plaintiff  was  engaged  as  manager  of  the 

fts^compensa-  paper  and  wooden  ware  department  of  defend- 
ant company,  and  was  to  receive  a  salary  of 
$150  per  month  **and  25  per  cent  of  the  net  profits  of  this  de- 
partment up  to  December  31,  1916.  Eight  per  cent  on  the 
amount  of  capital  invested  in  this  department  to  be  deducted 
before  profit  division  is  made.  The  division  of  the  profits  to  be 
made  in  Janiiary,  1916,  and  January,  1917."  The  contract  be- 
came effective  July  29,  1915.  The  stipulated  salary  was  paid, 
and  also  the  net  profits  on  sales  made  and  delivered  to  defend- 
ant's customers  **up  to  December  31,  1916,"  when  the  contract 
was  terminated. 

Plaintiff's  claim  is  based  on  the  '*net  profits"  on  the  follow- 
ing items : 

**lst.  Net  profits  of  $1,403.18,  being  the  difference  between 
the  selling  price  and  the  cost  price  and  carrying  charges  on 
shipments  of  merchandise  from  said  department  after  Decem- 
ber 31,  1916,  on  bona-fide  orders  therefor  received  and  approved 
by  defendant  prior  to  said  date. 

**2d.  The  net  profits  of  $8,788.69,  being  the  difference  be- 
tween the  total  cost  price  and  carrying  charges  of  merchandise 
purchased  for  said  department  during  the  year  1916,  but  not 
delivered  to  defendant  until  after  December  31,  1916,  and  the 
market  value  of  the  same  merchandise  on  December  31,  1916. 

' '  3d.  Net  profits  of  $18,781.1 6,  being  the  difference  between 
the  cost  price  and  the  market  value  of  merchandise  on  hand  in 
said  department  on  December  31,  1916. 

''4th.     Net  profits  of  $492,  being  for  shelving  and  flooring 
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in  said  department,  which  plaintiff  claims  to  be  substantial 
fixtures,  and  therefore  assets,  but  which  amount  was  by  de- 
fendant erroneously  charged  to  said  department  as  an  expense 
item. 

"5th.  In  addition,  plaintiff  claims  $150  less  an  admitted 
deduction  of  $22.24  or  a  net  amount  of  $127.76  for  services  ac- 
tually rendered  defendant  by  him  in  said  department  during 
a  part  of  January,  1917." 

I.  We  will  first  apply  the  principles  of  bookkeeping  to 
the  facts  in  this  case.  These  principles  are  not  strictly  a  legal 
test,  but  constitute  a  valuable  aid  in  reaching  a  correct  conclu- 
sion on  the  propositions  submitted  by  appellant. 

Let  us  suppose  a  practical  bookkeeper  prepared  a  balance 
sheet  of  the  defendant's  business  at  the  close  of  the  year  1916. 
It  would  present  a  general  form  and  appearance  as  follows : 


Balance  Sheet,  December  31,  1916. 


Dr.  Trial  Balance  Cr.     Losses       Gains      Resources    Liabilities 


Capital  Stock 

Merehaodlfle 

Expenae 

Cash 

Frelvbt 

losuranee 

Traveinff  Expenses 

Int.  and  Disc. 

Bilis  Rec. 

Bilk  Pay. 

Per.  Accts.  Rec. 

Per.  AccU.  Pay. 


Net  Profit 


$  294,507.21 
85,000. 
56,280. 
1,000. 
250. 
1,608.03 
600. 
60,000. 
6.O0O. 
90,000. 


9    40,000. 

• 

286,981.47 

935,000. 

989,4«7.00 

9    97,0G2.8S 

49,794.67 

1,000. 
250. 
1.606.9B 

6,486.38 

0OO. 

V 

30,000. 

20.000. 

8,000. 

60,000. 

80,000. 

58,830. 

• 

;  534.206.14 

931,706.16 

989,4«7.09 

,989,407.00 

9  153.538.16 

9    40.000. 


3,000. 
58,830. 


51,708.16 


9  153,638.16 


On  the  assumption  of  the  correctness  of  the  items  and  the 
figxires  used  in  the  foregoing  balance  sheet,  plaintiff's  percentage 
of  net  profits  is  $12,927.04  for  the  year  ending  December  31, 
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1916,  which  amount  he  actually  received  from  the  defendant 
company,  exclusive  of  salary. 

Let  us  interpret  this  balance  sheet  in  the  light  of  plain- 
tiff's claims.  It  is  shown  by  the  testimony  that  orders  for  mer- 
chandise were  filed  with  the  department  prior  to  December  31, 

1916,  but  the  merchandise  had  not  been  shipped  on  said  date, 
and  furthermore  such  orders  were  subject  to  cancellation.  What 
would  the  bookkeeper  do  with  ah  order  for  merchandise,'  and 
what  would  his  books  show  on  December  31,  1916,  as  to  such 
orders  ?  Under  the  testimony,  he  did  not  enter  such  orders  upon 
the  books  as  a  sale  of  merchandise  until  shipment  was  actually 
made.  Therefore,  the  balance  sheet  would  not  include  such 
sales,  and  the  net  profit  would  neither  be  increased  nor  dimin- 
ished by  having  such  orders  on  file.  The  merchandise  account 
would  be  credited  only  when  the  goods  were  shipped. 

Again,  it  is  urged  that,  at  the  close  of  the  year  1916,  the 
plaintiff  was  entitled  to  25  per  cent  of  the  difference  between 
the  cost  price  of  the  merchandise  then  on  hand  and  the  market 
value  of  such  merchandise  at  that  time.  This  proposition  as- 
sumes an  actual  sale  of  ^11  merchandise  in  stock. 

Would  the  annual  balance  sheet  show  a  profit  or  loss  as  to 
merchandise  then  on  hand?  Positively,  no,  unless  an  item  of 
depreciation  was  entered. 

The  debit  merchandise  ledger  account  would  show  the  value 
of  the  merchandise  at  cost  price  purchased  and  received  during 
thayear,  plus  the  inventory  balance  of  the  preceding  year.  The 
credit  side  would  show  merchandise  sal^s.  In  the  column  of  the 
balance  sheet  marked  ''Resources,''  opposite  ''Merchandise," 
appears  the  inventory'  cost  value  of  stock  on  hand  January  1, 

1917.  The  net  loss  or  gain  in  the  merchandise  account  would 
be  easily  determined  from  these  figures. 

We  are  not  dealing  with  a  concern  in  process  of  liquidation, 
but  with  a  going  concern. 

It  is  also  claimed  by  plaintiff  that  the  merchandise  pur- 
chased during  the  year  by  the  company,  but  not  delivered  until 
after  the  expiration  of  his  contract,  should  be  taken  into  con- 
sideration, and  25  per  cent  of  the  difference  between  the  total 
cost  price  and  carrying  charges  and  the  market  value  of  the 
same  should  be  paid  to  the  plaintiff  under  the  terms  of  his  con- 
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tract.  This  item  would  not  appear  on  the  balance  sheet  at  the 
end  of  the  year,  nor  would  it  be  taken  into  account  by  the  book- 
keeper in  determining  the  net  profits  of  the  business.  Not  until 
this  merchandise  was  received  by  the  company  would  merclian- 
dise  be  debited,  and  cash,  personal  accounts  payable,  or  bills 
payable  would  then  be  credited. 

To  hold  otherwise  in  these  particulars,  as  a  matter  of  prac- 
tical bookkeeping,  the  plaintiff  would  be  securing  a  percentage 
of  the  net  profits  which  we  might  expect  to  appear  on  the  balance 
sheet  of  the  company  for  the  year  ending  1917.  This  surely  was 
not  within  the  contemplation  of  the  parties  or  within  the  terms 
of  the  contract. 

The.  item  of  expense  for  shelving  and  flooring  in  the  paper 
department  of  the  defendant  company  is  properly  chargeable 
to  ** Expense.''  It  would  appear  finally  in  the  balance  sheet  in 
the  loss  column.  This  expense  was  incurred  in  order  to  protect 
the  paper  from  damage  by  water,  and  is,  therefore,  an  item  of 
maintenance  or  repair,  and  chargeable  as  an  expense,-  the  same  ' 
as  rent  or  insurance.  See  Stein  v,  Strathmore  Worsted  Mills, 
221  Mass.  86  (108  N.  E.  1029). 

II.  Let  us  next  apply  the  test  of  legal  definition.  What  are 
net  profits,  in  a  legal  sense? 

Plaintiff  states  that  **the  phrase  net  profits  and  the  terms 
of  the  contract"  are  clear  and  unambiguous.  If  this  were  true, 
this  case  would  not  be  before  us.  It  is  written  in  In  re  Myers' 
Estate,  238  Pa.  195  (86  Atl.  89) : 

' '  It  (can  scarcely  be  said  that  the  meaning  of  an  instrument 
is  plain,  about  which  counsel,  courts,  and  interested  parties  dis- 
agree. ' ' 

The  meaning  of  the  term  *  *  net  profits, ' '  as  used  by  the  parties 
to  the  written  contract,  was  never  discussed  or  defined  by  them. 
We  are  confined,  therefore,  to  such  interpretation  and  definition 
as  the  acts  and  the  conduct  of  the  parties  warrant,  and  as  are 
furnished  by  the  decisions  of  courts  of  last  resort.  The  prin- 
ciples of  the  science  of  bookkeeping  restrict  the  net  profits  of 
any  business  to  such  profits  as  have  been  reduced  to  actual  pos- 
session, in  the  form  of  cash  or  its  equivalent,  by  completed  sales. 
In  other  words,  the  difference  between  the  cost  price  and  the 
market  price  of  unsold  goods  does  not  constitute  a  profit  in  a 
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going  concern,  except  in  a  speculative  sense.  It  might  properly 
be  denominated  a  ** paper  profit." 

In  Jennery  v.  Olmsiedd,  36  Him  (N.  Y.)  536,  Peckham,  J., 
speaking  for  the  court,  says: 

**It  does  not  appear  that  defendant's  counsel  treats  the 
method  pursued  by  defendants  as  showing  actual,  realized  profits, 
but  he  terms  them  estimated  profits,  and  argues  that  the  contract 
meant  estimated  profits,  instead  of  actual,  realized  profits;  for 
otherwise  he  claims  that  every  piece  of  property  of  the  bank 
would  have  to  be  sold  annually,  in  order  to  determine  whether 
profits  were  made,  which,  he  very  sensibly  states,  would  be  ab- 
surd. The  trouble  with  this  mode  of  reasoning  lies  in  the  con- 
fusion of  property  with  profits.  •  •  •  The  profits  are,  as  I  have 
said,  the  amount  of  money  received  by  the  bank  from  its  invest- 
ments, by  way  of  interest,  over  and  above  the  amount  of  interest 
it  has  to  pay  its  depositors,  together  with  the  amount  of  any 
money  it  had  received  by  the  sale  of  property,  over  and  above 
its  cost  to  the  bank.  If  such  a  sale  had  been  made,  then  a  profit 
had  arisen ;  but  if  not,  then  no  profit  had  accrued  simply  from 
the  fact  that  the  property,  if  sold,  would  have  resulted  in  a 
profit. '  \ 

The  foregoing  case  involved  the  construction  of  a  contract 
with  the  president  of  the  bank,  which  provided  that,  as  president, 
he  should  receive  a  sum  or  sums  from  the  net  profits  of  the  in- 
stitution not, to  exceed  $1,000  per  annum,  after  paying  all  in- 
cidental expenses  of  the  bank. 

In  Hutchinson  v.  Curtiss,  45  Misc.  Rep.  484  (52  N.  Y. 
Supp.  70),  the  court  had  occasion  to  determine  the  meaning  of 
*  *  net  profit, ' '  and  it  is  said : 

**When  the  sales  actually  took  place,  they  were  entered  in 
the  books.  But  to  calculate  months  in  advance  on  the  result  of 
the  future  transactions,  and  on  such  calculations  to  declare  divi- 
dends, w^as  to  base  such  dividends  on  paper  profits, — ^hoped-for 
profits,  future  profits, — and  not  upon  the  surplus  or  net  profits 
required  by  law. ' ' 

In  Briggs  v.  Groves,  9  N.  Y.  Supp.  765,  the  contract  pro- 
vided that  plaintiff  should  receive  **the  one-fourth  part  of  the 
net  profits  which  shall  accrue  to  said  clothing  business  during  the 
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time  he  shall  so  remain  in  said  employment/'  and  in  constru- 
ing this  language,  the  opinion  states: 

*'The  profits  were  properly  estimated  on  the  finished  sales 
while  he  was  in  the  defendant's  employ.'* 

Profits  are  not  composed  of  earnings  never  received  or  en- 
tered upon  the  books  of  the  corporation.  Without  receipts  or 
the  equivalent  in  a  business,  profits  do  not  legally  exist.  Money 
earned  as  interest  and  not  received  cannot  be  distributed  as 
dividends  to  stockholders. 

**The  word  *  profits'  signifies  an  excess  of  the  value  of  re- 
turns over  the  value  of  advances,  the  excess  of  receipts  over 
expenditures, — that  is,  net  earnings  (Connolly  v.  Davidson,  15 
Minn.  519) ;  the  receipts  of  a  business,  deducting  current  ex- 
penses. It  is  equivalent  to  net  receipts.  (Eyster  v.  Centennial 
Board  of  Finance,  94  U.  S.  500.)  In  commerce,  it  meiChs  the  ad- 
vance ill  the  price  of  the  goods  sold  beyond  the  cost  of  purchase." 
People  V.  San  Francisco  8av.  Union,  72  Cal.  199. 

The  word  ** income"  means  what  has  come  in.  It  must  have 
been  received.  **Net  profits"  mean  the  difference  between  the 
* 'income"  and  the  **  outgo,"  and  this  must  be  computed  on  con- 
smnmated  sales,  and  not  on  mere  orders,  subject  to  cancellation, 
or  from  which  nothing  may  ever  be  received. 

The  principle  stated  in  Simcoke  v.  Sayre,  148  Iowa  132, 
is  not  controlling,  and  the  language  used  in  Fries  v.  Parr,  139 
N.  Y.  Supp.  220,  so  far  as  the  opinion  deals  with  **net  profits," 
is  dictum.  The  case  of  In  re  Spanish  Prospecting  Co.,  L.  R.  1911, 
1  Ch.  Div.  92,  states  a  principle  applicable  to  a  business  in  pro- 
cess of  liquidation. 

Plaintiff's  contract  terminated  at  a  definite  time,  and  the 
balance  sheet  of  the  company  at  that  time  must  determine  his 
percentage  of  the  net  profits  earned  during  that  year.  How- 
ever, in  the  ease  last  cited,  it  is  said : 

**The  word  *  profits'  has,  in  my  opinion,  a  well  defined 
legal  meaning,  and  this  meaning  coincides  with  the  fundamental 
conception  of  profits  in  general  parlance;  although  in  mercan- 
tile phraseology  the  word  may,  at  times,  bear  meanings  indi- 
cated by  the  special  context  which  deviate  in  some  respects  from 
this  fundamental  signification.  •  ♦  •  In  the  absence  of.  special 

Vol.  192  Ia.-^18 
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stipulations  to  the  contrary,  *  profits,'  in  cases  where  the  rights 
of  thircj  parties  come  in,  mean  actual  profits. ' ' 

III.     It  is  a  well  established  rule  of  law  that,  in  all  cases 

in  which  the  terms  of  the  contract  or  the  language  employed  raise 

a*  question  of .  doubtful  construction,  and  it  appears  that  the 

2  Contracts-         parties  themselves  have  practically  interpreted 

mutuoi  con-         thgij.  contract,  the  courts  will  follow  that  prae- 

struction  by  '  ^ 

parties.  tical  coustructiou.    Chamberlain  v.  Brown,  141 

Iowa  540 ;  Pratt  v,  Prouty,  104  Iowa  419 ;  Stewart  v.  Pierce,  116 
Iowa  733 ;  Daily  v.  Minnick,  117  Iowa  563 ;  Jordan  Co.  v.  Caylar, 
36  Ind.  App.  640  (76  N.  E.  419) ;  Daintrey  v.  Evans,  148  App. 
Div.  275  (132  N.  y.  Supp.  126) ;  Mitau  v.  Boddan,  149  Cal.  1. 

The  practical  construction  which  the  parties  place  upon  the 
terms  of  their  own  contract  must  prevail  over  the  literal  meaning 
of  the  contract  according  to  which  a  party  seeks  to  obtain  a  re- 
duction in  the  contract  price.  District  of  Columbia  v.  Gallaher, 
124  U.  S.  505.  The  practical  interpretation  by  the  parties  to  a 
contract  is  the  best  indication  of  the  true  intent.  Animas  Console 
Ditch  Co.  V.  Sm^llwood,  22  Colo.  App.  476  (125  Pac.  594).  When 
the  parties  by  their  acts  and  conduct  concur  in  the  construction 
and  interpretation  of  a  contract,  courts  will  regard  and  give 
effect  to  their  exposition,  if,  in  so  doing,  public  law  or  policy  is 
not  infrhiged.    Knotts  v.  Bartlett,  83  W.  Va.  525  (98  S.  E.  590) . 

Did  the  parties  to  the  contract  in  question  disclose  what  they 
had  in  mind,  and  did  they  interpret  the  meaning  of  the  term 
**net  profits''  by  their  own  acts  and  conduct?  It  was  the  prac- 
tice of  the  Percival  Company  to  price  all  of  its  annual  inventory 
at  cost.  This  was  also  true  of  the  Pratt  Paper  Company,  for 
which  plaintiff  was  general  manager  for  two  years  preceding  his 
employment  by  the  defendant  company.  Both  companies  fol- 
lowed the  same  method  of  determining  the  net  profits  at  the  end 
of  each  fiscal  year. 

'  In  August,  1915,  the  inventory  of  the  defendant  company 
was  priced  at  cost.  In  December,  1916,  it  prepared  an  annual 
statement  of  the  net  profits.  The  testimony  shows  that  the 
statements  or  balance  sheet  made  in  August,  1915,  and  also  in 
December,  1916,  did  not  include  therein  orders  taken  in  1915 
for  delivery  to  customers  in  1916,  nor  goods  purchased  from  the 
mills  in  1915  for  delivery  to  defendant  company  in  1916. 
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Plaintiff  was  in  absolute  charge  of  the  matter  of  making  the 
annual  inventory.  He  was  manager  of  the  paper  department, 
with  full  power  to  buy  and  sell,  and  with  the  right  to  express 
his  own  judgment  in  the  matter  of  the  conduct  of  the  business 
in  his  department.  He  acted  freely,  and  was  untrammeled  by 
any  influence  on  the  part  of  the  officers  of  the  defendant  com- 
pany. 

In  the  light  of  this  record,  we  can  find  no  justification  for 
allowing  either  the  inventory  or  the  balance  sheet  to  take  a  dif- 
ferent form  upon  the  termination  of  the  plaintiff's  contract. 
They  must  remain  true  to  the  form  possessed  during  the  period 
of  his  employment  when  other  inventories  and  balance  sheets 
were  prepared,  and  for  a  like  purpose :  to  wit,  to  determine  the 
net  profits  of  the  business,  in  order  to  fix  the  compensation  to 
which  plaintiff  was  entitled  under  his  contract. 

Whether  we  consider  this  case  from  the  viewpoint  of  prac- 
tical bookkeeping,  or  from  a  study  of  the  legal  definition  of  net 
profits,  or  from  the  practical  construction  which  the  parties 
themselves  put  upon  the  terras  of  the  contract,  we  reach  the  same 
conclusion.  Wherefore,  the  judgment  and  decree  entered  by  the 
trial  court  are — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Warren  County,  Appellee,  v.  H.  E.  Slack  et  al..  Appellants. 

DRAINS:  Preliminary  Expense — Vmen  Engineer's  Certificate  Con- 
dnsive.  In  the  absence  of  fraud,  the  engineer's  certificate  as  to 
the  amount  of  the  preliminary  expense  attending  a  rejected  peti- 
tion for  the  establishment  of  an  inter-county  drainage  improve- 
ment, and  the  amount  chargeable  to  each  county,  becomes  conclusive 
against  the  principal  and  sureties  on  the  bond,  on  the  payment  of 
the  certified  amount  by  the  board  of  supervisors. 

Appeal  from  Warren  District  Court. — H.  S.  Dugan,  Judge. 

May  6,  1921. 
Rehearing  Denied  October  1,  1921. 
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Action  at  law  upon  a  drainage  bond,  to  recover  the  amount 
of  preliminary  expenses  incurred  by  the  plaintiff  county  in  a 
proceeding  to  establish  a  drainage  district  in  the  counties  of 
Polk,  Warren,  and  Marion.  There  was  a  judgment  for  plaintiff, 
and  defendants  appeal. — Affirmed, 

0.  C  Brovm,  for  appellant! 
Berry  &  Waison,  for  appellee. 

Per  Curiam. — It  is  conceded  that,  in  the  year  1917,  certain 
owners  of  land  lying  upon  or  along  the  Des  Moines  River  in  the 
counties  of  Polk,  Warren,  and  Marion,  Iowa,  desiring  that  the 
course  of  the  stream  should  be  straightened  for  a  considerable 
distance  in  the  counties  named,  filed  a  petition  therefor  in  the 
office  of  the  auditor  of  each  of  said  counties,  and  on  or  about  the 
second  day  of  April,  1917,  in  pursuance  of  the  said  project,  the 
defendants  in  this  action  filed  with  the  auditor  of  Warren 
County  the  bond  on  which  this  action  is  brought.  Said  bond  was 
conditioned  to  secure  payment  or  reimbursement  to  the  county 
for  the  preliminary  expenses  incurred  or  to  be  incurred  in  the 
prosecution  of  said  proceeding.  In  accordance  with  said  peti- 
tions, the  respective  boards  of  supervisors  of  said  counties  met 
in  joint  session,  provided  for  a  preliminary  survey  of  the  pro- 
posed district,  and  appointed  Seth  Dean  engineer  in  charge, 
to  make  a  preliminary  survey  and  report  thereon  to  the  boards. 
The  engineer  thereupon  called  to  his  assistance  the  necessary 
field  men  and  employees,  and  made  survey  of  the  site  of  the 
proposed  improvement.  Having  completed  the  survey,  the  engi- 
neer reported  the  costs  and  expenses  so  arising,  to  the  amount 
of  $2,574.98.  In  this  connection,  he  made  affidavit  that  the  ac- 
count of  such  expenditure  was  just,  reasonable,  and  correct, 
and  properly  chargeable  to  the  several  counties  in  equal  shares 
or  parts,  and  that  the  share  so  chargeable  to  Warren  County- 
was  $858.33.  Additional  expenses  of  a  local  character  to  the 
amount  of  $114.66  were  also  incurred,  the  correctness  of  which 
claims  is  not  contested. 

In  April,  1918,  the  boards  of  supervisors  in  joint  session 
refused  to  establish  the  proposed  district,  and  in  March  of  the 
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following  year,  the  appellants  not  having  made  payment  of  any 
of  the  charges  above  mentioned,  the  county  of  Warren  brought 
this  action  at  law  for  their  collection.  On  the  trial,  Dean,  the 
engineer,  testified  to  the  payment  to  him  by  Warren  County 
of  the  bill  which  he  had  certified.  The  defendants  resist  pay- 
ment, on  the  theory  that  the  auditing  or  certification  by  the 
engineer  is  not  sufScient  to  determine  or  fix  the  liability  of  the 
county,  and  that  payment  of  the  expenses  does  not  become 
obligatory  until  there  is  a  determination  **just  how  much  of 
the  work  was  done  in  Warren  County  and  how  much  expense 
was  created  on  such  project  in  Warren  County ; ' '  and  this,  the 
appellants  say,  has  never  been  done.  In  support  of  this  objec- 
tion, evidence  was  offered,  tending  to  show  that  the  mileage  of 
the  proposed  ditch  or  channel  in  Polk  County  was  greater  than 
in  Warren,  as  was  also  the  extent  of  the  lands  to  be  drained ; 
and  that,  because  of  this  fact,  Warren  County's  liability  for 
the  preliminary  expenses  should  be  adjusted  in  like  proportion. 
It  is  true  that  the  statute  provides  that  such  expenses  shall 
be  paid,  in  the  first  instance,  by  the  several  counties  in  such 
proportion  as  the  work  done  or  expense  incurred  in  each  county 
bears  to  the  whole  work  done  or  expense  so  created;  but  the 
statute  further  expressly  provides  that  these  amounts  ''are  to 
be  determined  by  the  engineer  in  charge  of  the  work.''  It  ap- 
pears in  this  case  that  the  engineer  did  make  report  to  the 
supervisors,  showing  the  aggregate  expenses  to  be  $2,574.98, 
and  certifying  that  one  third  of  such  bill  or  account,  amounting 
to  $858.33,  * '  should  be  paid  by  Polk  County ;  one  third,  or 
$858.33,  should  be  paid  by  Marion  County;  and  one  third,  or 
1858.33,  should  be  paid  by  Warren  County."  He  further  cer- 
tified that  bills  for  these  amounts  had  then  been  filed  in  said 
counties.  The  certificate  so  made  was  verified  by  the  affidavit 
of  the  engineer,  to  the  eflfect  that  such  accounting  '*is  just, 
reasonable,  and  correct,  and  has  not  been  paid  in  whole  or  in 
part,  and  that  the  same  is  properly  chargeable  to  Warren 
County."  It  is  further  shown  that  the  supervisors  of  Warren 
County  have  audited  and  paid  the  bill  so  certified;  and,  upon 
the  face  of  the  record,  it  would  seem  that  the  expenses  chargeable 
to  this  county  have  been  '  *  determined, ' '  as  the  law  provides. 
The  county  has  accepted  and  approved  his  determination  and 
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paid  the  bill  so  certified  to  the  full  amount,  for  which  it  now 
demands  reimbursement  from  the  obligors  in  the  bond. 

There  is  manifest  good  reason  in  confiding  the  determination 
of  these  expenses  and  their  proper  apportionment  to  the  engi- 
neer. He  is  the  one  man  in  best  position  to  know  the  truth 
and  character  of  the  work  done  and  expense  incurred,  and  he 
is  presumably  impartial  a-ttd  disinterested,  as  between  the  sev- 
eral counties.  Without  him  or  some  other  designated  ofBcer  or 
person  to  pass  upon  such  items,  they  would  inevitably  tend  to 
disputes  between  counties;  and  claimants  for  compensation 
would  be  shuttlecocked  back  and  forth  from  county  to  county, 
creating  endless  confusion  and  working  a  denial  of  justice.  The 
court  cannot  say,  as  a  matter  of  law,  that  the  expenses  of  the 
preliminary  work  should  be  distributed  to  the  counties  in  pro- 
portion to  their  several  fractions  of  th6  territory  in  the  proposed 
district.  The  statute  does  not  so  provide.  It  may  well  happen 
that,  by  reason  of  natural  conditions,  the  work  done  and  ex- 
pense incurred  in  one  county  are  materially  greater  than  that 
which  is  required  in  some  other  equal  or  greater  area  in  another 
county  or  neighborhood,  and  that,  on  an  impartial  review  of 
all  the  charges  incurred,  an  equal  division  of  the  total  expense 
among  the  three  counties  would  not  be  inequitable.  The  engi- 
neer, the  person  whom  the  law  clothes  with  authority  to  make 
the  apportionment,  having  done  so,  and  the  board  of  supervisors 
having  accepted  his  determination  and  paid  the  bill,  we  think 
that,  in  the  absence  of  fraud,  the  correctness  of  the  certification 
and  the  propriety  of  its  approval  by  the  supervisors  are  not  open 
to  question  or  defense  by  the  appellants,  who  have  bound  them- 
selves to  repay  to  the  county  the  amount  it  has  expended  in 
reliance  upon  the  engineer's  certification. 

There  is  neither  charge  nor  proof  of  fraud.  There  is  no 
question  of  the  regularity  of  the  proceeding  to  establish  the 
proposed  drainage  district  and  as  to  the  due  appointment  of  the 
engineer ;  and  his  authority  to  act  and  to  apportion  the  expenses 
between  the  counties  is  statutory.  The  trial  court  did  not  err 
in  holding  appellants  liable  upon  their  bond  to  make  the  county 
good  for  its  expenditure  in  this  behalf. 

The  judgment  appealed  from  is — Affirmed. 
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A.  J.  YouNKiN,  Appellee,  v.  Olive  Yetter  et  al.,  Appellants. 

HIGHWAYS:    Law  of  Boad — Failnre  to  Pass  Beyond  Intersection.    Jury 

1  findings,  on  the  issue  of  negligence  in  an  automobile  accident,  on 
conflicting  evidence,  are  conclusive  on  appeal,  especially  when  the 
jury  might  have  found  that  the  proximate  cause  of  the  collision 
was  defendant's  failure  to  pass  beyond  the  center  of  an  intersec- 
tion before  turning. 

EVIDENCE:     Competency — "Similar  Testimony."     Testimony  that  a 

2  horse  sometimes  did  and  sometimes  did  not  evince  fright  under 
named  circumstances  does  not  require  the  court  to  receive  testimony 
in  rebuttal,  to  the  effect  that,  long  after  the  occurrence  in  question, 
the  horse  did  not  show  fright  under  circumstances  similar  to  those 
in  question. 

Appeal  from  Johnson  District  Court. — ^R.  G.  Popham,  Judge. 

March  15,  1921. 
Rehearing  Denied  October  1,  1921. 

Action  for  damages  growing  out  of  a  collision  between  a 
horse  and  buggy  driven  by  the  plaintiff,  and  an  automobile 
driven  by  the  defenda[nt  Olive  Yetter.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff,  and  the  defendants  appeal. — 
Affirmed. 

Bailey  &  Murphy,  for  appellants. 
Hart  &  Hart,  for  appellee. 

Paville,  J. — I.  Burlington  Street  in  Iowa  City  is  a  street 
rmming  east  and  west,  with  a  street  ear  track  located  at  about 
the  center  of  said  street.    This  street  is  intersected  by  Dodge 

Street,  which  runs  north  and  south,  and  has 

1«  Highways  * 

law  o<  road:         uo  stxect  Car  track.     Both  of  said  streets  are 
PMn  beyond  pavcd    with    bitulithic    paving.      Both    streets 

are  lined  with  trees.     Burlington  Street  is  36 
feet  wide  between  the  curb  lines,  and  Dodge  Street  is  30  feet 
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wide  between  the  curb  lines.  The  accident  out  of  which  this 
action  arose,  occurred  on  the  night  of  May  10,  1919,  at  about 
midnight.  The  appellee  lives  about  21^  miles  southeast  of  Iowa 
City,  and  is  a  truck  gardener.  On  the  night  in  question,  he 
had  been  to  Iowa  City,  and  was  going  home,  accompanied  by 
his  wife.  He  was  driving  one  horse,  hitched  to  a  single  buggy. 
He  was  driving  east  on  Burlington  Street,  south  of  the  center 
of  the  street,  approaching  the  intersection  with  Dodge  Street. 
At  this  time,  the  appellant  Olive  Yetter  was  driving  an  auto- 
mobile westward,  on  the  north  side  of  Burlington  Street,  ap- 
proaching Dodge  Street.  She  was  an  experienced  driver,  and 
was  going  about  12  to  15  miles  an  hour.  When  the  automobile 
reached  the  intersection  of  Burlington  Street  and  Dodge  Street, 
the  car  was  turned  to  the  south,  for  the  purpose  of  passing  south- 
ward on  Dodge  Street.  At  that  time,  the  horse  and  buggy  of 
the  appellee  were  in  the  intersection  of  the  two  streets.  A  colli- 
sion occurred  between  the  two  vehicles.  The  appellee  claims 
that  the  horse  and  buggy  were  damaged  by  said  collision,  and 
that  his  wife  suffered  physical  injuries  as  the  result  thereof. 
The  claim  of  the  wife  was  assigned  to  the  appellee,  and  this 
action  was  brought  for  the  damages  claimed  by  appellee  as  the 
result  of  said  injuries.  The  car  in  question  was  owned  by  the 
appellant  Ida  Belle  Yetter,  who  is  the  mother  of  the  appellant 
Olive  Yetter,  who  was  driving  the  car.  A  counterclaim  was 
filed  for  damages  resulting  to  appellant's  car  as  the  result  of 
the  collision.  At  the  close  of  appellee's  evidence,  the  appellants 
moved  for  a  directed  verdict,  which  motion  was  overruled.  The 
jury  returned  a  verdict  in  favor  of  the  appellee  for  $550,  and 
judgment  was  rendered  thereon.  The  appellant  Ida  Belle  Yetter 
admitted  that,  if  plaintiff  was  entitled  to  any  damages,  the  said 
Ida  Belle  Yetter  was  liable  therefor.  For  convenience,  we  will 
refer  to  the  said  Olive  Yetter  as  though  she  were  the  sole 
appellant. 

The  main  contention  of  the  appellant  in  this  court  is  to  the 
effect  that  the  trial  court  should  have  sustained  the  appellant's 
motion  for  a  directed  verdict,  on  the  ground  that  the  evidence 
fails  to  show  that  the  appellant  was  guilty  of  negligence  which 
was  the  proximate  cause  of  the  injury.  It  is  the  appellant's  con- 
tention that  the  appellee  was  guilty  of  negligence  in  the  man- 
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agement  of  his  horse  at  the  time  of  the  collision ;  that  the  ap- 
pellee, at  or  about  the  instant  of  the  collision,  dropped  the 
lines;  and  that  the  horse  driven  by  the  appellee  reared  into  the 
air,  and  came  down  upon  the  hood  of  the  automobile ;  and  that 
the  condition  of  the  automobile  conclusively  demonstrates  that 
the  accident  happened  in  said  manner.  The  appellee  contends 
that  he  was  driving  on  the  south  side  of  Burlington  Street,  and 
that  he  saw  the  lights  of  the  car  coming  west  on  the  opposite 
side  of  the  street.  It  is  his  contention  that  he  had  passed  the 
eenter  of  the  intersection  of  the  two  streets  to  the  eastward, 
and  was  about  five  feet  from  the  southeast  corner  of  the  inter- 
section, and  that  the  car  was  almost  opposite  him  to  the  north, 
when  it  suddenly  turned  south  and  ran  into  him ;  that,  after  the 
accident,  the  car  was  faced  southwest,  with  the  left  hind  wheel 
apon  the  curb.  He  says  that,  when  he  saw  the  car  turn,  he 
tried  to  pull  up  the  horse,  and  shouted  '*  Whoa,'*  just  an  instant 
before  the  collision;  that  the  horse  was  kuQcked  down  by  the 
momentum  of  the  car,  and  carried  a  few  feet  into  Dodge  Street ; 
and  that  the  horse  was  lying  with  his  head  to  the  south,  back  to- 
ward the  west,  and  that  his  feet  seemed  to  be  under  the  automo- 
bile, so  that  he  could  not  get  up.  The  testimony  of  appellee's 
wife  was  substantially  to  the  same  effect. 

The  appellant  was  driving  the  car,  at  the  time  of  the  acci- 
dent, and  three  other  young  people  were  with  her  in  the  car, 
which  was  a  two-seated  car,  with  a  left-hand  drive.  She  testifies 
that,  as  she  came  west  on  Burlington  Street  to  Dodge  Street, 
she  turned  south,  in  order  to  go  down  Dodge  Street,  and  that 
she  was  at  about  the  center  of  the  intersection,  and  not  east 
of  it ;  that  she  had  lights  on  the  car ;  that  she  first  saw  the 
appellee's  horse  and  buggy  when  she  turned  south  on  Dodge 
Street ;  that,  as  soon  as  she  saw  the  horse  and  buggy,  she  turned 
^i&rply  to  the  left,  and  applied  the  brakes,  and  the  left  front 
wheel  went  over  the  curb  at  the  southeast  corner  of  the  inter- 
^tion;  that  the  horse  was  not  under  the  car;  but  that,  when 
the  car  stopped,  the  horse  was  on  top  of  the  car,  with  his  right 
front  leg  fastened  near  the  headlight.  Other  occupants  of  the 
ear  testify  to  substantially  the  same  effect,  and  say  that  the 
horse  came  down  on  top  of  the  car  with  his  front  feet,  and  that 
<»e  foot  was  caught  between  the  fender  and  the  headlight.   The 
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evidence  shows  that  one  headlight  was  broken,  the  rear  end  of 
the  right  fender  smashed  in,  and  the  hood  dented  on  the  right 
side,  near  the  center. 

Appellant  strongly  urges  that  the  testimony  of  appellant's 
witnesses  and  the  physical  condition  of  the  car  demonstrate  to 
a  certainty  that  the  accident  could  not  have  occurred  as  claimed 
by  the  appellee.  Appellant  argues  that  the  injury  was  caused 
by  appellee,  dropping  the  lines,  and  that  he  negligently  per- 
mitted the  horse  to  rear  into  the  air  and  come  down  upon  the 
hood  of  appellant's  car. 

Even  if  it  be  true  that  the  physical  condition  of  the  auto- 
mobile demonstrates  that,  during  the  accident,  the  horse  struck 
the  hood  of  the  automobile,  or  that  the  horse  was  caught  on 
the  car  between  the  fender  and  the  headlight,  as  claimed  by  the 
appellant,  and  that  the  horse  was  not  under  the  car,  as  claimed 
by  the  appellee,  these  facts,  if  so  found  by  the  jury,  would  not 
necessarily  ** conclusively  establish"  that  the  appellant  was  free 
from  negligence,  as  claimed  by  counsel,  or  that  the  appellee  was 
guilty  of  negligence  which  caused  the  injury.  Under  the  evi- 
dence, the  jury  may  well  have  found  that  the  appellant,  in  turn- 
ing to  the  left  from  Burlington  Street  into  Dodge  Street,  did 
not  pass  to  the  right  of  and  beyond  the  center  of  Dodge  Street 
before  turning,  as  required  by  Section  1571-ml8,  Paragraph  4, 
of  the  Supplement  to  the  Code,  1913,  then  in  force.  The  ap- 
pellant testified  that,  when  she  turned  south,  she  was  in  the 
center  of  the  intersection  of  the  two  streets.  The  appellee  tes- 
tified that  he  was  about  five  feet  from  the  southeast  corner  of 
the  intersection  when  the  appellant's  car  turned  south. 

If  the  jury  believed  the  testimony  of  the  appellee  in  this 
respect,  and  if  the  appellant,  in'  driving  the  car,  had  observed 
the  statute,  and  had  driven  to  the  right  of  and  beyond  the  cen- 
ter of  Dodge  Street  before  turning  south,  the  street  being  30 
feet  in  width,  the  car  would  evidently  have  passed  close  to  the 
rear  of  the  buggy,  instead  of  in  front  of  the  horse.  The  fact 
that  the  appellant's  car  was  turned  ta  the  left,  and  ran  on  the 
curb  at  the  southeast  corner  of  the  intersection,  might  have 
been  regarded  by  the  jury  as  corroborative  of  the  appellee's 
claim  that  he  was  east  of  the  center  of  Dodge  Street  at  the  time 
the  appellant's  car  turned  south.     The  jury  might  well  have 
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found,  under  the  evidence,  that  the  horse  reared  in  the  air  and 
came  down  upon  the  hood  of  the  ear;  but  this  would  not  be 
"conclusive"  of  the  fact  that  the  appellant  was  ffee  from  negli- 
gence, nor  would  such  fact,  if  established,  be  determinative  of 
negligence  on  the  part  of  the  appellee  in  driving  the  horse. 

The  parties  were  very  close  together  at  the  instant  that  the 
appellant  turned  her  car  south  on  Dodge  Street.  The  lights 
flashed  upon  the  horse  and  buggy.  It  would  not  be  conclusive 
evidence  of  negligence  on  the  part  of  the  driver  of  the  horse, 
even  if  it  be  true,  as  claimed  by  the  appellant,  that,  under  these 
circumstances,  the  horse  plunged  into  the  air,  and  came  down 
upon  the  hood  of  the  automobile.  It  is  the  appellant's  conten- 
tion that  the  appellee  dropped  the  lines  with  which  he  was  driv- 
ing the  horse,  and  allowed  the  horse  to  run  into  the  automobile. 
The  appellee,  on  the  other  hand,  testified  that  he  tried  to  pull 
up  the  horse,  shouted  **Whoa,''  and  pulled  on  the  lines;  and 
he  is  corroborated  in  this  by  the  testimony  of  his  wife.  The 
whole  situation  was  fully  described  by  witnesses  for  both  ap- 
pellant an  J  appellee,  supporting  the  respective  claims  of  the 
parties.  It  was  esstotially  a  question  for  the  jury  to  determine 
ivhether  the  appellee  was  free  from  negligence  in  the  manage- 
ment of  his  horse,  and  whether  the  appellant,  in  turning  the 
ear  at  the  place  and  in  the  manner  she  did,  was  guilty  of  negli- 
gence. 

We  have  not  attempted  a  review  of  all  of  the  evidence, — to 
do  so  would  serve  no  good  purpose.  The  matter  was  submitted 
to  the  jury  under  proper  instructions.  The  finding  of  the  jury 
on  the  fact  question  is  conclusive  and  binding  upon  us,  and  the 
court  did  not  err  in  refusing  to  direct  a  verdict  for  the  appellant. 
Kimhro  v.  Moles,  175  Iowa  528. 

II.  Error  is  predicated  upon  the  action  of  the  court  in 
sustaining  a  motion  to  withdraw  the  testimony  of  the  witnesses 
Murphy  and  Clifford  and  Elbert  Eden.  The  evidence  of  these 
2.  EviDKfc*-  witnesses  was  to  the  effect  that,  in  December, 

SSTtei-  1919,  they  were  driving  in  an  automobile  in  the 
timony."  forcuoou,  and  met  the  appellee  and  his  wife  in 

a  rig  on  a  street  in  Iowa  City,  driving  the  same  horse  that  they 
were  driving  on  the  night  of  the  accident;  that  the  car  passed 
the  horse,  and  that  the  horse's  head  was  within  about  two  feet 
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of  the  car,  and  the  horse  did  not  show  any  evidence  of  fright. 

The  motion  to  withdraw  the  testimony  was  on  the  ground 
that  it  was  incompetent,  irrelevant,  and  immaterial,  and  not 
proper  rebuttal.  It  is  appellant's  contention  that  this  was  proper 
rebuttal  testimony,  because  it  tended  to  dispute  the  testimony 
of  the  appellee  in  regard  to  the  conduct  of  the  horse  after, the 
accident.    The  appellee  testified,  on  cross-examination: 

**At  this  time,  in  driving  along  the  highway  he  frequently 
bolts.  In  town,  I  sometimes  drive  him  close  to  automobiles 
without  him  showing  fear.  •  *  •  If  he  met  a  car,  he  might 
bolt  and  might  not.  I  would  say  you  could  not  drive  him 
within  a  couple  of  feet  of  a  moving  cat*  without  him  showing 
fear.  If  you  drove  him  within  a  couple  of  feet  of  a  moving  car, 
he  would  not  always  bolt.  In  town,  and  car  was  going  slow, 
he  don't  notice  them  so  much;  but  on  a  country  road,  if  you 
drove  him  within  a  couple  of  feet  of  a  car,  he  would  be  pretty 
liable  to  bolt. ' ' 

We  do  not  think  there  was  any  reversible  error  in  striking 
the  testimony  of  these  witnesses.  The  fact  that  they  met  the 
appellee's  horse  on  the  street  in  the  city,  and  passed  him  with 
a  car  within  two  feet,  and  did  not  observe  any  evidence  of 
fright  on  the  part  of  the  horse,  did  not  fairly  rebut  the  testimony 
of  the  appellee.    The  appellee  said : 

**In  town,  I  sometimes  drive  him  close  to  automobiles  with- 
out him  showing  fear." 

We  cannot  reverse  because  the  testimony  of  these  witnesses 
was  withdrawn  from  the  jury. 

III.  Error  is  claimed  in  the  refusal  of  the  court  to  with- 
draw the  appellee's  claim  for  injury  to  his  wife.  The  appellant 
offered  the  testimony  of  a  physician  who  had  never  attended  the 
appellee's  wife,  but  who,  answering  a  hypothetical  question, 
testified  that  the  physical  conditions  described  by  the  appellee's 
wife  might  be  due  to  natural  causes.  This  testimony  was  prop- 
erly admitted,  but  was  not  conclusive  on  the  question.  The 
appellee 's  wife  testified  regarding  her  condition  of  health  before 
the  injury  and  afterward.  Extensive  arguments  are  presented, 
to  us  on  the  question  of  whether  or  not  appellee's  wife  was  in- 
jured, and  the  extent  of  such  injuries,  if  any,  and  whether  or 
not  the  conditions  of  which  she  complains  were  caused  by  the 
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accident  or  are  the  result  of  natural  conditions,  or  of  imagina- 
tion, or  of  malingering.  We  cannot  pass  upon  these  disputed 
qnestions  of  fact.  The  finding  of  the  jury  has  substantial  sup- 
port in  the  evidence,  and  we  cannot  interfere. 

IV.  It  is  argued  that  the  verdict  is  not  sustained  by  suffi- 
cient evidence;  that  the  same  is  contrary  to  law,  and  is  the 
result  of  passion  and  prejudice.  We  have  not  attempted  to 
set  ont  all  of  the  evidence  in  the  case,  although  we  have  examined 
the  record  with  care.  It  was  clearly  a  fact  question,  both  as 
to  tbe  negligence  of  the  appellee  and  the  negligence  of  the 
appellant.  There  was  evidence  of  damage  to  the  appellee's 
horse  and  to  the  buggy,  and  of  injury  to  the  appellee's  wife. 
The  size  of  the  verdict  is  not  such  as  to  indicate  passion  and 
prejudice  on  the  part  of  the  jury.  The  cause  was  carefully 
submitted  to  the  jury  upon  instructions  of  which  no  complaint 
is  made.  We  find  no  reversible  error  in  the  record,  and  the 
judgment  of  the  lower  court  must  be,  and  is, — Affirmed, 

Evans,  C.  J.,  Stevens  and  Arthur,  J  J.,  concur. 


Kenxunqunda  p.  Arends,  Appellee,  v.  John  Frerichs  et  al., 

Appellants. 

TETJ8T8:  Fiduciary  BelatiomH-PareiDt  and  OUld.  A  parent  who,  in 
1  good  faith  and  for  adequate  consideration,  purchases  property  in 
which  his  minor  child,  as  an  heir,  has  an  interest  which  is  neg- 
ligible, owing  to  the  incumbered  condition  of  the  property  and  its 
liability  for  other  deb^s,  does  not,  because  of  the  existing  fiduciary 
relation,  become  a  trustee  of  the  property  for  the  benefit  of  the 
ehild. 

TSKANCY  IN  COMMON:  Acquisition  of  Outstanding  Title  by  Co- 
2  tenant.  A  mother  who  purchases  an  outstanding  title  to  property 
which  is  held  by  her  in  common  with  her  minor  child,  and  at  all 
times  thereafter,  with  knowledge  of  the  child,  takes  possession,  and 
el&ims  and  exercises  absolute  ownership  over  the  property  for  more 
than  ten  years  after  the  child  attains  its  majority,  acquires  full 
title  by  adverse  possession,  even  though  it  be  conceded,  arguendo, 
that  the  original  acquisition  of  the  outstanding  title  by  the  mother 
amounted  to  nothing  more  than  an  equitable  redemption  of  the 
property  for  the  common  benefit  of  herself  and  child. 
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Appeal  from  Grundy  District  Court, — Thomas  J.  Guthbie, 

Judge. 

October  18, 1921. 

Action  in  equity,  to  recover  an  interest  in  real  estate.  A 
decree  was  entered  for  plaintiff,  and  the  defendants  appeal.  The 
facts  lappear  in  the  opinion. — Reversed, 

Edwards,  Longley,  Ransier  <fe  Harris  and  F.  A.  Ontjes,  for 
appellants. 

Deacon,  Good,  Sargent  &  Spangler,  for  appellee. 

Faville,  J. — I.  Conrad  Pickleman  was  a  farmer,  residing 
in  Grundy  County,  Iowa.  He  owned  280  acres  of  land,  and 
had  some  personal  property  and  an  equitable  interest  in  other 
real  estate.  Pickleman  died  in  1878,  leaving  surviving  him  a 
daughter,  at  that  time  about  two  years  of  age,  and  his  widow, 
Folka  Pickleman,  about  20  years  of  age.  The  child  gi'ew  to 
womanhood  and  married.  The  widow  married  a  man  by  the 
name  of  John  Frerichs.  This  action  was  originally  brought  by 
the  daughter  against  her  mother,  to  recover  an  interest  in  the 
remaining  portion  of  the  said  280  acres  of  which  Conrad  Pickle- 
man died  seized.  During  the  pendency  of  the  litigation,  the 
mother  died,  and  the  appellants  herein  are  her  surviving  hus- 
band and  children,  and  the  executor  of  her  will,  who  were  sub- 
stituted as  defendants. 

Pickleman  was  heavily  indebted  at  the  time  of  his  death  . 
He  left  no  will,  and  his  father-in-law  was  appointed  administra- 
tor of  the  estate.  In  due  time,  the  estate  w^as  closed,  and  the 
general  creditors  of  Pickleman  received  less  than  40  cents  on 
the  dollar  on  their  various  claims.  At  the  time  of  Pickleman  's 
death,  the  real  estate  in  controversy  w^as  incumbered  by  a  mort- 
gage of  $2,600  and  interest,  and  there  w^as  also  outstanding 
thereon  a  mechanics'  lien  for  about  $400,  which  was  held  by  one 
Turner.  In  May,  1878,  action  w-as  commenced  by  Turner  t;o 
foreclose  his  mechanics'  lien.  The  foreclosure  proceedings  went 
to  decree,  and  execution  was  issued,  and  the  land  was  sold,  to 
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satisfy  said  decree.  The  sheriff's  certificate  of  sale  was  issued 
to  Turner,  the  plaintiflF  in  said  action,  who  subsequently  assigned 
the  same  to  one  Aikin.  Shortly  before  the  period  of  redemption 
expired,  Aikin  assigned  the  certificate  of  sale  to  Hinderk  Prer- 
iehs,  uncle  of  the  widow,  Folka  Pickleman,  for  a  consideration 
of  $400,  and  on  September  1,  1880,  Hinderk  obtained  and 
recorded  a  sheriff's  deed  to  said  land.  On  the  same  day,  he 
executed  a  special  warranty  deed  to  the  widow,  Folka,  which 
deed  he  retained  as  security  for  the  purchase  price  to  be  paid 
by  her.  About  two  years  thereafter,  said  deed  was  delivered 
to  the  said  Folka,  and  was  placed  on  record  March  1,  1883.  On 
December  8,  1880,  the  district  court  of  Grundy  County  set  off 
to  the  said  widow,  Polka,  65  acres  out  of  said  farm  as  her  dis- 
tributive share. 

Immediately  following  the  death  of  Conrad  Pickleman,  the 
indow  and  her  daughter  made  their  home  with  the  widow's 
father,  one  Harm  Kramer.  In  the  spring  of  1883,  the  widow 
married  John  Prerichs,  son  of  said  Hinderk  Frerichs,  and 
shortly  after  their  marriage,  these  parties  moved  upon  the  farm 
in  question,  and  continued  to  live  there  for  several  years.  Build- 
ings, fences,  and  tiling  were  placed  upon  the  farm,  and  it  wa? 
mortgaged,  and  one  40  was  sold. 

Some  30  years  before  this  case  was  tried,  Polka  rented  the 
farm  to  one  Myer,  who  occupied  it  as  tenant  thereafter,  and 
nntil  after  this  suit  was  commenced.  The  daughter  lived  on 
the  farm  with  her  mother  and  stepfather  for  several  years.  She 
was  married  in  1896,  and  thereafter  lived  in  the  village  of  Hol- 
land, about  three  miles  distant  from  the  farm,  where  her  hus- 
iand  was  engaged  in  business  as  a  general  merchant.  After 
the  mother  rented  the  farm  to  Myer,  she  also  lived  in  the  village 
of  Holland,  and  continued  to  reside  there  until  her  death.  The 
mother  collected  all  the  rents  and  paid  the  taxes,  and  exercised 
foil  ownership  of  the  farm. 

This  action  was  begun  in  1914,  and  by  it  the  appellee  seeks 
to  establish  an  interest  in  the  said  land  as  heir  of  her  deceased 
toer,  Conrad  Pickleman,  and  she  also  seeks  an  accounting  for 
the  rents  derived  from  the  land  by  the  mother  since  the  father's 
death. 

It  Ls  the  contention  of  the  appellants  that  the  mother,  Polka, 
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obtained  the  full  legal  title  to  the  premises  by  deed  from  Hinderk 
Frerichs  to  her,  and  that,  in  any  event,  her  title  has  ripened  by 
adverse  possession,  and  that  the  appellee  is  now  estopped  from 
asserting  any  interest  in  said  premises.  The  statute  of  limita- 
tions is  also  relied  upon  as  a  defense. 

The  testimony  in  the  case  is  exceedingly  voluminous.  It  is 
impossible  for  us  to  set  it  out  in  detail.  The  administration  of 
the  estate  of  Conrad  Pickleman  involved  many  transactions. 
There  were  numerous  contests  between  his  creditors  and  the 
administrator  of  his  estate.  Many  hearings  were  had  before 
a  referee.  Objections  were  filed  to  the  reports  of  the  administra- 
tor, and  hearings  were  had  thereon.  The  record  of  these  some- 
what complicated  and  voluminous  proceedings  in  the  administra- 
tion of  the  estate  of  Conrad  Pickleman  has  been  transported 
en  masse  into  the  record  in  this  case,  including  depositions  and 
the  transcripts  of  testimony  taken  during  the  various  stages  of 
the  administration  of  the  estate  of  said  decedent.  A  consider- 
able amount  of  this  evidence  is  incompetent,  and  cannot  be  con- 
sidered in  determining  the  issues  in  this  case. 

The  storm  center  of  tliis  controversy  is  in  regard  to  the  deed 
which  Folka  obtained  from  Hinderk  to  the  land  in  controversy. 

II.     It  is  contended  by  appellee  that  the  whole  proceedings 
which  resulted  in  the  execution  and  delivery  of  the  deed  to  the 
premises  from  Hinderk  Frerichs  to  Folka  were  in  fulfillment 
of  a  scheme  on  the  part  of  Folka  to  cheat  and  defraud   her 
daughter,  the  appellee,  of  her  interest  in  this  land.    Practically 
every  incident  and  circumstance  connected  with  this  transaction, 
from  the  filing  of  the  mechanics'  lien  by  Turner  until  the  de- 
livery of  the  deed  from  Hinderk  Frerichs  to  the  widow,  is  ex- 
hibited as  evidential  of  a  fraudulent  scheme.     It  is  contended 
that  this  woman,  left  a  widow  at  about  20  years  of  age,  atici 
beset  by  the  numerous  creditors  of  her  husband,  started  out 
to  deliberately  plan  to  cheat  and  defraud  her  child,  then  about 
two  years  of  age,  out  of  her  interest  in  her  father's  estate.     It 
is  suggested  that  she  conspired  with  the  party  who  held  the 
mechanics'  lien  to  have  the  same  foreclosed,  and  that  she  fraudti- 
lently  failed  to  interpose  a  defense  in  said  action.     The  fac*/t 
that  one  of  her  attorneys  was  appointed  guardian  ad  litem  for 
the  minor  child  in  certain  proceedings  is  noted  as  a  suspicioixs 
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eircumfitance.  The  fact  tliat  she  testified  as  a  witness  upon  the 
trial  of  the  mechanics'  lien  case,  and  that  by  her  it  was  estab- 
lished that  the  material  furnished  her  husband  went  upon  the 
premises  in  controversy,  is  also  claimed  to  be  a  badge  of  fraud. 
It  is  likewise  urged  that  the  action  to  foreclose  the  mechanics' 
lien  was  barred  by  the  statute  of  limitations,  and  that  the  widow 
did  Dot  interpose  such  defense,  and  that  this  is  evidence  of  a 
fraudulent  purpose  on  her  part.  The  fact  that  she  married  the 
son  of  Hinderk  Frerichs,  who  acquired  the  title  and  conveyed 
the  same  to  her,  is  also  claimed  to  be  indicative  of  the  fraudulent 
character  of  the  transaction. 

We  have  not  attempted  to  review  all  the  evidence  on  this 
question,  but  merely  to  outline  some  of  its  general  characteristics. 
We  have  examined  the  record  with  care,  and  find  that  the  ap- 
pellee' has  failed  to  establish  her  claim  of  actual  fraud  on  the 
part  of  the  widow  in  regard  to  the  foreclosure  proceedings  in 
the  mechanics'  lien  case.  We  are  satisfied  from  the  record  that 
the  lien  holder,  one  Turner,  brought  the  foreclosure  action  in 
good  faith,  without  any  collusion  or  conspiracy  with  the  widow, 
Folks ;  that  the  decree  of  the  court  was  obtained  without  fraud ; 
and  that  the  proceedings  which  culminated  in  the  issuance  of 
the  sheriff's  certificate  of  sale  to  the  lien  holder.  Turner,  and 
bis  assignmoit  thereof  to  Aikin,  were  all  done  in  good  faith. 

It  is  contended  that,  after  the  sale  of  the  premises  under 
the  foreclosure  proceedings,  the  widow,  Folka,  arranged  for  the 
procurement  of  the  sheriff's  deed  and  a  subsequent  conveyance 
of  the  title  to  her,  in  pursuance  of  a  fraudulent  scheme  on  her 
part  to  cheat  appellee.  As  to  this  feature  of  the  transaction, 
which  we  shall  discuss  somewhat  later,  we  also  fail  to  find  from 
the  evidence  that  the  widow  was  guilty  of  fraud.  Our  conclu- 
sion  is  that  the  contention  of  the  appellee,  that  in  these  various 
transactions  the  mother  was  actuated  by  a  purpose  to  cheat  and 
defraud  the  appellee,  and  did  so  cheat  and  defraud  her,  is  not 
sustained  by  the  proof.  A  further  recital  of  the  evidence  upon 
which  we  base  this  conclusion  would  serve  no  useful  purpose, 
but  none  of  it  has  been  overlooked. 

III.  It  is  one  of  the  contentions  of  the  appellee  that,  by 
nrtue  of  the  fiduciary  relation  existing  between  the  mother  and 
her  minor  daughter,  the  procurement  of  the  title  to  the  land 
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obtained  the  full  legal  title  to  the  premises  by  deed  from  Hinderk 
Frerichs  to  her,  and  that,  in  any  event,  her  title  has  ripened  by 
adverse  possession,  and  that  the  appellee  is  now  estopped  from 
asserting  any  interest  in  said  premises.  The  statute  of  limita- 
tions is  also  relied  upon  as  a  defense. 

The  testimony  in  the  case  is  exceedingly  voluminous.  It  is 
impossible  for  us  to  set  it  out  in  detail.  The  administration  of 
the  estate  of  Conrad  Pickleman  involved  many  transactions. 
There  were  nimierous  contests  between  his  creditors  and  the 
administrator  of  his  estate.  Many  hearings  were  had  before 
a  referee.  Objections  were  filed  to  the  reports  of  the  administra- 
tor, and  hearings  were  had  thereon.  The  record  of  these  some- 
what complicated  and  voluminous  proceedings  in  the  administra- 
tion of  the  estate  of  Conrad  Pickleman  has  been  transported 
en  masse  into  the  record  in  this  case,  including  depositions  and 
the  transcripts  of  testimony  taken  during  the  various  stages  of 
the  administration  of  the  estate  of  said  decedent.  A  consider- 
able amount  of  this  evidence  is  incompetent,  and  cannot  be  con- 
sidered in  determining  the  issues  in  this  case. 

The  storm  center  of  this  controversy  is  in  regard  to  the  deed 
which  Folka  obtained  from  Hinderk  to  the  land  in  controversy. 

II.  It  is  contended  by  appellee  that  the  whole  proceedings 
which  resulted  in  the  execution  and  delivery  of  the  deed  to  the 
premises  from  Hinderk  Frerichs  to  Folka  were  in  fulfillment 
of  a  scheme  on  the  part  of  Folka  to  cheat  and  defraud  her 
daughter,  the  appellee,  of  her  interest  in  this  land.  Practically 
every  incident  and  circumstance  connected  with  this  transaction, 
from  the  filing  of  the  mechanics'  lien  by  Turner  until  the  de- 
livery of  the  deed  from  Hinderk  Frerichs  to  the  widow,  is  ex- 
hibited as  evidential  of  a  fraudulent  scheme.  It  is  contended 
that  this  woman,  left  a  widow  at  about  20  years  of  age,  and 
beset  by  the  numerous  creditors  of  her  husband,  started  out 
to  deliberately  plan  to  cheat  and  defraud  her  child,  then  about 
two  years  of  age,  out  of  her  interest  in  her  father's  estate.  It 
is  suggested  that  she  conspired  with  the  party  who  held  the 
mechanics'  lien  to  have  the  same  foreclosed,  and  that  she  fraudu- 
lently failed  to  interpose  a  defense  in  said  action.  The  fact 
that  one  of  her  attorney's  was  appointed  guardian  ad  litem  for 
the  minor  child  in  certain  proceedings  is  noted  as  a  suspicious 
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cireumstance.  The  fact  that  she  testified  as  a  witness  upon  the 
trial  of  the  mechanics'  lien  case,  and  that  by  her  it  was  estab- 
lished that  the  material  furnished  her  husband  went  upon  the 
premises  in  controversy,  is  also  claimed  to  be  a  badge  of  fraud. 
It  is  likewise  urged  that  the  action  to  foreclose  the  mechanics' 
lien  was  barred  by  the  statute  of  limitations,  and  that  the  widow 
did  not  interpose  such  defense,  and  that  this  is  evidence  of  a 
fraudulent  purpose  on  her  part.  The  fact  that  she  married  the 
son  of  Hinderk  Frerichs,  who  acquired  the  title  and  conveyed 
the  same  to  her,  is  also  claimed  to  be  indicative  of  the  fraudulent 
character  of  the  transaction. 

We  have  not  attempted  to  review  all  the  evidence  on  this 
question,  but  merely  to  outline  some  of  its  general  characteristics. 
We  have  examined  the  record  with  care,  and  find  that  the  ap- 
pellee' has  failed  to  establish  her  claim  of  actual  fraud  on  the 
part  of  the  widow  in  regard  to  the  foreclosure  proceedings  in 
the  mechanics'  lien  case.  We  are  satisfied  from  the  record  that 
the  lien  holder,  one  Turner,  brought  the  foreclosure  action  in 
good  faith,  without  any  collusion  or  conspiracy  with  the  widow, 
Folka ;  that  the  decree  of  the  court  was  obtained  without  fraud ; 
and  that  the  proceedings  which  culminated  in  the  issuance  of 
the  sheriff's  certificate  of  sale  to  the  lien  holder.  Turner,  and 
his  assignment  thereof  to  Aikin,  were  all  done  in  good  faith. 

It  is  contended  that,  after  the  sale  of  the  premises  under 
the  foreclosure  proceedings,  the  widow,  Folka,  arranged  for  the 
procurement  of  the  sheriff's  deed  and  a  subsequent  conveyance 
of  the  title  to  her,  in  pursuance  of  a  fraudulent  scheme  on  her 
part  to  cheat  appellee.  As  to  this  feature  of  the  transaction, 
which  we  ahall  discuss  somewhat  later,  we  also  fail  to  find  from 
the  evidence  that  the  widow  was  guilty  of  fraud.  Our  conclu- 
sion 18  that  the  contention  of  the  appellee,  that  in  these  various 
transactions  the  mother  was  actuated  by  a  purpose  to  cheat  and 
defraud  the  appellee,  and  did  so  cheat  and  defraud  her,  is  not 
sustained  by  the  proof.  A  further  recital  of  the  evidence  upon 
which  we  base  this  conclusion  would  serve  no  aseful  purpose, 
but  none  of  it  has  been  overlooked. 

III.  It  is  one  of  the  contentions  of  the  appellee  tliat,  by 
Tutoe  of  the  fiduciary  relation  existing  between  the  mother  and 
her  minor  daughter,  the  procurement  of  the  title  to  the  land 
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by  the  mother  was  a  fraud  upon  appellee,  and 

1.  Tbustb:    fldu-  ,  .  ,  ,  ,     ,  ,    ,, 

ciary  relations:    that,  m  any  event,  the  mother  held  the  prem- 

parent  and  child*    .  •       ^        ^     »        j.i  ii  i_    •  *    i. 

ises  m  trust  for  the  appellee,  as  heur  of  her 
deceased  father. 

As  before  stated,  we  fail  to  find  evidence  of  any  intent  on 
the  part  of  the  mother  to  cheat  and  defraud  the  appellee.  Is 
she  chargeable  as  a  trustee  f  The  mother,  as  natural  g]aardian 
of  her  child,  was  undoubtedly  required,  both  by  good  morals 
and  by  law,  to  exercise  the  utmost  good  faith  in  dealing  with 
the  property  rights  of  her  infant  child.  But  a  parent  is  not 
ipso  facto  a  **  trustee  *'  of  the  property  of  a  child,  nor  is  a 
parent  absolutely  prevented  from  acquiring  an  interest  in  prop- 
erty belonging  to  a  child.  The  relationship  does  not,  in  and 
of  itself,  create  a  trusteeship.  The  relation  between  the  parties 
is  fiduciary  and  confidential.  Scrupulous  good  faith  is  required 
at  all  times,  but  a  parent  is  not  prevented  from  purchasing 
in  good  faith,  and  for  a  valuable  and  adequate  consideration, 
property  in  which  a  minor  child  nmy  have  an  interest.  By  such 
a  purchase,  if  fairly  and  honestly  made,  in  good  faith  and  for 
a  valuable  and  adequate  consideration,  the  parent  does  not 
become  a  trustee  of  the  property  so  purchased,  from  the  fact 
of  the  relationship  between  the  parties  alone. 

As  before  stated,  the  land  involved  herein  consisted  of  a 
tract  of  280  acres.  There  was  an  outstanding  mortgage  of  ap- 
proximately $2,600  against  it.  The  mechanics'  lien  had  been 
foreclosed  and  the  entire  premises  sold  thereunder  for  $400  on 
August  30,  1879.  Numerous  creditors  had  filed  their  claims 
against  the  estate  of  the  decedent.  During  the  year  of  redemp- 
tion from  the  mechanics'  lien  foreclosure,  the  administrator  of 
the  estate  had  made  application  to  the  court  for  an  order  to  sell 
the  real  estate  of  the  decedent,  to  pay  debts  of  the  estate.  A 
referee  appointed  by  the  court  to  consider  this  matter  reported 
to  the  court  that  the  premises  were  incumbered  to  the  full 
amount  of  their  value.  This  report  was  approved  by  the  court, 
and  an  order  for  a  sale  of  the  premises  was  refused  by  the  court. 
The  creditors  of  the  estate  received  less  than  40 -cents  on  the 
dollar  of  their  claims  on  final  settlement.  The  widow  was  entitled 
to  her  share  in  the  premises,  under  the  statute,  free  from  debts. 

Various  witnesses  testified  that,  in  their  opinion,  the  land 
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was  worth  from  $25  to  $30  an  acre  in  1880.  The  record  of 
sales  of  land  in  that  locality  during  that  year  (1880)  indicated 
that  the  recited  consideration  in  transfers  was,  on  an  average, 
considerably  less  than  $20  an  acre.  It  is  obvious  that  testimony 
of  this  character,  respecting  a  particular  tract  of  land  at  a 
remote  time,  with  the  fluctuation  in  values  from  year  to  year, 
must,  of  necessity,  be  somewhat  uncertain.  While  the  dower 
interest  of  the  widow  had  not  been  formally  set  off  to  her  by 
order  of  court  at  this  time,  she  was  entitled,  as  a  matter  of  law, 
to  the  admeasurement  of  her  dower  in  the  land  and  to  the 
setting  apart  to  her  of  one  third  in  value  of  the  estate,  free 
from  debts;  so  that  the  value  of  the  appellee's  interest  in  the 
land  of  the  decedent  must  be  determined  by  taking  into  con- 
sideration the  value  of  the  dower  interest  of  the  widow  in  said 
land.  The  outstanding  mortgage,  with  its  accumulated  interest, 
the  amount  due  on  the  mechanics'  lien,  and  the  sum  owing  to 
general  creditors  approximately  equaled,  if  it  did  not  exceed^ 
the  estimated  value  of  the  appellee's  interest  in  the  lands  of  the 
decedent  at  the  time.  The  finding  of  the  court,  upon  the  appli- 
cation of  the  administrator  for  authority  to  sell  the  land  to 
satisfy  the  indebtedness,  that  the  premises  were  incumbered  to 

• 

the  full  amount  of  their  value,  is  of  significance,  and  the  con- 
elusion  seems  to  be  supported  by  the  evidence  offered  in  this 
case.  We  are  satisfied  from  the  record  that,  practically  speak- 
ing, there  was  no  monetary  value  to  appellee's  interest  in  the 
land  at  that  time.  It  was  at  least  negligible.  We  do  not  find 
that^  under  the  facts  disclosed  by  the  record,  the  widow  acted 
in  bad  faith  in  the  acquisition  of  the  title  to  the  land,  or  that, 
by  reason  of  the  circumstances  and  the  relationship  of  the  parties, 
she  should  be  charged  as  a  trustee  because  of  the  relationship  of 
parent  and  child.  As  bearing  on  the  question  herein  discussed, 
see  Wdeh  v.  McGrath,  59  Iowa  519;  Otio  v.  Scklapkdhl,  57 
Iowa  226. 

IV.  It  is  contended,  however,  that,  by  reason  of  the  facts 
and  circumstances  disclosed  in  the  record,  the  acquisition  of 
the  deed  to  the  premises  by  Folka  should  be  held,  in  equity,  to 
be  a  redemption  by  her  as  a  cotenant  of  property  belonging  to 
her  and  her  daughter,  as  tenants  in  common,  and  that  such 
equitable  redemption  inures  to  the  benefit  of  the  appellee,  as 
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such  cotenant.  It  is  assumed  by  both  parties  to  the  ease  that 
the  appellee  and  her  mother  were  tenants  i^  common  of  the 
premises,  and  we  are  not  called  upon  to  determine  that  question. 

It  will  be  noticed  that,  at  the  time  the  land  was  sold  at  the 
sheriff's  sale  under  the  foreclosure  of  the  mechanics'  lien,  to  wit, 
on  August  30,  1879,  the  widow's  dower  had  not  yet  been  defi- 
nitely set  off  to  her  by  order  of  court.  The  application  to  ad- 
measure her  dower  had,  however,  been  fijLed  on  June  9,  1879,  the 
day  before  the  decree  was  entered  in  the  foreclosure  case.  The 
court  had  recognized  her  right  to  dower  in  the  pr^niseS)  and 
had  appointed  referees  to  admeasure  it.  The  report  of  said 
referees  admeasuring  her  dower  was  filed  on  June  19,  1880. 
The  report  was  not  approved  by  the  court  until  December  8, 
1880.  The  widow  had  been  made  a  party  defendant  in  the  fore- 
closure proceedings,  and,  so  far  as  the  record  discloses,  there 
was  no  reference  to,  or  recognition  of,  her  dower  rights  in  the 
premises  in  the  foreclosure  action. 

There  is  no  doubt  that  she  knew  of  the  foreclosure  of  the 
mechanics'  lien,  and  that  the  entire  farm  had  been  3old  there- 
under. It  also  appears  from  the  evidence  that,  before  the  year 
of  redemption  expired,  her  attorneys  interviewed  the  holder  of 
the  certificate  of  sale,  respecting  an  assignment  of  the  same; 
but  nothing  came  of  this,  and  there  is  no  evidence  to  show  that 
Hinderk  Frerichs,  who  did  procure  an  assignment  of  the  cer- 
tificate from  Aikin,  ever  knew  of  this  action  on  the  part  of  the 
attorneys.  The  period  of  redemption  from  the  sale  xmder  fore- 
closure of  the  mechanics'  lien  expired  August  30,  1880.  The 
widow,  Folka,  prior  to  the  expiration  of  the  year  of  redemption, 
interviewed  her  uncle,  Hinderk  Frerichs^  in  regard  to  the  out- 
standing sheriff's  eertificate.  Just  exactly  what  was  aaid  and 
done  between  the  parties  and  the  deductions  to  be  drawn  there- 
from form  the  subject  of  extensive  discussion  by  counsel  for 
both  parties.  Hinderk  Frerichs  was  not  a  witness  in  regard  to 
this  transaction.  The  widow,  Folka,  testified  in  regard  thereto 
on  two  different  occasions,  and  it  must  be  conceded  that  her 
testimony  is  not  altogether  consistent.  It  is  evident  that  she 
was  solicitous  to  save  something,  if  possible,  out  of  the  wreckage 
of  her  husband's  estate.  It  is  strenuously  contended  by  the 
appellee  that  the  conduct,  of  the  widow  in  connection  with  this 


Oet.,1921]  Abends  v.  FREBiaHS.  293 

matter  was  in  pursuance  of  a  frandnlent  scheme  and  design  on 
her  part  to  secure  the  entire  farm  for  herself,  and  to  cheat  and 
defraud  the  appellee  of  her  interest  therein.  The  widow  ad- 
mitted, on  cross-examination,  that  she  made  ''an  arrangement" 
with  Hinderk  Frerichs  for  him  to  advance  the  money  for  the 
purpose  of  securing  the  certificate  of  sale,  and  that  this  ''ar- 
rangement" with  him  was  made  before  he  took  the  assignment. 
At  one  time,  she  testified  that  the  talk  was  with  regard  to  the 
fann,  and  at  another  time,  she  testified  that  it  was  only  with 
regard  to  the  65  acres.  The  testimony  in  regard  to  the  so-called 
"arrangement"  was  to  the  effect  that,  when  she  interviewed 
her  unde  in  regard  to  the  matter,  he  told  her  that  he  would 
see  about  it,  and  would  talk  it  over  with  his  wife.  She  testifies 
that  nothing  further  was  said  between  her  and  Hinderk  in  regard 
to  the  matter  until  Hinderk  secured  the  sherifif's  deed.  After 
this  talk  with  the  widow,  however,  Hinderk  approached  the 
holder  of  the  sheriff's  certificate  of  sale,  and  on  August  25, 
1880,  secured  an  assignment  of  the  same  for  a  consideration  of 
$400.  The  widow  testified  that  she  contributed  no  part  of  this 
amount.  The  day  after  the  period  of  redemption  expired, 
Hinderk  obtained  a  sheriff's  deed  to  the  premises.  At  the  same 
time  and  place  that  he  secured  the  sheriff's  deed,  Hinderk  exe^ 
euted  to  the  widow  a  sx)ecial  warranty  deed  for  the  premises,  and 
orally  agreed  with  the  widow  to  convey  the  premises  to  her  upon 
her  payment  to  him  of  a  consideration  of  $800,  which  was  twice 
the  amount  that  he  had  paid  for  the  assignment  of  the  sheriff's 
certifieate.  The  deed  recited  a  consideration  of  $3,000 ;  but,  as 
before  stated,  there  was  an  outstanding  mortgage  on  the  farm 
of  $2,600  and  accumulated  interest.  The  widow's  testimony  was 
to  the  effect  that  the  understanding  was  that  Hinderk  was  to 
hold  the  deed  as  security  for  the  payment  to  him  of  $800,  and 
that,  when  the  same  was  so  paid,  the  deed  was  to  be  delivered  to 
her.  She  also  testified  that  she  was  about  two  years  in  paying 
to  Hinderk  the  $800,  and  that,  when  it  was  all  paid,  he  deliv- 
ered to  her  the  deed,  which  she  placed  of  record  on  March  1, 
1883. 

During  this  period  of  time,  the  widow  did  not  have  pos- 
seosion  of  the  land.  Thereafter,  she  married  John  Frerichs, 
«m  of  Hinderk,  and  took  actual  possession  of  the  farm  and 


294  Abends  v.  Frerichb.  [192  Iowa 

built  buildings  and  fences  thereon,  placed  tiling  on  the  same, 
executed  mortgages  thereon,  sold  one  40  of  the  tract,  and  con- 
tinued thereafter  to  hold  possession,  either  by  herself  or  by  a 
tenant,  until  this  suit  was  conunenced. 

Assuming  that  the  parties  were  tenants  in  common,  we 
have  held  that  one  cotenant  cannot  acquire  an  outstanding  title 
to  land  held  by  tenants  in  common,  and  thus  defeat  the  title 
of  the  other  cotenant  to  his  undivided  interest,  where  each 
owes  a  duty  to  protect  the  title.  In  Weare  v.  Van  Meier,  42 
Iowa  128,  we  said : 

''A  tenant  in  common  holds  a  several  interest  in  the  lands, 
which  is  so  far  identical  with  his  cotenants'  interest  that,  in 
all  matters  affecting  the  estate,  he  will  be  regarded  as  acting 
for  them,  as  well  as  for  himself.  He  cannot,  therefore,  purchase 
an  outstanding  adverse  title  and  set  it  up  against  his  cotenants, 
if  they  are  willing  to  reimburse  him  pro  rata  for  the  money 
by  him  so  expended.  He  will  be  regarded  as  holding  the  title 
he  thus  acquires  in  trust  for  his  cotenants,  until  the  presumption 
is  repelled  by  their  refusal  to  contribute  in  payment  of  his  out- 
lays.'* 

To  like  effect,  see  Flinvn  v.  McKimley,  44  Iowa  68;  Fallon 
V.  Chidester,  46  Iowa  588 ;  Tice  v.  Derby,  59  Iowa  312 ;  Sorenson 
V.  Davis,  83  Iowa  405 ;  Moy  v.  Moy,  89  Iowa  511 ;  Paiiy  v.  Payne, 
178  Iowa  593 ;  and  Crawford  v.  Meis,  123  Iowa  610. 

The  reason  for  the  rule  so  announced  is  that  the  duty  rests 
upon  each  cotenant  to  protect  the  estate  held  in  common,  said 
duty  being  reciprocal.  The  protection  of  the  title  to  the  prop- 
erty so  held  in  common  by  one  cotenant  inures  to  the  benefit  of 
the  other  cotenant,  who  stands  ready  to  make  good  his  propor- 
tionate share  of  the  debt  for  which  both  are  liable.  The  rule 
announced  is  sound,  and  we  reaffirm  it. 

It  is  contended,  however,  that  this  rule  does  not  apply  in 
the  instant  case,  because,  it  is  claimed,  the  duty  to  pay  off  the  out- 
standing lien  was  not  a  duty  resting  upon  each  of  the  cotenants, 
assuming  them  to  be  such.  It  is  contended  that  the  widow  was 
entitled  to  her  dower  in  the  real  estate  of  the  decedent,  free  from 
all  the  debts  of  the  intestate,  and  that  the  share  of  the  appellee 
alone  was  liable  for  the  payment  of  debts,  and  hence  there  was 
no  reciprocal  duty  to  protect  the  property  and  pay  off  the  lien. 
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It  is  also  contended  that  the  appellee  could  not  have  paid  off 
the  debt  and  charged  any  portion  thereof  to  the  widow's  share, 
as  she  was  entitled  to  hold  the  same  free  from  all  the  debts  of 
decedent. 

It  is  also  urged  as  significant  that  the  appellee's  interest 
in  the  premises,  in  view  of  the  indebtedness  of  the  estate  for 
which  her  share  was  liable,  was  of  little  value,  and  that  ap- 
pellee could  lose  nothing  by  foreclosure  and  sale,  because  she 
had  nothing  to  lose. 

As  between  the  appellee  and  her  mother,  if  the  appellee  had 
redeemed  from  the  foreclosure  of  the  mechanics'  lien,* she  could 
not  have  enforced  contribution  from  her  mother,  because  the 
latter  was  entitled  to  her  dower  in  the  real  estate  free  from 
the  debts  of  the  decedent,  and  the  share  of  the  appdlee  was  alone 
liable  for  the  debt. 

It  is  strenuously  insisted  that  the  rights  of  both  the  ap- 
pellee and  the  widow  were  entirely  lost  by  the  issuance  of  the 
sheriff's  deed ;  that  the  fee  title  vested  m  Hinderk  Frerichs ;  and 
that  the  acquiring  of  the  title  by  the  widow  some  two  years  later, 
upon  the  payment  of  twice  the  amount  that  Frerichs  had  paid 
to  procure  the  assignment  of  the  title,  was  not,  in  equity,  a 
redemption  of  the  premises,  but  was  an  absolute  purchase  of  the 
full  fee  title  and  a  vesting  of  the  same  in  the  widow ;  and  that 
the  appellee  had  been  completely  divested  of  any  and  all  interest 
she  had  in  said  premises. 

We  are  not  agreed  on  the  proposition  as  to  whether  or  not 
the  acquiring  of  the  title  by  the  widow,  Folka,  under  the  cir- 
cumstances disclosed,  should  be  held  to  be  an  equitable  redemp- 
tion of  the  premises  that  inured  to  the  benefit  of  the  appellee, 
as  a  tenant  in  common  with  the  widow.  Some  of  the  members 
of  the  court  are  of  the  opinion  that  the  transaction  constituted 
an  equitable  redemption  by  one  cotenant.  Other  members  of 
the  court  are  of  the  opinion  that  there  was  no  equitable  redemp- 
tion whatever,  and  that  the  title  to  the  premises  vested  abso- 
lutely in  Hinderk  Frerichs,  and  that  the  conveyance  to  the 
widow  by  Frerichs  was,  under  the  circumstances,  not  a  redemp- 
tion of  the  premises,  but  the  acquisition  of  the  absolute  fee 
title  in  the  widow,  free  from  any  claim  or  interest  of  the  ap- 
pellee therein. 
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In  view  of  our  conclusion,  as  announced  in  the  next  fol- 
lowing division  of  this  opinion,  and  because  of  the  divei^ent 
views  of  the  court  on  this  question,  we  make  no  pronouncement 
thereon. 

V.    If  the  deed  from  Hinderk  Frerichs  to  the  widow,  Folka, 

vested  in  her  the  full  fee  title  to  the  premises  in  question,  then 

the  appellee's  rights  in  said  real  estate  terminated  at  said  time. 

It  is  contended,  however,  that,  if  the  acquiring 
2.  Tbkancy  in  .,,,         .,  .  . 

common:  acqui-    01  the  title  bv  the  widow  was,  in  equity,  a  re- 

Rition    of    out-         ^  ^.  «     ,  •  ,  ^  ^     ^i 

Ktaodinff  title  dcmptiou  of  the  premises  by  one  cotenant,  the 
y  CO  nan .  appellee  is  entitled  to  recover,  and  that  her  ac- 
tion is  not  barred  by  the  statute  of  limitations.  If  it  be  assumed 
that  the  acquisition  of  the  title  by  the  widow  was  an  equitable 
redemption  of  the  premises  by  one  cotenant,  it  does  not  of 
necessity  follow  that  the  appellee's  right  of  recovery  is  not  barred 
by  the  statute  of  limitations,  or  that  the  same  will  not  be  en- 
forced because  of  the  appellee's  laches.  Between  tenants  in 
common,  one  cotenant  cannot  start  the  operation  of  the  statute 
of  limitations  until  there  has  been  an  ouster,  or  the  assertion 
of  a  title  not  consistent  with  the  cotenancy  and  hostile  to  the 
rights  of  the  other  cotenant.  The  widow  in  this  case  acquired 
title  to  the  premises  by  a  special  warranty  deed.  The  considera- 
tion paid  therefor  was  not  inadequate,  and  was  twice  the  amount 
that  her  grantor,  Hinderk,  had  paid  tvfo  years  previous,  in 
acquiring  the  same  from  the  holder  of  tlie  sheriff's  certificate. 
She  placed  the  deed  of  record  in  1883,  and  thereafter  took  pos- 
session of  the  premises.  From  that  time  on,  she  at  all  times 
exercised  the  rights  of  ownership.  She  collected  the  rents,  paid 
all  the  taxes,  sold  off  and  conveyed  one  40-acre  tract,  mortgaged 
and  remortgaged  the  premises,  and  consistently  and  continuously 
exercised  the  rights  of  an  owner  in  fee  simple. 

It  is  true  that  there  is  evidence  in  the  record  that  the 
widow  referred  to  the  farm  as  having  been  ** redeemed"  by 
her;  but,  under  all  the  circumstances  disclosed  in  connection 
with  the  transaction,  we  fail  to  find  sufficient  in  the  record  to 
establish  conduct  inconsistent  with  her  claim  of  ownership  from 
and  after  the  date  that  she  acquired  title  by  delivery  of  the 
deed  from  Hinderk.  It  is  apparent  from  the  evidence  that  she 
did  not  use  the  word  ** redeemed"  in  a  technical  or  strictly  legal 
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sense,  but  meant  to  refer  to  the  fact  that  she  had  repurchased 
or  reacquired  the  premises.  The  situation  is  somewhat  similar 
to  that  disclosed  in  Cold  v.  Beh,  152  Iowa  368. 

The  appellee  was  bom  July  20,  1876.  She  was,  therefore, 
past  six  years  of  age  when  the  deed  from  Hinderk  to  her  mother 
wa.s  delivered  and  placed  of  record.  After  the  mother  acquired 
title  to  the  farm,  she  and  the  appellee  lived  thereon  until  the 
latter  was  about  twelve  years  old,  when  the  family  moved  to  the 
village  of  Holland.  The  appellee  was  married  when  she  was 
eighteen  years  of  age,  and  continued  to  reside  in  Holland,  about 
three  miles  from  the  farm  in  question,  until  this  suit  was  brought, 
in  1914. 

The  appellee,  as  a  witness  in  her  own  behalf,  testified  that 
she  did  not  know  that  she  had  any  interest  in  this  property,  or 
that  her  father  had  ever  owned  the  land,  until  in  the  year  1913. 
This  action  was  commenced  in  1914.  The  evidence  in  contra- 
vention of  this  claim  by  the  appellee  is  so  conclusive  that  we  are 
forced  to  believe  that  the  appellee  is  in  error  in  this  contention. 
The  record  discloses  conversations  and  transactions  between  the 
appellee  and  other  parties  respecting  the  farm,  long  prior  to 
1913.  Prom  this  it  appears  that,  some  seven  years  before  the 
.commencement  of  this  suit,  she  had  been  advised  by  a  friend 
that  she  was  entitled  to  two  thirds  and  the  mother  to  one  third 
of  the  property  that  belonged  to  her  father.  Some  significance 
should  be  attached  to  the  fact  that  the  husband  of  the  appellee 
consulted  an  abstracter  with  reference  to  the  recovery  of  his 
wife's  interest  in  the  lands  that  had  been  sold  under  the  fore- 
closure of  the  mechanics'  lien,  and  that  he  also  had  an  attorney 
examine  the  record  of  the  foreclosure  of  the  mechanics'  lien, 
and  received  from  him  a  report  of  the  record  in  said  matter, 
and  that  this  was  some  eight  years  before  the  suit  was  com- 
menced. 

There  is  also  evidence  in  the  record  of  various  conversations 
with  friends  and  relatives  of  appellee,  regarding  the  farm  and 
her  interest  therein.  The  evidence  tends  to  show  that  she  stated 
to  witnesses  that  she  had  been  advised  by  attorneys  that  she 
had  an  interest  in  the  farm,  and  that  her  husband  had  persuaded 
her  not  to  endeavor  to  secure  it. 

The  tenant  on  the  farm  testified  that,  during  the  period 
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while  he  was  on  the  farm,  the  appellee  visited  the  farm  re- 
peatedly, and  that  ishe  told  the  tenant  that  she  thought  she  had 
a  share  in  the  farm. 

It  also  appears  that,  some  15  or  18  years  before  the  trial,  the 
appellee  called  upon  an  abstracter,  to  inquire  about  her  interest 
in  the  farm  owned  by  her  father,  and  stated  that  she  thought 
she  ought  to  have  something  out  of  her  father's  estate. 

The  appellee  denied  all  these  various  conversations  and 
transactions. 

We  have  not  attempted  to  set  out  all  of  the  conversations 
or  incidents  referred  to  in  the  evidence,  but  we  are  satisfied 
that  the  appellee,  who  resided  on  this  farm  until  she  was  about 
twelve  years  of  age,  and  then  continued  to  live  within  three 
miles  of  it  thereafter,  who  frequently  visited  the  farm  during 
these  years,  and  who  conversed  with  her  relatives  and  friends 
in  regard  to  it,  was  fully  aware  of  the  fact  that  the  farm  had 
been  the  property  of  her  father  at  the  time  of  his  decease,  and 
that  the  mother  was  claiming  ownership  thereof  and  was  paying 
the  taxes  and  otherwise  handling  the  property  as  her  own. 

We  recently  had  occasion  to  review  the  authorities  upon 
the  question  of  the  rights  of  one  cotenant  against-  another,  in 
the  case  of  Luney  v.  Rollins,  191  Iowa  969.    In  that  cause,  we  . 
said: 

**The  law  that  the  entry  and  possession  of  one  tenant  in 
common  is  presumed  to  be  for  the  benefit  of  all,  and  that  such 
possession  is  to  be  regarded  as  the  possession  of  all,  until  ren- 
dered adverse  by  some  unequivocal  act  or  series  of  acts  or 
declaration  of  the  tenant  in  possession  indicating  or  proclaiming 
his  intention  to  claim  the  entire  estate,  'and  brought  to  the  actual 
notice  of  his  cotenants,  is  too  familiar  to  call  for  discussion.  It 
is  equally  well  settled  that  a  tenant  in  possession  may  oust  his 
cotenant,  and  start  the  statute  of  limitations  to  running,  and 
acquire  title  to  the  whole  by  adverse  possession.  Actual  notice 
of  the  hostile  claim  of  the  tenant  in  possession  must,  however, 
be  brought  to  the  attention  of  his  cotenant  before  the  statute 
will  run.'' 

We  quoted  and  approved  the  rule  announced  in  Burns  v. 
Byrne,  45  Iowa  285.  We  also  collected  some  of  our  previous 
decisions  on  the  question  involved  herein. 
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The  rule  is  well  established  that,  as  between  tenants  in 
common,  actual  notice  of  ouster  may  be  proven  by  either  direct 
or  circumstantial  evidence.  Casey  v.  Casey,  107  Iowa  192.  If 
it  should  be  conceded  that  the  purchase  of  the  premises  by  the 
widow,  Folka,  from  Hinderk  Prerichs  was,  in  equity,  a  redemp- 
tion by  one  cotenant  of  property  held  in  common,  we  are  satisiied 
from  the  record  in  this  case  that  the  appellee  is  not  entitled  to 
recover  any  share  in  the  estate  at  this  time.  The  widow,  after 
the  placing  of  the  deed  on  record,  at  all  times  exercised  all  of 
the  rights  of  ownership  in  the  premises  in  question.  We  are 
also  satisfied  from  the  record  that  the  appellee  knew,  for  many 
years  after  attaining  her  majority,  and  long  before  this  action 
was  begun,  that  the  farm  in  question  had  been  the  property  of 
her  father,  and  that  the  widow  had  exercised  all  the  rights  of 
ownership  thereof,  to  the  complete  exclusion  and  denial  of  any 
rights  on  the  part  of  the  appellee. 

It  follows  that  appellee's  action  was  barred  by  the'  statute 
of  limitations. 

VI.  It  is  true  that  mere  occupancy  of  the  premises,  even 
for  a  longer  period  than  ten  years,  is  not  of  itself  sufficient  to 
establish  a  title  against  a  cotenant  by  adverse  possession.  But 
we  have  much  more  than  this  in  the  instant  case.  The  appellee 
has  not  been  a  stranger  to  this  situation.  Waiving  all  question 
of  her  knowledge  of  the  public  records  of  the  county,  or  of  the 
published  maps-  and  tax  lists,  we  think  it  fairly  appears  from 
the  evidence  that  the  appellee  knew  for  many  years  that  her 
father  had  owned  the  farm,  and  that  her  mother  was  claiming  it 
absolutely  as  her  own.  Both  she  and  her  husband  had  made  in- 
quiries regarding  the  title.  She  had  stated  to  relatives  and 
friends  that  she  thought  she  had  or  should  have  an  interest  in  the 
premises.  She  lived  near  the  place  and  visited  it  occasionally, 
and  talked  with  the  tenant  about  her  having  an  interest  in  it. 
The  greater  weight  of  the  testimony  convinces  us  that  she  must 
have  knowTi  and  did  know  that  her  father  had  owned  the  farm, 
and  that  her  mother  was  claiming  and  exercising  full  ownership 
thereof. 

The  appellee's  knowledge  of  the  original  ownership  must 
be  presumed;  for  it  was  not  only  a  matter  of  record,  but  of 
notoriety.    Laraway  v,  Larue,  63  Iowa  407 ;  Knowles  v.  Brovm, 
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69  Iowa  11 ;  Hanson  v.  Gallagher,  154  Iowa  192.  For  about  20 
years  since  attaining  her  majority,  she  has  stood  by,  tinder  these 
circumstances,  while  the  widow  was  openly  exercising  all  the 
rights  of  an  owner  in  fee  simple,  under  a  claim  of  right. 

We  think  the  record  discloses  all  the  essential  elements  to  ' 
establish  a  title  in  the  widow  by  adverse  possession.  The  record 
title  to  real  estate,  followed  by  long-continued  occupancy,  accom- 
panied by  the  usual  acts  of  ownership,  such  as  the  erection  of 
buildings,  the  execution  of  mortgages  on  the  premises,  the  sale 
and  conveyance  of  a  portion  thereof,  the  payment  of  taxes,  and 
the  collection  of  rents,  cannot  be  disturbed,  except  upon  satisfac- 
tory and  convincing  proof.  This  is  especially  true  where  the 
party  seeking  to  impeach  such  title  has  been  in  a  position  to 
know  and  has  known  the  situation  for  a  long  period  of  years, 
and  has  stood  by  without  any  attempt  to  impeach  such  title. 

In  this  case,  we  find  that  the  appellee  has  failed  to  establish 
her  right  to  claim  an  interest  in  the  real  estate  in  controversy, 
as  an  heir  of  her  deceased  father. 

It  follows  that  the  decree  of  the  trial  court  must  be,  and 
the  same  is, — Reversed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


Asa  Berry,  Appellee,  v.  J.  M.  Gross,  Appellant. 

BILLS  AND  NOTES:    Indorsement — ^Parol  to  Vary  Blank  Indorsement. 

Parol  evidence  that  a  blank  indorsement  of  a  uonnegotiable  promis- 
sory note  was  made  (1)  for  the  sole  purpose  of  transferring  title 
to  the  note,  and  (2)  under  an  agreement  that  the  indorser  should 
not  be  liable  on  the  note,  is  not  admissible  against  a  subsequent 
holder  of  the  note  who  had  no  knowledge  of  such  agreement. 

Appeal  from  Decatur  District  Cmtrt. — H.  K.  Evans,  Jud^e. 

October  18,  1921. 

Action  on  a  promissory  note.  The  facts  are  stated  in  the 
opinion.  Judgment  for  plaintiff,  and  the  defendant,  Gross, 
appeals. — Affirm  ed. 
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Nesbitt  &  Johnston,  for  appellant. 

Frank  Wisdotn,  O.  M.  Slaymaker,  and  McGinnis  &  McGin- 
nis,  for  aplpellees. 

Stevens,  J. — This  is  an  action  upon  a  promissory  note, 
against  Andrew  and  Anna  Lames,  makers,  and  J.  M.  Gross, 
payee,  as  indorser,  and  to  foreclose  a  mortgage  upon  287  acres 
of  land  in  Decatur  County,  given  to  secure  the  payment  of  the 
note.  Judgment  was  entered  against  the  maker  and  the  in- 
dorser, but  a  decree  of  foreclosure  of  the  mortgage  was  refused. 
Gross  alone  appeals.  The  parties  agree  that  the  instrument  in 
suit  is  nonnegotiable.  The  note,  which  is  for  $4,000,  with  interest 
at  6  per  cent,  was  executed  May  1,  1915,  and  matured  November 
1,  1917.  On  November  15,  1915,  Grass  assigned  to  William 
Roberts  the  mortgage  executed  to  secure  the  payment  thereof, 
and  transferred  the  note  to  him  by  a  blank  indorsement,  as 
collateral  security  for  an  existing  indebtedness.  On  November 
13,  1917,  William  Roberts,  by  written  instrument,  assigned  the 
mortgage  to  M.  E.  Harris,  and  indorsed  the  note  as  follows: 

'*!  hereby  assign  the  within  note  to without 

recourse  on  me.''  He  then  returned  the  note  and  mortgage  to 
Gross.  Prior  to  the  redelivery  of  the  note  to  Gross  by  Roberts, 
the  former  and  M.  B.  Harris  entered  into  an  agreement  in  writ- 
ing, for  the  exchange  of  real  estate,  by  the  terms  of  which  Gross 
agreed  to  transfer  the  note  and  mortgage  to  Harris.  On  Sep- 
tember 2,  1918,  Harris  assigned  and  delivered  the  note,  without 
indorsement  on  the  back  thereof,  to  the  Union  Savings  Bank 
of  Redding,  Iowa;  and  later,  the  bank  sold  an'd  delivered  the 
note  to  Asa  Berry,  plaintiif  and  appellee  herein.  All  transfers 
v^ere  for  a  valid  consideration,  but  only  Gross  and  Roberts  in- 
dorsed the  note.  Other  necessary  parties  to  the  action  to  fore- 
close the  mcj-tgage  were  named  in  plaintiff's  petition,  and  ap- 
peared and  made  defense  in  the  court  below ;  but,  as  the  court 
held  that  the  mortgage  had  ceased  to  be  a  lien  upon  the  land 
described  therein,  and  as  the  plaintiff  has  not  appealed,  tlieir 
rights  are  not  affected  by  this  appeal. 

Two  principal  defenses  set  up  by  the  appellant  in  his  answer 
and  relied  upon  by  him  and  urged  in  this  court  are  as  follows : 
(a)  That  it  was  orally  agreed  between  Gross  and  Harris,  at  the 
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time  of  the  delivery  of  the  note  to  the  latter,  that  Gross  was  to 
be  completely  relieved  from  liability,  that  the  transfer  was  to 
be  without  recourse  upon  him,  and  that  the  note  was  accepted 
as  full  payment  and  settlement  of  the  obligation  created  by  the 
contract  for  the  exchange  of  properties;  and  (b)  lached. 

Appellant  testified  concerning  the  transaction  with  Harris 
as  follows: 

*  *  Q.  State  what  you  told  Mr.  Harris.  A.  I  told  Mr.  Harris 
that  the  $4,000  note  and  mortgage  was  put  up  as  collateral 
security  with  Mr.  Roberts  at  the  bank  for  money,  and  that  this 
$4,000,  or  rather,  the  $1,000  mortgage,  had  been  started  fore- 
closure, had  been  started  on  that  by  Mr.  Annis,  and  the  time  of 
redemption  was  not  yet  out.  Also,  that  I  would  have  Mr.  Roberts 
indorse  this  note  and  mortgage  over  from  him  to  Harris,  and 
not  coming  back  through  me  at  all.  Also,  that  I  would  not  be 
responsible  at  all  for  the  note  and  mortgage;  would  guarantee 
the  value  to  be  in  the  land  but  I  was  not  responsible  in  any  way 
for  the  note;  and  in  the  talk  with  Mr.  Roberts,  Mr.  Roberts 
asked  me  if  I  wanted  to  sign  that  without  recourse.  I  told  him 
to  sign  without  recourse  below  his  name,  and  that  would  cover 
it  all.  This  is  the  way  I  turned  it  over  to  Mr.  Harris.  Q.  Did 
Mr.  Harris  accept  this  note  with  the  understanding  that  you 
have  just  related?  A.  Yes,  sir.  •  •  •  The  matter  of  the 
transfer  between  myself  and  Harris  was  simply  to  transfer  title 
from  me  to  Harris." 

The  court  below,  in  a  written  opinion,  held  that  this  evi- 
dence was  inadmissible,  and  that  the  alleged  oral  agreement  be- 
tween appellant  and  Harris  was  not  available  as  a  defense  to 
plaintiff's  cause  of  action. 

We  will  first  inquire  as  to  the  admissibility  of  parol  evi- 
dence to  show  that  the  agreement  between  appellant  and  Harris 
was  different  from  that  arising  under  Section  304§  of  the  Code, 
and  implied  by  law.  As  already  stated,  appellant  indorsed  the 
note  in  blank,  and  delivered  it  to  Roberts,  together  with  the 
mortgage  executed  to  secure  its  payment,  as  collateral  security 
for  the  payment  of  an  existing  indebtedness ;  and  later,  tlie  note 
and  mortgage  and  a  written  assignment  of  the  mortgage,  signed 
by  Roberts,  were  returned  by  him  to  Gross,  who  delivered  them 
to  Harris. 
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Subject  to  the  qualificatious  and  exceptions  hereafter  noted, 
parol  evidence  of  the  actual  contract  or  agreement  between  a' 
blank  indorser  of  either  a  negotiable  or  nonnegotiable  note  and 
his  immediate  indorsee,  although  it  may  tend  to  vary  or  modify 
the  contract  implied  by  law,  has  long  been  held  to  be  admissible 
in  this  state.  Harrison  v,  McKim,  18  Iowa  485 ;  Huse  v,  Hamblin, 
29  Iowa  501 ;  James  v.  Smith,  30  Iowa  55 ;  Geneser  v.  Wiss7ier, 
69  Iowa  119 ;  Evans  v.  Burns,  67  Iowa  179 ;  Truman  v.  Bkhop, 
83  Iowa  697;  First  Nat.  Bank  v,  Crahtree,  86  Iowa  731;  Lynch 
V.  Mead,  99  Iowa  66;  Iowa  Vol,  St.  Bank  v.  Sigstad,  96  Iowa 
491 ;  Farmers  Sav.  Bank  v.  Wilka,  102  Iowa  315 ;  Farmers  Sav. 
Bank  v.  Hansm/inn,  114  Iowa  49;  German  Am.  Sav.  Bank  v. 
Uanna,  124  Iowa  374. 

The  exceptions  referred  to  are  as  follows;  Parol  evidence 
is  not  admissible  to  show  that  no  contract  of  any  description 
was  entered  into  or  intended  by  a  blank  indorsement  (Geneser 
V,  Wissner,  supra;  Evans  v.  Bunts,  supra) ;  and  such  evidence 
is  admissible  only  in  an  action  between  the  immediate  parties 
to  the  agreement.  Skinner  v.  Church,  36  Iowa  91 ;  James  v. 
Smith,  30  Iowa  55;  First  Nat.  Bank  v.  Crahtree,  supra.  A 
provision  in  a  note  by  which  the  indorsers  waived  presentment 
of  payment,  notice  of  nonpayment,  protest  and  notice  of  protest, 
and  due  diligence  in  bringing  suit,  is  the  equivalent  of  an  in- 
dorsement in  full,  and  parol  evidence  to  show  a  different  agree- 
ment is  not  admissible.  Iowa  Val.  St.  Bank  v.  Sigstad,  supra ; 
Farmers  Sav.  Bank  v.  Wilka,  supra.  The  rule,  so  far,  at  least, 
as  it  was  applicable  to  negotiable  instruments,  was  abrogated 
by  the  enactment  of  the  uniform  Negotiable  Instrument  Law. 
Porter  v.  Moles,  151  Iowa  279.  The  instrument  involved  in  each 
of  the  above  cases  was  a  negotiable  promissory  note. 

Much  emphasis  is  placed  by  appellant  upon  his  contention 
that  the  Negotiable  Instrument  Law  has  no  application  to  non- 
negotiable  instruments,  and  therefore  that  Porter  v.  Moles,  supra, 
is  not  an  authority  in  this  case.  To  what  extent  this  contention 
must  be  upheld  is  not  very  material  to  the  present  discussion. 
The  Negotiable  Instrument  Law  is  a  codification  of  common-law 
rules,  and,  w^hether  or  not  it  is  applicable  to  nonnegotiable  in- 
struments, the  rules  in  many  instances  must  be  the  same.  The 
most  important  distinction  between  the  two  kinds  of  instruments 
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is  that  noiinegotiable  instruments  are  subject  to  certain  defenses 
in  the  hands  of  a  holder  without  notice;  whereas  a  bona-flde 
holder  of  a  negotiable  instrument  without  notice  is  protected 
against  the  same.  While  the  point  was  not  directly  involved  in 
Park  V.  Best,  176  Iowa  7,  which  was  an  action  against  a  blank 
indorser  of  six  certificates  of  deposit,  which  were  treated  by  the 
parties  and  the  court — without,  however,  so  holding — as  non- 
negotiable,  the  rule  was  recognized.  No  reference  was  made 
therein  to  Porter  v.  Moles,  supra. 

As  previously  stated,  the  oral  agreement  relied  upon  by 
appellant  was  entered  into  between  Gross  and  Harris,  and,  so 
far  as  the  record  discloses,  was  unknown  to  appellee  at  the  time 
he  acquired  the  note  from  the  bank.  Unless  a  distinction  may 
be  made  in  the  rule  announced  in  Skinner  v.  Church,  supra, 
between  negotiable  and  nonnegotiable  instruments,  the  agree- 
ment between  Gross  and  Harris  was  not  admissible  in  an  action 
brought  by  Berry  against  Gross  as  the  original  indorser.  No 
distinction  occurs  to  us.  The  liability  of  an  indorser  of  a  non- 
negotiable  instrument  is  direct  and  positive,  and  equivalent  to 
the  execution  of  a  new  note.  Long  v.  Smyser  &  Hawthorne, 
3  Iowa  266 ;  Wilson  v.  Ralph,  3  Iowa  450 ;  BUlingham  v.  Bryan, 
10  Iowa  317 ;  Allison,  v.  Hollembeak,  138  Iowa  479.  And  the 
holder  may  maintain  an  action  against  each  or  all  of  the  in- 
dorsers.  Lynch  v.  Mead,  supra;  Hiise  v,  Ilamhlin,  supra.  The 
liability  of  indorsee  is  definitely  fixed  by  the  uniform  Negotiable 
Instrument  Law.  Demand,  notice  of  nonpayment,  and  protest 
are  necessary  to  charge  an  indorser  of  negotiable  paper,  unless 
the  same  is  waived  upon  the  face  of  the  instrument  or  by  the 
indorsement ;  whereas  notice  and  protest  of  a  nonnegotiable  in- 
strument are  not  necessary.  Huse  v.  Ilamhlin,  supra;  Long  v. 
Smyser  <k  Hawthorne,  supra ;  BUlingham  v.  Bryan,  supra. 

The  agreement  relied  upon  by  Gross,  so  far  as  it  was  binding 
at  all,  was  restricted  to  himself  and  Harris,  and  could  not  be 
interposed  as  a  defense  to  this  action.  Furthermore,  parol  evi- 
dence was  not  admissible  to  show  that  the  transfer  by  Gross  to 
Harris  was  for  the  purpose  of  transferring  title  only. 

The  note  in  suit  contained  the  following  provision: 

*'Upon  default  of  payment  of  this  note,  the  makers,  in- 
dorsers,  guarantors,  and  sureties,  agree  to  pay  all  attorneys' 
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fees  and  expenses  of  collection  and  consent  that  any  justice  of 
the  peace  may  have  jurisdiction  on  this  note  to  the  amount  of 
$300  and  I  do  hereby  severally  waive  demand  of  pa^Tnent,  pro- 
test, and  notice  of  protest  of  this  note  and  consent  that  time  of 
payment  may  be  extended  without  notice. ' ' 

We  held,  in  Iowa  Val.  St,  Bank  v,  Sigstad,  supra,  that: 

**  When  the  defendant  put  his  name  on  the  back  of  the  note, 
without  more,  he  became  a  party  to  the  paper,  and  was  bound 
by  all  its  provisions.  These  provisions  of  the  note  then  formed 
a  part  of  his  contract  of  indorsement,  and  he  was  as  fully  bound 
by  them  as  he  could  have  been,  had  they  been  placed  upon  the 
back  of  the  note  and  his  name  then  been  written  under  them." 

This  is  as  true  of  a  blank  indorser  of  a  nonnegotiable  note 
as  of  the  blank  indorser  of  one  that  is  negotiable.  It  is  true 
that  the  waiver  of  notice  of  nonpayment,  protest,  and  notice  of 
protest  is  without  the  same  significance  in  an  indorsement  of 
a  nonnegotiable  note ;  but  the  defendant  agreed  by  his  indorse- 
ment to  pay  the  attorney  fees,  and  that  time  might  be  extended 
for  the  payment  of  the  note  without  notice.  The  point  is  that 
the  indorsement  ceased,  in  legal  effect,  to  be  a  mere  indorsement 
in  blank.  All  that  appeared  on  the  face  of  the  note  was  as 
much  a  part  thereof  as  though  it  had  been  written  over  his 
signature,  and  therefore  the  alleged  oral  agreement  was  not  ad- 
missible. German  Am,  Sav.  Bank  v.  Hanna,  124  Iowa  375,  and 
cases  cited  supra. 

We  need  not  discuss  the  effect  of  the  enactment  of  the  uni- 
form Negotiable  Instrument  Law  upon  the  question  of  the  ad- 
missibility of  parol  evidence  to  vary  or  alter  the  implied  obliga- 
tions of  a  blank  indorser  of  a  simple  nonnegotiable  promissorj' 
note,  as  what  is  said  above  disposes  of  the  appeal. 

The  claim  of  laches  is  without  merit. 

For  the  reasons  already  pointed  out,  the  judgment  of  the 
court  below  must  be  and  is — Affirmed. 

Evans,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 
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John  Bolatti,  Appellant,  v.  Wabash  Railway  Company  et  al., 

Appellees. 

BAILBOADS:     Injury  to  Goods — ^Notice  to  Ballway   (?)   or  Director 

1  General  (7)  In  an  action  against  the  director  general  of  railroads, 
a  notice  of  damages  directed  to  the  railway  company,  and  not  to 
the  said  director,  and  served  on  one  of  the  agents  of  director,  is  all- 
sufficient,  especially  when  the  bill  of  lading  required  such  notice  to 
bo  given  to  the  initial  or  delivering  carrier. 

OABBIEBS:     Negligence — Jury  Question.     Evidence  held  to  present  a 

2  jury  question  on  the  issue  of  negligence  in  the  transportation  of 
fruit. 

Appeal  from  Monroe  Dktrict  Court. — Seneca  Cornell,  Judge. 

October  18,  1921. 

Action  for  damages  to  a  shipment  of  grapes.  Directed 
verdict  for  defendant,  and  judgment  against  plaintiff  for  costs. 
Plaintiff  appeals.  The  material  facts  are  recited  in  the  opinion. 
— Reversed. 

Price  &  Hickenlooper,  for  appellant. 
D.  W.  Bates,  for  appellees. 

Stevens,  J. — The  shipment  in  controversy,  which  is  a  car- 
load of  grapes,  originated  with  the  Southern  Pacific  Railway 
Company  at  Burbank,  California,  on  September  29,  1918,  and 
1   Railroads:  in-     ^^^^  tendered  to  the  plaintiff  at  Albia,  Iowa,  the 
ii"otfce^^to*^^?^i-      designated  point  of  destination,  by  the  Wabash 
director'^  °'         Railway  Company,  on  October  10th. 
general  («)  The    actiou,    as    originally    brought,    was 

against  both  the  Wabash  Railway  Company  and  the  director 
general  of  railroads.  Later,  however,  the  action  against  the 
railroad  company,  on  motion  of  the  defendant,  was  dismissed. 
The  negligence  charged  in  plaintiff's  petition  is  the  alleged 
failure  of  the  employees  and  agents  of  the  defendant  who  were 
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in  charge  of  the  instnimentalities  of  the  Wabash  Railway  Com- 
pany to  promptly  transport  the  car  to  its  destination,  and  its 
failure  to  sufSciently  and  timely  ice  the  same. 

At  the  conclusion  of  plaintiff's  testimony,  the  defendant 
moved  the  court  for  a  directed  verdict  upon  two  principal 
grounds,  as  follows:  (a)  That  no  notice  or  claim  for  damages 
was  served  upon  the  director  general  of  railroads  by  plaintiff, 
as  required  by  the  bill  of  lading;  and  (b)  that  the  testimony 
of  plaintiff  failed  to  show  negligence  on  the  part  of  the  Wabash 
Railway  Company,  but  that  it,  in  fact,  disclosed  that  the  negli- 
gence, if  any,  causing  the  damages  complained  of,  occurred 
while  the  car  was  in  charge  of  the  initial  or  intermediate  carrier. 
As  stated,  the  motion  was  sustained,  and  a  verdict  returned  for 
the  defendant. 

I.  The  bill  of  lading  contained  a  provision  that  claims  for 
damages  on  account  of  loss  or  injury  to  property  in  transit  by 
the  carelessness  or  negligence  of  the  railroad  company  must  be 
made  in  writing  to  the  originating  or  delivering  carrier  within 
six  months  after  delivery  of  the  property.  Plaintiff  attempted 
to  comply  with  this  provision  of  the  contract  by  causing  a  notice 
and  verified  claim,  bearing  the  caption  **  Claim  for  goods  de- 
stroyed by  the  Wabash  Railway  Company,'*  to  be  served  upon 
James  Wallace,  the  agent  of  the  director  general  in  charge  of  the 
station  of  the  Wabash  Railway  Company  at  Albia,  Iowa.  The 
notice,  in  substance  and  form,  in  all  other  respects  complied 
with  the  requirements  of  the  contract.  Georgm,  F.  <&  A.  B.  Co. 
V.  Blish  MUl  Co.,  241  U.  S.  190  (60  L.  Ed.  948).  It  was  certain, 
definite,  and  specific,  and  its  purport,  purpose,  and  intention  to 
claim  damages  on  account  of  the  negligence  of  those  in  charge 
of  the  shipment  could  not  have  been  mistaken  or  misinterpreted. 

It  is  not  claimed  by  counsel  for  appellee  that  the  notice 
could  have  been  served  conveniently  or  promptly  upon  any  other 
oflScer  or  agent  of  the  director  general  than  the  one  upon  whom 
service  was  made.  If  the  notice  and  claim  for  damages  was 
insufScient,  it  is  solely  because  it  was  not  directed  to  the  director 
general,  instead  of  to  the  Wabash  Railway  Company.  No  par- 
ticular form  of  notice  is  required.  The  notice  served  to  apprise 
the  agents  and  ofiicers  of  the  director  general  that  plaintiff 
claimed  damages  on  account  of  the  negligent  transportation  of 
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the  grapes.  The  bill  of  lading,  by  its  specific  terms,  required 
notice  to  be  given  either  to  the  originating  or  to  the  terminal 
carrier.  No  one  was  prejudiced  by  the  failure  of  the  plaintiff 
to  include  in  the  caption  the  name  of  the  director  general,  or  to 
make  the  notice  run  directly  to  him.  The  notice  itself  clearly 
indicated  what  shipment  was  referred  to,  and  the  amount  of 
damages  claimed.  General  Order  No.  50,  requiring  all  actions 
for  damages  to  property  in  transit  occurring  after  December  1, 
1917,  to  be  brought  against  the  director  general  directly,  was 
promulgated  by  the  director  general  on  October  28,  1918,  which 
was  after  the  grapes  were  tendered  to  the  plaintiff,  and  after 
the  notice  was  served  upon  the  agent. 

So  far  as  we  are  advised,  the  Federal  Supreme  Court  has 
not  held  that  written  notice  of  the  consignee's  intention  to  file  a 
claim  for  damages,  or  the  claim  itself,  must  be  addressed  to  the 
director  general.  Order  No.  50,  which  is  relied  upon  by  counsel 
for  appellee,  does  not  purport  to  cover  this  point.  Its  purpose 
was  to  require  that  all  actions  at  law  and  suits  in  equity  for 
loss  or  damage  to  property  arising  after  December  31,  1917, 
based  on  contract  binding  upon  the  director  general,  be  brought 
directly  against  the  director  general.  The  court,  in  Missouri 
Pac.  B.  Co.  V,  Ault,  256  U.  S.  —  (65  L.  Ed.  647),  held  that: 

*  *  The  president  took  over  the  physical  properties,  the  trans- 
portation systems,  and  placed  them  under  a  single  directing 
head;  but  he  took  them  over  as  entities,  and  they  were  always 
dealt  with  as  such  (Bull.  No.  4,  p.  113).  Each  system  was  re- 
quired to  file  its  own  tariffs.  General  Order  No.  7,  Bull.  4,  p. 
151.  Each  was  required  to  take  an  inventory  of  its  materials 
and  supplies.  General  Order  No.  10,  id.  p.  170.  Each  Federal 
treasurer  was  to  deal  with  the  finances  of  a  single  system ;  his 
bank  account  was  to  be  designated  ^  (Name  of  Railroad),  Fed- 
eral Account.'  " 

It  seems  to  us  that  the  notice  in  question  fully  met  the 
requirements  of  the  contract,  and  that  no  prejudice  resulted  to 
anyone  on  account  of  its  being  directed  to  the  railway  company, 
instead  of  the  director  general.  Wallace  testified  that  he  was 
the  agent  of  the  director  general,  and  that  he  forwarded  the 
claim  to  the  freight  claim  agent  of  the  railroad  company,  whom 
he  supposed  to  be  also  under  the  director  general. 
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II.  The  condition  of  the  grapes  when  they  arrived  at  their 
destination  is  described  by  the  witnesses  as  ''full  of  worms," 
** dried  up/'  *'very  nearly  all  rotten/'  and  that  they  ''looked 

like  they  were  burned."  The  witnesses  further 
lifcnee:   jury       testified  Concerning   the   condition   of  the   car 

when  opened,  that  "it  looked  like  the  car  was 
on  fire;"  that,  "for  about  15  or  20  minutes,  we  could  not  get 
into  the  car  on  account  of  the  smoke;"  that,  "when  the  door  of 
the  car  was  opened,  it  was  hot;"  and  that: 

"When  we  opened  the  door  at  first,  we  could  see  nothing, 
and  we  opened  another  door  so  the  air  could  go  through,  the 
smoke  go  off ;  and  we  tried  to  go  to  the  back  of  the  car,  to  take 
out  some  grapes.  It  was  warm  in  the  car  up  near  the  door.  I 
saw  something  that  looked  like  smoke  coming  out  of  the  car." 

Robert  A.  Albertus,  one  of  the  consignors,  testified  that  the 
grapes  were  ripe,  but  in  good  condition,  wh^  delivered  to  the 
Southern  Pacific,  and  that,  if  the  car  had  been  sufficiently  and 
properly  iced,  they  should  have  been  in  good  condition  at  desti- 
nation. One  witness  testified  that  there  were  about  2i/^  feet 
of  ice  in  the  bottom  of  the  ice  compartment;  and  another  wit- 
ness, that  it  contained  only  about  1^/^  feet.  The  evidence  does 
not  show  when  the  car  was  received  at  Kansas  City  by  the 
Wabash  Railway  Company,  nor  the  time  actually  consumed  in 
the  transportation  from  that  point. 

Clearly,  there  was  sufficient  evidence  of  negligence  to  carry 
the  case  to  the  jury. 

But  it  is  vigorously  argued  by  counsel  for  appellee  that 
plaintiff's  evidence  fully  exonerated  the  terminal  carrier  from 
negligence.  Toney  Trevisol,  who  paid  the  draft  attached  to  the 
original  bill  of  lading  to  the  bank  for  the  plaintiff,  testified  that 
the  defendant's  agent  told  him  that,  according  to  the  bill,*the 
car  was  not  iced  after  it  left  Los  Angeles  until  it  reached  Kansas 
City. 

On  cross-examination,  the  witness  was  asked  to  state 
whether,  if  the  car  was  not  iced  after  it  left  Los  Angeles  and 
before  it  arrived  at  Kansas  City,  the  grapes  would  not  have  been 
completely  spoiled  before  the  car  arrived  at  that  point.  The 
competency  of  the  witness  to  answer  the  question  was  challenged, 
and  the  objection  was  overruled  by  the  court.    The  answer,  how- 
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ever,  was  that  he  did  not  know.  No  other  evidence  as  to  when 
or  where  the  car  was  iced,  or  what  quantity  was  placed  in  the 
compartment,  was  offered.  While  the  evidence  may  not  have 
been  strong  on  some  features  of  the  case,  yet,  under  familiar 
rules  of  law,  it  was  sufficient  to  require  the  submission  of  the 
ease  to  the  jury.  We  therefore  hold  that  the  motion  to  direct 
a  verdict  should  have  been  overruled,  and  that  the  judgment  of 
the  court  below  cannot  be  allowed  to  stand. — Reversed. 

Evans,  C.  J.,  Arthur  and  Paville,  JJ.,  concur. 


City  op  Bloomfield,  Appellee,  v.  Isaac  Blakely,  Appellant. 

MUNIOIPAL     0OBPOBATIOK8:       Ordinances— Enactment     Withont 

1  Three  Readings.  Proposed  ordinances  may  be  passed  at  a  single 
meeting  of  the  council,  and  without  three  readings,  when  the  statu- 
tory rule  for  reading  **on  three  different  days**  is  properly  dis- 
pensed with. 

MUNICIPAL    COBPOBATIONS:     Ordinances — Presumption    of    Third 

2  Beading.  Record  on  the  consideration  of  a  proposed  ordinance  held 
to  generate  a  presumption  that  the  bill  was  read  a  third  time. 

MUNICIPAL  COBPOBATIONS:    Ordinances — ^Motion  for  Final  Passage. 

3  An  ordinance  is  sufficiently  placed  before  the  council  for  final  pas- 
sage by  a  motion  '  *  that  said  hill  for  ordinance  he  placed  of  record  for 
final  passage/*  when  the  record  further  shows  that  the  rule  for 
three  separate  readings  had  been  dispensed  with,  and  that  the  bill 
had  been  properly  read  immediately  preceding  the  making  of  such 
motion. 

Appeal  from  Davis  District  Coiirt. — D.  M.  Anderson,  Judge. 

October  18, 1921. 

Dependant  was  convicted  in  mayor's  court  of  violation  of 
an  ordinance  of  the  city  of  Bloomfield,  re^ulatin*^  the  speed  of 
automobiles  upon  the  public  streets.  He  appealed  to  the  district 
court,  where  the  action  of  the  mayor's  court  was  sustained,  and 
he  now  prosecutes  his  appeal  to  this  court. — Affirmed. 
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Buell  McCash,  for  appellant. 
John  F.  Scarhoroughy  for  appellee. 

Paville,  J. — I.  An  information  was  filed  in  the  mayor's 
court  of  the  appellee  city,  charging  the  appellant  with  violation 
of  Ordinance  No.  226  of  said  city.    The  said  ordinance  fixes  the 

speed  limit  of  automobiles  upon  the  streets  of 

1.    MVKIOIPAIi  .  J        . 

CORPORATIONS:     said  City. 

ordinanceB:  en-  .•  i;  j   x  •       i.-  • 

actment  without  The    qucstiou    for    our    deternunation    is 

three  readings.  1.1  ^     .1  i*  ±.' 

whether  or  not  the  ordinance  m  question  was 
legally  adopted  by  the  city  council.  The  record  of  the  pro- 
ceedings of  the  city  council  respecting  the  adoption  of  said  ordi- 
nance has  been  certified  to  us.    Said  record  is  as  follows : 


n 
1 1 


Council  Chamber,  Bloomfield,  Iowa, 

October  19,  1915. 
Council  met  in  adjourned  session,   as  per  adjournment 
taken  October  12,  1915,  with  following  members  and  officers 
present : 

**E.  N.  Bezzenberger,  Mayor;  J.  H.  Leon,  J.  L.  Spurgeon, 
J.  M.  Owsley,  J.  L.  Barrickman,  Councilmen  (John  Hutchings, 
absent) ;  J.  F.  Scarborough,  City  Attorney,  R.  C.  Bristow,  City 
Treasurer  and  Manager,  E.  Z.  Morrow,  City  Clerk. 

**J.  L.  Spurgeon  offers  resolution,  gee.  by  Owsley,  that  the 
bill  for  Ordinance  226' be  read.  On  roll  call,  vote  was  as  fol- 
lows :  Yeas :  Leon,  Spurgeon,  Owsley,  and  Barrickman.  Nays : 
None.    Resolution  carried. 

**Bill  for  Ordinance  226  then  read  carefully  by  City  Atty. 
Scarborough,  after  which  the  matter  was  open  for  discussion. 

**  Motion  by  Owsley,  sec.  by  Leon,  that  rule  requiring  read- 
ing of  bill  for  ordinance  on  three  separate  days  be  dispensed 
with,  and  that  the  reading  just  made  be  the  first  reading.  On 
roll  caU,  vote  was  as  follows :  Yeas :  Leon,  Spurgeon,  Owsley, 
and  Barrickman.     Yeas,  4.     Nays:    None.     Motion  carried. 

**The  above-named  bill  for  ordinance  then  read  by  Atty. 
Scarborough  the  second  time. 

**  Motion  by  Spurgeon,  seC.  by  Leon,  that  bill  for  Ordinance 
226  be  placed  on  its  third  reading.     On  roll  call,  vote  was  as 


312  City  of  Bloompield  v.  BluVKEly.  [192  Iowa 

follows:     Yeas:    Leon,  Spurgeon,  Owsley,  Barrickman.     Yeas, 
4.     Nays:    None.     Motion  carried. 

'*  Motion  by  Owsley,  see.  by  Barrickman,  that  said  bill  for 
ordinance  be  placed  of  record  for  its  final  passage.  On  roll  call, 
vote  was  as  follows :  Yeas :  Leon,  Spurgeon,  Owsley,  and  Bar- 
rickman.   Yeas,  4.    Nays:    None.*' 

Upon  this  record,  it  is  the  contention  of  the  appellant  that 
the  said  ordinance  was  never  legally  adopted. 

Section  682  of  the  Code  provides  as  follows: 

'*  Ordinances  of  a  general  or  permanent  nature,  and  those 
for  the  appropriation  of  money,  shall  be  fully  and  distinctly 
read  on  three  different  days,  unless  three  fourths  of  the  council 
shall  dispense  with  the  rule.*' 

It  appears  from  the  record  that  a  motion  was  properly  made 
and  seconded  that  the  rule  requiring  reading  of  the  ordinance 
on  three  separate  days  be  dispensed  with,  and  no  question  is 
raised  that  three  fourths  of  the  council  voted  to  dispense  with 
the  rule. 

It  is  contended,  however,  that  the  record  fails  to  affirma- 
tively show  that  the  ordinance  was  read  a  third  time  after  the 
rule  had  been  dispensed  with.  It  must  be  conceded  that  the 
record  makes  no  specific  recital  in  regard  to  the  reading  of  the 
ordinance  a  third  time.  It  does  appear  from  the  record  that  the 
ordinance  was  read  by  the  city  attorney  a  first  and  second  time. 
After  the  second  reading,  it  appears  that  a  motion  was  made 
that  the  ordinance  be  placed  on  its  third  reading,  and  that  this 
motion  was  carried.  The  record  does  not  disclose  the  fact  that 
the  ordinance  was  then  read  the  third  time,  in  pursuance  of  this 
motion. 

So  far  as  the  record  shows,  after  the  motion  to  place  the 
ordinance  on  its  third  reading  was  carried,  the  next  step,  as 
showai  by  the  record,  was  the  motion  that  the  ordinance  **be 
placed  of  record  for  its  final  passage." 

The  statute  above  quoted  provides  that  ordinances  shall  be 
read  ' '  on  three  different  days,  unless  three  fourths  of  the  council 
shall  dispense  with  the  rule."  In  Collins  v.  City  of  loiva  FaUs, 
146  Iowa  305,  we  said,  referring  to  this  statute : 

' '  It  will  be  noted  that  the  quoted  section  of  the  statute  refers 
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to  this  requirement  of  formality,  as  a  'rule/  and  provides  that 
it  may  be  dispensed  with  by  three  fourths  of  the  council/' 

The  ''rule"  that  may  be  dispensed  with  is  the  rule  requir- 
ing ordinances  to  be  fully  and  distinctly  read  ''on  three  differ- 
ent days."  The  reeord  in  this  case  clearly  shows  that  the  rule 
was  dispensed  with*  When  the  rule  is  legally  dispensed  with 
by  a  vote  of  three  fourths  of  the  council,  there  is  no  provision 
left  that  requires  three  separate  and  distinct  readings.  The 
requirement  of  the  statute  is  that  the  ordinance  shall  be  read 
on  three  different  days.  This  provision  may  be  entirely  dis- 
pensed with  by  the  eouncil,.  and  the  ordinance  passed  at  a  meet- 
ing on  one  day  instead  of  at  meetings  on  three  different  days. 
Where  the  rule  is  dispensed  with  by  the  council,  as  was  done  in 
this  instance,  the  ordinance  may  be  passed  at  a  single  meeting 
or  on  one  day,  and  there  is  no  provision  left  in  this  statute  or 
elsewhere  that  requires  that  the  ordinance  shall  be  then  read  in 
full  three  different  times.  There  is  a  clear  distinction  between 
"three  different  readings'*  of  the  ordinance  and  a  reading  of 
the  ordinance  on  "three  different  days.**  If  the  rule  requiring 
the  ordinance  to  be  read  on  three  different  days  is  entirely  dis- 
pensed with,  as  provided  by  the  statute,  there  is  no  provision 
remaining  that  requires  that  the  ordinant^e  shall  be  read  three 
different  times  at  the  one  meeting  where  it  is  up  for  considera- 
tion. 

Furthermore,  the  statute  does  not  require  in  terms  that  the 
fact  of  the  reading  of  the  ordinance  shall  be  made  a  matter  of 
record  in  the  proceedings  of  the  city  council.  It  is  the  vote  upon 
the  passage  of  the  ordinance  that  must  be  recorded,  but  not 
necessarily  the  fact  of  the  reading  of  the  ordinance. 

The  city  council  having,  by  a  three-fourths  vote,  dispensed 
with  the  rule  requiring  the  reading  of  the  ordinance  on  three 
different  days,  the  ordinance  can  be  placed  upon  its  final  passage 

at  a  single  meeting  of  the  council,  and,  in  such 

2        MUKlClPAll  «-»  O  7  7 

'  coBPomATioirB:      event,  three  different  readings  of  the  ordinance 

premmption  at    at  such  meeting  were  not  required  by  the  stat- 

'^  ^'       ute.     Furthermore,  the  fact  of  such  separate 

readings  is  not  required  by  statute  to  be  made  of  record  in  the 

proceedings  of  the  council  where  the  rule  is  dispensed  with. 

In  any  event,  in  the  instant  case,  it  is  fairly  to  foe  presumed 
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from  the  entire  record  that  the  ordinance  was,  in  fact,  read  in 
full  the  third  time,  before  it  was  placed  upon  final  passage. 
There  is  no  merit  in  appellant's  contention  at  this  point 

II.  It  is  contended  that  the  ordinance  was  never  legally 
enacted,  because  there  is  a  failure  to  show  of  record  that  the 
yeas  and  nays  were  properly  called  and  recorded  upon  the  ques- 
tion of  the  adoption  of  the  ordinance.  The  par- 
'  ooRPOBATiom:  ticular  point  stressed  is  that  the  motion  upon 
tion^fOT^aT^  which  the  final  roll  call  was  taken  was  not  sufS- 
pasuce.  ciently  specific  in   its  language  to  place  the 

ordinance  itself  upon  passage.  The  langttage  of  the  record, 
above  quoted,  shows  that  it  was  moved  and  seconded  that  "said 
bill  for  ordinance  be  placed  of  record  for  its  final  passage/' 
The  contention  of  the  appellant  is  that  the  effect  of  this  motion 
was  merely  to  have  the  ordinance  ^recorded  in  some  record  of 
the  city  council,  and  that  it  did  not  place  the  ordinance  "on  its 
passage"  before  the  council;  or  in  other  words,  that  the  motion 
had  merely  to  do  with  the  recording  of  the  ordinance  far  "final 
passage"  at  some  future  time  when  the  ordinance  might  be 
taken  up  for  such  passage. 

The  statute.  Code  Supplement^  1913,  Section  683,  provides : 

"On  the  passage  or  adoption  of  every  by-law,  ordinance, 
and  every  such  resolution  or  order,  the  yeas  and  nays  shall  be 
called  and  recorded." 

We  have  held  that  this  requirement  of  the  statute  is  manda- 
tory, and  that,  unless  the  yeas  and  nays  are  called  and  recorded 
upon  the  final  passage  or  adoption  of  an  ordinance,  the  same  is 
not  legally  enacted.  This  was  our  direct  holding  in  Toum  of  Olin 
V.  Meyers,  55  Iowa  209,  and  it  has  been  followed  in  Markham 
V,  City  of  Anamosa,  122  Iowa  689 ;  Cook  v.  CUy  of  Independence, 
133  Iowa  582 ;  Farmers  Tel.  Co.  v.  Town  of  Washta,  157  Iowa 
447. 

The  record  in  this  case  affirmatively  shows  which  members 
of  the  city  council  were  present  at  the  time.  It  affirmatively 
shows  that  the  roll  was  called,  and  affirmatively  shows  of  record 
how  each  member  of  the  council  voted.  There  is  a  sufficient 
compliance  with  the  requirements  of  the  statute  in  these  several 
particulars. 

The  precise  question  for  our  determination  at  this  point  is 


Oct.,  19211  Caonk  v.  Dunlap.  315 

whether  or  not  the  motion  that  ''said  bill  for  ordinance  be 
placed  of  record  for  final  passage"  was  sufScient  by  its  terms 
to  bring  before  the  city  council  the  question  of  a  vote  upon  the 
passage  of  the  ordinance,  and  whether  the  vote  thereon  was,  in 
fact,  a  vote  to  adopt  and  pass  said  ordinance.  The  language 
of  this  motion  must  be  construed  in  the  light  of  the  circum- 
stances tmder  which  it  was  made.  The  city  council  had  the 
ordinance  in  question  before  it  for  consideration  at  that  time. 
The  council  had  voted  to  dispense  with  the  rule  requiring  the 
reading  of  the  ordinance  on  three  different  days.  The  ordinance 
had  been  read  and  considered*  by  the  council  at  the  time  this 
motion  was  made.  The  language  used  in  the  motion  was  not 
technically  accurate,  nor  was  it  by  any  means  the  most  apt  and 
expressive  that  could  have  been  chosen;  but  we  do  not  think 
there  was  such  verbal  inaccuracy  as  to  render  obscure  and  un- 
certain the  plain  purpose  and  intent  to  place  the  ordinance  upon 
final  passage.  The  members  of  the  council  could  not  well  have 
been  in  any  way  misled  in  the  matter,  and  must  have  clearly 
understood  that  they  were  voting  upon  the  final  passage  of  the 
ordinance. 

A  fair  and  reasonable  construction  of  the  language  of  the 
motion,  in  the  light  of  the  circumstances  under  which  it  was 
made,  leads  us  to  the  conclusion  that  the  effect  of  the  language 
of  the  motion  was  to  place  the  ordinance  upon  its  final  passage. 
This  being  true,  it  follows  that  the  ordinance  was  duly  adopted. 

We  hold  that  the  record  sufSciently  shows  that  the  ordi- 
nance in  question  was  duly  and  legally  adopted  and  enacted,  as 
provided  by  the  statute,  and  that  the  same  was  not  invalid  for 
any  of  the  reasons  urged  upon  this  appeal. 

It  follows  that  the  judgment  of  the  district  court  must  be, 
and  the  same  is, — Affirmed, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


0.  H.  Cronk,  Appellant,  v.  T.  A.  Dunlap,  Appellee. 

BOTOIPATITRS;  Oonmilflsionen— Waiver  In  re  Exceptions  to  Report. 
A  plaintiff  in  an  action  to  restore  lost  boundary  lines  who,  on  the 
day  of  trial,  long  deferred,  oraUy  asks  and  is  granted  an  order  for 
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the  appomtmant  of  a  commisaioner  to  loeate  th^  said  lineB,  with 
promise  to  proceed  with  the  trial  on  the  filing  of  the  commissioner's 
report,  may  not,  after  the  report  is  filed,  demand  a  continuance  to 
the  next  term,  in  order  to  file  exceptions  to  the  report. 

Appeal  from  Davis  District  Court. — Seneca  Cornell,  Judge. 

October  18,  1921. 

A  PROCEEDING  to  establish  alleged  lost  comers  of  a  residence 
lot.  The  plaintiflf  moved  for  a  oontinuance,  and  for  time  to  file 
exceptions  to  a  commissioner's  report.  His  motion  being  over- 
ruled, he  refused  to  appear  at  the  trial,  and  his  petition  was  dis- 
missed for  want  of  prosecution.    He  has  appealed. — Affirmed. 

Roberts  &  Webber,  for  appellant. 
Payne  &  Ooodson^  for  appellee. 

Evans,  C.  J. — The  plaintiff  alleged  in  his  petition  that  he 
was  the  owner  of  the  east  two  thirds  of  a  certain  Lot  3  in  the 
city  of  BloomJBleld,  and  that  the  defendant  was  the  owner  of  the 
West  one  third  thereof,  and  that  the  boundary  line  between  the 
two  properties  had  become  lost  or  destroyed.  He  prayed  for  an 
establishment  of  same  under  the  provisions  of  Chapter  5,  Title 
XXI,  of  the  Code,  being  Sections  4228  to  4240.  Plaintiff's  peti- 
tion was  filed  in  Pdbruary,  1919.  Issue  was  made  by  the  defend- 
ant forthwith.  The  defendant  pleaded  acquiesoenoe  in  the  recog- 
nized line,  and  also  adverse  possession.  At  the  February,  1920, 
term  of  court,  the  case  was  regularly  assigned  for  trial  upon  a 
fixed  date.  On  such  date,  the  parties  appeared.  Upon  the  ap- 
plication of  plaintiff,  the  court  appointed  a  commissioner  to 
make  measurements  of  the  lot  in  question  and  to  make  and  pre- 
sent a  plat  which  would  show  the  true  line  separating  the 
east  two  thirds  from  the  west  one  third  of  said  lot,  and 
which  would  also  show  the  alleged  line  acquiesced  in  by  the 
parties,  as  contended  by  the  defendant.  This  appointment 
of  a  commissioner  contemplated  immediate  action  and  report  by 
the  commissioner,  and  the  trial  was  postponed  until  such  report 
should  be  made.    Such  report  was  presented  on  the  second  day 
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following,  and  consisted  of  a  mere  plat  of  a  rectangular  lot, 
which  indicated  the  correct  mathematical  line  and  tjie  line  con- 
tended for  by  defendant  as  having  been  acquiesced  in.  There- 
upon, the  court  ordered  the  trial  to  proceed  on  the  second  day 
following  the  filing  of  such  report.  Thereupon,  the  plaintiff 
filed  a  motion  for  postponement  of  the  trial  until  the  next  term, 
so  that  he  might  have  opportunity  to  file  exceptions  to  the  re- 
port on  or  before  the  second  day  of  such  term,  as  provided  by 
Section  4235  of  the  Code.  Such  motion  by  plaintiff  gave  to  the 
court  advance  notice  that  the  plaintiff  would  not  appear  at  the 
trial  on  the  date  set  by  the  court.  On  such  date,  the  case  was 
called  for  trial  in  due  course.  No  one  appeared  for  the  plaintiff, 
and  his  petition  was  dismissed. 

Plaintiff's  exceptions  are  predicated  wholly  upon  the  provi- 
sions of  Section  4235,  whereby  the  parties  are  allowed  until  the 
second  day  of  the  following  term  to  file  exceptions  to  the  com- 
missioner's report.  For  the  purpose  of  this  appeal,  we  will 
assume  that  the  plaintiff  had  a  mandatory  right  to  such  time, 
unless  he  had  already  waived  it. 

An  examination  of  the  record  satisfies  us  that  the  disclo- 
sures therein  are  sufficient  evidence  of  a  waiver  to  juMify  the 
court  in  the  ruling  complained  of. 

For  more  than  one  year  after  the  issue  had  been  made,  the 
case  had  apparently  slept  upon  the  docket.  At  the  February, 
1920,  term,  pursuant  to  trial  notice  by  the  defendant,  the  court 
fixed  a  date  of  trial  as  of  March  15th  following.  On  that  date, 
plaintiff  appeared  by  his  attorney,  and  orally  applied  for  the 
appointment  of  a  commissioner  for  a  limited  purpose.  The  rec- 
ord recites  that,  at  that  time,  the  plaintiff — 

"Orally  requested  the  court  to  appoint  an  engineer  to  in- 
si>ect  and  survey  the  lines  in  dispute,  and  stated  orally  that  it 
would  better  enable  the  court  to  understand  and  apply  the  evi- 
dence if  the  commissioner  would  make  a  plat  showing  both  lines 
as  claimed  by  the  parties,  and  stated  to  the  court,  in  substance, 
that,  if  the  commissioner  found  the  west  line  of  plaintiff's  lot 
as  platted  to  be  on  the  same  line  as  the  fence  claimed  by  defend- 
ant as  a  line  by  adverse  possession  or  acquiescence,  that  he  would 
dismiss  plaintiff's  action  at  the  cost  of  plaintiff;  but  that,  if  the 
commissioner  did  not  so  find,  they  would  proceed  immediately 
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upon  the  report  of  the  commissioner,  with  the  introduction  of 
the  evidence  and  the  final  determination  of  said  cajose;  that 
thereupon  the  court  sustained  the  motion  of  plaintiff,  and  ap- 
pointed a  commissioner  for  the  express  purpose  of  making  a 
survey  to  locate  the  lines  claimed  by  the  plaintiff  and  the  de- 
fendant, and  to  draw  a  plat  showing  the  line  claimed  by  the 
plaintiff,  and  also  the  line  claimed  by  the  defendant,  and  to 
file  said  plat  at  once :  and  the  trial  of  said  cause  was  suspended 
until  the  said  report  of  the  commissioner  could  be  filed." 

Pursuant  to  his  appointment,  the  commissioner  made  the 
measurements,  and  filed  his  plat  on  March  17th.  Thereupon, 
the  court  fixed  March  19th  as  the  date  for  resuming  the  trial. 
The  defendant  had  appeared  with  his  witnesses  on  the  15th,  and, 
pursuant  to  the  temporary  postponement  of  the  trial,  he  held  his 
witnesses  in  court  until  the  19th,  and  until  the  case  was  reached 
for  trial.  We  think  that,  upon  this  record,  the  waiver  by  plain- 
tiff is  shown,  and  that  he  was  in  no  position  to  demand,  as  a  mat- 
ter of  mandatory  right,  a  i)ostponement  until  the  following 
term.  He  made  no  showing  whatever  that  would  have  justified 
the  court  in  exercising  a  discretion  in  his  favor,  in  the  interest 
of  a  fair  trial. 

Furthermore,  under  Code  Section  4230,  the  issue  of  ac- 
quiescence was  one  which  the  court  was  not  required  to  submit 
to  the  commissioner.  Such  issue  was  not,  in  fact,  submitted  to 
the  commissioner.  The  trial  court  could,  therefore,  have  pro- 
ceeded with  the  trial  of  that  issue  either  before  or  after  the  filing 
of  the  commissioner's  report,  and  without  reference  thereto. 
Clearly,  therefore,  the  plaintiff  was  in  no  position  to  make  a 
peremptory  demand  upon  the  court,  or  to  say  in  advance,  **I 
will  not  appear  before  you  on  the  date  assigned."  The  case  was 
duly  called  for  trial  upon  the  date  fixed.  The  plaintiff  refused 
to  offer  any  evidence,  or  to  appear  in  any  manner.  The  court  did 
not  err  in  dismissing  his  petition.  The  judgment  below  is,'  there- 
fore,— Affirmed, 

Stevens,  Abthitr,  and  Faville,  JJ.,  concur. 
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John  F.  Golden^  Appellee,  v.  Qeoroe  W.  Bilbo,  Api>ellant. 

DEEDS:    Breach  pf  Oontract  in  re  PossenioiL    A  pnrchaBer  who  takes 

1  title  to  realty  by  having  his  name  inserted  in  a  deed  theretofore 
blank  as  to  grantee,  takes  subject  to  an  outstanding  lease  executed 
by  the  former  owner  under  said  blank  deed,  it  appearing  that  the 
lessee  was  in  possession  when  the  said  purchaser's  name  was  in- 
serted in  the  blank  and  the  deed  delivered,  and  thai  reasonable  in- 
guiry  of  the  lessee  toould  have  revealed  his  rights, 

DEEDS:    Nonmerger  of  Ck>iitract.    A  deed  which  is  silent  as  to  the  day 

2  when  grantee  is  to  have  possession  does  not  merge  the  preceding 
contract  which  does  specify  said  day. 

APPEAL  AND  EBBOE:     Incompetent  Evidence  on  Establlslied  Fact. 

3  Evidence  of  compromise  offers  by  defendant  is  nonprejudicial,  when 
defendant's  liahiUty  was  conclusively  established  by  competent 
evidence. 

DEEDS:    Damages  in  re  Contract  for  Possession— Evidence.    In  an  ac- 

4  tion  for  breach  of  contract  for  possession  at  a  specified  date, — ^the 
issue  being  as  to  the  value  of  the  farm  with  and  without  an  out- 
standing lease, — evidence  of  foreclosure  proceeding  subsequent  to 
the  execution  of  the  contract  is  immaterial. 

Appeal  from  Union  District  Court, — P.  C.  Winter,  Judge. 

October  18,  1921. 

Appellee  brought  this  action  to  recover  damages  for  the 
breach  of  a  contract  between  himself  and  appellant  which  pro- 
vided for  exchange  of  properties.  Appellee  allied  that  he  suf- 
fered damages  because  the  premises  received  by  him  were  subject 
to  a  lease  extending  from  March  1,  1919,  to  March  1,  1920, 
whereby  he  was  denied  possession  of  the  premises  on  March  1, 
1919,  on  which  date,  under  the  contract,  he  was  to  receive  pos- 
session. Trial  to  a  jury,  resulting  in  a  verdict  for  plaintiff. 
Judgment  was  rendered,  thereon,  from  which  this  appeal  is 
prosecuted. — Affirmed. 

22.  Brown,  for  appellant. 

Kenneth  H.  Davenport  and  E.  F.  McEniry,  for  appellee. 
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Arthur,  J. — I.    In  his  petition,  appellee  claims  that  he  was 
denied  possession  of  the  land  he  was  to  receive  on  March  1, 1919, 
because  of  a  lease  previously  given,  whereby  possession  was  re- 
tained by  the  lessees  from  and  after  March  1, 
'  of  contpftc?**!      1919,  to  March  1,  1920,  and  that  snch  lease  pre- 

posaew  on.  yentcd  a  sale  or  trade  of  the  land  by  him,  and 
resulted  in  damage  to  him ;  that,  under  the  terms  of  the  contract 
for  the  exchange  of  properties,  defendant  was  to  give  posses- 
sion to  plaintijQT  on  March  1,  1919. 

Appellant  admits  executing  the  contract,  and  admits  the 
terms  of  the  same,  but  alleges  that  he  performed  all  the  terms  of 
the  contract ;  that,  in  pursuance  of  the  terms  of  the  contract,  he 
executed  and  delivered  a  deed  for  the  premises  to  appellee  on 
or  about  October  30,  1918,  and  made  full  performance  of  the 
terms  of  the  contract ;  that  the  lease  complained  of  was  void ;  and 
that  appellee  failed  in  his  possession  because  of  his  own  neglect 
and  omissions;  that  the  title  received  and  held  by  appellee  by 
virtue  of  the  deed  of  October  30,  1918,  was  paramount  to  the 
lease  of  the  premises ;  and  that  appellee  lost  the  possession  of  the 
premises  and  the  rental  by  his  own  fault,  omissions,  and  failures. 

II.  Error  is  assigned  to  Instruction  No.  3^  wherein  the 
court  instructed  the  jury  that  the  contract  had  been  established 
beyond  dispute,  under  which,  by  its  terms,  appellee  was  to  be 
given  possession  March  1,  1919 ;  and  that  it  wias  further  estab- 
lished without  contradiction  that  appellant  did  not  so  give  ap- 
pellee possession ;  and  that  the  only  remaining  issue  was  to  fix 
the  amount  of  appellee's  damages. 

Appellee,  by  contract  in  writing,  traded  certain  town  prop- 
erty to  appellant  for  a  farm.  The  contract  is  dated  October  24, 
1918,  and  contains  the  following  provision: 

"Each  party  hereto  agrees  to  pay  the  inter- 

'  merger"  of  con-     cst  duc  ou  the  mortgages  on  the  property  he  is 

*^  trading  and  .the  taxes  thereon  up  to  October  23, 

1918,  and  possession  of  the  farm  is  to  be  given  on  March  1, 1919, 

and  possession  of  the  town  property  is  to  be  given  as  soon  as 

the  title  papers  are  exchanged,  and  this  trade  completed." 

It  appears  without  dispute  in  the  record  that  one  Prank 
Pierce  owned  the  land  in  September,  1918,  and  in  that  month 
conveyed  the  same  to  Elsie  Seligman,  by  deed  in  which  the  name 
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of  the  grantee  was  not  inserted.  While  Elsie  Seligman  was  tho 
owner  of  the  deed,  on  October  1, 1918,  she  leased  it  to  John  Sink 
for  the  year  commencing  March  1,  1919,  and  ending  March  1, 
1920.  On  October  16,  1918,  Sink  subleased  a  part  of  the  land 
to  William  Cunningham,  and  the  remainder  to  W.  J.  Hammons, 
for  the  term  of  his  lease.  Cunningham  and  Hammons  were 
already  in  possession  of  the  premises,  under  the  lease  for  the  year 
ending  March  1,  1919.  Elsie  Seligman  sold  the  land  to  appel- 
lant, and  delivered  the  deed,  still  blank  as  to  grantee.  It  was 
discovered  that  the  description  in  the  deed  was  erroneous,  and 
a  new  deed  was  executed  by  Pierce,  October  30,  1918,  to  cor- 
rect the  error,  and  appellee's  name  was  inserted  as  grantee  in 
this  new  deed.  Some  time  in  January,  1919,  appellee  dis- 
covered the  existence  of  the  lease  from  Elsie  Seligman  to  Sink, 
and  the  subleases  from  Sink  to  Hammons  and  Cunningham,  and 
appellee  and  appellant  then  had  a  conference  about  the  posses- 
sion of  the  premises  by  Hammons  and  Cunningham  with  Ham- 
mons and  Cunningham,  lessees,  at  which  the  lessees  insisted 
on  the  validity  of  their  leases  and  their  right  to  possession  under 
them  until  March  1,- 1920,  and  refused  to  surrender  possession 
of  the  premises.  Appellant  never  did  put  appellee  in  possession 
of  the  premises. 

Counsel  for  appellant  take  the  position  that  the  deed  from 
appellant  to  appellee,  delivered  in  October,  1918,  and  accepted 
by  appellee,  invested  the  appellee  with  title,  and  with  the  right 
to  possession  of  the  premises  paramount  to  the  riglit  of  pos- 
session of  the  lessees;  that  the  lease  from  Seligman  to  Sink  was 
void;  that  the  subsequent  leases  to  Hammons  and  Cunningham 
were  void ;  that  both  appellant  and  appellee  took  title  without 
notice  of  the  leases;  that  the  title  of  appellee  was  paramount 
to  the  leases ;  and  that  he  failed  to  enforce  his  right  of  posses- 
sion at  his  own  peril.  Counsel  for  appellant  further  contend 
that,  when  the  deed  to  appellee  was  executed,  the  contract  of 
exchange  which  preceded  the  deed,  and  which  provided  for  pos- 
session on  March  1,  1919,  was  merged  in  the  deed,  and  that  the 
contract^  was  not  competent  evidence  to  show  plaintiff 's  right  to 
possession  on  March  1, 1919. 

The  record  is  clear  that  the  tenants  had  valid  leases  for  the 
year  beginning  March  1,  1919,  and  ending  March  1,  1920,  and 
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could  not  be  dispossessed.  Title  to  this  land  was,  for  a  time,  de- 
pendent on  the  ownership  of  a  certain  deed,  blank  as  to  grantee. 
It  is  settled  in  this  state  that  such  deed  confers  the  equitable 
title  on  the  purchaser,  and  that  such  title  passes  by  delivery. 
Liljedahl  v.  Glassgow,  190  Iowa  827.  While  Elsie  Seligman 
held  the  land  by  the  deed  blank  as  to  grantee,  it  is  undisputed 
that  she  leased  the  land  to  John  L.  Sink,  who  sublet  to  Hammons 
and  Cunningham.  Hammons  and  Cunningham  were  in  pos- 
session as  tenants  when  the  contract  between  appellee  and  ap- 
pellant was  made,  and  when  the  deed  was  delivered,  and  when 
appellant  acquired  the  blank  deed  from  the  identical  persons 
who  leased  the  land  to  Sink.  At  the  time  the  contract  was 
entered  into,  neither  party  knew  that  Hammons  and  Cunning- 
ham were  in  possession  under  leases.  They  both  disclaimed  such 
knowledge.  Appellee  did  not  know  of  any  possession  by  tenants. 
Appellant  was  informed  of  oc/eupaney  of  the  premises  by  Cun- 
ningham and  Hammons,  but  did  not  know,  as  he  testified,  that 
they  were  in  possession  under  leases.    Appellant  testified: 

**I  knew  that  Hammons  and  Cunningham  were  in  posses- 
sion. I  did  not  talk  to  either  of  them,  to  find  out  when  their 
leases  expired.'* 

Under  such  situation,  the  rule  contended  for  by  appellant — 
that,  where  one  is  in  possession  under  a  known  right  of  pos- 
session, such  possession  is  referable  to  such  right,  and  the  pur- 
chaser can  rightfully  assume  that  the  possession  is  bottomed  on 
such  right,  and  need  not  inquire  further — can  scarcely  be  applied 
to  lessees  who  rent  for  short  periods,  and  often  renew  their 
leases.  Reasonable  inquiry  of  the  lessees  in  possession  would 
have  disclosed  their  claim. 

Appellant's  position  that  it  was  not  competent  to  show  by 
the  contract  when  plaintiff  was  to  have  actual  possession  of  the 
land  is  not  tenable. 

It  was  not  error,  under  the  facts  shown  in  the  evidence,  to 
instruct  the  jury,  as  the  court  did,  that  the  contract  by  the  terms 
of  which  appellant  agreed  to  give  appellee,  on  March  1,  1919, 
possession  of  the  farm  described  in  the  contract,  was  established 
by  the  evidence  without  dispute;  and  that  the  evidence  estab- 
lished without  contradiction  the  fact  that  the  appellant  did  not 
give  the  appellee  possession  of  the  farm  on   March  1,   1919; 
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and  that  the  only  issue  for  the  consideration  of  the  jury  was 
the  amount  of  appellee's  damage. 

III.  Complaint  is  also  made,  in  argument  only,  as  to  the 
measure  of  damages  adopted  by  the  instruction.  The  giving  of 
the  instruction  defining  the  measure  of  damages  is  not  listed 
among  errors  relied  upon  for  reversal,  and  cannot  be  given  at- 
tention. 

IV.  We  now  come  to  consider  error  assigned  in  permitting 
appellee  to  testify  to  offers  of  a  compromise  and  settlement. 
Counsel  agree— and  well  they  may — that  it  is  the  settled  law 

of  this  and  every  other  state  that  offers  by  way 

'  brrob:  incompe-   of  compromisc  arc  not  admissible  to  show  liabil- 

Mtabiished  ity.    Appellee  insists  that  no  such  evidence  was 

admitted,  and,  therefore,  no  error  committed. 
Appellant  says  that  the  evidence  received  w^as  of  such  a  charac- 
ter. Appellee  insists  that  no  statements  by  appellee,  either  by 
way  of  compromise  or  otherwise,  were  received  over  the  objec- 
tion of  appellant;  that  the  statements  testified  to' by  appellee 
were  not  objected  to  by  apx)ellant,  nor  was  any  motion  to  strike 
the  same  made. 

To  ascertain  what  evidence  was  received,  and  the  nature  of 
it,  and  what  objections,  if  any,  were  made,  we  must  go  to  the 
record. 

Appellee  testified  that,  in  January  or  February,  1919,  he 
learned  from  Hammons  of  the  leases  which'  Hammons  and  Cun- 
ningham had,  and  took  the  matter  up  with  appellant  as  to 
whether  he  (appellee)  could  obtain  possession  of  the  land;  that, 
a  little  later,  in  February,  appellee,  appellant,  Hammons,  and 
Cunningham  met,  to  consider  the  leases  and  whether  appellee 
could  get  possession  of  the  land ;  that  Hammons  and  Cunning- 
ham said  they  had  the  land  leased,  and  appeUant  said  that,  if 
they  had,  he  did  not  know  it ;  that  he  and  appellant  then  agreed 
to  lay  the  facts  before  appellant's  attorney,  and  abide  by  his 
decision. 

**Q.  Whom  did  you  seef  A.  Mr.  Higbee,  his  attorney. 
(Defendant  objects  to  the  iquestion  for  the  reason  that  it  is  in- 
competent, immaterial,  and  irrelevant,  and  improper  to  relate 
the  proceedings  in  an  attempt  to  compromise.  The  court :  De- 
fendant may  answer  for  the  present.    Defendant  excepts  to  the 
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ruling.)  A.  We  went  to  Mr.  Higbee's  office,  and  Mr.  Bilbo 
[appellant]  himself  related  the  circumstances,  and  presented  a 
copy  of  the  contract,  and  told  the  facts  in  the  case,  and  when  he 
was  through,  Mr.  Higbee  said,  *  There  is  nothing  to  this,  (Jeorge 
[Bilbo]. ^  (Defendant  renews  objection  before  made,  that  the 
testimony  was  incompetent,  immaterial,  and  irrelevant,  and  im- 
proper to  relate  the  proceedings  in  an  attempt  to  compromise. 
The  court :  I  think  the  decision  of  Mr.  Higbee  is  not  competent. 
It  is  an  offer  to  compromise,  and  the  motion  to  strike  will  be 
sustained.  He  can  relate  what  led  up  to  this.  The  witness: 
Can  I  relate  Mr.  Bilbo's  conversation  afterwards?  The  court: 
Yes.)  After  the  matter  had  been  submitted  to  Mr.  Higbee,  Mr. 
Bilbo  agreed  to  pay  me  for  the  rent  of  1919,  and  I  told  him  if 
he  would  do  that,  I  would  be  satisfied  with  that,  and  at  that  time 
he  agreed  to  do  that,  and  the  next  day  he  submitted  two  notes  for 
the  rent,  but  they  were  simply  his  personal  notes.  I  did  not 
accept  those  notes.  He  wanted  to  know  then  if  I  would  accept 
them  if  he  had  Dr.  Orlo  Coakley  on  there  as  security  with  himself, 
and  I  said,  *Yes;'  and  he  left  and  never  came  back.  I  saw  Mr. 
Bilbo  with  reference  to  this  transaction  in  the  spring  of  1920 
again.  Q.  State  that  conversation  to  the  jury.  A.  He  had  ten- 
dered a  settlement  of  $600,  I  believe,  to  dismiss  any  suit — (De- 
fendant objects  to  any  testimony  being  given  in  regard  to  any 
compromise,  as  being  incompetent.  The  court:  I  will  overrule 
the  objection  at  this  time.  Defendant  objects  to  the  ruling  of 
the  court.)'' 

Unquestionably,  the  testimony  was  of  offers  of  compromise. 
The  testimony  of  appellee  shows  that  appellant  agreed  to  pay  the 
rent  for  1919,  and  at  another  time  offered  to  pay  $600,  in  settle- 
ment of  appellee's  claim  against  appellant.  This  testimony  was 
incompetent  for  any  purpose.  When  the  first  question  was  asked 
by  counsel  for  appellee,  to  bring  out  what  occurred  in  Mr.  Hig- 
bee's  office,  apt  objection  was  made;  but  the  court  permitted  the 
witness  (appellee)  to  answer,  and  to  state  that  they  went  to 
Mr.  Higbee 's  office,  and  that  appellant  stated  their  controversy 
to  Mr.  Higbee,  and  that  Higbee  said,  **  There  is  nothing  to  this^ 
Gteorge  [Bilbo]."  This  answer  was  stricken  by  the  court,  but 
the  court  then  permitted  appellee  to  relate  further  statements 
made  by  appellant.  This  the  court  did  although  no  question  was 
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propounded  to  the  witness;  and  we  think  the  former  objection 
would  apply.  The  witness  stated  that  he  had  another  conversation 
with  appellant  in  the  spring  of  1920,  and  was  asked  to  state  such 
conversation  to  the  jury.  No  objection  was  interposed  to  this  ques- 
tion before  the  witness  started  to  answer,  and  the  witness  stated 
that  appellant  had  tendered  a  settlement  of  $600.  Before  the 
witness  had  proceeded  further,  appellant  objected,  and  the  objec- 
tion was  overruled.  Appellee's  answer — that  he  had  tendered 
a  settlement  of  $600 — could  scarcely  have  been  anticipated  by 
the  question,  and  was  really  a  volunteer  statement ;  and  it  seems 
that  the  court  considered  the  objection  made  in  time,  for  he 
overruled  it.  It  was  error  to  admit  the  testimony.  But  was  it 
prejudicial  error,  under  the  issues  and  facts?  Unquestionably, 
it  would  have  been  prejudicial  error  if  the  question  of  liability 
of  appellant  had  been  a  question  for  the  jury.  But  the  liability  of 
appellant  was  decided  by  the  court  on  the  record,  as  a  matter  of 
law.  The  jury  found  damages  in  the  amount  of  $700.  The  damages 
allowed  were  less  than  the  rental  paid  by  the  sublessees  to 
Sink,  and,  therefore,  less  than  the  minimum  to  which  appellee 
was  entitled.  We  think  the  jury  could  not  have  been  influenced, 
in  assessing  the  damages,  by  the  testimony  received  of  offer  of 
compromise,  and  that  error  in  admitting  such  testimony  was 
without  prejudice  to  appellant. 

V.     Appellant  complains  of  the  exclusion  from  evidence, 
oil  his  oflfer,  of  a  record  of  foreclosure  proceedings  of  a  mort- 
gage on  the  land,  with  receiver  clause  in  the  mortgage,  which 
4  dkms:  djtmages    procccdiugs  wcrc  Subsequent  to  the  date  of  the 
for"o2«wion-      contract  of  exchange  of  properties.    It  was  not 
evidence.  error  to  cxcludc  such  oifer.    This  action  was  not 

brought  to  recover  rent.  It  was  an  action  to  recover  the  differ- 
ence in  the  value  of  the  farm  with  possession  delivered  on  March 
1,  1919,  and  the  value  of  the  farm  with  possession  delivered  on 
March  1,  1920. 

We  find  no  reason  to  disturb  the  verdict  and  judgment,  and 
the  case  is  affirmed. — Affirmed, 

Evans,  C.  J.,  Stevens  and  Paville,  JJ.,  concur. 
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In  re  Estate  of  Harriette  S.  Daniels. 

Mary  Reynolds  Ely  et  aL,  Appellants,  v.  Charles  L.  Nye  et  aL, 

Appellees. 

WILLS:  Construction — ^Ambiguous  and  Inaccurate  Codicils.  A  testator, 
by  treating  unstgrcgated  sums  of  money,  throughout  a  will  and  nu- 
merous codicils  thereto,  as  in  the  nature  of  specific  legacies,  may 
thereby  very  clearly  indicate  the  proper  construction  of  ambiguous 
.and, inaccurate  codicils.  So  held  where  certain  codicils  which  re- 
ferred to  certain  paragraphs  of  the  will  were  held  to  refer  to  cer- 
tain paragraphs  of  former  codicils. 

Appeal  from^Linn  District  Court. — F.  P^  Dawley,  Judge. 

October  18,  1921. 

Action  brought  by  the  executors  of  her  estate  for  the  con- 
struction of  the  will  of  Harriette  S.  Daniels,  who  died  October 
24,  14)19.    A  full  statement  appears  in  the  opinion. — Affirmed, 

* 

. .  ..   Trewiny  Simmons  cfe  Trewin,  for  appellants. 
liuberger  cfc  Lenihan,  for  appellees. 

Stevens,  J. — This  appeal  involves  the  construction  of  the 
will  and  several  codicils  of  Harriette  S.  Daniels,  deceased,  the 
material  paragraphs  of  which  are  as  follows: 

Items  3,  4,  5,  and  7  of  the  will : 

**Item  3.  I  give,  devise  and  bequeath  unto  my  executors," 
in  trust,  for  my  sister,  Lydia  B.  Ely,  of  Brookline,  Mass.,  in  token 
of  my  love  and  affection,  and  in  recognition  of  her  kindness  to 
me  in  times  past,  the  sum  of  five  thousand  dollars  ($5,000),  to  be 
invested  as  my  executors  shall  see  fit,  the  income  of  which  invest- 
ment I  direct  them  to  pay  to  my  said  sister  during  her  lifetime, 
and  upon  her  decease,  it  is  my  will  and  I  so  direct,  that  my 
said  executors  shall  pay  the  principal  of  this  bequest,  five  thou- 
sand dollars  ($5,000),  to  Mary  E.  Page,  daughter  of  Caroline  A. 
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Page^  and  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  daughters  of 
Elisha  D.  Ely,  share  and  share  alike. 

**Item  4.  I  give,  devise  and  bequeath  unto  my  niece,  Mrs. 
Caroline  A.  Page,  daughter  of  my  sister,  Lydia  B.  Ely, :  ot 
Brookline,  Mass.,  aforesaid,  the  sum  of  five  thousand  doUarsf 
($5,000). 

"Item  5.  I  give,  devise  and  bequeath  unto  Miss  Mary  .£.; 
Page,  daughter  of  said  Mrs.  Caroline  A.  Page,  of  Brookline^' 
Mass.,  the  sum  of  five  thousand  dollars  ($5,000). 

''Item  7.  I  give,  devise  and  bequeath  unto  Mary  Beynolds 
Ely  and  Lydia  B.  Ely,  daughters  of  my  said  nephew,  Elisha 
D.  Ely,  of  Canton,  Ohio,  the  sum  of  five  thousand  dollars^ 
($5,000)  each." 

Paragraphs  2  and  3  of  the  third  codicil :  « 

''Second.  I  hereby  cancel  and  revoke  Item  3  of  my  said  last 
will  and  testament,  and  in  lieu  thereof  I  hereby  give,  devise  and 
bequeath  unto  my  executors  in  trust  for  my  sister,  Lydia  B. 
Ely,  of  Brookline,  Massachusetts,  in  token  of  my  love  and  affecn 
tion,  and  in  recognition  of  her  kindness  to  me  in  times  past, 
the  sum  of  five  thousand  ($5,000)  dollars,  to  be  invested  as  my 
executors  shall  see  fit,  the  income  of  which  investment  I  direct 
them  to  pay  to  my  said  sister  during  her  lifetime,  and  upon  her 
decease  it  is  my  will,  and  I  so  direct  that  my  said  executors  in 
trust  shall  pay  the  principal  of  this  bequest,  five  thousatid 
($5,000)  dollars  to  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  daugh- 
ters of  Elisha  D.  Ely,  share  and  share  alike. 

"Third.  I  hereby  cancel  and  revoke  Item  5  of  my  said  last 
will  and  testament,  and  in  lieu  thereof  I  hereby  give,  devise,  and 
bequeath  unto  my  executors  in  trust,  for  Caroline  A.  Page,  daugh- 
ter of  my  sister,  Lydia  B.  Ely,  of  Brookline,  Massachusetts,  the 
sum  of  five  thousand  ($5,000)  dollars  to  be  invested  as  my  execu- 
tors shall  see  fit,  the  income  of  which  investment  I  direct  them 
to  pay  to  the  said  Caroline  A.  Page  during  her  lifetime,  and 
upon  her  decease  it  is  my  will,  and  I  so  direct,  that  my  executors 
shall  pay  the  principal  of  this  bequest,  five  thousand  ($5,000) 
dollars  to  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  daughters  of 
Elisha  D.  Ely,  share  and  share  alike." 
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Items  2,  3,  and  4  of  the  fourth  codicil : 

''Item.  II.  I  hereby  revoke  and  cancel  *Item  3'  of  my  said 
will  and  in  lieu  thereof,  I  now  give,  devise  and  bequeath  to  Mar>' 
Eeynolds  Ely  and  Lydia  B.  Ely,  daughters  of  Elisha  D.  Ely,  the 
said  sum  of  five  thousand  ($5,000)  dollars,  share  and  share  alike 
in  addition  to  what  I  may  have  devised  to  them  in  my  said  will 
or  -codicils  thereto. 

**Item  III.  I  hereby  revoke  and  cancel  'Item  4'  of  my  said 
will  and  in  lieu  thereof,  I  now  give,  devise  and  bequeath  the 
five  thousand  ($5,000)  dollars  therein  devised  to  my  niece,  Mrs. 
Caroline  A.  Page,  to  the  above  named  Mary  Reynolds  Ely  and 
Lydia  B.  Ely,  share  and  share  alike,  in  addition  to  what  I  may 
have  devised  to  them  in  my  said  will  or  codicils  thereto. 

»  "Item  IV.  I  hereby  revoke  and  cancel  'Item  5'  of  my  said 
will  wherein  I  devised  unto  Mary  E.  Page  five  thousand  ($5,000) 
dollars  and  now  devise  and  bequeath  the  sum  of  five  thousand 
($5,000)  dollars' to  the  said  Mary  Eeynolds  Ely  and  Lydia  B. 
Ely,  share  and  share  alike,  in  addition  to  what  I  may  have  de- 
vised to  them  in  my  said  will  or  the  codicils  thereto. '' 

Item  14  of  the  fifth  codicil : 

*  *  Item  14.  I  hereby  revoke  and  cancel  Item  2  of  my  second 
codicil  to  my  will  of  date  June  30,  1906,  which  said  codicil  bears 
date  of  July  21, 1914,  and  which  codicil  revokes  and  cancels  Item 
3  of  my  said  will,  and  in  lieu  thereof  I  now  give,  devise  and  be- 
queath to  Mary  Reynolds  Ely,  daughter  of  Elisha  D.  Ely,  the 
said  sum  of  five  thousand  dollars  ($5,000)  this  bequest  being  in 
addition  to  what  I  may  have  heretofore  devised  to  her  in  my 
said  will,  or  any  codicil  thereto." 

Perhaps  a  brief  restatement  of  the  material  provisions  of  the 
several  instruments  requiring  our  consideration,  or  thro\\ing 
light  upon  the  intention  of  testatrix,  will  enable  us  to  make 
somewhat  clearer  the  points  at  issue.  First,  as  already  shown, 
the  will,  among  other  things,  makes  three  bequests  of  $5,000 
each,  as  follows:  $5,000  to  Mary  E.  Page,  Mary  Reynolds  Ely, 
and  Lydia  B.  Ely,  share  and  share  alike,  subject  to  the  payment 
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of  the  incomes  therefrom  during  her  life  to  Lydia  B.  Ely,  of 
Brookline,  Massachusetts,  sister  of  testatrix,  $5,000  to  Mrs. 
Caroline  A.  Page,  also  of  Brookline,  Massachusetts,  daughter  of 
Lydia  B.  Ely,  and  $5,000  to  Miss  Mary  E.  Page,  daughter  of 
Mrs.  Caroline  A.  Page ;  that,  by  Paragraph  2  of  the  third  codicil, 
testatrix  revoked  the  bequest  of  $5,000  to  Mary  E.  Page,  Mary 
RejTiolds  Ely,  and  Lydia  B.  Ely,  and  bequeathed  $5,000,  share 
and  share  alike,  to  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  nieces, 
subject  to  the  payment  of  the  income  therefrom,  during  her  life, 
to  her  sister  Lydia  B.  Ely,  as  before ;  that,  by  Paragraph  3  of  the 
third  codicil,  testatrix  revoked  the  bequest  of  $5,000  to  Mary  E. 
Page,  daughter  of  Caroline  A.  Page,  and  bequeathed  $5,000  to 
Mary  Reynolds  Ely  and  Lydia  B.  Ely,  subject  to  the  payment  of 
the  income  therefrom  to  Caroline  A.  Page,  daughter  of  Lydia 
B.  Ely,  sister  of  testatrix,  during  her  life ;  that,  by  ^Paragraph 
3  of  the  fourth  codicil,  testatrix  again,  in  terms,  revoked  the  be- 
quest of  $5,000  to  Mary  E.  Page,  Mary  Reynolds  Ely,  and 
Lydia  B.  Ely,  and  bequeathed  $5,000  absolutely,  share  and  share 
alike,  to  Mary  Reynolds  Ely  and  Lydia  B.  Ely ;  that,  by  Para- 
graph 3  of  the  fourth  codicil,  testatrix  revoked  the  bequest  of 
$5,000  to  Mrs.  Caroline  A.  Page,  and  bequeathed  $5,000  abso- 
hitely  to  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  share  and  share 
alike;  that,  by  Paragraph  4  of  the  fourth  codicil,  testatrix  re- 
voked the  bequest  of  $5,000  to  Mary  E.  Page,  daughter  of  Mrs. 
Caroline  A.  Page,  and  bequeathed  $5,000  to  Mary  Reynolds  Ely 
and  Lydia  B.  Ely,  share  and  share  alike ;  that,  by  Paragraph  14 
of  the  fifth  codicil,  testatrix  revoked  Paragraph  2  of  the  fourth 
codicil,  and  gave  $5,000  absolutely  to  Mary  Reynolds  Ely.  Thus 
it  appears  that  Paragraphs  3  and  5  of  the  original  will  were, 
in  terms,  revoked  both  by  the  third  and  fourth  codicils,  each  of 
which  gave  Mary  Reynolds  Ely  and  Lydia  B.  Ely  two  sums  of 
$2,500  each,  or,  in  the  aggregate,  $5,000. 

The  only  controversy  between  the  parties  is  as  to  what  effect, 
if  any,  shall  be  given  to  Paragraphs  2  and  3  of  the  third  codicil. 
The  court  below  found  that  neither  of  appellants — that  is,  Mary 
Reynolds  Ely  or  Lydia  B.  Ely  (now  Homer) — took  anything 
by  Paragraphs  2  or  3  of  the  third  codicil ;  that,  by  the  fourteenth 
paragraph  of  the  fifth  codicil,  Mary  Reynolds  is  entitled  to 
$5,000;  that,  by  Paragraph  3  of  the  fourth  codicil,  each  of  »p- 
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pellauts  is  entitled  to  $2,500,  and  also,  by  Paragraph  2  of  the 
fourth  codicil,  to  $2,500  each :  that  is,  that  Lydia  B.  Ely  Homer 
is  entitled,  in  the  aggregate,  to  $5,000  in  addition  to  the  be- 
quest made  to  her  in  Paragraph  7  of  the  will,  and  Mary  Rey- 
nolds Ely  to  $10,000  in  addition  to  the  bequest  made  to  her  in 
the  same  paragraph  thereof. 

Looking  further  to  the  provisions  of  the  third  and  fourth 
codicils,  it  wiU  be  observed  that  Paragraph  2  of  the  third  codicil 
is  identical  with  Paragraph  3  of  the  original,  except  that  the 
former  eliminates  Mary  E.  Page  from  participation  in  the  $5,000 
bequeathed  thereby;  that,  by  Paragraph  3  of  the  third  codicil, 
which  revoked  Paragraph  5  of  the  will,  testatrix'  gave  the  in- 
come from  $5,000  to  Caroline  A.  Page  during  her  life,  and  the 
principal  to  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  who  are  not 
mentioned  in  Paragraph  4  of  the  will. 

The  language  of  Paragraphs  2,  3,  and  4  of  the  fourth 
codicil  is  materially  different  from  that  used  in  the  third,  but 
quite  as  definite  and  specific.  The  language  of  Paragraph  2  is 
that  *  *  I  hereby  revoke  and  cancel  Item  3  of  my  said  will  and  in 
lieu  thereof  I  now  give,  devise  and  bequeath  to  Mary  Reynolds 
Ely  and  Lydia  B.  Ely  •  •  *  the  said  sum  of  five  thousand  dollars, 
share  and  share  alike;''  and  then  follow  the  words,  **in  addi- 
tion to  what  I  may  have  devised  to  them  in  my  said  will  or  co- 
dicils thereto. ' ' 

Paragraph  3  of  the  fourth  codicil,  which  revoked  Paragraph 
4  of  the  original  will,  is  not  in  controversy;  but  attention  is 
called  to  the  fact  that  the  $5,000  which  Paragraph  4  of  the  will 
gave  to  Caroline  A.  Page,  testatrix  now  gives  to  appellants, 
share  and  share  alike.  The  language  of  Paragraph  4  of  the 
fourth  codicil,  which  revoked  Item  5  of  the  will,  is  similar  to  that 
of  Paragraph  2,  but  the  word  **said"  is  omitted  therefrom. 

Much  emphasis  is  given  by  appellants  to  the  words  in  both 
the  second  and  fourth  paragraphs  of  the  fourth  codicil,  **in  ad- 
dition to  what  I  may  have  devised  to  them  in  my  said  will,  or 
codicils  thereto.*'  It  must  be  conceded  that  this  language  is 
significant,  and  is  entitled  to  serious  consideration  in  the  inter- 
pretation of  the  several  instruments  involved.  The  words  "said 
sum  of  five  thousand  ($5,000)  dollars"  clearly  and  definitely 
refer  to  the  sum  referred  to  in  Paragraph  3  of  the  will.    The 
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meaning  of  testatrix  at  this  point  is  not  uncertain.  That  $5,000 
she  "now"  gives,  share  and  share  alike,  to  appellants,  but  the 
question  at  once  arises:  Was  this  bequest  intended  to  be  addi* 
tional  to  that  contained  in  Paragraph  7  of  the  will  and  Para^ 
graph  2  of  the  third  codicil?  We  think  clearly  not.  As  before 
stated,  testatrix,  in  her  original  will,  bequeathed  three  sums  of 
$5,000  each  to  certain  relatives  (two  nieces,  appellants,  and  a 
grandniece),  which,  by  the  later  provisions  of  her  will,  she 
gave  to  appellants,— -$10,000  to  Mary  Reynolds  Ely  and  $5,000 
to  Lydia  B.  Ely  Homer.  The  $5,000  bequeathed  to  appellants 
by  the  second  and  third  paragraphs  of  the  third  codicil  is  mani- 
festly, although  not  specifically  so  designated,  the  same  $5,000 
that  is  referred  to  in  Paragraphs  3  and  5  of  the  original  will. 
When,  in  Paragraph  2  of  the  fourth  codicil,  testatrix  again,  in 
terms,  revoked  Paragraph  3  of  the  will,  and  bequeathed  $5,000, 
share  and  share  alike,  to  appellants,  and  used  the  word  '*$aid,", 
she  clearly  indicated  that  she  had  in  mind  the  $5,000  referred  to 
in  Paragraph  3  of  her  original  will.  The  word  **said^'  refers  to 
something  previously  pointed  out  or  designated.  State  v,  Skeggs, 
154  Ala.  249  (46  So.  268) ;  Hinrichsen  v.  Hinrichsen,  172  111.  462. 
Though  the  language  of  Paragraph  4  of  the  fourth  codicil  is  not 
quite  so  specific,  we  think  the  same  intention  is  clearly  inferable 
therefrom.  Manifestly,  testatrix  did  not  intend,  in  terms,  to 
twice  revoke  Paragraphs  3  and  5  of  her  will.  She  must  have 
either  forgotten  or  overlooked  the  terms  of  the  third  codicil,) 
when  she  executed  the  fourth.  This  conclusion  is  -emphasized 
by  the  language  of  Paragraph  3  of  the  fourth  codicil,  wherein 
she  refers  specifically  to  the  $5,000  bequeathed  to  Caroline  A. 
Page  in  Item  4  of  her  will.  The  words  **in  addition  to  what  I 
may  have  devised  to  them  by  my  will  or  codicils  thereto'*  evi- 
dently constitute  a  saving  clause,  intended  to  protect  appellants 
against  the  possible  revocation  of  some  provision  previously  made 
for  them,  and  are  given  effect  in  connection  with  the  seventh 
paragraph  of  her  will,  in  which  she  gave  each  of  appellants 
$5,000.  In  other  words,  the  plain  purpose  evinced  by  the  testa- 
trix is  that  she  intended  these  particular  designated  sums  to  go 
to  appellants,  and  the  words  **in  addition*'  are  of  secondary, 
and  not  of  controlling,  importance.  The  effect  of  these  bequests 
would  have  b^en  the  same  if  these  words  had  been  omitted  j  and 
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yet,  by  the  interpretation  adopted,  full  effect  is  given  thereto. 
By  no  other  construction,  however,  can  effect  be  given  to  all  the 
language  of  Paragraph  2  of  the  fourth  codicil.  While,  as 
stated,  the  language  of  the  fourth  paragraph  thereof  is  not  quite 
so  specific,  nevertheless,  by  construing  the  several  instruments 
together,  we  have  no  doubt  that  testatrix  referred  to  the  same 
sums  of  $5,000  in  the  third  paragraph  of  the  third  c6dicil  as  in 
the  fourth  paragraph  of  the  fourth  codicil.  Her  intention  to 
give  two  sums  of  $5,000  each  to  appellants  is  clearly  indicated 
by  the  provisions  of  both  the  third  and  fourth  codicils.  When 
she  revoked  Paragraph  4  of  her  will,  she  gave  to  appellants  the 
$5,000  therein  bequeathed  to  Mary  E.  Page,  thereby  finally  dis- 
posing of  the  three  $5,000  items  specifically  disposed  of  by  the 
original  will. 

It  is  urged  by  counsel  for  appellants  that  none  of  the  be- 
quests are  of  specific  property,  and  that  a  legacy  is  specific  only 
**when  it  is  the  intention  of  the  testator  that  the  legatee  should 
have  the  very  thing  bequeathed  to  him,  and  not  merely  a  corres- 
ponding amount  in  value."  This  language  is  quoted  from  Bales 
V.  Murray,  186  Iowa  649.  The  distinction  between  a  specific  and 
a  general  legacy  is  that  the  former  refers  to  a  particular  thing, 
capable  of  precise  identification;  while  the  latter  is  one  which 
does  not  refer  to  any  certain  or  definite  property,  capable  of 
precise  identification,  and  which  must  be  paid  and  satisfied  out 
of  the  general  assets  of  the  estate. 

The  question  at  this  point  is  not  whether  the  will  refers  to 
particular  sums  of  money  that  have  been  segregated  and  so  set 
apart  as  to  be  capable  of  precise  identification,  but  is:  What 
was  the  intention  of  the  testatrix?  Had  she  formed  the  desire 
and  intention  of  disposing  of  three  sums  of  $5,000  each  to  cer- 
tain of  her  relatives  repeatedly  named  in  a  particular  way  ?  Had 
these  separate  sums  assumed  in  her  mind  the  form  of  specific 
items  of  property,  and  if  so,  is  it  not  the  duty  of  the  court,  in 
the  construction  of  her  will  and  the  several  codicils  thereto,  to 
so  treat  these  bequests? 

The  words  **said  sum  of  $5,000"  can  be  understood  only  as 
referring  to  a  prior  bequest  of  a  like  sum,  which  she  had  forgot- 
ten or  overlooked.  Corroboration  is  given  to  this  thought  by  the 
fact  that,  in  the  opening  paragraph  of  the  fourth  codicil,  she 
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erroneously  refers  to  it  as  **this  second  codicil/'  and  again  in 
Paragraph  14  of  the  fifth  codicil,  she  makes  the  same  error.  That 
testatrix  in  fact  referred  to  the  second  paragraph  of  the  fourth 
codicil,  and  not  to  the  second  codicil,  is  conclusively  established 
by  the  fact  that  she  also  designated  it  by  the  correct  date  of  the 
fourth  codicil.  Each  bequest  in  the  several  codicils  follows  a  re- 
vocation of  a  prior  bequest  of  a  like  sum. 

It  is  our  conclusion  that  testatrix  at  all  times  had  in  mind 
three  separate  sums  of  $5,000  each,  which,  although  not  spe- 
cially segregated  from  her  estate  and  set  apart  as  in  the  form  of 
notes,  bonds,  or  certificates  of  deposit,  had,  nevertheless,  assumed 
the  same  character  or  classification  in  her  mind  as  though  they 
were  so  set  aside  and  designated ;  and  that  it  was  her  intention, 
when  she  executed  the  fourth  codicil,  to  revoke  all  prior  bequests 
of  these  sums.  She  at  no  time  intended  same  to  be  additional  to 
the  items  mentioned  in  Paragraphs  2  and  3  of  the  third  codicil. 
The  effect  of  the  execution  of  the  fourth  codicil  was  to  revoke 
these  bequests. 

It  follows  that,  as  found  by  the  court  below,  Mary  Reynolds 
Ely  takes  $5,000  under  Item  14  of  the  will  and  $2,500  under  the 
third  and  fourth  paragraphs  of  the  fourth  codicil,  and  that 
Lydia  B.  Ely  Horner  takes  $2,500  under  each  of  the  third  and 
fourth  paragraphs  thereof,  and  nothing  under  Paragraph  2, 
which,  as  stated,  was  revoked  by  Item  14  of  the  fifth  codicil.  It 
follows  that  the  finding  and  judgment  of  the  court  below  must  be 
and  are — Affirmed. 

Evans,  C.  J.,  Arthur  and  PAvmLE,  JJ.,  concur. 


V^iCTOR  Plantz,  Administrator,  Appellee,  v.  Kreutzer  &  Wasem, 

et  al..  Appellants. 

LQCZTATION  OF  AOTIOKS:  Amendment  After  Bar  of  Statute.  A 
I  plea  of  negligence,  duly  entered  before  an  alleged  cause  of  action 
is  barred  by  the  statute,  may,  after  a  time  when  the  bar  would 
otherwise  attach,  be  amplified  by  amendment,  without  subjecting 
the  pleader  to  the  charge  of  pleading  a  new  cause  of  action.  Amend- 
ment reviewed,  and  held  to  simply  amplify  a  former  plea. 


II 
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In  re  Estate  of  Harrietts  S.  Daniels. 

Mary  Reynolds  Ely  et  al.,  Appellants,  v.  Charles  L.  Nye  et  al., 

Appellees. 

WILLS:  Construction — Amblgnous  and  Inaccurate  Codicils.  A  testator, 
by  treating  unstgregated  sums  of  money,  throughout  a  will  and  nu- 
merous codicils  thereto,  as  in  the  nature  of  specific  legacies,  may 
thereby  very  clearly  indicate  the  proper  construction  of  ambiguous 
.azid  inaccurate  codicils.  So  held  where  certain  codicils  which  re- 
ferred to  certain  paragraphs  of  the  vnll  were  held  to  refer- to  cer- 
tain paragraphs  of  former  codicils. 

Appeal  from^Linn  District  Court, — P.  P^  Dawley,  Judge. 

October  18,  1921. 

Action  brought  by  the  executors  of  her  estate  for  the  con- 
struction of  the  will  of  Harriette  S.  Daniels,  who  died  October 
24,  1919.    A  full  statement  appears  in  the  opinion. — Affirmed. 

. .. ..   Trewin,  Simmons  &  Tretoin,  for  appellants. 
liuberger  &  Lenihan,  for  appellees. 

Stevens,  J. — This  appeal  involves  the  construction  of  the 
will  and  several  codicils  of  Harriette  S.  Daniels,  deceased,  the 
material  paragraphs  of  which  are  as  follows: 

Items  3,  4,  5,  and  7  of  the  will : 

**Item  3.  I  give,  devise  and  bequeath  unto  my  executors,' 
in  trust,  for  my  sister,  Lydia  B.  Ely,  of  Brookline,  Mass.,  in  token 
of  my  love  and  affection,  and  in  recognition  of  her  kindness  to 
me  in  times  past,  the  sum  of  five  thousand  dollars  ($5,000),  to  be 
invested  as  my  executors  shall  see  fit,  the  income  of  which  invest- 
ment I  direct  them  to  pay  to  my  said  sister  during  her  lifetime, 
and  upon  her  decease,  it  is  my  will  and  I  so  direct,  that  my 
said  executors  shall  pay  the  principal  of  this  bequest,  five  thou- 
sand dollars  ($5,000),  to  Mary  E.  Page,  daughter  of  Caroline  A. 
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Page,  and  Mary  Keynolds  Ely  and  Lydia  B.  Ely,  daughters  of 
Elisha  D.  Ely,  share  and  share  alike. 

**Item  4.  I  give,  devise  and  bequeath  unto  my  niece,' Mrs. 
Caroline  A.  Page,  daughter  of  my  sister,  Lydia  B.  Ely,  !'o£' 
Brookline,  Mass.,  aforesaid,  the  sum  of  five  thousand  dollars 
($5,000). 

**Item  5.  I  give,  devise  and  bequeath  unto  Miss  Mary  ,E.: 
Page,  daughter  of  said  Mrs.  Caroline  A.  Page,  of  Brodklinej^ 
Mass.,  the  sum  of  five  thousand  dollars  ($5,000). 

**Item  7.  I  give,  devise  and  bequeath  unto  Mary  Reynolds 
Ely  and  Lydia  B.  Ely,  daughters  of  my  said  nephew,  Elisha 
D.  Ely,  of  Canton,  Ohio,  the  sum  of  five  thousand  dollars^ 
($5,000)  each." 

•  ■  t 

Paragraphs  2  and  3  of  the  third  codicil :  .     .  • 

* '  Second.  I  hereby  cancel  and  revoke  Item  3  of  my  said  last 
will  and  testament,  and  in  lieu  thereof  I  hereby  give,  devise  and 
bequeath  unto  my  executors  in  trust  for  my  sister,  Lydia  B. 
Ely,  of  Brookline,  Massachusetts,  in  token  of  my  love  and  affec- 
tion, and  in  recognition  of  her  kindness  to  me  in  times  past, 
the  sum  of  five  thousand  ($5,000)  dollars,  to  be  invested  as  my 
executors  shall  see  fit,  the  income  of  which  investment  I  direct 
them  to  pay  to  my  said  sister  during  her  lifetime,  and  upon  her 
decease  it  is  my  will,  and  I  so  direct  that  my  said  executors  in 
trust  shall  pay  the  principal  of  this  bequest,  five  thousand 
($5,000)  dollars  to  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  daugh^ 
ters  of  Elisha  D.  Ely,  share  and  share  alike. 

**  Third.  I  hereby  cancel  and  revoke  Item  5  of  my  said  last 
will  and  testament,  and  in  lieu  thereof  I  hereby  give,  devise,  and 
bequeath  unto  my  executors  in  trust,  for  Caroline  A.  Page,  daugh- 
ter of  my  sister,  Lydia  B.  Ely,  of  Brookline,  Massachusetts,  the 
sumi  of  five  thousand  ($5,000)  dollars  to  be  invested  as  my  execu- 
tors shall  see  fit,  the  income  of  which  investment  I  direct  them 
to  pay  to  the  said  Caroline  A,  Page  during  her  lifetime,  and 
upon  her  decease  it  is  my  will,  and  I  so  direct,  that  my  executors 
shall  pay  the  principal  of  this  bequest,  five  thousand  ($5,000) 
dollars  to  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  daugliters  of 
Elisha  D.  Ely,  share  and  share  alike." 
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Items  2,  3,  and  4  of  the  fourth  codicil : 

*  *  Item.  II.  I  hereby  revoke  and  cancel  *  Item  3 '  of  my  said 
will  and  in  lieu  thereof,  I  now  give,  devise  and  bequeath  to  Mary 
Reynolds  Ely  and  Lydia  B.  Ely,  daughters  of  Elisha  D.  Ely,  the 
said  sum  of  five  thousand  ($5,000)  dollars,  share  and  share  alike 
in  addition  to  what  I  may  have  devised  to  them  in  my  said  will 
or -codicils  thereto. 

**Item  III.  I  hereby  revoke  and  cancel  'Item  4'  of  my  said 
will  and  in  lieu  thereof,  I  now  give,  devise  and  bequeath  the 
five  thousand  ($5,000)  dollars  therein  devised  to  my  niece,  Mrs. 
Caroline  A.  Page,  to  the  above  named  Mary  Reynolds  Ely  and 
Lydia  B.  Ely,  share  and  share  alike,  in  addition  to  what  I  may 
have  devised  to  them  in  my  said  will  or  codicils  thereto. 

»  **Item  IV.  I  hereby  revoke  and  cancel  *Item  5'  of  my  said 
will  wherein  I  devised  unto  Mary  E.  Page  five  thousand  ($5,000) 
dollars  and  now  devise  and  bequeath  the  sum  of  five  thousand 
($5,000)  dollars* to  the  said  Mary  Reynolds  Ely  and  Lydia  B. 
Ely,  share  and  share  alike,  in  addition  to  what  I  may  have  de- 
vised to  them  in  my  said  will  or  the  codicils  thereto.'* 

Item  14  of  the  fifth  codicil : 

**Item  14.  I  hereby  revoke  and  cancel  Item  2  of  my  second 
codicil  to  my  will  of  date  June  30,  1906,  which  said  codicil  bears 
date  of  July  21,  1914,  and  which  codicil  revokes  and  cancels  Item 
3  of  my  said  will,  and  in  lieu  thereof  I  now  give,  devise  and  be- 
queath to  Mary  Reynolds  Ely,  daughter  of  Elisha  D.  Ely,  the 
said  sum  of  five  thousand  dollars  ($5,000)  this  bequest  being  in 
addition  to  what  I  may  have  heretofore  devised  to  her  in  my 
said  will,  or  any  codicil  thereto." 

Perhaps  a  brief  restatement  of  the  material  provisions  of  the 
several  instruments  requiring  our  consideration,  or  throwing 
light  upon  the  intention  of  testatrix,  \Adll  enable  us  to  make 
somewhat  clearer  the  points  at  issue.  First,  as  already  shown, 
the  will,  among  other  things,  makes  three  bequests  of  $5,000 
each,  as  follows:  $5,000  to  Mary  E.  Page,  Mary  Reynolds  Ely, 
and  Lydia  B.  Ely,  share  and  share  alike,  subject  to  the  payment 
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of  the  incomes  therefrom  during  her  life  to  Lydia  B.  Ely,  of 
Brookline,  Massachusetts,  sister  of  testatrix,  $5,000  to  Mrs. 
Caroline  A.  Page,  also  of  Brookline,  Massachusetts,  daughter  of 
Lydia  B.  Ely,  and  $5,000  to  Miss  Mary  E.  Page,  daughter  of 
Mrs.  Caroline  A.  Page ;  that,  by  Paragraph  2  of  the  third  codicil, 
testatrix  revoked  the  bequest  of  $5,000  to  Mary  E.  Page,  Mary 
Reynolds  Ely,  and  Lydia  B.  Ely,  and  bequeathed  $5,000,  share 
and  share  alike,  to  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  nieces, 
subject  to  the  payment  of  the  income  therefrom,  during  her  life, 
to  her  sister  Lydia  B.  Ely,  as  before ;  that,  by  Paragraph  3  of  the 
third  codicil,  testatrix  revoked  the  bequest  of  $5,000  to  Mary  E. 
Page,  daughter  of  Caroline  A.  Page,  and  bequeathed  $5,000  to 
Mary  Reynolds  Ely  and  Lydia  B.  Ely,  subject  to  the  payment  of 
the  income  therefrom  to  Caroline  A.  Page,  daughter  of  Lydia 
B.  Ely,  sister  of  testatrix,  during  her  life;  that,  by  iParagraph 
3  of  the  fourth  codicil,  testatrix  again,  in  terms,  revoked  the  be- 
quest of  $5,000  to  Mary  E.  Page,  Mary  Reynolds  Ely,  and 
Lydia  B.  Ely,  and  bequeathed  $5,000  absolutely,  share  and  share 
alike,  to  Mary  Reynolds  Ely  and  Lydia  B.  Ely ;  that,  by  Para- 
graph 3  of  the  fourth  codicil,  testatrix  revoked  the  bequest  of 
$5,000  to  Mrs.  Caroline  A.  Page,  and  bequeathed  $5,000  abso- 
lutely to  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  share  and  share 
alike;  that,  by  Paragraph  4  of  the  fourth  codicil,  testatrix  re- 
voked the  bequest  of  $5,000  to  Mary  E.  Page,  daughter  of  Mrs. 
Caroline  A.  Page,  and  bequeathed  $5,000  to  Mary  Reynolds  Ely 
and  Lydia  B.  Ely,  share  and  share  alike ;  that,  by  Paragraph  14 
of  the  fifth  codicil,  testatrix  revoked  Paragraph  2  of  the  fourth 
codicil,  and  gave  $5,000  absolutely  to  Mary  Reynolds  Ely.  Thus 
it  appears  that  Paragraphs  3  and  5  of  the  original  will  were, 
in  terms,  revoked  both  by  the  third  and  fourth  codicils,  each  of 
which  gave  Mary  Reynolds  Ely  and  Lydia  B.  Ely  two  sums  of 
$2,500  each,  or,  in  the  aggregate,  $5,000. 

The  only  controversy  between  the  parties  is  as  to  what  effect, 
if  any,  shall  be  given  to  Paragraphs  2  and  3  of  the  third  codicil. 
The  court  below  found  that  neither  of  appellants — that  is,  Mary 
Reynolds  Ely  or  Lydia  B.  Ely  (now  Homer) — took  anything 
by  Paragraphs  2  or  3  of  the  third  codicil ;  that,  by  the  fourteenth 
paragraph  of  the  fifth  codicil,  Mary  Reynolds  is  entitled  to 
$5,000;  that,  by  Paragraph  3  of  the  fourth  codicil,  each  of  ap- 
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pellants  is  entitled  to  $2,500,  and  also,  by  Paragraph  2  of  the 
fourth  codicil,  to  $2,500  each :  that  is,  that  Lydia  B.  Ely  Homer 
is  entitled,  in  the  aggregate,  to  $5,000  in  addition  to  the  be- 
quest made  to  her  in  Paragraph  7  of  the  will,  and  Mary  Key- 
nolds  Ely  to  $10,000  in  addition  to  the  bequest  made  to  her  in 
the  same  paragraph  thereof. 

Looking  further  to  the  provisions  of  the  third  and  fourth 
codicils,  it  will  be  observed  that  Paragraph  2  of  the  third  codicil 
is  identical  with  Paragraph  3  of  the  original,  except  that  the 
former  eliminates  Mary  E.  Page  from  participation  in  the  $5,000 
bequeathed  thereby,-  that,  by  Paragraph  3  of  the  third  codicil, 
which  revoked  Paragraph  5  of  the  will,  testatrix  gave  the  in- 
come from  $5,000  to  Caroline  A.  Page  during  her  life,  and  the 
principal  to  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  who  are  not 
mentioned  in  Paragraph  4  of  the  will. 

The  language  of  Paragraphs  2,  3,  and  4  of  the  fourth 
codicil  is  materially  different  from  that  used  in  the  third,  but 
quite  as  definite  and  specific.  The  language  of  Paragraph  2  is 
that  *  *  I  hereby  revoke  and  cancel  Item  3  of  my  said  will  and  in 
lieu  thereof  I  now  give,  devise  and  bequeath  to  Mary  Reynolds 
Ely  and  Lydia  B.  Ely  •  *  •  the  said  sum  of  five  thousand  dollars, 
share  and  share  alike;''  and  then  follow  the  words,  **in  addi- 
tion to  what  I  may  have  devised  to  them  in  my  said  will  or  co- 
dicils thereto.'' 

Paragraph  3  of  the  fourth  codicil,  which  revoked  Paragraph 
4  of  the  original  will,  is  not  in  controversy;  but  attention  is 
called  to  the  fact  that  the  $5,000  which  Paragraph  4  of  the  will 
gave  to  Caroline  A.  Page,  testatrix  now  gives  to  appellants, 
share  and  share  alike.  The  language  of  Paragraph  4  of  the 
fourth  codicil,  which  revoked  Item  5  of  the  will,  is  similar  to  that 
of  Paragraph  2,  but  the  word  "said"  is  omitted  therefrom. 

Much  emphasis  is  given  by  appellants  to  the  words  in  both 
the  second  and  fourth  paragraphs  of  the  fourth  codicil,  **in  ad- 
dition to  what  I  may  have  devised  to  them  in  my  said  will,  or 
codicils  thereto."  It  must  be  conceded  that  this  language  is 
significant,  and  is  entitled  to  serious  consideration  in  the  inter- 
pretation of  the  several  instruments  involved.  The  words  *'said 
sum  of  five  thousand  ($5,000)  dollars"  clearly  and  definitely 
refer  to  the  sum  referred  to  in  Paragraph  3  of  the  will.    The 
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meaning  of  testatrix  at  this  point  is  not  Uncertain.  That  $5,000 
she  ''now"  gives,  share  and  share  alike,  to  appellants,  but  the 
question  at  once  arises:  Was  this  bequest  intended  to  be  addi'* 
tional  to  that  contained  in  Paragraph  7  of  the  will  and  Para^ 
graph  2  of  the  third  codicil  f  We  think  clearly  not;  As  before 
stated,  testatrix,  in  her  original  will,  bequeathed  three  sums  of 
$5,000  each  to  certain  relatives  (two  nieces,  appeUanIs,  and  a 
grandniece),  which,  by  the  later  provisions  of  her  will,  she 
gave  to  appellants,— $10,000  to  Mary  Reynolds  Ely  and  $5,000 
to  Lydia  B.  Ely  Homer.  The  $5,000  bequeathed  to  appellants 
by  the  second  and  third  paragraphs  of  the  third  codi<}il  is  mani- 
festly, although  not  specifically  so  designated,  the  same  $5,000 
that  is  referred  to  in  Paragraphs  3  and  5  of  the  original  will. 
When,  in  Paragraph  2  of  the  fourth  codicil,  testatrix  again,  in 
terms,  revoked  Paragraph  3  of  the  will,  and  bequeathed  $5,000, 
share  and  share  alike,  to  appellants,  and  used  the  word  **$aid,", 
she  clearly  indicated  that  she  had  in  mind  the  $5,000  referred  to 
in  Paragraph  3  of  her  original  will.  The  word  **said''  refers  to 
something  previously  pointed  out  or  designated.  State  v.  SJceggs^ 
154  Ala.  249  (46  So.  268) ;  Hmrichsen  v.  Hinrichsen,  172  111.  462. 
Though  the  language  of  Paragraph  4  of  the  fourth  codicil  is  not 
quite  so  specific,  we  think  the  same  intention  is  clearly  inferable 
therefrom.  Manifestly,  testatrix  did  not  intend,  in  terms,  to 
twice  revoke  Paragraphs  3  and  5  of  her  will.  She  must  have 
either  forgotten  or  overlooked  the  terms  of  the  third  codicil^ 
when  she  executed  the  fourth.  This  conclusion  is  -emphai^ized 
by  the  language  of  Paragraph  3  of  the  fourth  codicil,  whdrcin 
she  refers  specifically  to  the  $5,000  bequeathed  to  Caroline  A. 
Page  in  Item  4  of  her  will.  The  words  **in  addition  to  what  I 
may  have  devised  to  them  by  my  will  or  codicils  thereto'*  evi- 
dently constitute  a  saving  clause,  intended  to  protect  appellants 
against  the  possible  revocation  of  some  provision  previously  made 
for  them,  and  are  given  effect  in  connection  with  the  seventh 
paragraph  of  her  will,  in  which  she  gave  each  of  appellants 
$5,000.  In  other  words,  the  plain  purpose  evinced  by  the  testa- 
trix is  that  she  intended  these  particular  designated  sums  to  go 
to  appellants,  and  the  words  **in  addition*'  are  of  secondary, 
and  not  of  controlling,  importance.  The  effect  of  these  bequests 
would  have  b^n  the  same  if  these  words  had  been  omitted ;  and 
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yet,  by  the  interpretation  adopted,  full  effect  is  given  thereto. 
By  no  other  construction,  however,  can  effect  be  given  to  all  the 
language  of  Paragraph  2  of  the  fourth  codicil.  While,  as 
stated,  the  language  of  the  fourth  paragraph  thereof  is  not  quite 
so  specific,  nevertheless,  by  construing  the  several  instruments 
together,  we  have  no  doubt  that  testatrix  referred  to  the  same 
sums  of  $5,000  in  the  third  paragraph  of  the  third  c6dicil  as  in 
the  fourth  paragraph  of  the  fourth  codicil.  Her  intention  to 
give  two  sums  of  $5,000  each  to  appellants  is  clearly  indicated 
by  the  provisions  of  both  the  third  and  fourth  codicils.  When 
she  revoked  Paragraph  4  of  her  will,  she  gave  to  appellants  the 
$5,000  therein  bequeathed  to  Mary  E.  Page,  thereby  finally  dis- 
posing of  the  three  $5,000  items  specifically  disposed  of  by  the 
original  will. 

It  is  urged  by  counsel  for  appellants  that  none  of  the  be- 
quests are  of  specific  property,  and  that  a  legacy  is  specific  only 
**when  it  is  the  intention  of  the  testator  that  the  legatee  should 
have  the  very  thing  bequeathed  to  him,  and  not  merely  a  corres- 
ponding amount  in  value. ' '  This  language  is  quoted  from  Bales 
V.  Murray,  186  Iowa  649.  The  distinction  between  a  specific  and 
a  general  legacy  is  that  the  former  refers  to  a  particular  thing, 
capable  of  precise  identification;  while  the  latter  is  one  which 
does  not  refer  to  any  certain  or  definite  property,  capable  of 
precise  identification,  and  which  must  be  paid  and  satisfied  out 
of  the  general  assets  of  the  estate. 

The  question  at  this  point  is  not  whether  the  will  refers  to 
particular  sums  of  money  that  have  been  segregated  and  so  set 
apart  as  to  be  capable  of  precise  identification,  but  is:  What 
was  the  intention  of  the  testatrix?  Had  she  formed  the  desire 
and  intention  of  disposing  of  three  sums  of  $5,000  each  to  cer- 
tain of  her  relatives  repeatedh'  named  in  a  particular  way  ?  Had 
these  separate  sums  assumed  in  her  mind  the  form  of  specific 
items  of  property,  and  if  so,  is  it  not  the  duty  of  the  court,  in 
the  construction  of  her  will  and  the  several  codicils  thereto,  to 
so  treat  these  bequests? 

The  words  **8aid  sum  of  $5,000''  can  be  understood  only  as 
referring  to  a  prior  bequest  of  a  like  sum,  which  she  had  forgot- 
ten or  overlooked.  Corroboration  is  given  to  this  thought  by  the 
fact  that,  in  the  opening  paragraph  of  the  fourth  codicil,  she 
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erroneously  refers  to  it  as  **this  second  codicil/'  and  again  in 
Paragraph  14  of  the  fifth  codicil,  she  makes  the  same  error.  That 
testatrix  in  fact  referred  to  the  second  paragraph  of  the  fourth 
codicil,  and  not  to  the  second  codicil,  is  conclusively  established 
by  the  fact  that  she  also  designated  it  by  the  correct  date  of  the 
fourth  codicil.  Each  bequest  in  the  several  codicils  follows  a  re- 
vocation of  a  prior  bequest  of  a  like  sum. 

It  is  our  conclusion  that  testatrix  at  all  times  had  in  mind 
three  separate  smns  of  $5,000  each,  which,  although  not  spe- 
cially segregated  from  her  estate  and  set  apart  as  in  the  form  of 
notes,  bonds,  or  certificates  of  deposit,  had,  nevertheless,  assumed 
the  same  character  or  classification  in  her  mind  as  though  they 
were  so  set  aside  and  designated ;  and  that  it  was  her  intention, 
when  she  executed  the  fourth  codicil,  to  revoke  all  prior  bequests 
of  these  sums.  She  at  no  time  intended  same  to  be  additional  to 
the  items  mentioned  in  Paragraphs  2  and  3  of  the  third  codicil. 
The  effect  of  the  execution  of  the  fourth  codicil  was  to  revoke 
these  bequests. 

It  follows  that,  as  found  by  the  court  below,  Mary  Reynolds 
Ely  takes  $5,000  under  Item  14  of  the  will  and  $2,500  under  the 
third  and  fourth  paragraphs  of  the  fourth  codicil,  and  that 
Lydia  B.  Ely  Horner  takes  $2,500  under  each  of  the  third  and 
fourth  paragraphs  thereof,  and  nothing  under  Paragraph  2, 
which,  as  stated,  was  revoked  by  Item  14  of  the  fifth  codicil.  It 
follows  that  the  finding  and  judgment  of  the  court  below  must  be 
and  are — Affirmed, 

Evans,  C.  J.,  Arthur  and  Faville,  J  J.,  concur. 


Victor  Plantz,  Administrator,  Appellee,  v.  Kreutzer  &  Wasem, 

et  al..  Appellants. 

« 

IiIMITATION  OF  AOTIONS:  Amendment  After  Bar  of  Statute.  A 
1  plea  of  negligence,  duly  entered  before  an  alleged  cause  of  action 
is  barred  by  the  statute,  may,  aftor  a  time  when  the  bar  would 
otherwise  attach,  be  amplified  by  amendment,  without  subjecting 
the  pleader  to  the  charge  of  pleading  a  new  cause  of  action.  Amend- 
ment reviewed,  and  held  to  simply  amplify  a  former  plea. 
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In  re  Estate  of  Harrietts  S.  Daniels. 

Mary  Reynolds  Ely  et  al.,  Appellants,  v.  Charles  L.  Nye  et  al., 

Appellees. 

WHiLS:  Construction — Ambiguous  and  Inaccurate  Codicils.  A  testator, 
by  treating  unstgregated  sums  of  money,  throughout  a  will  and  nu- 
merous codicils  thereto,  as  in  the  nature  of  specific  legacies,  may 
thereby  very  clearly  indicate  the  proper  construction  of  ambiguous 
.aiid  inaccurate  codicils.  So  held  where  certain  codicils  which  re- 
ferred to  certain  paragraphs  of  the  will  were  held  to  refer-  to  cer- 
tain paragraphs  of  former  codicils. 

Appeal  fram^Linn  District  Court. — P.  F.  Dawley,  Judge. 

October  18,  1921. 

Action  brought  by  the  executors  of  her  estate  for  the  con- 
struction of  the  will  of  Harriette  S.  Daniels,  who  died  October 
24,  1519.    A  full  statement  appears  in  the  opinion. — Affirmed. 

i 

. .. ..   Trewin,  Simmons  <&  Tremn,  for  appellants. 
liuherger  &  Lenihan,  for  appellees. 

Stevens,  J. — This  appeal  involves  the  construction  of  the 
will  and  several  codicils  of  Harriette  S.  Daniels,  deceased,  the 
material  paragraphs  of  which  are  as  follows: 

Items  3,  4,  5,  and  7  of  the  will : 

**Item  3.  I  give,  devise  and  bequeath  unto  my  executors,' 
in  trust,  for  my  sister,  Lydia  B.  Ely,  of  Brookline,  Mass.,  in  token 
of  my  love  and  affection,  and  in  recognition  of  her  kindness  to 
me  in  times  past,  the  sum  of  five  thousand  dollars  ($5,000),  to  be 
invested  as  my  executors  shall  see  fit,  the  income  of  which  invest- 
ment I  direct  them  to  pay  to  my  said  sister  during  her  lifetime, 
and  upon  her  decease,  it  is  my  will  and  I  so  direct,  that  my 
said  executors  shall  pay  the  principal  of  this  bequest,  five  thou- 
sand dollars  ($5,000),  to  Mary  E.  Page,  daughter  of  Caroline  A. 
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Page,  and  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  daughters  of 
Elisha  D.  Ely,  share  and  share  alike. 

**Item  4.  I  give,  devise  and  bequeath  unto  my  niece,' Mrs. 
Caroline  A.  Page,  daughter  of  my  sister,  Lydia  B.  Ely,  :'o£ 
Brookline,  Mass.,  aforesaid,  the  sum  of  five  thousand  dollara 
($5,000). 

**Item  5.  I  give,  devise  and  bequeath  unto  Miss  Mary  E.; 
Page,  daughter  of  said  Mrs.  Caroline  A.  Page,  of  Brookline j^ 
Mass.,  the  sum  of  five  thousand  dollars  ($5,000). 

**Item  7.  I  give,  devise  and  bequeath  unto  Mary  Reynolds 
Ely  and  Lydia  B.  Ely,  daughters  of  my  said  nephew,  Elisha 
D.  Ely,  of  Canton,  Ohio,  the  sum  of  five  thousand  dollars^ 
($5,000)  each.'' 

Paragraphs  2  and  3  of  the  third  codicil :  « 

*  *  Second.  I  hereby  cancel  and  revoke  Item  3  of  my  said  last 
will  and  testament,  and  in  lieu  thereof  I  hereby  give,  devise  and 
bequeath  unto  my  executors  in  trust  for  my  sister,  Lydia  B. 
Ely,  of  Brookline,  Massachusetts,  in  token  of  my  love  and  a:ffec^ 
tion,  and  in  recognition  of  her  kindness  to  me  in  times  past, 
the  sum  of  five  thousand  ($5,000)  dollars,  to  be  invested  as  my 
executors  shall  see  fit,  the  income  of  which  investment  I  direct 
them  to  pay  to  my  said  sister  during  her  lifetime,  and  upon  her 
decease  it  is  my  will,  and  I  so  direct  that  my  said  executors  in 
trust  shall  pay  the  principal  of  this  bequest,  five  thousand 
($5,000)  dollars  to  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  daugh- 
ters of  Elisha  D.  Ely,  share  and  share  alike. 

'  *  Third.  I  hereby  cancel  and  revoke  Item  5  of  my  said  last 
will  and  testament,  and  in  lieu  thereof  I  hereby  give,  devise,  and 
bequeath  unto  my  executors  in  trust,  for  Caroline  A.  Page,  daugh- 
ter of  my  sister,  Lydia  B.  Ely,  of  Brookline,  Massachusetts,  the 
sum  of  five  thousand  ($5,000)  dollars  to  be  invested  as  my  execu- 
tors shall  see  fit,  the  income  of  which  investment  I  direct  them 
to  pay  to  the  said  Caroline  A.  Page  during  her  lifetime,  and 
upon  her  decease  it  is  my  will,  and  I  so  direct,  that  my  executors 
shall  pay  the  principal  of  this  bequest,  five  thousand  ($5,000) 
dollars  to  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  daughters  of 
Elisha  D.  Ely,  share  and  share  alike." 
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Items  2y  3,  and  4  of  the  fourth  codicil : 

*  *  Item.  II.  I  hereby  revoke  and  cancel  *  Item  3 '  of  my  said 
will  and  in  lieu  thereof,  I  now  give,  devise  and  bequeath  to  Mary 
Reynolds  Ely  and  Lydia  B.  Ely,  daughters  of  Elisha  D.  Ely,  the 
said  sum  of  five  thousand  ($5,000)  dollars,  share  and  share  alike 
in  addition  to  what  I  may  have  devised  to  them  in  my  said  will 
or  -codicils  thereto. 

**Item  III.  I  hereby  revoke  and  cancel  *Item  4'  of  my  said 
will  and  in  lieu  thereof,  I  now  give,  devise  and  bequeath  the 
five  thousand  ($5,000)  dollars  therein  devised  to  my  niece,  Mrs. 
Caroline  A.  Page,  to  the  above  named  Mary  Reynolds  Ely  and 
Lydia  B.  Ely,  share  and  share  alike,  in  addition  to  what  I  may 
have  devised  to  them  in  my  said  will  or  codicils  thereto. 

•  **Item  IV.  I  hereby  revoke  and  cancel  *Item  5'  of  my  said 
will  wherein  I  devised  unto  Mary  E.  Page  five  thousand  ($5,000) 
dollars  and  now  devise  and  bequeath  the  sum  of  five  thousand 
($5,000)  dollars  to  the  said  Mary  Reynolds  Ely  and  Lydia  B. 
Ely,  share  and  share  alike,  in  addition  to  what  I  may  have  de- 
vised to  them  in  my  said  will  or  the  codicils  thereto." 

Item  14  of  the  fifth  codicil : 

'*Item  14.  I  hereby  revoke  and  cancel  Item  2  of  my  second 
codicil  to  my  will  of  date  June  30,  1906,  which  said  codicil  bears 
date  of  July  21,  1914,  and  which  codicil  revokes  and  cancels  Item 
3  of  my  said  will,  and  in  lieu  thereof  I  now  give,  devise  and  be- 
queath to  Mary  Reynolds  Ely,  daughter  of  Elisha  D.  Ely,  the 
said  sum  of  five  thousand  dollars  ($5,000)  this  bequest  being  in 
addition  to  what  I  may  have  heretofore  devised  to  her  in  my 
said  will,  or  any  codicil  thereto." 

Perhaps  a  brief  restatement  of  the  material  provisions  of  the 
several  instruments  requiring  our  consideration,  or  thro^ving 
light  upon  the  intention  of  testatrix,  will  enable  us  to  make 
somewhat  clearer  the  points  at  issue.  First,  as  already  shown, 
the  will,  among  other  things,  makes  three  bequests  of  $5,000 
each,  as  follows:  $5,000  to  Mary  E.  Page,  Mary  Reynolds  Ely, 
and  Lydia  B.  Ely,  share  and  share  alike,  subject  to  the  payment 
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of  the  incomes  therefrom  during  her  life  to  Lydia  B.  Ely,  of 
Brookline,  Massachusetts,  sister  of  testatrix,  $5,000  to  Mrs. 
Caroline  A.  Page,  also  of  Brookline,  Massachusetts,  daughter  of 
Lydia  B.  Ely,  and  $5,000  to  Miss  Mary  E.  Page,  daughter  of 
Mrs.  Caroline  A.  Page ;  that,  by  Paragraph  2  of  the  third  codicil, 
testatrix  revoked  the  bequest  of  $5,000  to  Mary  E.  Page,  Mary 
Reynolds  Ely,  and  Lydia  B.  Ely,  and  bequeathed  $5,000,  share 
and  share  alike,  to  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  nieces, 
subject  to  the  payment  of  the  income  therefrom,  during  her  life, 
to  her  sister  Lydia  B.  Ely,  as  before ;  that,  by  Paragraph  3  of  the 
third  codicil,  testatrix  revoked  the  bequest  of  $5,000  to  Mary  E, 
Page,  daughter  of  Caroline  A.  Page,  and  bequeathed  $5,000  to 
Mary  Reynolds  Ely  and  Lydia  B.  Ely,  subject  to  the  payment  of 
the  income  therefrom  to  Caroline  A.  Page,  daughter  of  Lydia 
B.  Ely,  sister  of  testatrix,  during  her  life;  that,  by  "Paragraph 
3  of  the  fourth  codicil,  testatrix  again,  in  terms,  revoked  the  be- 
quest of  $5,000  to  Mary  E.  Page,  Mary  Reynolds  Ely,  and 
Lydia  B.  Ely,  and  bequeathed  $5,000  absolutely,  share  and  share 
alike,  to  Mary  Reynolds  Ely  and  Lydia  B.  Ely ;  that,  by  Para- 
graph 3  of  the  fourth  codicil,  testatrix  revoked  the  bequest  of 
$5,000  to  Mrs.  Caroline  A.  Page,  and  bequeathed  $5,000  abso- 
lutely to  Mary  Reynolds  Ely  and  Lydia  B.  Ely,  share  and  share 
alike ;  that,  by  Paragraph  4  of  the  fourth  codicil,  testatrix  re- 
voked the  bequest  of  $5,000  to  Mary  E.  Page,  daughter  of  Mrs. 
Caroline  A.  Page,  and  bequeathed  $5,000  to  Mary  Reynolds  Ely 
and  Lydia  B.  Ely,  share  and  share  alike ;  that,  by  Paragraph  14 
of  the  fifth  codicil,  testatrix  revoked  Paragraph  2  of  the  fourth 
codicil,  and  gave  $5,000  absolutely  to  Mary  Reynolds  Ely.  Thus 
it  appears  that  Paragraphs  3  and  5  of  the  original  will  were, 
ill  terms,  revoked  both  by  the  third  and  fourth  codicils,  each  of 
which  gave  Mary  Reynolds  Ely  and  Lydia  B.  Ely  two  sums  of 
$2,500  each,  or,  in  the  aggregate,  $5,000. 

The  only  controversy  between  the  parties  is  as  to  what  effect, 
if  any,  shall  be  given  to  Paragraphs  2  and  3  of  the  third  codicil. 
The  court  below  foimd  that  neither  of  appellants — that  is,  Mary 
Re>Tiolds  Ely  or  Lydia  B.  Ely  (now  Homer) — took  anything 
by  Paragraphs  2  or  3  of  the  third  codicil ;  that,  by  the  fourteenth 
paragraph  of  the  fifth  codicil,  Mary  Reynolds  is  entitled  to 
$5,000;  that,  by  Paragraph  3  of  the  fourth  codicil,  each  of  ap- 
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claims  that  this  characteristic  rendered  the  team  unmanageable 
and  unsafe ;  that  the  appellants  were  advised  of  this  peculiarity 
and  characteristic,  and  did  not  warn  or  notify  the  appellee's  de- 
cedent thereof. 

As  before  stated,  the  evidence  in  this  regard  on  the  last 
trial  was  practically  identical  with  the  evidence  in  this  respect 
on  the  former  trial.  We  held  before  that  the  motion  for  a  di- 
rected verdict  should  have  been  sustained.  There  is  no  sub- 
stantial change  in  the  record,  and  we  now  hold  that  the  appel- 
lants'  motion  for  a  directed  verdict  at  the  close  of  all  the  testi- 
mony should  have  been  sustained. 

In  our  former  opinion,  we  described  at  length  the  situation 
and  facts  surrounding  this  injury.  The  appellee's  decedent  was 
on  the  load  of  planks  on  the  wagon  to  which  the  team  was  hitched. 
He  had  driven  into  the  lumber  shed,  and  stopped  the  horses  with 
their  heads  under  or  at  the  opening  on  the  north  side  of  the 
building.    We  said : 

''It  was  apparent  that  he  could  not  pass  through  that  open- 
ing, upon  that  load  of  lumber  upon  which  he  was  at  the  time, 
without  adjusting  himself  to  the  conditions  that  confronted  him. 
He  knew,  or  by  the  exercise  of  ordinary  thoughtfulness  should 
have  known,  that,  if  he  attempted  to  pass  through  that  doorway, 
without  adjusting  himself  to  the  conditions  there  apparent  and 
open  to  him,  he  must  of  necessity  come  in  contact  with  the  top 
of  that  doorway.  He  stopped  there,  wound  his  lines  around  the 
deck  or  stake,  and  proceeded  to  finish  his  load.  After  he  had 
finished  it,  he  reached  for  the  lines,  grabbed  them,  and  the  horses 
started.  That  the  horses  might  start  under  those  conditions  was 
just  as  apparent  to  him  as  to  the  defendants  or  any  of  their  em- 
ployees. That,  if  they  did  start  before  he  was  adjusted  in  his 
position  to  the  conditions  that  confronted  him,  he  would  be 
brushed  off  the  load,  was  just  as  apparent  to  him  as  to  the  de- 
fendants or  any  of  their  employees." 

We  held  that  the  horses  did  not  start  until  appellee's  de- 
cedent grabbed  the  lines,  and  we  held  that  the  appellee's  decedent 
failed  to  adjust  himself  to  meet  the  conditions  before  him  at  the 
time  he  grabbed  the  lines,  and  thereby  started  the  team.  We 
said: 

''That  the  act  of  grabbing  the  lines  might  suggest  to  the 
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horses  that  he  desired  them  to  proceed  f ori¥ard  was  as  apparent^ 
to  him  as  it  was  to  the  master.  The  only  act  to  which  the  sudden 
movement  of  the  horses  can  be  traceable  is  the  act  of  the  plaintiff 
in  grabbing  the  lines/' 

The  specific  matter  now  claimed  is  that  the  team  started  up 
the  incline  suddenly ;  that  they  had  a  habit  of  so  doing ;  and  that 
the  appellants  were  negligent  in  not  warning  appellee's  decedent 
of  such  habit.    On  the  former  appeal,  we  said : 

''He  must  have  understood,  and  therefore  appreciated,  the 
fact  that  it  was  recessary  for  him  to  adjust  his  position,  in  view 
of  the  load  and  the  height  of  the  door  above  the  load,  before 
starting  the  team.  Without  doing  this,  however,  as  he  says,  he 
grabbed  for  the  lines,  and  the  horses  started.  There  is  no  evi- 
dence that  the  horses  started  from  any  other  cause  than  the  act 
of  the  plaintiff.  That  they  started  from  any  other  cause,  in  view 
of  the  whole  record  in  this  case,  is  a  mere  matter  of  speculation 
and  surmise,  and  based  upon  no  tangible  evidence.  The  court 
withdrew  from  the  consideration  of  the  jury  any  charge  of  neg- 
ligence based  on  alleged  vice  in  this  team.  In  the  face  of  this 
record,  the  fact  seems  to  be  conclusively  established  that  this 
team  was  never  known  to  start  except  on  suggestion  from  the 
driver  that  they  should  start.  The  only  evidence  to  the  contrary 
is  the  testimony  of  Hausaf  us,  who  said,  *  This  Tim  horse  had  the 
habit  of  jumping  when  he  started ; '  but  confines  this  statement  to 
the  fact  that  this  occurred  when  this  horse  was  driven  single. 
He  said  that  this  occurred  when  he  was  teaming.  He  said  that, 
when  he  was  teaming,  he  drove  this  *Tim  horse'  single.  There 
is  no  evidence  that  this  team,  as  then  constituted,  was  ever  known 
to  start  without  command.  The  evidence  is  that  this  team  never 
did  start  without  command,  or  something  to  indicate  that  it  was 
desired  that  they  should  start." 

The  claim  is  now  made  that,  when  starting  up  an  incline  the 
team  would  jump  or  rush  to  the  level  ground.  As  before  stated, 
the  evidence  was  practically  identical  with  that  on  the. former 
trial.  The  appellee's  decedent  stood  on  the  wagon,  but  a  few 
feet  from  the  opening  through  which  he  was  to  pass.  The  heads 
of  the  horses  were  at  the  edge  of  the  opening.  If  the  appellee's 
decedent  had  adjusted  his  body  in  a  position  to  pass  through  the 
opening,  before  he  grabbed  the  lines  which  started  the  team,  it 
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would  have  been  wholly  immaterial  whether  the  team  passed 
quickly  or  slowly  through  the  opening.  There  were  but  a  few 
feet  from  the  appellee's  decedent  to  the  opening  where  he  was 
injured.  We  held  on  the  former  appeal,  and  we  now  hold,  that 
it  was  the  duty  of  the  appellee's  decedent,  under  the  circum- 
stances as  they  were  then  known  and  apparent  to  him,  to  adjust 
himself  in  a  proper  position  to  go  through  the  opening  in  the 
side  of  the  building,  before  he  grabbed  the  lines  and  started  the 
team.  If  he  had  so  done,  and  if  he  had  been  in  such  a  position, 
whether  the  team  would  have  passed  quickly  up  the  incline  be- 
yond the  opening  or  slowly  could  have  made  no  difference,  so 
far  as  the  injury  to  the  appellee's  decedent  was  concerned. 

We  think  the  lower  court  was  right  on  the  first  trial  in  with- 
drawing this  ground  of  negligence  from  the  consideration  of 
the  jury.  We  held,  on  the  former  appeal,  that  the  motion  for  a 
directed  verdict,  which  involved  a  failure  of  proof  on  this 
ground  of  negligence,  should  have  been  sustained;  and  we  now 
hold  that  the  appellants'  motion  for  a  directed  verdict  at  the 
close  of  all  of  the  evidence  on  the  last  trial  of  the  case  should 
have  been  sustained. 

The  evidence  and  the  law  applicable  to  the  case  having  been 
reviewed  so  fully  upon  the  former  appeal,  further  discussion  is 
unnecessary.  It  is  also  unnecessary  to  disciiss  other  questions 
argued. 

The  judgment  of  the  district  court  must  be,  and  the  same  is, 
— Reversed, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


Fred  Rickman  et  al.,  Appellees,  v.  EsteLiLA  L.  Houck,  Appellant. 

SPECIFIC  PERFORMANCE:     Mental  Incapacity.    Evideuco  reviewed, 
1     and   held   to   sustain   an   order   for   specific   performance   against   a 
vendor,  notwithstanding  the  fact   that   said  vendor  was  adjudged 
insane  shortly  after  the  execution  of  the  contract. 

VENDOR  AND  PURCHASER:     Rescission — Ineffectual  Attempt  to  Re- 
•  2     store  Status  Quo.     A  vendor  who  seeks  to  rescind  does  not  neces- 
sarily jjlace  the  vendee  in  statu  quo  by  simply  returning  the  initial 
payment.     8o  held  where  the  vendor  knew  that  the  vendee's  deci- 
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sion  to  buy  other  adjoining  tracts  of  land  depended  on  vendee's 
ability  to  contract  for  vendor's  land. 

Appeal  from  Des  Moines  District  Court, — Oscar  Hale,  Judge. 

October  18,  1921. 

Suit  for  specific  performance  of  a  contract  to  sell  real  estate. 
Decree  for  plaintiff.    Defendant  appeals. — Affirmed. 

Uirsch  &  Riepe,  for  appellant. 
Power  &  Tower y  for  appellees. 

Arthur,  J. — On  the  4th  day  of  August,  1919,  Mrs.  Susan 
Armpriest  entered  into  a  written  contract  with  appellees,  to  sell 
and  convey  certain  property  located  in  the  city  of  Burlington, 

Iowa,  for  the  agreed  price  of  $2,200,  $500  in 

'  tormakob:  men-  cash,  and  the  balance,  of  $1,700,  on  or  before 

tai  incapacity,      ggptember  1, 1919.    On  the  2d  day  of  September, 

1919,  a  deed  was  drawn  up  in  accordance  with  the  contract  of 
sale  of  the  premises,  and  signed  by  Susan  Armpriest.  This  deed 
was  not  delivered,  but  was  found  by  appellant,  guardian,  among 
the  papers  of  her  ward,  and  produced  on  the  trial,  and  offered  in 
evidence  by  plaintiffs.  The  deed  is  a  warranty  deed,  dated  Sep- 
tember 2,  1919,  signed  by  Susan  Armpriest,  and  acknowledged 
September  2,  ,1919,  by  her,  before  La  Monte  Cowles,  notary  pub- 
lie,  and  conveys  the  property  described  in  plaintiff's  petition. 
On  the  refusal  of  appellant,  guardian,  to  carry  out  the  contract 
of  her  ward,  this  action  for  specific  performance  of  the  contract 
was  instituted,  on  January  20,  1920. 

The  defense  alleged  was  that,  on  the  13th  day  of  October, 
1919,  Susan  Armpriest  was  adjudged  insane,  and  committed  to 
the  state  hospital  for  the  insane  at  Mt.  Pleasant,  Iowa,  and  was 
then  confined  in  said  hospital ;  that  Susan  Armpriest  was  declared 
to  be  a  person  of  unsound  mind  by  the  district  court  on  the  12th 
of  November,  1919,  and  appellant,  Bstella  L.  Houck,  was  ap- 
pointed as  her  guardian  on  November  14,  1919,  and  qualified  as 
such  guardian ;  that  Susan  Armpriest  was  a  person  of  unsound 
mind  on  the  4th  day  of  August,  1919,  the  date  when  the  contract 
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was  made ;  and  that  the  contract  sued  on  was  void  by  reason  of 
the  fact  that  Susan  Armpriest  was  at  that  time  incapable  of 
making  a  contract.  Appellant  tendered  the  $500  paid  down  on 
the  contract  back  to  the  appellees. 

Appellees  were  farmers,  who  were  desirous  of  acquiring  a 
tract  of  real  estate  for  the  purpose  of  erecting  an  elevator  there- 
on, for  storing  and  shipping  grain  which,  according  to  their 
plans,  required  ground  contiguous  to  the  railroad,  a  portion  of 
which  ground  should  be  so  elevated  above  the  railroad  track  as 
to  enable  them  to  load  the  cars  from  the  elevator  by  gravitation. 
The  property  owned  by  appellant's  ward  and  certain  property 
adjacent  thereto,  which  appellees  desired  to  acquire  if  possible, 
possessed  all  the  qualifications  necessary  for  the  successful  car- 
rying out  of  appellees'  plans.  Appellees  regarded  the  property 
owned  by  appellant's  ward  as  the  key  to  the  entire  situation, 
if  they  could  purchase  the  Armpriest  property ;  as  its  elevation 
above  the  railroad  track  was  considerably  greater  than  that  of 
the  other  real  estate  which  they  contemplated  buying.  Appellees 
did  not  want  any  of  the  real  estate  unless  they  were  able  to  buy 
the  Armpriest  property,  and  appellant's  ward  was  advised  of 
that  fact  at  the  time  the  contract  involved  was  executed  by  Susan 
Armpriest  and  delivered  to  appellees.  Appellees  had  secured 
options  for  all  of  the  real  estate  they  desired  to  acquire  for  carry- 
ing out  their  plans,  and  appellant's  ward  was  advised  of  that 
fact.  During  the  first  days  of  September,  when  the  balance  was 
to  be  paid  to  Susan  Armpriest  on  the  contract,  appellees  and 
Susan  Armpriest  and  her  daughter,  Estella  L.  Houck,  accom- 
panied by  La  Monte  Cowles,  an  attorney,  of  Burlington,  Iowa, 
who  for  many  years  had  been  counsel  for  appellant's  ward,  and 
who  was  with  her  for  the  purpose  of  assisting  her  in  the  transac- 
tion, met  at  the  office  of  Mr.  Power,  who  was  attorney  for  appel- 
lees. Mrs.  Armpriest  had  with  her  the  deed  that  was  to  be  exe- 
cuted in  performance  of  the  contract.  It  was  stated  by  Mr. 
Cowles,  attorney  for  Susan  Armpriest,  that  the  indebtedness  se- 
cured by  a  mortgage  resting  on  the  real  estate  had  not  been  paid, 
and  appellees  declined  to  pay  the  money  until  the  mortgage  was 
canceled.  Appellees  advised  Mrs.  Armpriest,  however,  that  the 
balance  due  would  be,  and  it  was,  left  with  the  Farmers  &  Mer- 
chants Savings  Bank  of  Burlington,  to  be  paid  to  her  as  soon  as 
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the  existing  incumbrance  was  canceled.  Susan  Armpriest  was, 
at  the  time,  a  depositor  in  the  Farmers  &  Merchants  Savings 
Bank. 

Resistance  to  performing  the  contract  is  based  on  the  al- 
leged incapability  of  Susan  Armpriest  to  make  the  contract  on 
August  4,  1919.  This  leads  us  to  the  evidence,  to  ascertain 
whether  Susan  Armpriest,  on  August  4,  1919,  was  incapable  of 
transacting  the  particular  business  in  question.  That  such  is 
the  pertinent  inquiry,  see  Mitchell  v.  Mutch,  180  Iowa  1281; 
Swartwood  v.  Chance,  131  Iowa  714. 

A  few  months  before  making  the  contract  involved  in  this 
case,  Mrs.  Armpriest  sold  some  property  which  she  owned,  trans- 
acting the  business  in  a  satisfactory  manner.  On  August  26th, 
appellant's  ward  purchased  property  in  Burlington  known  as  the 
Magel  property,  transacting  such  business  properly.  Appellant's 
ward  had  for  some  years  conducted  quite  a  large  boarding  house 
in  property  which  she  owned,  and  was  so  engaged  at  the  time 
she  executed  the  contract  in  controversy,  and  continued  to  eon- 
duct  the  boarding  house  until  in  October,  when  she  broke  down 
physically  and  mentally,  and  was  taken  to  the  hospital.  The 
testimony  of  appellant  herself  and  of  her  husband  and  of  a 
brother  and  a  sister  of  her  ward's  w^s  offered,  showing  certain 
actions  and  sayings  of  her  ward  which  she  claimed  were  peculiar 
and  different  from  former  conduct  of  her  ward,  and  which  she 
claims  evidenced  insanity. 

It  was  correctly  found  by  the  lower  court,  and,  as  we  under- 
stand it,  conceded  by  counsel  for  apx)ellant,  that  appellees  had 
no  knowledge  of  the  facts  and  circumstances  relied  upon  by  ap- 
pellant to  sustain  the  allegations  of  want  of  mental  capacity  to 
enter  into  the  contract.  Counsel  for  appellant  placed  strong  re- 
liance upon  the  testimony  of  Dr.  Thomber,  who  was  introduced 
as  an  expert  witness,  and  who  said  that  Susan  Armpriest  was 
not  of  sound  mind  on  the  4th  day  of  August,  1919,  when  the  con- 
tract was  entered  into.  Dr.  Thornber  was  her  family  physician 
for  several  years.  He  did  not  see  her  on  or  about  the  4th  day  of 
August,  1919,  at  the  time  the  contract  was  entered  into.  He 
had  not  treated  her  since  March,  1918,  until  in  October,  1919, 
when  she  was  completely  broken  down.  She  had  never  said  any- 
thiBg  to  Dr.  Thomber  about  her  property  affairs.    The  doctor 
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stated  that,  in  his  opinion,  the  condition  she  was  in  in  October 
had  been  growing  for  some  time ;  that  he  thought  she  was  more 
nervous,  the  last  year  or  two,  than  in'former  years.  Basing  his 
answer  on  his  knowledge  of  the  condition  of  Mrs.  Armpriest,  and 
on  assumed  facts  which  appellant  claims  were  established  by  the 
evidence,  Dr.  Thornber  testified  that  Siisan  Armpriest  was  in- 
sane on  August  4,  1919.  The  facts  assumed  were  acts  and  say- 
ings of  Mrs.  Armpriest  testified  to  mostly  by  her  daughter, 
appellant,  and  partly  by  her  brother  and  sister  and  by  her  daugh- 
ter's husband.  The  question  assumed  that  Mrs.  Armpriest  com- 
plained during  the  warm  weather  of  dizziness,  seemed  to  be  more 
forgetful  than  usual,  was  abusive,  and  cursed  two  small  grand- 
children whom  she  was  keeping,  children  of  her  son,  when  for- 
merlj*^  she  never  did  anything  of  that  sort ;  that  she  began  to  use 
profanity  in  her  usual  conversation,  when  she  had  not  done  that 
before;  that  she  whipped  one  of  the  small  children  for  doing 
trivial  things;  that  she  reported  that  Mr.  Toothacre,  one  of 
the  officers  of  the  bank,  had  laughed  at  her,  and  she  said  she 
made  a  face  at  him;  that  she  told  her  sister  that  she  had  not 
paid  her  taxes,  when  in  fact  she  had  paid  them ;  that,  on  occasion 
of  visiting  her  sister  at  Mt.  Pleasant,  she  told  her  sister  that  she 
(the  sister)  **had  made  changes  in  her  house,''  when  in  fact 
she  had  made  no  changes  whatever ;  that  she  took  a  child  of  her 
son 's  to  keep  and  look  after,  and  at  the  same  time  was  running  a 
boarding  house,  and  said  she  couldn  't  take  care  of  the  child ;  and 
yet  that  she  had  her  son  send  another  child  to  her,  and  she 
looked  after  and  cared  for  the  two  children  at  that  time,  when 
she  frequently  would  complain  that  she  could  not  take  care  of 
them;  and  yet  that  she  would  continue  to  do  so,  and  when  her 
son  visited  her,  she  would  say  nothing  about  his  taking  them  away 
until  after  he  left,  then  would  complain  that  he  had  no  right  to 
leave  them  there,  and  that  he  ought  not  to  do  it ;  that  she  com- 
plained to  the  family  that  the  death  of  her  daughter,  some  two 
years  before,  was  due  to  the  medicine  which  the  doctor  gave  her, 
and  that,  if  she  had  taken  care  of  her  herself,  the  daughter 
would  have  lived;  that  she  frequently  spoke  of  having  lots  of 
money,  and  said  that  in  three  years  she  would  be  a  millionaire, — 
that  she  was  making  bushels  of  money.  Further  included  in  the 
question  were  the  assumed  facts  that  Mrs.  Armpriest  had  con- 
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tinually  said  she  would  not  sell  the  property  in  controversy  for 
less  than  $3,000,  and  that,  when  the  opportunity  was  presented 
to  her,  she  sold  it  for  $2,200,  and  said  in  justification  that  the 
purchasers  told  her  that,  if  she  did  not  sell  it,  they  would  have 
it  appraised,  and  she  would  have  to  sell  it.  Only  the  daughter 
(appellant)  testified  to  these  matters.  We  are  constrained  to 
doubt  the  reliability  of  ^appellant's  testimony,  in  some  particu- 
lars at  least.  Appellant  was  at  the  bank  with  her  mother  when 
the  contract  was  signed,  and  afterwards  said  as  a  witness  that 
she  (her  mother)  had  several  arguments  before  the  contract  was 
signed,  with  Mr.  Toothacre,  cashier  of  the  bank;  that  she  got 
pretty  well  excited ;  that  she  put  her  hands  over  the  middle  of 
the  table  and  pounded  her  fist,  to  make  them  understand;  that 
her  mother  was  so  excited  in  the  argument  about  the  taxes  that 
she  just  pounded  on  the  table  with  her  fists. 

There  were  five  or  six  men  present, — one  of  them  Toothacre, 
cashier  of  the  bank,  and  the  others,  farmers  and  business  men, — 
and  they  all  testifired  that  there  was  no  excitement  on  the  part 
of  Mrs.  Armpriest ;  that  she  did  not  become  excited  or  pound  the 
table  with  her  fist,  nor  was  there  anything  unusual  in  her  con- 
duct. 

Appellant  went  with  her  mother  and  saw  her  sign  the  con- 
tract and  receive  the  $500  payment,  and  raised  no  objection, — 
never  suggested  to  the  gentlemen  present  that  there  was  anythuig 
wT^ng  with  her  mother ;  and  then  came  upon  the  witness  stand 
and  testified  in  her  examination  in  chief  that,  at  the  time  her 
mother  signed  the  contract,  she  (the  witness)  knew  that  her 
mother  was  insane.    On  cross-examination,  she  said : 

**If  I  said  she  [her  mother]  was  insane,  I  did  not  mean  to 
say  she  was  insane  on  that  day.  I  know  she  is  insane  now,  and  I 
knew  afterwards  that  all  these  little  things  led  up  to  her  insanity. 
I  knew  she  was  extremely  nervous.  I  did  not  know  she  was  in- 
sane at  that  time.  I  didn't  tell  these  men  she  was  insane.  I 
didn  't  intend  to  deceive  them. ' ' 

On  redirect  examination,  she  testified: 

*  *  I  didn 't  realize  the  condition  she  was  in  at  the  time,  but  I 
realized  she  was  extremely  nervous,  and  had  been  all  summer, 
during  the  hot  weather.  Before  going  down  there  to  sign  the 
contract,  I  told  my  mother  not  to  get  excited  or  nervous, — just  to 


346  RicKMAN  V.  HoucK.  [192  Iowa 

keep  her  mind  on  the  business,  and  not  to  think  of  anything, 
only  what  she  was  doing." 

The  daughter's  memory  was  a  little  faulty,  at  least.  It  ap- 
pears without  controversy  that  she  and  her  mother  called  at  the 
office  of  Mr.  Power  about  September  2d,  at  the  time  the  purchase 
price  was  to  be  paid,  for  the  purpose  of  receiving  the  balance  due, 
and  delivering  the  deed.  Concerning  that  transaction,  this  wit- 
ness testified: 

'*We  were  at  Mr.  Power's  oflSce  one  time,  and  you  [Mr. 
Power]  called  Mr.  Cowles  over.  Someone  told  us  to  be  at  your 
office.    I  don't  remember  what  we  were  there  for." 

All  of  the  appellees  testified  that  they  did  not  say  to  Mrs. 
Armpriest  that,  if  she  did  not  sell  to  them,  they  would  have  the 
property  appraised  and  take  it  way  from  her.  If  Mrs.  Armpriest 
made  such  statements  to  her  daughter,  it  probably  did  not  flow 
from  a  delusion,  but  more  probably  from  an  erroneous  under- 
standing that  the  property  could  be  condemned  for  the  use  that 
appellees  were  going  to  make  of  it.  It  is  strange  that  appellant 
did  not  remember  what  she  and  her  mother  and  their  attorney 
were  at  Mr.  Power's  office  for.  Unquestionably,  they  were  there 
to  carry  out  the  contract.  They  were  there  to  receive  the  balance 
of  the  purchase  money  and  to  tleliver  the  deed.  Mrs.  Armpriest 
wanted  the  balance  of  the  purchase  money,  so  that  she  could  use 
it  to  make  payment  on  the  property  she  had  purchased  from 
Magel.  Appellees  refused  to  pay  over  the  money  to  Mrs.  Arm- 
priest, because  they  wanted  the  incumbrance  on  the  property 
paid  off,  and  the  taxes  paid,  before  they  paid  the  balance  of  the 
purchase  price.  Appellees  told  her,  or  told  her  attorney  in  her 
presence,  that  they  would  leave  the  money  with  the  Farmers 
&  Merchants  Bank,  and  that,  as  soon  as  she  delivered  to  them 
merchantable  title,  Mr.  Toothacre,  who  was  cashier  of  the  bank, 
would  turn  the  money  over ;  and  the  money  was  left  in  the  bank. 
No  objection  whatever  was  made  by  Mrs.  Armpriest  or  by  her 
attorney  or  by  her  daughter,  to  the  carrying  out  of  the  contract. 

Dr.  McKitterick,  who  had  been  the  doctor  member  of  the 
commissioners  of  insanity  for  ten  or  twelve  years,  and  who  was 
acting  in  that  capacity  when  they  examined  Mrs.  Armpriest,  in 
November,  1919,  testified  that  the  nature  of  her  difficulty  pointed 
towards  paresis,  or  softening  of  the  brain ;  that  paresis  comes  on 
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gradually,  and  that  there  are  certain  times  when  there  is  quite 
an  excitability, — acutely  so;  that  it  was  very  acute,  the  day 
he  examined  her  in  November,  1919;  that  apparently  she  had 
been  in  a  normal  stage  until  perhaps  a  few  weeks  prior  to  his 
examination ;  that  he  thought  the  stage  she  was  in  then  was  ap- 
parently recent ;  that,  in  his  judgment,  the  period  of  excitement 
was  of  short  duration ;  that  paresis  is  a  progressive  disease.  He 
testified : 

**I  would  not  say  that  a  paretic  was  insane  previous  to  the 
time  it.  manifested  itself  in  excitement  and  extreme  nervous- 
ness. We  have  had  paretics  who  conducted  battles  in  the  navy 
that  have  settled  questions  of  international  import.  I  have  had 
paretics  tinder  my  own  observation  that  have  bought  and  sold 
large  stocks  of  goods, — not  necessarily  extraordinary  cases,  be- 
cause paresis  is  of  slow  origin.  It  is  my  conclusion  that  this 
maniacal  stage  was  recent.  When  it  had  not  reached  such  a 
stage  that  there  were  outward  manifestations,  there  would  be  no 
way  for  unskilled  men  to  determine  whether  she  was  afiiicted  or 
not. ' ' 

The  adjudication  finding  Mrs.  Armpriest  a  person  of  un- 
sound mind  was  not  until  the  13th  day  of  October,  1919,  between 
two  and  three  months  after  the  date  of  the  contract  involved  in 
this  action.  The  evidence  shows,  beyond  controversy,  that,  dur- 
ing that  interval,  Mrs.  Armpriest  had  been  transacting  business 
as  she  ordinarily  did,  carrying  on  her  boarding  establishment, 
buying  real  estate,  and  transacting  business  with  the  banks. 
In  short,  the  record  does  not  show  a  single  act  or  fact  upon  the 
part  of  Mrs.  Armpriest,  until  some  time  after  making  the  con- 
tract, indicating  incapability  to  make  such  a  contract.  No  doubt 
disease — probably  paresis — ^had  been  preying  upon  her  for  some 
time  before  she  broke  down,  in  October.  She  had  carried  on  her 
business  just  as  she  had  done  for  years  before.  Just  before  her 
breakdown,  she  had  added  to  Her  bmrdens, — ^papering,  painting, 
and  cleaning  another  house,  preparatory  to  moving  out  of  the 
house  she  had  sold.  La  Monte  Cowles,  a  prominent  lawyer  and 
responsible  man,  who  for  a  number  of  years  had  been  Mrs. 
Armpriest 's  attorney,  and  who  assisted  her  in  making  the  con- 
tract and  purchase  of  the  Magel  property,  on  August  26,  1919, 
22  days. after  the  contract. here  involved  was  made,  testified: 
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**At  the  time  the  contract  with  Magel  was  made,  there  was 
no  thought  on  Mr.  Magel 's  part,  or  on  my  part,  or  that  of  any- 
one else,  that  Mrs.  Armpriest  was  insane." 

Mr.  Cowles  could  properly  only  state  his  own  opinion  of 
Mrs.  Armpriest 's  condition  of  mind.  However,  we  think  his 
opinion  sound: 

On  the  whole  record,  we  are  constrained  to  find  that  it  has 
not  been  shown  that  Susan  Armpriest  was  incapable  of  trans- 
acting the  particular  business  in  question,  the  making  of  the 
contract  involved  in  this  cause.  We  think  the  delusions  relied 
upon,  those  which  were  sustained  by  the  evidence,  did  not  in- 
fluence Mrs.  Armpriest  to  such  an  extent,  if  at  all,  that  she 
was  without  reasonable  conception  or  understanding  of  the  true 
nature  and  terms  of  the  contract.  Mathews  v,  Nash,  151  Iowa 
125,  127.  Mrs.  Armpriest  was  only  52  years  old.  Cooking  for 
boarders  and  keeping  and  caring  for  two  young  grandchildren, 
with  disease  creeping  on  her,  had,  on  August  4th,  impaired  her 
physically ;  and  probably,  to  some  extent,  she  was  then  impaired 
mentally.  But  mere  proof  of  mental  defect  does  not  necessarily 
establish  incompetency.  Evers  v,  Wehh,  186  Iowa  1172 ;  Mitchell 
V,  Mutch,  180  Iowa  1281.    In  the  last  named  case,  we  said: 

**Mere  weak-mindedness,  whether  natural  or  produced  by 
old  age,  sickness,  or  other  infirmity,  unaccompanied  by  any  other 
inequitable  incidents,  if  the  person  has  sufficient  intelligence  to 
understand  the  nature  of  the  transaction,  and  is  left  to  act  upon 
his  own  free  will,  is  not  a  sufficient  ground  to  defeat  the  en- 
forcement of  an  executory  contract,  or  to  set  aside  an  executed 
agreement  or  conveyance.  *' 

'  Since  we  reach  the  conclusion  that  it  has  not  been  shown 
that  appellant's  ward  was  incapable  of  making  the  contract  in- 
volved in  this  case,  it  is  not  necessary  that  we  proceed  further 
2  Vendor  and        "^  *^^®  discussion  of  the  case.    However,  we  may 
ruRCHASEB:         consider   whethA*   or   not   appellees   would   be 
trre8to?e*X?w»    pl^ced  in  statu  quo  by  appellant's  returning  to 
«"o.  them  the  $500  received  on  the  contract,  which 

she  offered  to  do.  It  is  an  elementary  rule  that  placing  in  statu 
quo  implies  restoration  of  the  party  injured  to  as  near  the  con- 
dition that  existed  prior  to  the  making  of  the  contract  as  pos- 
sible.   The  evidence  shows  that  appellees'  agreement  to  purchase 
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any  of  the  several  pieces  of  property  was  conditioned  upon 
acquiring  all  of  it,  and  that  appellant's  ward  was  distinctly 
notified  of  that  fact.  After  obtaining  options  for  the  purchase 
of  the  several  pieces  of  property,  they  informed  appellant's 
ward  that  contracts  had  been  agreed  upon  with  the  owners  of 
the  pieces  of  property  other  than  hers,  and  that  they  would 
buy  her  property.  The  contracts  were  all  made  on  the  same 
day.  Mrs.  Armpriest's  property  was  of  such  a  character  and 
so  located,  and  its  relation  to  the  other  pieces  of  property  such 
that,  if  appellees  were  not  able  to  acquire  title  to  all  of  the 
pieces  of  property,  it  would  practically  defeat  the  purpose  for 
which  they  were  buying;  and  they  would  not  have  purchased 
any  of  it,  had  they  not  been  able  to  make  a  contract  with  ap- 
pellant's ward.  They  purchased  real  estate  for  which  they  had 
no  use  unless  they  acquired  Mrs.  Armpriest's  property.  The 
other  real  estate  had  improvements  on  it  which  were  sold  at 
auction  and  removed,  and  they  received  only  a  small  considera- 
tion for  the  improvements.  Ordinarily,  in  a  case  of  this  kind, 
the  returning  of  the  cash  payment  would  place  the  injured  party 
in  the  condition  that  existed  prior,  to  the  making  of  the  contract. 
Not  so  in  the  instant  case.  It  would  not  compensate  them  for 
their  inability  to  carry  out  their  enterprise,  in  which  they  in- 
vested a  large  amount  of  money. 

On  the  entire  record,  we  are  satisfied  that  the  decree  of  the 
trial  court  is  correct,  and  it  is,  therefore, — Affirmed. 

Evans,  C.  J.,  Stevens  and  Pavu^le,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Andrew  Schwenderman, 

Appellant. 

CBIMINAIa    LAW:       Venue — ^Insufficient    Evidence.      Evidence     held 
-wholly  insufficient  to  establish  venue  in  a  charge  of  forgery. 

Appeal  from  Wapello  District  Court. — Seneca  Cornell,  Judge. 

October  18,  1921. 
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The  defendant  was  convicted  in  the  court  below  of  the 
crime  of  forgery,  and  sentenced  to  an  indeterminate  sentence 

in  the  penitentiary,  and  he  appeals. — Reversed. 

W.  W,  Epps,  for  appellant. 

Ben  J.  Gibson,  Attorney  General,  B.  J.  Flick,  Assistant 
Attorney  General,  and  Newton  W.  Roberts,  County  Attorney, 
for  appellee. 

Stevens,  J. — ^The  indictment  in  this  case  charged  the  de- 
fendant with  having  feloniously  indorsed  the  name  of  **Mike 
Lemon,"  payee  ^named  in  a  check  for  $37.20,  bearing  date 
February  26,  1921,  and  signed  by  the  Ottumwa  Supply  &  Con- 
struction Company,  by  George  A.  Zika.  The  indictment  lays 
the  venue  in  Wapello  County.  At  the  close  of  the  State's  evi- 
dence, and  again  at  the  close  of  all  the  evidence,  the  defendant 
moved  the  court  for  a  directed  verdict,  upon  the  grounds  that 
the  State  had  failed  to  prove  the  venue,  or  to  introduce  sufficieirt 
testimony  to  justify  a  conviction.  Both  motions  were  over- 
ruled, and  these  rulings  are  assigned  as  error,  and  relied  upon 
by  the  defendant  for  reversal. 

The  facts  upon  which  the  State  bases  its  case  are,  sub- 
stantially, as  follows :  The  defendant,  Mike  Lemon,  and  Hubert 
Lemon  were  employed  by  the  Ottumwa  Supply  &  Construction 
Company,  or  George  A.  Zika,  in  the  construction  of  a  road  be- 
tween Bloomfield  and  Ottumwa.  Mike  Lemon  quit  work  shortly 
prior  to  February  26th.  When  he  quit,  his  employer  owed  him 
$37.20.  The  check  in  question  was  drawn  by  the  bookkeeper  of 
the  Ottumwa  Supply  &  Construction  Company  and  signed  by 
George  A.  Zika  at  Ottumwa,  on  or  about  February  26th;  and 
some  time  later,  the  date  not  shown,  it  was  delivered  to  Hubert 
Lemon,  to  give  or  forward  to  his  brother,  who  lived  at  Sigourney. 
The  defendant  and  other  workmen  employed  in  the  construction 
of  the  road  lived  at  a  camp  in  Davis  County.  The  defendant 
assisted  in  the  work  about  the  camp  from  7  until  9  o'clock  A.  M. 
One  of  the  duties  assigned  to  him  was  to  gather  up  the  mail  each 
morning,  and  take  it  either  to  a  post  ofl5ce  or  a  mail  box  about 
50  yards  distant — the  evidence  does  not  disclose  which.    Hubert 
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Lemon  testified  that  he  wrote  a  letter  to  his  brother,  on  the. 
evening  he  received  the  check  from  the  paymaster  of  the  Ottum- 
\ra  Supply  '&  Construction  Company,  and  inclosed  the  check 
therewith  in  an  envelope  addressed  to  his  brother,  and  on  the 
following  morning,  handed  the  envelope  containing  the  check 
to  the  defendant  to  mail,  with  other  letters  lying  on  the  table. 
He  further  testified  that  the  defendant  and  two  other  workmen 
were  sitting  at  the  table  when  he  wrote  the  letter  and  inclosed 
the  check  in  the  envelope.  When  the  check  was  returned  to  the 
drawer,  it  bore  the  indorsement  of  *'Mike  Lemon"  and  **  J.  Red- 
man,'*  together  with  the  paid  stamp  of  the  Ottumwa  Savings 
Bank,  on  which  it  was  drawn.  The  paid  stamp  of  the  bank 
bears  date  March  4,  1921.  The  defendant  worked  for  the  Ot- 
tumwa Supply  &  Construction  Company,  and  lived  at  the  camp 
until  March  19th.  The  camp  was  located  in  Davis  County.  The 
various  witnesses  by  their  testimony  located  the  camp  **over 
in  the.  edge  of  Davis  County,"  **on  what  is  known  as  Big  Soap 
Creek  in  Davis  County,  about  300  feet  east  of  the  present  road, ' ' 
**at  a  camp  on  Big  Soap  Creek,  Davis  County,"  *4n  the  edge 
of  Davis  County." 

Harry  Biseman  testified  that  he  indorsed  the  name  ''J.  Bed- 
man"  on  the  back  of  the  cheek,  and  obtained  the  money  there- 
on. J.  Redman  was  the  proprietor  of  a  department  store  in 
Ottumwa,  where  Riseman  was  employed.  Riseman  had  no  recol- 
lection as  to  who  gave  him  the  check,  nor  does  the  evidence  show 
that  the  defendant  purchased  anything  at  the  store  prior  to 
March  4,  1921.  No  one  identified  him  as  the  person  from  whom 
the  check  was  received.  The  only  direct  evidence  connecting 
the  defendant  with  the  commission  of  the  offense  charged  is  the 
testimony  of  Hubert  Lemon  that  he  gave  the  envelope  contain- 
ing the  check  to  him  to  mail,  and  the  testimony  of  the  vice- 
president  of  one,  and  the  cashiers  of  four  other,  local  banks. 
These  witnesses,  after  making  comparison  of  the  writing  of  the 
name  **Mike  Lemon,"  on  the  back  of  the  check,  with  the  same 
name  admittedly  written  by  the  defendant,  testified  that,  in  their 
opinion,  they  were  written  by  the  same  person.  The  original 
exhibits  have  been  certified  to  this  court.  A  careful  examination 
thereof  reveals  a  similarity  in  the  handwriting. 

The  defendant  denied  that  Hubert  Lemon  gave  him  the  let- 
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ter  to  mail,  that  he  indorsed  the  name  of  Mike  Lemon  on  the 
back  thereof,  or  that  he  delivered  the  check  to  Riseman  or  to 
any  other  person  at  the  Redman  Department  Store;  admitted 
that  he  had  been  previously  convicted  of  a  felony. 

If  the  evidence  is  in  dispute,  or  evidence  has  been  intro- 
duced tending  to  show  venue,  the  question  then  becomes  one  of 
fact  for  the  jury.  State  v.  Spayde,  110  Iowa  726.  Does  the 
record  tend  to  show  that  the  oflfense  was  committed  in  Wapello 
County,  or  in  Davis  County  within  500  yards  of  the  Wapello 
County  line?  It  is  true  that  there  was  suflScient  evidence  to 
justify  the  jury  in  concluding  that  an  envelope  containing  the 
check  was  delivered  to  the  defendant  at  some  place  in  Davis 
County  near  the  Wapello  County  line.  As  to  whether  the  camp 
where  he  received  the  check,  or  the  place  where  the  letters  from 
the  camp  were  mailed,  was  within  500  yards  of  the  Wapello 
County  line  or  not,  the  evidence  is  very  uncertain.  Assuming, 
however,  that  the  jury  might  have  so  found,  what  facts  does 
the  record  reveal  upon  which  the  jury  could  have  based  a  finding 
that  the  oflfense  was  committed  in  Davis  County  within  500  yards 
of  the  line,  or  in  Wapello  County?  No  one  saw  him  have  the 
check  in  his  possession  after  he  received  it  from  Hubert  Lemon, 
if  he  did  so  receive  it.  No  one  testified  that  it  was  received 
from  the  defendant  at  the  Redman  Department  Store.  Forgery 
and  uttering  a  forged  instrument  are,  under  our  statute,  sep- 
arate and  distinct  offenses  (State  v,  Blodgeit,  143  Iowa  578), 
and  an  indictment  charging  both  oflfenses  is  bad  for  duplicity 
(State  V,  McCornmck,  56  Iowa  585). 

The  difficulties  of  the  county  attorney  are  quite  apparent. 
The  State  was  without  evidence  that  the  defendant  uttered  the 
forged  check.  It  seems  to  us  that  the  record  wholly  fails  to 
show  where  the  offense  was  committed.  It  is  true,  the  defend- 
ant testified  that  he  worked  on  the  bridge  or  road  until  March 
19th,  but  there  is  no  evidence  that  he  did  not  leave  the  camp  or 
the  road  on  which  he  was  employed,  or  that  he  was  not  outside 
of  both  Davis  and  Wapello  Counties  after  it  is  claimed  he  re- 
ceived the  check,  and  before  March  4th,  when  it  was  probably 
received  at  the  department  store. 

It  is  our  conclusion  that,  for  the  reason  stated,  the  verdict 
of  the  jury  cannot  be  sustained.    No  sufficient  evidence  to  prove 
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the  venue  was  introduced  by  the  State.    It  follows  that  the  judg- 
ment of  the  court  below  must  be  and  is — Reversed. 

Evans,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Hayes  Van  Qorder,  Appellant. 

CRIMINAL  IiAW:  Transcript  on  Appeal — ^Impecnnions  Defendant.  A 
defendant  in  a  criminal  cause  is  not  shown  to  be  able  to  pay  for  a 
transcript  of  the  evidence  because  he  was  able  to  give  a  large  ap- 
peal bond,  because  his  wife  had  financial  prospects,  or  because -he 
was  an  able-bodied  man,  it  appearing  that  his  opportunity  to  work 
had  been  interrupted  by  arrest  on  other  charges. 

ft 

Appeal  from  Monroe  District  Cotvrt. — ^D.  M.  Anderson,  Judge. 

October  18, 1921. 

The  defendant  was  convicted  of  manslaughter,  and  prose- 
cuted an  appeal.  He  made  application  to  the  district  court, 
under  the  statute,  for  an  order  that  a  transcript  of  the  evidence 
in  said  cause  be  ordered  at  the  expense  of  the  county.  The 
application  was  refused,  and  defendant  appeals  from  the  order 
denying  said  application. — Reversed  and  remanded, 

William  8,  Hart  and  P.  W.  Bates,  for  appellant. 

Ben  J.  Oibson,  Attorney  Gkneral,  and  B.  J.  Flick,  Assistant 
Attorney  General,  for  appellee. 

Faville,  J. — The  appellant  was  indicted  in  the  district 
court  of  Monroe  County,  Iowa,  charged  with  the  crime  of  mur- 
der in  the  first  degree.  Upon  the  trial,  he  was  convicted  of  man- 
slaughter. From  judgment  on  said  conviction,  he  has  prosecuted 
an  appeal  to  this  court. 

In  proper  form,  the  appellant  presented  his  application  for 
an  order  that  the  transcript  of  the  evidence  in  the  cause  in 
which  he  had  been  convicted  should  be  ordered  by  the  court  at 
the  expense  of  Monroe  County,  Iowa.  The  appellant's  applica- 
tion was  supported  by  his  own  aflSdavit  and  that  of  others  re- 
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specting  his  financial  condition.  Affidavits  in  resistance  thereto 
were  filed.    The  order  of  the  lower  court  was  as  follows : 

**TJpon  showing  made  by  the  defendant  and  counter  show- 
ing made  by  the  State,  the  court  is  not  satisfied  that  the  defend- 
ant is  not  able  to  pay  for  a  transcript  of  the  evidence  taken 
upon  the  trial.  The  defendant  apparently  had  no  difficulty  in 
giving  an  appeal  bond  of  $7,500,  upon  which  he  is  now  and  has 
been  since  May  at  liberty  upon  the  charge  herein  made.  He  is 
an  able-bodied  man,  and,  with  the  present  demand  for  labor, 
ought  to  have  no  difficulty  in  making  $5.00  or  more  per  day. 
He  and  his  wife  were  interested  in  a  property  at  Poplar  Bluflf, 
Missouri,  in  which  they  certainly  had  considerable  equity.  His 
wife  has  an  interest  in  her  father's  estate  of  $3,000  or  $4,000, 
and  he  has  brothers  and  sisters  and  other  relatives  in  Allamakee 
County,  Iowa,  who  have  heretofore  come  to  his  aid.  In  his  trial 
in  this  court,  he  was  permitted  to  subpoena  all  the  witnesses  he 
asked  for,  and  many  of  them  residing  at  a  great  distance.  The 
county  has  paid  these  fees.  The  case  was  an  expensive  one  to 
Monroe  County,  and  the  added  burden  of  a  transcript  at  its 
expense  should  not  be  added,  when  the  means  are  certainly  at 
hand  for  the  defendant  to  bear  this  expense  himself. 

*'The  defendant's  motion  for  a  transcript  of  the  evidence 
in  this  case  at  the  expense  of  Monroe  County,  Iowa,  is  over- 
ruled, to  which  ruling  the  defendant  at  the  time  duly  excepts." 

Code  Section  254  provides  as  follows: 

* '  If  a  defendant  in  a  criminal  cause  has  perfected  an  appeal 
from  a  judgment  against  him,  and  shall  satisfy  a  judge  of  the 
court  from  which  the  appeal  is  taken  that  he  is  unable  to  pay 
for  a  transcript  of  the  evidence,  such  judge  may  order  the  same 
made  at  the  expense  of  the  county.'' 

We  have  examined  the  record,  and  are  satisfied  therefrom 
that  the  appellant  has  clearly  established  his  inability  to  pay 
for  the  transcript  in  said  cause.  The  fact  that  he  was  able  to 
furnish  an  appeal  bond,  or  that  his  wife  has  an  interest  in  her 
father's  estate,  or  that  the  appellant  has  brothers  and  sisters 
and  other  relatives  in  Allamakee  County,  Iowa,  who  had  previ- 
ously come  to  his  aid,  is  not  a  sufficient  reason  why  he  should 
be  denied  a  transcript  at  the  expense  of  the  county,  as  he  has 
no  legal  way  of  securing  any  funds  from  these  sources,  ^^^th 
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which  to  pay  for  a  transcript.  Nor  should  the  fact  that  he  was 
permitted  to  subpoena  witnesses  in  his  trial  at  the  expense  of  the 
county,  or  that  the  case  has  been  an  expensive  one,  be  considered 
as  any  just  reason  why  his  application  for  an  order  for  a  tran- 
script should  be  denied. 

The  fact  that  the  appellant  is  an  able-bodied  man,  and 
should  be  earning  good  wages,  as  suggested  in  the  order  of  the 
court,  is  not  sufficient  to  justify  the  refusal  of  his  application 
for  a  transcript  at  the  expense  of  the  county,  in  view  of  the 
affidavits  filed  in  the  case.  It  sufficiently  appears  that  the  ap- 
pellant had  been  arrested  and  was  imprisoned  for  another  offense, 
and  therefore  has  not  been  in  a  position  to  earn  money  for  the 
payment  of  a  transcript.  The  apparent  interest  of  the  appellant 
in  a  property  at  Poplar  Bluff,  Missouri,  in  which  his  wife  is 
also  interested,  appears  to  be  so  negligible  that  we  do  not  think 
it  could  fairly  be  said  that  the  appellant  had  any  resources 
therein  which  would  be  available  to  him  to  secure  the  necessary 
money  for  a  transcript  in  this  cause. 

The  theory  of  our  law  is  to  guarantee,  in  so  far  as  possbile, 
not  onl}'  a  fair  and  impartial  trial  to  every  person  charged  with 
crime,  but  also  a  right  to  have  his  cause  reviewed  by  the  highest 
tribunal  in  the  state,  so  that  it  may  be  determined  that  his  con- 
viction has  not  been  erroneously  or  illegally  procured.  We  have 
had  occasion  to  review  this  statute  and  to  discuss  it  in  State  v. 
Bobbins,  106  Iowa  688,  State  v.  Wright,  111  Iowa  621,  State  v. 
Ooodsell,  136  Iowa  445,  State  v.  Harris,  151  Iowa  234,  and  it  is 
unnecessary  for  us  to  review  what  we  have  said  therein  respect- 
ing this  statute  and  its  proper  construction  and  application. 

Upon  the  record  in  this  case,  we  are  satisfied  that  the  trial 
court  was  in  error  in  denying  the  appellant's  application  for  a 
transcript  at  the  expense  of  Monroe  County,  Iowa,  but  that 
the  same  should  have  been  ordered  by  the  court. 

It  therefore  follows  that  the  action  of  the  lower  court  is  re- 
versed, and  said  cause  is  remanded,  with  instructions  to  the 
lower  court  to  proceed  in  accordance  with  this  opinion. — Re- 
versed and  remanded. 

Evans,  C.  J.,  Stevens  and  Arthur,  J  J.,  concur. 
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F.  E.  WiiiTMORE,  Appellant,  v.  R.  0.  Gamble  et  al.,  Appellees. 

ELECTIONS:  Validity — Official  Irregularities.  Elections  will  not  be 
invalidated  by  official  irregularities  which  effect  no  change  in  the 
result.  • 

Appeal  from  Page  District  Court. — Earl  Petters,  Judge. 

October  18, 1921. 

Action  in  equity,  to  determine  the  validity  of  an  election 
establishing  a  consolidated  school  district,  and  to  enjoin  the 
treasurer  and  director  from  issuing  bonds.  By  stipulation  of 
the  parties,  it  was  agreed  that  the  court  might  treat  the  action 
as  an  appropriate  one,  whether  technically  so  brought  or  not. 
There  was  a  decree  dismissing  plaintiff's  petition,  and  he  ap- 
peals.— Affirmed, 

Ferguson,  Barnes  &  Ferguson,  for  appellant. 

L.  H,  Mattox  and  Wilson  <fc  Keenan,  for  appellees. 

Stevens,  J. — At  an  election  held  on  the  28th  day  of  Febru- 
ary, 1920,  at  the  town  hall  in  Coin,  Page  County,  Iowa,  to  vote 
upon  the  question  of  the  organization  of  a  consolidated  inde- 
pendent school  district,  to  be  known  as  the  consolidated  inde- 
pendent school  district  of  Coin,  two  ballot  boxes  were  used :  one 
for  the  voters  residing  within  the  incorporated  town  of  Coin, 
and  one  for  the  voters  residing  within  the  territory  of  the  pro- 
posed district  outside  of  the  town  of  Coin.  The  count  of  the 
judges  of  election  showed  that  87  votes  were  cast  for  consolida- 
tion and  7  against,  in  the  town  of  Coin,  and  67  votes  for  and 
50  against  consolidation  in  the  territory  outside  thereof,  thereby 
showing  a  majority  in  favor  of  consolidation,  both  in  the  town 
and  in  the  territory  outside  thereof. 

The  contention  of  counsel  for  appellant  is  that  ballots  which 
should  have  been  placed  in  the  ballot  box  used  for  the  territory 
outside  of  Coin  were  erroneously  put  in  the  town  box,  and  that 
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ballots  that  should  have  been  put  in  the  town  box  were  placed 
in  the  country  box.  The  testimony  sustains  this  co^tention,  to 
the  extent  of  showing  that  one  or  two  country  ballots  were  placed 
in  the  town  box,  and  that  the  judges,  for  the  purpose  of  equaliz- 
ing the  number  of  ballots,  placed  one  or  two  town  ballots  in  the 
country  box.  Of  course,  the  judges  did  not  know  whether  these 
ballots  were  cast  for  or  against  consolidation,  and  the  error 
could  not  be  corrected  in  this  way.  When  the  ballot  boxes  were 
opened,  and  the  votes  counted  by  the  judges,  it  was  discovered 
that  the  ballots  in  the  country  box  were  two  less  than  the  num- 
ber of  votes  cast,  as  shown  by  the  poll  book;  whereas  the  town 
box  contained  two  more  than  the  total  number  cast  in  Coin,  as 
shown  by  the  poll  books.  This  irregularity  did  not,  however, 
affect  the  result.  Giving  to  appellant  the  most  favorable  inter- 
pretation of  the  testimony,  there  was  still  a  substantial  majority, 
both  in  the  towTi  and  the  country  box.  The  error  of  the  judge 
who  deposited  the  ballot  in  the  wrong  box  was  discovered  im- 
mediately, and  a  correction  sought,  as  above  suggested.  Mani- 
festly, the  election  was  not  invalidated  by  the  errors  shown.  The 
result  was  the  same  as  it  would  have  been  if  the  claimed  errors 
had  not  been  made.  The  citation  of  authorities  on  this  point  is 
unnecessary,  but,  as  bearing  upon  the  question,  see  State  v. 
Lockwood,  181  Iowa  1233;  Powers  v.  Harten,  183  Iowa  764. 
The  record  contains  nothing  to  indicate  fraud  or  design  upon 
the  part  of  the  judges  to  improperly  mingle  the  ballots. 

It  is  further  contended  by  counsel  for  appellant  that  elec- 
tioneering was  permitted  and  carried  on  at  the  town  hall  during 
the  day  of  election.  This  point  is  not  insisted  upon  in  argu- 
ment, and  a  careful  reading  of  the  record  satisfies  us  that  the 
contention  is  without  merit.  We  therefore  hold  that  the  decree 
of  the  court  below,  sustaining  the  consolidation  of  the  district, 
should  be  and  is — Affirmed, 

Evans,  C.  J.,  Arthur  and  FAVHiiiE,  JJ.,  concur. 


S.  J.  McCoRD,  Appellant,  v.  Page  County,  Appellee. 

pliEADINO:     Denmirer — ^Baling  on  Demurrer  Not  Law  of  Case.     De- 
X     f endant  may,  in  hifi  answer,  plead  the  statute  of  limitations,  even 
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though  his  demurrer  to  the  petition  on  the  same  ground  be  over- 
ruled. 

OFFICERS:     Duties — ^Failure  to  Make  Beports.    Failure  of  the  county 

2  authorities  to  furnish  the  sheriff  blanks  upon  which  to  make  his 
quarterly  reports,  as  required  by  Sec.  508,  Code  Supp.,  1913,  fur- 
nishes no  justification  for  the  failure  to  make  such  reports. 

COX7NTI£8:      Olainu)    Against    Coimty — ^Waiting    on   PrlBoners.      The 

3  statutory  provision  that  the  board  of  supervisors  shall  allow  the 
sheriff  a  reasonable  compensation  for  ''waiting  on  and  washing  for 
prisoners''  does  not  contemplate  that  the  board  shall  fix  such  com- 
pensation prior  to  the  rendition  of  the  service, 

OFFIOEBS:     Duties — Quarterly  Beports.    Principle  reaffirmed  that  the 

4  statute  of  limitation  commences  to  run  on  a  claim  of  a  sheriff  for 
waiting  on  and  washing  for  prisoners  from  the  close  of  each  quarter 
of  the  year.     (Sec.  508,  Code  Supp.,  1913.) 

LIMITATION  OF  ACTIONS:     Official  Fees  as  Current  Account.     A 

5  claim  by  a  sheriff  for  waiting  on  and  washing  for  prisoners  is  a  con- 
tinuous, open,  and  current  account  only  during  each  separate  and 
distinct  quarter  of  the  year, 

OFFICEBS:      Compensation — Indivisible   Claim.     The   statutory   claim 

6  of  a  sheriff  for  "waiting  on  and  washing  for  prisoners''  is  indi- 
visible. He  may  not  present  a  claim,  and  be  i)aid  for  washing  tot 
prisoners,  and  later,  for  the  same  quarter,  present  and  demand  pay- 
ment of  a  claim  for  waiting  on  prisoners. 

Appeal  from  Page  District  Court, — E.  B.  Woodruff,  Judge. 

October  19,  1921. 

Action  brought  to  recover  compensation  for  waiting  on 
prisoners,  as  provided  in  Section  511,  Code  Supplement,  1913, 
Paragraph  17.  Trial  to  the  court  without  a  jury.  Recovery  was 
denied,  and  plaintiff  appeals. — Affirmed. 

T,  F.  WUlis,  for  appellant. 

L.  H,  Mattox  and  Homer  S,  Stephens,  for  appellee. 

Arthur,  J. — I.  Plaintiff  alleges  that,  as  sheriff  of  Page 
County  from  January  1,  1904,  to  January  1,  1911,  he  was  in 
charge  of  the  county  jail,  and  waited  on  the  prisoners  confined 
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therein;  that  his  services  consisted  of  washing,  scrubbing,  and 
cleaning  the  bedsteads  and  bedding,  cleaning  and  renovating 
the  jail,  heating  and  carrying  water  to  the  prisoners,  with  tubs 
and  other  appliances  for  bathing,  taking  the  prisoners  to  and 
from  barber  shops  for  shaves,  or  securing  barbers  to  come  to 
them,  mailing  their  letters,  and  in  divers  other  ways  doing  for 
them;  that  at  divers  times  he  made  demands  on  the  board  of 
supervisors  for  compensation  for  services,  and  was  refused  pay- 
ment; that,  on  July  20,  1915,  he  filed  with  the  county  auditor 
and  presented  to  the  board  of  supervisors  a  claim  for  such  serv- 
ices, claiming  the  sum  of  $1,401.20,  with  interest  thereon  in  the 
sum  of  $336.80 ;  that  his  claim  was  denied,  and  payment  refused. 
Plaintiff  further  alleges  that  he  did  not  render  quarterly  item- 
ized statements  of  claims  for  his  services,  as  required  by  Section 
508  of  the  Code,  for  the  reason  that  the  county  auditor  of  said 
county  refused  to  furnish  him  blanks  on  which  to  make  out  such 
claims,  and  for  the  further  reason  that  the  board  of  supervisors 
refused  to  fix  a  stated  amount  per  prisoner  per  day  to  be  allowed 
for  such  services,  upon  his  oral  demand  that  the  board  fix  such 
amount;  and  alleges  that,  by  reason  of  such  failure  to  furnish 
blanks  to  fix  the  amount  for  such  services,  the  defendant  county 
waived  the  requirement  that  plaintiff  file  quarterly  itemized  re- 
ports, ajid  that,  by  the  defendant  county's  conduct,  he  was 
excused  from  filing  such  reports,  and  that  defendant  is  estopped 
to  say  that  such  reports  were  not  filed,  as  required  by  statute; 
and  demands  judgment  against  defendant  for  $1,401.20,  with 
interest  from  July  1,  1911. 

Defendant  county  admits  that  plaintiff  did  not  make  quar- 
terly itemized  reports  for  compensation  claimed  by  him,  as  re- 
quired by  Section  508;  denies  that  it  refused  to  furnish  plain- 
tiff blanks  for  making  such  claims ;  and  denies  that  it  has  waived 
the  requirements  of  Section  508,  and  that  it  is  estopped  thereby 
to  say  that  such  reports  were  not  filed  as  required  by  statute. 

Defendant  alleges  that,  at  frequent  intervals,  plaintiff  made 
claims  against  it  for  washing  for  prisoners,  as  provided  in  Para- 
^aph  17  of  Section  511  of  the  Supplement  to  the  Code,  1913, 
and  that  these  claims  were  all  paid  and  settled  in  full  by  de- 
fendant; that  plaintiff  accepted  siich  payment;  and  that,  by  his 
acceptance  of  the  amount  so  allowed,  his  whole  claim  against 
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the  county,  tinder  Section  511,  was  fully  paid  and  satisfied. 
Defendant  also  pleads  payment,  accord,  and  satisfaction ;  that, 
at  the  end  of  each  quarter,  a  cause  of  action  accrued  to  plain tiflE 
on  his  claim  for  such  services  for  said  quarter ;  that  this  action 
was  commenced  on  the  4th  day  of  September,  1915;  and  that 
plaintiff 's  cause  of  action  for  his  services  for  each  and  every 
quarter  of  his  incumbency  of  office,  except  the  third  and  fourth 
quarters  of  the  year  1910,  did  not  accrue  within  five  years  before 
the  commencement  of  this  action. 

Defendant  further  alleges  that  plaintiff  made  itemized  re- 
ports, as  required  by  Section  508,  for  all  claims  he  had  against 
the  county,  except  for  waiting  on  prisoners;  that  such  reports 
and  claims  were  approved  by  the  board  of  supervisors,  and  that 
settlement  was  made  with  plaintiff,  as  required  by  Section  508 ; 
that,  during  the  entire  time  of  plaintiff's  tenns  as  sheriff,  and 
up  to  January  20,  1915,  he  made  no  claim  whatever  for  wait- 
ing on  and  washing  for  prisoners,  and  that  no  claim  was  pre- 
sented to  the  board,  so  that  the  same  could  be  acted  upon,  except 
that,  during  all  of  the  time  plaintiff  was  an  incumbent  of  the 
office,  he  made  claims  at  stated  intervals  for  washing  for  pris- 
oners, as  provided  in  Paragraph  17  of  Section  511,  and  that  full 
settlement  was  made  with  him  on  such  claims  for  washing  for 
prisoners,  and  he  was  paid  in  full  for  such  services ;  that  plain- 
tiff did  not  make  the  claim  in  suit  until  July  20,  1915,  which 
was  more  than  41/^  years  after  his  last  term  of  office  had  expired, 
and  more  than  11  years  after  his  right  to  compensation  for  such 
services  for  the  first  quarter  of  his  first  term  had  accrued ;  and 
that,  because  of  the  lapse  of  so  many  j^ears  after  such  services 
were  rendered,  and  by  reason  of  the  laches  of  plaintiff  in  pre- 
senting his  claim,  by  reason  of  his  long  acquiescence  in  the 
settlements  made  with  him,  and  by  reason  of  plaintiff's  negli- 
gence in  failing  to  make  claims  against  defendant  for  such  serv- 
ices, as  provided  by  law,  plaintiff  waived  all  claim  against  the 
defendant  for  services,  and  plaintiff  is  estopped  from  claiming 
and  recovering  anj'^thing  for  such  services. 

Replying,  plaintiff  admits  that  he  made  claims  against  the 
county  at  various  times  for  ivashipg  for  prisoners,  which  claims 
were  paid,  but  denies  that  the  payment  thereof  constituted  in 
any  way  a  settlement  of  the  claims  now  urged  for  waiiing  on 
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prisoners,  and  denies  that  the  same  constituted  full  settlement. 
Plaintiff  states  that  whatever  delay  there  was  on  his  part  in 
making  claim  for  waiting  on  prisoners  was  due  to  the  fault  of 
the  defendant  in  failing  to  furnish  him  with  blanks  on  which 
he  could  make  his  claims,  and  in  failing  and  refusing  to  fix  a 
reasonable  compensation  for  such  services  to  be  included  in  his 
claimsj  and  pleads  that  defendant  is  estopped  to  rely  upon  and 
plead  the  statute  of  limitations. 

Plaintiff  further  says  that  he  could  bring  no  action  on  his 
account  until  claim  therefor  was  filed  with  the  defendant  county 
and  payment  refused,  and  that  five  years  have  not  elapsed  since 
the  filing  of  said  claim  and  refusal  to  pay  the  same;  that  the 
claim  he  is  now  urging  against  the  defendant  county  is  a  run- 
ning account,  and  constitutes  but  one  sole  cause  of  action,  and 
that  five  years  have  not  elapsed  from  the  last  item  of  the  account 
to  the  time  of  the  bringing  of  this  action;  that  waiver  is  of  a 
contractual  nature,  and  would  be  against  public  policy;  and 
that  the  waiver  and  estoppel  claimed  by  defendant  are  not  of 
matters  which  could  be  waived. 

A  jury  was  waived,  and  the  case  tried  to  the  court.  The 
court  dismissed  plaintiff's  action,  and  rendered  judgment  against 
him  for  costs. 

There  is  no  dispute  as  to  material  facts. 

Plaintiff  served  as  sheriff  of  Page  County  from  January  1, 
1904,  to  January  1,  1911.  During  this  time,  he  had  charge  of 
the  jail  of  Page  County,  and  was  custodian  of  the  prisoners 
committed  during  that  time.  He  washed  the  prisoners*  personal 
clothing  and  bedclothing,  scrubbed  and  cleaned  the  jail,  and 
performed  the  usual  and  ordinary  services  necessary  in  waiting 
on  and  earing  for  the  prisoners.  Plaintiff  kept  a  book  entitled 
** Prisoners'  Expense  Account."  This  book  was  ruled  in  col- 
umns, giving  the  names,  ages,  and  sex  of  the  prisoners,  the  date 
when  received,  the  charge  made  for  boarding  each  prisoner, 
charges  for  washing  for  each  prisoner,  fees  for  receiving  and 
releasing  each  prisoner,  a  column  for  the  total  expense  account 
for  each  prisoner,  and  the  date  of  discharge.  This  book  also  had 
a  column  for  miscellaneous  charges.  In  the  column  ** washing'' 
appears  a  charge  after  the  name  of  every  prisoner,  commencing 
with  the  first  entry,  dated  January  2,  1904,  and  ending  Decern- 


362  McCoRD  V.  Page  County.  [192  Iowa 

ber  28,  1910.  The  total  amount  collected  for  ** washing''  was 
$246.35.  Final  settlement  was  made  on  January  11,  1911,  with 
plaintiff  by  the  board  for  all  the  charges  and  claims  set  out  in 
the  book  ** Prisoners'  Expense  Accounts."  These  claims  in- 
cluded the  claim  for  ** washing."  Plaintiff  says  that  his  claim 
for  ** washing"  for  prisoners  did  not  include  anything  for  ** wait- 
ing on"  prisoners,  and  that  the  reason  he  included  washing  in 
his  statement,  and  did  not  include  services  for  waiting  on  pris- 
oners, was  that  the  blanks  the  county  furnished  and  the  **  Pris- 
oners' Expense  Account"  book  furnished  by  the  county  had 
columns  for  washing,  but  no  columns  for  waiting  on  prisoners. 

Plaintiff  offered  testimony  that  reasonable  compensation 
for  his  services  in  waiting  on  prisoners  was  from  15  to  35  cents 
per  prisoner  per  day.  Plaintiff  himself  testified  that  such  serv- 
ice was  worth  20  cents,  and  20  cents  per  day  per  prisoner  is  the 
compensation  he  demands. 

Defendant  demurred  to  plaintiff's  petition  as  amended, 
based  on  the  statute  of  limitations,  and  the  demurrer  was  over- 
ruled. Defendant  then  answered,  settmg  up,  among  other  de- 
fenses, that  plaintiff's  action  was  barred.  Plaintiff  moved  to 
strike  defendant's  amended  and  substituted  answer,  which  mo- 
tion was  by  the  court  overruled. 

II.  Plaintiff  assigns  as  error  the  overruling  of  the  motion 
to  strike,  urging  that  the  overruling  of  defendant's  demurrer 
to  his  petition  precluded  defendant  from  raising  the  same  issue 
1.  PLEADING :  de-      ^y   answer,   thus  claiming  that  the  ruling  on 

ITn^d'emiirrer^not  demurrer  bccomes  the  law  of  the  case,  and  that 
law  of  case.  h^q  same  question  cannot  be  raised  at  subsequent 
stages  of  the  proceeding  by  answer,  or  by  objections  to  testimony 
offered.  This  assignment  is  without  merit.  Back  v.  Back,  148 
Iowa  223 ;  Buchanan  v.  Blackhawk  Coal  Works,  119  Iowa  118 ; 
Friim  V.  Keeney,  109  Iowa  393. 

The  decided  weight  of  authority  is  to  the  effect  that  the 
statute  of  limitations  may  be  pleaded,  unless  waived  by  agree- 
ment, express  or  clearly  to  be  implied,  that  this  will  not  be  done. 
McKay  v.  McCarthy,  146  Iowa  546 ;  Howe  v,  Sioux  County,  180 
Iowa  580. 

III.  Plaintiff  assigns  as  error  the  finding  of  the  court  that 
there  w-as  no  sufficient  legal  excuse  for  plaintiff's  failure  to  file 
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his  claim  with  the  county  auditor  for  waiting  on  prisoners,  at 

the  end  of  each  quarter,  as  provided  by  Section 

2    Officess  ■ 

'  dntieB:  failure      508  of  the  Codc,  and  that  the  court  erred  in 
ma  e  repor  s.    j^.^  conclusiou  of  law  that  the  defendant  county 

was  not  estopped  from  pleading  the  statute  of  limitations. 

The  plaintiff  pleads  that  he  did  not  render  the  quarterly 
itemized  reports  for  the  matters  covered  by  his  claim,  as  pro- 
vided in  Section  508,  and  gives  as  his  principal  reasons  that  he 
was  not  furnished  blanks  for  so  doing,  and  that  the  board  did 
not  fix  a  stated  amount  per  person  per  day  for  waiting  on  pris- 
oners. He  pleads  these  reasons  as  estoppel  against  the  defendant 
to  say  that  his  reports  were  not  filled  as  required  by  statute, 
and  says  the  defendant  waived  such  requirement.  The  court 
found,  as  a  matter  of  law,  that  the  facts  proved  by  plaintiff  in 
reference  to  these  matters,  did  not  constitute  an  estoppel  against 
the  county  to  plead  the  statute  of  limitations.  The  statute  does 
not  require  the  board  to  fix  the  compensation  per  day  per  pris- 
oner for  washing  for  and  waiting  on  prisoners,  in  advance  of 
the  sheriff's  filing  claim  for  such  services.  Paragraph  17  of 
Section  511  of  the  Code  is  as  follows : 

**For  waiting  on  and  washing  for  prisoners,  the  sheriff 
shall  have  sifch  reasonable  compensation  as  shall  be  allowed  by 
the  board  of  supervisors." 

We  think  that  this  provision  cannot  be  construed  as  requir- 
ing the  board  to  fix  the  amount  of  this  compensation  in  advance 
of  the  filing  of  any  claim.  It  is  evident  that  what  would  be 
3   cocwTMs:  reasonable   compensation   for   waiting   on   and 

^Sto'*wittiig  washing  for  one  prisoner  might  be  very  different 
on  priBoneni.  from  the  reasonable  compensation  for  rendering 
such  service  to  another  person.  Some  prisoners,  on  account  of 
sickness  or  physical  disability,  might  require  very  much  more 
attention  than  others.  It  was  the  sheriff' *s  duty  to  file  his  claim 
for  such  compensation.  It  was  then  the  duty  of  the  board  to 
pass  upon  the  claim.  The  plaintiff  did  not  file  any  claim  for 
his  services,  unless  it  was  near  the  close  of  his  last  term  of 
ofiSce,  but  simply  talked  it  over  with  members  of  the  board. 
It  was  evident  that  the  board  could  not  act  on  plaintiff's  claim 
for  waiting  on  prisoners,  when  he  presented  no  claim.  Appellant 
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offered  no  sufSeient  excuse  for  not  complying  with  the  statute 
as  to  filing  his  claim  for  waiting  on  prisoners. 

IV.  This  case  was  before  this  court  once  before,  and  is 
reported  in  179  Iowa  1032. 

Appellant  claims  that  the  court's  ruling  goes  beyond  the 
requirements   laid   do^vn    by    this   court.     AVe 

duties:  quar-        think  not.    We  Said  : 

ery  repo    .  **We  are  of  opiniou  that  claims  for  'wait- 

ing on  and  washing  for  prisoners'  must  have  been  presented  to 
the  board  of  supervisors  by  plaintiff  at  the  end  of  every  three 
months  during  his  several  terms  of  office ;  and  if  for  any  reason 
he  did  not  do  so,  he  should  so  state,  and  if  he  did,  he  should 
state  how  much  was  allowed,  to  the  end  that  only  precisel}'  what 
he  then  claimed,  the  amount  allowed,  and  the  balance,  if  any, 
remaining  unpaid,  shall  be  litigated ;  or,  if  his  claim  is  for  an 
additional  amount,  the  basis  thereof  may  be  ascertained." 

We  think  the  court  was  correct  in  holding  that  the  excuses 
offered  by  the  plaintiff  for  not  filing  his  claims  quarterly,  as 
provided  by  statute,  were  not  sufficient,  and  did  not  stay  the 
running  of  the  statute  of  limitations ;  and  that  the  claims  in  this 
case  are  barred,  except  for  the  last  two  quarters  of  the  year  1910. 
Code  Section  508;  McCord  t<  Page  County,  179  Iowa  1032. 

V.  Appellant  contends  that  the  court  was  wrong  in  his 
conclusion  of  law  that  appellant's  entire  claim,  except  for  his 
services  for  the  last  two  quarters  of  the  year  1910,  was  barred 

5.  Limitation  of    ^^  *^^  statute  of  limitations.     He  urges  til  at 
ACTioxs;  official    ^^q  various  itcms  of  services  which  he  rendered 

fees  as  current 

account.  for  the  prisoners  constituted  a  continuous,  open, 

current  account,  under  Section  3449  of  the  Code,  and  that  for 
that  reason  no  part  of  it  would  be  barred  by  the  statute  of  limita- 
tions. In  Griffin  v.  Clay  County,  63  Iowa  413,  we  hdd  that 
each  term  of  office  of  a  county  treasurer  was  a  separate  source 
of  employment,  and  that  the  balance  of  salary  due  the  county 
treasurer  for  each  year  he  performed  the  duties  of  his  office  was 
not  an  open  account;  that  his  salary  was  due  at  the  end  of  each 
year,  or  at  least  at  the  end  of  each  separate  term,  and  sljould 
have  been  collected  at  that  time.  In  the  instant  case,  it  made 
no  difference,  in  regard  to  the  running  of  the  statute,  whether 
the  claim  was  presented  and  disallowed  by  the  board,  or  whether 
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the  appellant,  sheriff,  failed  to  present  his  claim.  To  hold  that 
plaintiff's  claim,  covering  a  period  of  seven  years,  was  a  con- 
tinuous, open,  current  account,  would  defeat  the  purpose  of 
Section  508  of  the  Code,  requiring  the  oflScer  to  make  settlement 
at  the  end  of  each  quarter.  Of  course,  during  each  quarter,  the 
account  for  that  quarter  is  open  and  current.  But  the  entire 
account,  covering  seven  years,  giving  effect  to  Section  508  of 
the  Code,  has  none  of  the  elements  of  a  continuous,  open,  cur- 
rent account. 

VI.  We  come  now  to  consider  whether  plaintiff  is  entitled 
to  recover  on  his  claim  for  the  last  two  quarters. 

It  is  urged  by  defendant  county  that,  in  law,  the  claims 
6.  oirnoKBs:  ^®^  ^y  plaintiff,  under  Paragraph  17,  Section 

il?SvSwJ'*'°"       ^^^y  included  all  demands  due  plaintiff  under 
ciaimfl.  said  Paragraph  17.     The  plaintiff  insisted,  in 

his  testimony  on  the  trial,  that  his  claims  which  he  filed  under 
Paragraph  17,  and  which  were  allowed  and  paid,  were  for 
** washing"  of  the  personal  clothing  only  of  the  prisoners,  and 
that  his  claim  in  this  case  is  for  ** waiting  on"  prisoners,  such 
as  **  working,  scrubbing,  cleaning  bedsteads  and  bedding,  and 
cleaning  and  renovating  the  jail,"  etc.  The  trial  court  was  of 
the  opinion,  and  so  held,  that  the  phrase  in  Paragraph  17  of 
Section  511,  ** washing  for  prisoners,"  means  more  than  wash- 
ing the  prisoners*  garments,  and  necessarily  includes  the  items 
of  plaintiff's  claim  of  ** scrubbing  and  cleaning  the  bedsteads  and 
bedding,  and  cleaning  and  renovating  the  jail,"  which  plaintiff 
construed  to  be  ** waiting  on  prisoners."  It  was  the  thought 
of  the  court  that  plaintiff,  in  now  claiming  for  the  itiems  of 
scrubbing  and  cleaning  the  bedsteads  and  bedding,  and  cleaning 
and  renovating  the  jail,  is  seeking  to  increase  his  claims  here- 
tofore made  for  ** washing  for  prisoners;"  and  that,  having  once 
been  paid  for  *' washing  for  prisoners,"  he  cannot  now  recover 
for  the  same  service,  even  if  he  failed  to  claim  for  that  part  of 
"washing  for  prisoners"  the  items  he  now  claims  for. 

Ha/rding  v.  County  of  Montgomery,  55  Iowa  41,  is  cited 
in  support  of  the  holding.  Accordingly,  the  court  held  that  he 
could  not  determine,  under  the  evidence,  how  much  of  plaintiff's 
present  claims  are  for  such  washing,  and  how  much  for  the 
other  items  mentioned  in  his  petition,  and  therefore  the  court 


366  American  Exp.  Co.  v.  Peoples  Sav.  Bank.    [192  Iowa 

could  not  render  judgment  in  plaintiff's  favor  for  anything. 
The  trial  court  held,  in  effect,  that  the  item  pf  *  *  waiting  on  and 
washing  for  prisoners''  mentioned  in  Paragraph  17  of  Section 
511,  Supplement  to  the  Code,  1913,  is  indivisible,  and  should 
be;  that  claims  therefor  should  be  presented  together,  at  the 
same  time,  so  that  the  board  would  not  be  misled ;  and  that  for 
that  reason  plaintiff  was  not  entitled  to  recover. 

The  majority  accept  the  view  of  the  trial  court,  and  hold 
that  appellant  is  precluded  from  recovery  also  for  services 
claimed  for  waiting  on  prisoners  during  the  last  two  quarters 
of  the  year  1910. 

The  judgment  of  the  trial  court  is  affirmed. — Affirmed, 

Evans,  C.  J.,  Weaver,  Preston,  Stevens,  Faville,  and 
De  Graff,  JJ.,  concur. 


American  Express  Company,  Appellant,  v.  Peoples  Savings 

Bank,  Appellee. 

BILLS  AND  NOTES:    Payment  and  Discharge — Drawee's  Bight  to  Be- 

1  cover  Payment  on  Forged  Indorsement.  A  drawee  who  pays  a  draft 
to  one  whose  rififht  to  the  draft  rests  on  a  forged  or  unauthorized 
indorsement  may,  without  pleading  just  how  or  in  what  manner  he 
has  been  specially  damaged,  recover  the  amount  of  the  payment 
from  the  one  to  whom  payment  was  made,  as  money  had  and  re- 
ceived on  a  mistake.  So  held  w^here  the  drawer  unwittingly  made 
the  draft  payable  to  a  fictitious  or  nonexistent  person,  and  where  the 
purchaser  of  the  draft  indorsed  the  name  of  the  fictitious  payee 
and  cashed  the  draft. 

BILLS  AND  NOTBS:     Negotiability  and  Transfer— Fictitions  Payee. 

2  A  draft  pwiyable  to  a  fictitious  or  nonexisting  person  is  not  legally 
payable  to  bearer  unless  the  drawer  so  intended — unless  the  drawer 
makes  it  payable  to  a  payee  that  he  knows  is  fictitious  or  nonex- 
istent. 

BILLS  AND  NOTES:  Transfer  by  Indorsement— Name  of  Fictitlotu 
.3  Person.  The  indorsement  on  a  draft,  by  the  purchaser,  of  the  name 
of  a  payee  who,  unhclnown  to  the  drawer^  is  a  fictitious  or  non- 
existent person,  is  ''forged  and  made  without  authority,*^  within 
the  meaning  of  Soc.  30r>0-a23,  Code  Supplement,  1913,  and  wholly 
inoperative.  Especially  is  this  true  when  there  is  evidence  of  an 
actual  intent  to  defraud. 
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Appeal  from  Linn  District  Court. — F.  0.  Ellison,  Judge. 

March  10,  1921.     . 
Rehearing  Denied  October  24,  1921. 

Action  at  law  to  recover  $7,187,  proceeds  of  four  drafts 
issued  by  plaintiff  as  drawer  and  paid  by  plaintiff  as  drawee, 
and  alleged  to  have  a  forged  or  unauthorized  indorsement  there- 
on, through  which  defendant  bank  secured  its  title  prior  to 
presentment  and  payment.  Verdict  of  jury  under  direction  of 
the  court,  finding  for  defendant  Judgment  entered  against 
plaintiff  for  costs.     Plaintiff  appeals. — Reversed. 

Dawley  cC*  Jordan  and  Herbert  F.  Ooodrich,  for  appellant. 
Redmond  do  Stewart,  for  appellee. 

De  Graff,  J. — One  M.  L.  Crozer,  of  Cedar  Bapids,  Iowa, 
purchased  four  drafts  from  the  plaintiff  American  Express 
Company  in  the  aggregate  sum  of  $7,187,  and  at  the  time  of 

purchase  gave  to  the  company  his  personal 
notes:  payment  chccks,  drawn  ou  the  defendant  bank.  The 
drawee's  right'  company  was  the  drawer  and  the  drawee,  and 
ment  on  forged    the  drafts  Were  all  of  like  tenor,  except  the 

indorsement.  ..  .  -i      .1  •  j      11 

respective  amounts  named  therein  and  the 
payees  to  whose  order  they  were  drawn.  The  payee  in  the  first 
draft  purchased  was  ** Western  Evergreen;*'  in  the  second  and 
third,  '*West  Coast  Co.;''  and  in  the  fourth,  ** Western  Ever- 
green Co." 

The  ''West  Coast  Co."  is  a  fictitious  person,  and  the  ** West- 
ern Evergreen  Co."  may  have  been  a  firm  doing  business  in 
San  Francisco.  It  was  not  known  by  the  drawer  (American 
Express  Company)  that  these  drafts  were  payable  to  the  order 
of  fictitious  or  nonexisting  payees. 

After  receiving  said  drafts  from  the  express  company, 
Crozer  indorsed  them  by  writing  thereon  respectively  the  names 
of  the  payees,  and  cashed  same  at  the  defendant  bank.  These 
drafts  were  then  indorsed  by  the  cashier  of  the  defendant  bank 
to  the  order  of  the  Continental  and  Commercial  National  Bank  of 
Chicago,  with  the  further  written  statement,  *  *  Prior  indorsements 
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guaranteed.''  The  drafts  were  presented  by  the  Chicago  bank 
to  the  treasurer  of  the  plaintiff  company  for  payment,  and  the 
same  were  paid  in  full  to  the  said  National  Bank,  the  latter 
remitting  to  the  defendant  bank  the  amounts  received.  The 
plaintiff  company,  not  having  realized  on  the  checks  received 
by  it  from  the  purchaser  Crozer,  now  sues  to  recover  from  the 
defendant  bank  the  several  amounts  so  paid. 

The  pertinent  and  primary  question  on  this  appeal  is :  Did 
plaintiff  on  its  evidence  make  a  prima-f acie  case  f  No  evidence 
was  introduced  by  defendant.  The  trial  court  sustained  defend- 
ant's motion  at  the  close  of  plaintiff's  testimony,  and  directed 
a  verdict  in  defendant's  favor. 

If  plaintiff's  petition  stated  a  cause  of  action,  and  its  aver- 
ments were  sustained  by  plaintiff's  evidence,  then  the  court  was 
in  error  in  directing  a  verdict,  regardless  of  the  defenses  ten- 
dered by  the  answer,  and  regardless  of  the  failure  of  plaintiff 
to  allege  and  prove  special  damage.    Plaintiff  did  plead: 

'*That  the  claim  for  the  amounts  paid  by  plaintiff  to  take 
up  said  drafts  is  still  the  property  of  the  plaintiff  and  is  wholly 
due  and  unpaid,  though  demand  has  been  duly  made  by  plain- 
tiff upon  defendant  therefor." 

This  appeal  presents  the  question :  May  a  drawee,  without 
pleading  and  proving  a  special  damage,  recover  the  proceeds 
of  a  draft  payable  to  the  order  of  a  fictitious  or  nonexisting 
payee  not  known  to  he  such  by  the  drawer,  from  a  person  to 
whom  it  was  paid  through  a  forged  or  unauthorized  indorse- 
ment? 

With  the  answer  to  the  question,  this  opinion  concerns 
itself,  and  the  answer  must  be  found  in  the  Negotiable  Instru- 
ments Law  of  this  state,  and  if  not  contained  therein,  under 
the  rules  of  the  law  merchant.  (Section  3060-al96,  Code  Sup- 
plement, 1913.) 

I.     Were  the  instruments  in  suit  payable  to  bearerf 

The  drafts  in  question  are  negotiable  in  form,  and  payable 
either  to  fictitious  or  nonexisting  persons. 

Wlien  a  draft  is  payable  to  the  order  of  a 

2.    BlIiL.8    AND  yj    x'x-  •    X-  J  1_     Jf       J. 

notes:  nego-       fictitious  or  uonexistiug  person,  and  such  tact 
transfer  r^flcti-      is  Unown  to  the  drawcr,  it  is  payable  to  bearei 

tious  payee.  g^^^j^^  3060-a9. 
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When  the  name  of  the  payee  does  not  purport  to  be  the 
name  of  any  person,  it  is  also  payable  to  bearer.    Ibid. 

** Person"  includes  a  body  of  persons,  whether  incorporated 
or  not.    Section  3060-al91. 

The  plaintiff  company,  as  drawer,  intended  that  these  drafts 
should  be  paid  to  the  named  payees,  and  not  to  tlie  purchaser, 
Crozer,  and  it  was  not  known  by  the  drawer  that  these  drafts 
were  payable  to  the  order  of  fictitious  or  nonexisting  payees. 
This  being  true,  the  drafts  were  not  payable  to  bearer. 

Were  they  payable  to  Crozer  himself,  so  that  his  indorse- 
ments of  them  are  valid  ?  No  doubt  he  intended  them  to  be  so 
payable,  although  he  indorsed  by  writing  the  names  of  the 
payees,  and  added  to  the  first  draft  his  own  name.  In  other 
words,  Crozer  himself  intended  to  be  the  payee,  but  the  drawer 
did  not  intend  to  make  him  so.  If,  in  fact,  there  was  a  genuine 
firm,  it  alone  could  indorse;  if  there  was  not  a  genuine  firm, 
then  nobody  could  indorse.  The  drafts  would  not  be  payable 
to  bearer,  because  the  drawer  did  not  know  that  the  payees  were 
fictitious  or  nonexisting.  They  would  not  be  payable  to  Crozer, 
because  the  drawer  did  not  intend  that  the  drafts  should  be  so 
payable.  See  Seaboard  Nat,  Bank  v.  Bank  of  America,  193 
N.  Y.  26  (85  N.  E.  829) ;  Shipman  v.  Bank,  126  N.  Y.  318  (27 
N.  E.  371) ;  United  Cigar  Stores  Co.  v.  American  Raw  Silk  Co., 
184  App.  Div.  217  (171  N.  Y.  Supp.  480). 

The  intent  of  the  drawer  is  the  test,  and  this  intention  must 
necessarily  arise  from  knowledge,  and  exist  as  an  affirmative 
fact  in  the  mind  of  the  drawer  at  the  time  of  the  delivery  of 
the  paper. 

The  names  of  the  payees  in  these  drafts  are  not  in  the  same 
category  as  '*cash,"  ** bills  payable,"  ** expenses,"  ** estate," 
and  words  of  similar  import.  The  latter  do  not  import  to  be 
the  name  of  any  person.  Furthermore,  the  evidence  discloses 
that  the  names  used  were  not  the  trade  or  assumed  name  of 
Crozer. 

True,  the  drawer,  by  drawing  the  instrument,  admits  the 
existence  of  the  payee,  and  his  then  capacity  to  indorse.  Sec- 
tion 3060-a61.  This,  however,  confers  no  authority  upon  the 
purchaser  to  indorse  the  name  of  the  payee  and  negotiate  the 
instrument. 

Vol.  192  Ia.— 24 
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II.  Were  the  i/ndorsements  of  the  names  of  the  payees  by 
Crozer  fof-ged  or  unauthorized  signatures,  within  the  meaning 
of  the  statute? 

It  is  provided : 

3.  Bills  akd  //ttt,  •         .  •       i.  i  i 

NOTBs:  transfer  Where   a   Signature   is   forged   or   made 

name  of  ficti-  *    without  authority  of  the  person  whose  signature 

tious  person.  ..  a      i      i         -^    •  in*  j*  j 

It  purports  to  be,  it  is  wholly  inoperative,  and 
no  right  to  retain  the  instrument,  or  to  give  a  discharge  therefor, 
or  to  enforce  payment  thereof  against  any  party  thereto,  can  be 
acquired  through  or  under  such  signature,  unless  the  party 
against  whom  it  is  sought  to  enforce  such  right  is  precluded 
from  setting  up  the  forgery  or  want  of  authority.''  Section 
3060-a23. 

This  provision  makes  the  forged  or  unauthorized  signature 
inoperative,  and  the  inhibition  precludes  a  recovery  on  the 
instrument  against  any  person,  where  the  right  of  recovery  is 
predicated  on  such  inoperative  signature.  Beem  v,  Farrell,  135 
Iowa  670 ;  Tolman  v.  American  Nat,  Bank,  22  R.  I.  462  (48  Atl. 
480).  If  a  drawee  pays  an  instrument  to  one  who  claims  under 
a  forged  or  unauthorized  indorsement,  he  can  recover  back, 
even  from  a  holder  in  due  course.  The  holder  did  not  own 
or  secure  title  to  the  instrument  that  was  paid.  The  payment 
was  due  to  another. 

Suppose  Crozer  had  indorsed  in  the  same  manner  and  pre- 
sented the  drafts  to  the  drawee,  and  received  payment  thereon. 
Plaintiff  would  be  in  the  same  position  as  it  is  now  as  to  Crozer. 
It  could  sue  him  for  money  had  and  received.  The  defendant 
bank,  if  title  failed,  is  in  the  same  position,  and  is  liable  for 
money  had  and  received.  United  States  v.  National  Bank  of 
the  RepuUic,  141  Fed.  208;  Levy  v.  First  Nat.  Bank,  27  Neb. 
557  (43  N.  W.  354) ;  Corn  Exch.  Bank  v.  Nassau  Bank,  91  N. 
Y.  74. 

Suppose  the  drawee  had  refused  to  pay  the  drafts  to  the 
defendant  bank,  as  was  its  privilege,  and  the  bank  became 
plaintiff,  to  recover  from  the  drawer  the  moneys  paid  by  the 
bank  to  Crozer.  It  would  recover,  if  at  all,  on  the  strength  of 
its  own  title.  The  express  company  could  defeat  a  recovery, 
as  it  could  sliow  that  the  title  of  the  bank  was  predicated  on 
forged  or  unauthorized  indorsements.    The  drafts  were  payable 
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**to  order,''  and  required  the  payees'  indorsements.  Section 
3060-a64.  The  mere  possession  by  a  person  other  than  the  payee, 
of  an  unindorsed  negotiable  instrument  not  payable  to  bearer, 
is  not  prima-facie  evidence  of  ownership.  Roy  v.  Buff,  170  Iowa 
319 ;  Hathaway  v.  County  of  Delaware,  185  N.  Y.  368 ;  Shepard 
V.  Hanson,  9  N.  D.  249;  Tyson  v.  Joyner,  139  N.  C.  69. 

To  be  a  de-facto  holder  of  a  bill  or  note  payable  to  order, 
such  holder  must  not  only  have  possession,  but  must  be  the 
person  to  whom  it  is  payable.  Ogden  on  Negotiable  Instruments, 
Section  95.  Where  plaintiff  is  the  payee,  the  production  of  the 
paper  is  sufficient.  Tullis  v.  McClary,  128  Iowa  493 ;  Williams 
V,  Holt,  170  Mass.  351.  If  the  instrument  is  payable  to  bearer, 
or,  if  payable  to  order,  is  indorsed  in  blank,  possession  is  suffi- 
cient evidence  of  title  to  make  a  prima-facie  case.  Crozer,  in 
the  instant  case,  was  neither  the  payee  nor  the  indorsee,  and 
furthermore,  he  was  not  in  possession  of  ** bearer"  paper.  Sec- 
tion 3060-al91. 

Plaintiff  proved  that  the  indorsements  through  which  the 
defendant  bank  secured  its  apparent  title  were  through  un- 
authorized signatures,  if  not  forged  in  the  criminal  sense.  Clearly, 
these  indorsements  were  made  **  without  the  authority  of  the 
person  whose  signature  they  purported  to  be."  It  was  upon 
the  defendant  to  allege  and  prove  estoppel  **  precluding  plain- 
tiff from  setting  up  want  of  authority."  It  is  not  incumbent 
upon  the  plaintiff  to  negative  the  defensive  matters  contemplated 
by  the  statute.  The  defendant  bank  was  under  no  obligation 
to  honor  the  drafts.  It  could  pay  or  refuse  to  pay.  Every 
indorsement  involves  the  certainty  of  two  things:  (1)  The 
identity  of  the  indorser,  and  (2)  the  genuineness  of  his  signa- 
ture. See  Armstrong  v,  Pomeroy  Nat.  Bank,  46  Ohio  St.  512; 
Guaranty  St.  Bk.  &  Tr.  Co.  v.  Lively,  (Tex.)  149  S.  W.  211. 
It  was  the  bank's  duty  to  ascertain  both  before  paying. 

Does  it  make  any  difference  that  the  drawer  and  the  drawee 
are  one  and  the  same  person  ?  In  such  case,  the  payee  or  holder 
may  treat  the  draft  as  a  promissory  note,  if  he  so  desires.  Sec- 
tion 3060-al30. 

The  signature  of  a  fictitious  name  or  firm,  made  with  the 
intent  to  defraud,  constitutes  forgery.  Harmon  v.  Old  Detroit 
Nat.  Bank,  153  Mich.  73  (17  L.  R.  A.  [N.  S.l  514) ;  Buckley  v. 
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Second  Nat.  Bank,  35  N.  J.  L.  400.  Did  Crozer  have  an  intent 
to  defraud?  This  is  a  fact  question.  His  having  no  fluids  in 
bank  (a  mere  incident  of  the  case)  with  which  to  meet  his  per- 
sonal checks  at  the  time  he  bought  the  drafts,  and  his  having 
inserted  in  said  drafts  the  names  of  fictitious  or  nonexisting 
persons  as  payees,  and  his  having  indorsed  these  names,  contrary 
to  the  intent  of  the  drawer,  afford  some  evidence  of  a  general, 
if  not  a  specific,  intent  to  defraud.  Conceding  that  Crozer  had 
in  mind  the  '^Western  Evergreen  Co."  of  San  Francisco,  which 
he  did  not  owe,  still  no  authority  was  given  by  that  firm  to  in- 
dorse, nor  was  he  its  agent  for  any  purpose. 

The  trial  court  was  in  error  in  sustaining  defendant's  mo- 
tion for  a  directed  verdict,  and  in  directing  the  jury  to  return 
a  verdict  for  defendant.  Plaintiff  established  a  prima-facie  case 
when  it  rested.    The  judgment  entered  is — Reversed. 

Evans,  C.  J.,  Weaver  and  Preston,  J  J.,  concur. 


J.  Camaras,  Appellant,  v.  City  of  Sioux  City  et  al..  Appellees. 

CONSTITUTIONAI.  LAW:  Title  of  Act— "Properly  Connected  There- 
with." A  title  which  expresses  a  purpose  to  enact  a  law  **for  the 
licensing"  of  an  occupation  justifies  a  provision  in  the  law  for  the 
** rejection  of  the  appUcation'*  for  the  license. 

Appeal  from  Woodbury  District  Court. — C.  C.  Hamilton, 

Judge. 

October  25,  1921. 

Action  in  equity,  to  enjoin  defendants  from  interfering 
with  his  operation  of  a  so-called  jitney  bus  on  the  streets  of 
Sioux  City,  and  to  enjoin  defendants  from  prosecuting  him  for 
the  violation  of  an  ordinance  passed  pursuant  to  Chapter  115, 
Acts  of  the  Thirty -ninth  General  Assembly.  Appellant's  con- 
tention is  that  Section  4  of  that  act  is  unconstitutional,  for  that 
the  subject  thereof  is  not  expressed  in  the  title  to  the  act,  as 
required  by  Section  29,  Article  3,  of  the  Constitution  of  Iowa. 
Appellant  also  asks  that  the  city  authorities  be  required  to  issue 
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to  him  a  license  to  operate  his  bus.  He  claims  this  right  under 
what  he  alleges  to  be  the  valid  provisions  of  the  act.  The  mat- 
ter was  first  presented  to  the  district  court  for  a  temporary  writ. 
After  a  hearing,  plaintiff  was  denied  the  relief  asked.  There- 
after, defendants  filed  an  answer,  reciting  the  conditions  existing 
in  Sioux  City  in  regard  to  a  controversy  between  the  city  and 
the  public  and  the  street  cars,  and  in  regard  to  congestion  of 
the  streets,  public  safety  and  welfare,  and  so  on,  and  set  up 
their  defenses.  The  plaintiff  has  appealed.  A  stipulation  has 
been  made,  by  which  this  court  is  to  finally  pass  upon  the  ques- 
tion presented,  as  though  the  hearing  had  been  on  the  merits. — 
Affirmed. 

Carlos  W.  Goltz,  for  appellant. 

Fred  H,  Free  and  E.  O,  Smith,  for  appellees. 

Kindig,  McCrill,  Steivart  &  Hatfield,  Amici  Curiae. 

Preston,  J. — Several  questions  were  raised  in  the  district 
court,  and  some  of  them  have  been  argued  in  this  court.  In  a 
general  way,  these  questions,  outside  of  the  question  raised  in 
regard  to  the  title  of  the  act  of  the  legislature,  are  that  Section 
4  of  the  act,  giving  to  the  city  council  power  to  accept  or  reject 
atl  applications,  is  void,  because  contrary  to  public  policy.  Ap- 
pellant questions  the 'motives  of  the  council  in  rejecting  ap- 
pellant's application,  and  argues  that  the  council  cannot  arbi- 
trarily reject.  Appellant  also  contends  that  the  words  ' '  licens- 
ing," "regulating,''  and  "limiting"  the  operation,  as  used  in 
the  act,  do  not  mean  prohibition.  On  the  other  hand,  it  is  con- 
tended by  appellees  that  the  power  to  regulate  is  so  broad  that 
it  includes  the  power  to  prohibit,  under  some  circumstances; 
and  further,  that  a  discretion  is  lodged  in  the  city  council  as  to 
whether  an  application  for  a  license  shall  be  granted  or  re- 
jected; and  that,  therefore,  the  motives  of  the  council  in 
rejecting  may  not  be  questioned.  Appellees  also  contend 
that,  irrespective  of  the  provisions  of  Section  4  of  the  act  in 
question,  the  council  has  authority,  under  the  provisions  of  the 
Code,  and  under  Section  2  of  the  act  in  question,  and  under 
the  police  power,  to  reject  the  application  of  appellant  to  use 
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the  streets  for  commercial  purposes,  as  a  common  carrier  for 
hire.  Appellees  also  contend  that  the  act  of  the  legislature  in 
question  is  valid  as  a  whole,  and  that  under  it  the  council  had 
the  right  to  reject  appellant's  application.  In  a  general  way, 
these  are  the  questions  at  first  argued.  There  may  be  others; 
but  counsel  for  appellant  has  stated  in  oral  argument  that  all 
questions  except  the  one  before  stated,  in  regard  to  the  title  of 
the  act,  are  waived.  That  seems  to  be  the  question  most  relied 
upon  in  the  printed  argument.  It  is  also  strenuously  insisted 
that  the  use  of  the  words**  license,  *'  **  regulate, ' '  etc.,  used  in 
the  legislative  act  in  question,  do  not  mean' prohibition.  In  so 
far  as  the  argument  at  this  point  involves  a  construction  of  the 
act  in  that  respect,  we  need  not,  in  view  of  the  situation  as  it 
now  exists,  discuss  that  question.  The  words  referred  to  may 
properly  be  considered  as  bearing  upon  the  one  question  now 
in  the  case. 

It  appears  that  appellant  duly  filed  in  the  ofiBce  of  the  clerk 
of  the  district  court  a  bond ;  that  he  filed  his  application  for  a 
license  with  the  city  clerk,  stating  the  type  of  motor  car  or  jitney 
bus  to  be  used  by  him,  the  license  number  thereof,  and  the  other 
matters  required;  and  that  such  application  for  a  license  was 
rejected  by  the  city  council.  The  application  also  named  the 
streets  upon  which  he  intended  to  operate,  and  stated  that,  if 
the  routing  proposed  was  not  acceptable  to  the  council,  he  would 
accept  any  other  reasonable  routing  which  the  council  might 
prescribe.  It  is  conceded  by  appellant  that,  for  the  purposes 
of  this  case,  he  has  no  vested  right  in  the  streets  or  in  their  use, 
to  carry  on  the  business  contemplated.  It  seems  to  be  conceded 
by  appellant  that,  if  Section  4  of  Chapter  115  is  valid,  it  gives 
the  city  coimcil  a  discretion  to  grant  or  reject  an  application 
for  license;  and  that  if  such  discretion  has  been  properly  exer- 
cised, mandamus  will  not  lie,  to  control  such  discretion.  The 
council  has  acted,  by  rejecting  appellant's  application.  This 
brings  us  back  to  the  one  question  in  the  case. 

1.  Appellees  call  attention  to  the  Constitution  of  1846, 
Article  3,  Section  26,  which  reads  that  every  law  shall  embrace 
but  one  subject,  which  shall  be  expressed  in  the  title.  This 
was  changed  later,  and  now  reads  : 

**  Every  act  shall  embrace  but  one  subject,  and  matters 
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properly  connected  therewith,  which  subject  shall  be  expressed 
in  the  title.  But  if  any  subject  shall  be  embraced  in  an  act 
which  shall  not  be  expressed  in  the  title,  such  act  shall  be  void 
only  as  to  so  much  thereof  as  shall  not  be  expressed  in  the 
title."    Article  3,  Section  29. 

As  said,  it  is  appellant's  contention  that,  under  this,  Section 
4  of  the  Acts  of  the  Thirty-ninth  General  Assembly,  before 
cited,  is  invalid,  and  that  the  balance  of  the  att  is  valid.  Ap- 
pellees also  point  out  that  the  statutory  provision  in  regard  to 
ordinances.  Code  Section  681  (Section  3575,  Compiled  Code), 
provides  that: 

**No  ordinance  shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title.'' 

It  was  pointed  out  in  Town  of  Cantril  v,  Sainer,  59  Iowa 
26,  a  case  cited  by  appellant,  that  the  law  requiring  the  subject 
of  an  ordinance  to  be  clearly  expressed  in  the  title  is  more  ex- 
plicit than  the' constitutional  requirement  in  regard  to  the  acts 
of  the  legislature.  The  title  to  the  legislative  act  in  question 
reads : 

**An  act  repealing  Section  Seven  hundred  fifty-four-a 
(754-a)  Supplemental  Supplement  to  the  Code,  1915  (C.  C.  Sec. 
•3814),  and  enacting  in  lieu  thereof  provisions  for  the  licensing, 
regulating  and  limiting  the  operation  of  so-called  jitney  busses 
and  all  motor  vehicles  operating  and  engaged  in  carrying  pas- 
sengers for  hire  on  a  plan  similar  to  that  followed  by  street 
railway  companies,  upon  the  streets  and  avenues  of  cities,"  etc. 

Section  1  contains  the  power  granted  to  regulate  and  license. 
Section  2  provides  that  the  city  or  town  council  may  prohibit 
jitney  busses  from  operating  on  streets  upon  which  are  operated 
street-ear  lines,  etc.  Section  3  provides  that  no  such  license 
shall  be  granted  unless  and  until  the  applicant  therefor  shall 
file  a  bond  and  an  application  for  such  license,  stating  certain 
things.    Section  4  reads: 

*  *  That  the  city  or  town  council  may  grant  or  reject  the  said 
application,  and  if  the  said  application  is  rejected,  other  appli- 
cations may  be  made,  and  likewise  the  city  or  town  council  may 
grant  or  reject  the  same." 

Section  5  provides  a  penalty  for  operating  a  bus  upon  the 
streets  vrithout  said  license. 
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To  sustain  the  contention  that  Section  4  of  Chapter  115 
is  unconstitutional,  appellant  cites  Town  of  CantrU  t?.  Sainer, 
supra ;  Rex  Lbr,  Co,  v,  Beed,  107  Iowa  111 ;  Henkle  v.  Town  of 
Keota,  68  Iowa  334.  The  Sainer  case  had  to  do  with  an  ordi- 
nance the  title  of  which  had  reference  to  regulating  the  use  and 
sale  of  intoxicating  liquors,  but  did  not  refer  to  the  entire  pro- 
hibition of  such  use  and  sale;  whereas  the  body  of  the  act  did 
entirely  prohibit.  The  question  of  prohibition  was  not  referred 
to  in  the  title,  and  it  was  held  that  the  ordinance  was  invalid, 
because  the  subject  of  prohibition  was  not  clearly  expressed  in 
the  title,  and  for  the  further  reason  that  the  ordinance  went 
further  than  the  statute  then  authorized.  In  Rex  Lhr.  Co,  v. 
Reed,  the  title  of  the  act  was  to  amend  a  certain  section  of  the 
statute  relating  to  the  lien  of  taxes  between  vendor  and  vendee, 
which  section  made  taxes  on  real  estate  a  lien  on  .the  real  estate; 
and  it  was  held  not  suflScient  to  support  a  provision  to  aid  in 
collection  of  taxes  where  a  stock  of  goods  was  sold,  authorizing 
the  auditor  on  notice  to  change  the  name  as  to  the  owner,  because 
the  title  did  not  indicate  that  additional  means  of  collection 
are  given  to  public  officers,  though  the  statute,  in  fact,  did  that. 
In  other  words,  there  was  an  attempt  to  amend  a  specific  section 
of  the  statute.  To  comply  with  the  statute,  the  amendment 
would  necessarily  be  confined  to  the  scope  of  the  section  which 
it  purported  to  amend ;  otherwise,  the  amendment  would  embrace 
matters  not  germane  to  the  matters  covered  by  the  original  sec- 
tion. A  somewhat  similar  situation  arose  in  the  Henkle  case, 
and  in  Des  Moines  Nat.  Bank  v.  Fairweather,  191  Iowa  1240. 

Concededly,  the  purpose  of  the  constitutional  provision  is 
to  prevent  surprise  in  legislation. 

The  argument  of  appellant  for  claiming  that  Section  4  is 
invalid  is  substantially  this:  The  only  purpose  of  the  act,  as 
expressed  in  its  title,  is  to  license,  regulate,  and  limit  the  opera- 
tion of  busses,  and  not  to  exterminate  or  prohibit  them. 

It  may  be  more  a  question  of  granting  or  rejecting  a  license, 
or  an  application  for  a  license,  than  of  prohibiting  the  operation 
of  busses.  If  the  application  is  rejected,  that  would,  in  a  sense, 
prohibit.  But  that  has  to  do  with  the  question  of  the  construc- 
tion of  Section  4.  The  question  is:  Is  the  subject  of  the  act 
expressed   in   the   title,   or   ** properly    connected   therewith?" 
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Clearly,  the  qiiestion  of  licensing  busses  is  expressed  in  the  title, 
and  Section  4  relates  to  an  application  for  a  license,  referred  to 
in  Section  3  of  the  act.  It  is  true,  as  contended  by  appellant, 
that  Section  4  does  not  use  the  word  ''prohibit."  Whether 
that  is  the  meaning  of  Section  4  will  be  determined  when  the 
time  comes  to  pass  upon  that  question.  When  that  time  comes, 
we  may  hold  that  Section  4  gives  the  council  a  discretionary 
power  to  grant  or  reject  an  application  for  a  license. 

The  title  refers  to  the  subject  of  licensing  busses;  Section 
4  refers  to  the  same  thing.    Clearly,  there  was  no  concealment 
or  ambush  in  regard  to  the  matter  referred  to  in  Section  4.    No 
member  of  the  legislature  or  anyone  else  could,  by  reading  the 
title  to  Chapter  115,  be  misled  into  thinking  that  Section  4 
referred  to  something  else,  not  connected  with  or  germane  to  the 
question  of  licensing  so-called  jitney  busses.     The  courts  are 
slow  to  exercise  the  power  of  declaring  an  act  of  the  legislature 
unconstitutional  and  void,  and  the  power  will  not  be  used  except 
in  a  clear  case.     It  is  the  duty  of  the  court  to  give  such  con- 
struction to  an  act,  if  possible,  as  will  avoid  this  necessity  and 
uphold  the  law.    State  v.  County  Jud{je,  2  Iowa  280;  Wise  v. 
Palmer,  165  Iowa  731,  743;  State  v.  Hutchinson  Ice  Cream  Co., 
168  Iowa  1.    It  is  not  practicable,  and  is  wholly  unnecessary,  to 
again  review  the  numerous  cases  on  this  subject.    As  sustaining 
our  conclusion  on  the  main  point,  we  cite  a  few  of  the  many 
eases.    State  v.  Forkner,  94  Iowa  1,  8 ;  Cook  v.  Marshall  County, 
119  Iowa  384,  396;  City  of  Newton  v.  Board  of  Supervisors, 
135   Iowa  27,  30;  Schultz  v.  Parker,  158  Iowa  42;   State  v. 
Hutchinson  Ice  Cream  Co.,  supra ;  Huston  v.  City  of  Des  Moines, 
176  Iowa  455,  467 ;  State  v.  HM,  177  Iowa  270,  273 ;  Stajcar  v. 
Dickinson,  185  Iowa  49,  53 ;  Johnson  v.  Harbison,  47  Minn.  575 ; 
State  V.  Town  of  Union,  33  N.  J.  L.  351 ;  Montclair  v.  Ramsdell, 
107  U.  S.  147;  Cohn  v.  People,  149  111.  486  (23  L.  R.  A.  821, 
823) ;  25  Ruling  Case  Law  843  to  849. 

The  judgment  of  the  district  court  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 
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H.  0.  Hess,  Appellant,  v.  F.  R.  Dicks  et  al.,  Appellees. 

LANDLORD   AND   TENANT:     Bent — Payment — Evidence.     Evidence 

1  held  to  present  a  jury  question  on  the  issue  whether  a  tenant  and 
landlord  had  contracted  for  the  sale  and  delivery  of  personal  prop- 
erty in  payment  of  the  rent. 

WITNESSES:     Impeachment — Former  Testimony  on  Retrial.    Principle 

2  reaffirmed  that,  upon  the  retrial  of  an  action,  the  testimony  given 
upon  the  retrial  is  the  testimony  upon  which  the  cause  must  be  de- 
termined, and  that  the  testimony  given  upon  the  first  trial  can  be 
considered  only  as  impeaching  testimony. 

Appeal  from  Woodbury  District  Court. — ^W.  G.  Sears,  Judge. 

October  25,  1921. 

Action  at  law,  to  recover  $840  rent  for  plaintiff's  farm. 
The  defense  was  a  plea  of  settlement  by  sale  of  personal  prop- 
erty by  defendants  to  the  landlord  for  the  full  amount  of  the 
rent,  and  that  the  property  so  conveyed  was  more  than  plaintiff's 
claim.  Defendants  asked  to  recover  on  their  counterclaim  for 
the  difference.  Trial  to  a  jury.  Verdict  and  judgment  for 
defendants  for  $23.10  on  their  counterclaim.  The  plaintiff 
appeals. — Affirmed, 

Hess  &  Hess,  J.  A.  Prichard,  and  MUchrist,  Scott  &  Pitkin, 
for  appellant. 

n.  ii.  Walling  and  Griffin,  Griffin  &  Griffin,  for  appellees. 

Preston,  J. — The  case  has  been  here  before.    Hess  v.  Dicks, 

181  Iowa  342.    The  general  facts  are  there  stated,  and  will  not 

be  now  repeated.     The  case  was  tried  on  a  somewhat  different 

1   Landlord  and     theory  at  the  last  trial.     Defendants  amended 

tenant:  rent:      their  answcr,  after  the  reversal,  and  alleged,  and 

payment:    evi-  '  j  c»       » 

<*«°<^®-  now  claim,  tliat  there  were  not  two  contracts 

between  the  parties,  but  that  it  was  one  entire  transaction,  in- 
cluding the  team  of  horses.  The  instructions  given  by  the  trial 
court  are  not  before  us  on  this  appeal.     We  assume  that  they 
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were  appropriate  and  applicable  to  the  issues  and  the  theories 
of  the  parties.  It  appears  that  a  part  of  the  property  which 
defendants  say  they  sold  to  plaintiff  in  settlement  of  the  rent 
account — ^the  team  of  horses — was  mortgaged.  Appellant  con- 
tends that  defendants  had  no  authority  to  sell  the  team.  On  the 
other  hand,  appellees  contend  that  they  had  the  consent  of  the 
mortgagee  to  sell  the  team  and  turn  it  over  to  plaintiff ;  and  that 
the  mortgage  was  to  be  released ;  and  that  plaintiff  knew  of  the 
mortgage,  and  was  to  get  the  team  of  horses  later.  The  errors 
assigned  are  that  the  court  erred  in  overruling  plaintiff's  mo- 
tion for  a  directed  verdict  in  his  favor,  and  in  overruling  his 
motion  for  new  trial.  The  propositions  in  the  brief  points  are 
that,  where  two  or  more  parties  negotiate  for  the  purchase  of 
several  items  of  personal  property  as  an  entirety,  and  it  turns 
out  that  a  portion  of  the  property  is  incumbered  by  a  mortgage, 
so  that  the  seller  cannot  deliver,  the  proposed  purchaser  is  at 
liberty  to  withdraw  his  proposition ;  that  a  sale  is  not  complete 
if  anything  is  yet  to  be  done  by  either  party  before  delivery; 
that  the  statute  prohibits  the  sale  of  mortgaged  property.  It 
is  said  by  appellant  in  argument  that  the  errors  resolve  them- 
selves into  a  single  question,  which  is,  in  substance:  Conceding 
the  defendants'  contention,  that  they  and  plaintiff  orally  agreed 
upon  a  settlement  of  the  rent  by  plaintiff 's  purchasing  the  several 
items  of  personal  property  mentioned,  was  plaintiff  bound  to 
the  agreement  so  that  he  could  not  withdraw,  when  it  transpired 
that  a  material  portion  of  the  property  was  mortgaged?  They 
contend  that  it  was  an  unaccepted  proposition ;  that  Dicks  could 
not  sell  the  team  lawfully  at  the  time,  etc.  Appellant  discusses 
the  evidence  at  some  length,  and  the  conflict  or  variance  between 
the  evidence  of  Dicks  given  on  the  trial  of  this  case,  and  his 
evidence  on  a  former  trial. 

It  seems  to  us  that  counsel  treat  it  more  as  a  question  of 
fact.  There  is  a  conflict  in  the  evidence  as  to  the  terms  of  the 
alleged  contract  of  settlement,  and  other  matters.  The  several 
items  other  than  the  team,  which  defendants  claim  they  sold  to 
plaintiff,  to  apply  on  the  rent,  were  baled  hay,  oats,  com  in  the 
field,  loose  hay,  etc.,  in  the  total  amoimt  of  $663.10,  as  claimed 
by  defendants.  As  we  understand  the  record,  there  was  a  de- 
livery  of  these  items  to  the  plaintiff,  and  an  acceptance  by 
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he  would  release,  but  it  had  not  been  released  at  that  time.  The 
president  of  the  bank  told  me  he  would  release  it.  I  had  not 
secured  any  signature  in  writing ;  I  just  had  the  consent  of  the 
banker,  or  his  word,  that  he  would  release  if  I  did  sell  it.  I 
had  a  conversation  with  the  banker  before  my  conversation  with 
Mr.  Hess,  about  releasing  that  team. ' ' 

Then  follow  questions  on  cross-examination  as  to  testimony 
given  by  Dicks  at  the  former  trial,  which  we  understand  appel- 
lant to  claim  was  somewhat  at  variance,  at  some  points,  with 
2  Witnesses:  ^^^  testimony  on  the  last  trial.  But  we  have 
lorraSr**tesSmony  ^^^^  **^**  *^®  tcstimouy  ou  the  last  trial  was  the 
on  retrial.  testimony,   and  the  other  simply   impeaching. 

The  weight  of  his  testimony,  notwithstanding  the  alleged  im- 
peachment, was  for  the  jury.  State  v.  Carpenter,  124  Iowa  5, 11. 
Dicks  further  testifies,,  on  recall : 

*' Creek  came  down  about  9  o'clock  in  the  morning.  After 
I  talked  with  Creek,  I  saw  the  president  of  the  bank,  Mr.  Heidel- 
berg, .regarding  the  release  of  the  mortgage.  Then  Mr.  Hess 
came  out  to  close  the  deal.  I  went  to  Heidelberg's  bank,  and 
told  him  I  thought  I  had  a  chance  to  settle  with  Hess  by  selling 
him  the  crop  and  team.  Mr.  Heidelberg  or  his  bank  had  a  mort- 
gage on  the  team,  and  I  asked,  in  case  I  did  sell,  if  he  would  re- 
lease, and  he  said  he  would." 

Creek  testifies : 

* '  I  am  acquainted  with  Hess ;  had  a  talk  with  him  in  regard 
to  renting  his  farm  where  Ralph  Dicks  lived;  talked  to  him  in 
regard  to  this  deal  with  Dicks,  regarding  the  purchase  of  his 
corn,  hay,  and  horses.  We  were  going  halvers  on  the  stuff,  and 
buying  it  from  Dicks.  I  went  do^n  to  Dicks'  to  look  at  the 
team ;  found  he  wanted  $200.  Went  back  and  told  Hess,  and  he 
agreed  with  me.  Said  we  better  go  down  and  cinch  this  team. 
We  went  down  and  looked  at  the  team." 

He  then  testified  in  regard  to  different  halters,  and  that 
Dicks  said  he  would  have  to  make  an  adjustment.  Dicks  said 
there  was  a  little  against  them,  and  he  would  have  to  release  them, 
and  that : 

**When  the  hay  and  com  was  measured  up,  we  could  take 
the  stuff  altogether.  I  did  not  afterwards  carry  out  the  deal 
of  renting  the  farm." 
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Heidelberg  testifies : 

**  About  the  middle  of  January,  1916,  Mr.  Dicks  came  to 
me,  and  asked  if  I  would  release  a  couple  of  horses  we  had  a  mort- 
gage on.  He  thought  he  wanted  to  dispose  of  them  to  Mr.  Hess.  I 
told  him  I  would.  I  think  I  did,  after  that,  but  I  did  not  at  that 
time;  but  I  gave  him  permission  to  dispose  of  the  horses." 

We  have  not  attempted  to  give  the  details  of  all  the  evi- 
dence. Other  witnesses  give  testimony  having  a  bearing,  but 
perhaps  not  so  directly.  No  witnesses  testified  on  behalf  of  plain- 
tiff, except  the  plaintiff  himself,  who  testified  in  chief.  His 
testimony  is  very  brief.  He  testifies  only  to  the  making  of  the 
lease,  and  that  he  was  paid  only  $9.00  on  the  rent,  by  two  loads 
of  straw  received  from  defendant ;  that  he  had  not  received  any 
other  payment  except  the  straw ;  and  that  the  remainder  was  un- 
paid. He  does  not  deny  the  evidence  given  by  Dicks  and  the 
other  witnesses  as  to  the  conversations. 

It  is  conceded  by  appellees  that  the  contract  of  settlement 
was  evidently  the  result  of  several  conversations,  but  they  insist 
that  it  was  all  one  transaction,  containing  one  subject-matter: 
that  is,  the  sale  by  F.  E.  Dicks  of  the  personal  propertyto  plain- 
tiff, to  apply  the  same  on  the  rent ;  the  overplus  to  be  returned 
to  Dicks.  Under  the  pleadings  and  evidence  as  now  presented, 
we  think  the  jury  could  properly  have  so  found.  Appellees  cite 
the  opinion  on  the  former  appeal,  to  the  proposition  that  actual, 
physical  possession  of  property  is  not  always  necessary  to  con- 
stitute full  delivery,  and  Kletzing  v.  Armstrong,  119  Iowa  505, 
to  the  proposition  that,  under  the  statute,  written  consent  of  the 
mortgagee  to  sell  mortgaged  property  is  not  always  necessary, 
even  in  criminal  cases.  They  also  cite  Thompson  v,  Frakes,  112 
low'a  585,  to  the  point  that  the  question  of  intent  is  important  in 
determining  whether  an  agreement  was,  in  fact,  entered  into  be- 
tween the  parties.  Other  cases  are  cited,  as  holding  that  the 
existence  and  terms  of  an  oral  contract  are  questions  of  fact  for 
the  jury,  where  the  evidence  is  conflicting. 

It  is  further  contended  by  defendants  that  a  purchaser  of 
chattels  cannot  escape  the  terms  of  his  contract,  on  the  ground 
that  the  chattels  were  mortgaged,  when  it  appears  that  the  mort- 
gagee consented  to  a  sale  of  the  mortgaged  property  by  the  mort- 
gagor, and  gave  him  permission  to  sell  the  same;  and  that  in 
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such  case  the  mortgagee  is  held  to  waive  his  lien,  and  the  pur- 
chaser takes  title,  free  from  the  mortgage.  They  cite  on  this 
point  Hoyi  v.  Clemans,  167  Iowa  330;  Bank  of  Hinton  v.  Swan, 
156  Iowa  715 ;  Farmer  v.  Bank,  130  Iowa  469.  Also,  Livingston 
V,  Heck,  122  Iowa  74,  and  Livingston  v.  Stevens,  122  Iowa  62, 
to  the  point  that  the  waiver  of  the  lien  by  the  mortgagee  is  in 
the  nature  of  an  estoppel,  in  favor  of  the  purchaser. 

As  before  stated,  the  bank  made  no  further  claim  to  the 
team  under  its  mortgage,  after  they  gave  Dicks  permission  to  sell 
it  to  plaintiff  and  consented  to  such  sale.  We  have  no  means  of 
knowing  what  the  trial  court  instructed  the  jury  in  regard  to  the 
question  of  the  mortgagee's  consent  and  the  effect  of  it,  and  as  to 
the  question  of  delivery  and  the  other  matters  discussed ;  but  we 
think,  under  the  evidence,  that  these  matters,  in  so  far  as  the 
facts  are  concerned,  were  for  the  determination  of  the  jury. 

The  judgment  is — Affirmed, 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


In  re  Estate  of  McClell^vn. 
Maud  E.  Hart,  Appellant,  v.  Sarah  A.  McClellan,  Appellee. 

EXECUTORS    AND    ADMINISTBATOBS:      Beport-^Depreciation    in 

1  Value  of  Property.  An  administratrix  who  uses  property  of  her  de- 
ceased husband  after  it  has  been  set  aside  to  her  as  exempt  property 
will  not,  on  reversal  of  the  order,  be  charged  with  the  depreciation 
in  value  of  the  property  caused  by  her  use,  but  will  be  charged 
with  the  appraised  value  thereof.  Neither  will  she  be  allowed  items 
of  expense  attending  the  use  of  the  property  for  her  own  benefit. 

EXECUTORS  AND  ADMINISTBATOBS:    Attorney  Fee&— Statute  Con- 

2  trolling.  An  order  for  attorney  fees  in  probate  may  be  based  on  the 
statute  existing  when  the  order  is  entered,  irrespective  of  the 
statute  existing  when  the  services  were  rendered. 

EXECUTORS    AND    ADIiUNISTBATOBS:      Attorney    Fees— Personal 

3  Services  for  Administratrix.  Attorney  fees  for  services  in  defend- 
ing, on  appeal  and  on  behalf  of  the  administratrix,  a  probate  order 
for  her  yearns  support  as  wudow  and  setting  aside  to  her  certain 
property  as  exempt,  may  not  be  allowed  against  the  estate. 
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COSTS:     Apportionment — ^Taxing   Costs  to  Ests^te.     The  taxation,  on 

4  appeal  in  probate,  of  the  entire  costs  to  the  estate  is  not  necessarily 
a  holding  that  the  controversy  on  appeal  was  for  the  benefit  of  the 
estate.  Such  taxation  may  be  simply  a  laethod  of  arriving  at  an 
equitable  apportionment  of  the  costs  between  two  sole  beneficiaries 
of  the  estate. 

EXECUTOBS  AND  ADMIKISTBATOBS:     Attorney  Fees— Extraordi- 

5  nary  Services.  Attorney  fees  for  services  in  litigating  matters  for 
an  estate  are  not  per  se' *' extraordinary  services."  They  may  be  such, 
but  the  administrator  must  assume  the  burden  to  so  show. 

EXECUTOBS  AND  ADMINI8TRAT0BS:    Settlement — ^Items  for  Insur- 

6  ance.  An  administrator  should  be  credited  with  the  cost  of  insur- 
ance on  property  while  such  property  is  held  as  part  of  the  estate. 

EXECUTOBS       AND       ADMINISTBATOBS:        Settlement  —  Storage 

7  Charges.  An  administratrix  who,  in  the  final  litigation  over  per- 
sonal property,  is  charged  ivith  the  appraised  value  thereof y  and  is 
thereby  left  to  do  with  the  property  as  she  pleases,  may  not  charge 
the  estate  with  storage  charges  accruing  after  the  final  order  charg- 
ing her  with  the  appraised  value. 

Appeal  from  Polk  District  Court. — Lester  L.  Thompson,  Judge. 

November  26,  1920. 

Opinion  on  Rehearing,  June  25, 1921. 

Supplemental  Opinion,  October  25,  1921. 

Tins  is  an  appeal  from  a  probate  order,  entered  in  the  es- 
tate of  F.  R.  McClellan.  Objections  were  filed  by  Maud  E.  Hart, 
sole  heir  of  the  decedent,  to  the  certain  report  of  the  widow,  as 
administratrix.  Her  objections  were  all  overruled,  and  the  re- 
port approved,  and  the  allowances  prayed  for  therein  were  all 
granted. — Reversed  and  remanded. 

C.  J.  Lynch,  for  appellant. 

Miller,  Kelley,  Shuttleworth  cfe  Seeburger,  for  appellee. 

Evans,  J. — I.  The  administratrix  presented  a  report,  with 
a  view  to  distribution  of  the  body  of  the  estate.     Written  ob- 
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jections  were  filed  to  the  report,  specifying  the  items  thereof 
to  which  objection  was  directed. 

The  administratrix  in  her  report  charged  herself  with  $400, 
as  being  the  amount  received  by  her  in  the  sale  of  an  automobile. 
The  objection  to  this  item  was  that  the  automobile  was  of  the 
1.  ExiouTORs  AND    valuc  of  uot  Icss  than  $800,  and  that  such  amount 
TOBsf 'report:       should  bc   charged   against  the  administratrix 
vXro/'prop°     therefor.    The  facts  pertaining  thereto  are  that 
®***y-  originally  the  probate  court  set  aside  the  auto- 

mobile to  the  widow,  as  a  part  of  the  exempt  property.  This 
order  was  made  in  February,  1917.  On  appeal  by  the  heir  to 
this  court,  we  reversed  the  order,  and  held  that  the  automobile 
was  not  exempt -to  the  decedent.  Hari  v,  McClellan^  187  Iowa 
866.  Our  opinion  was  handed  down  in  November,  1919.  In  the 
meantime,  pursuant  to  the  order  of  the  probate  court,  the  widow 
had  used  the  automobile  for  her  own  use,  and  had  taken  the  same 
to  California,  for  use  there.  Upon  the  reversal  here,  she  sold  the 
automobile,  under  the  advice  of  her  counsel,  for  the  best  price 
obtainable  in  California,  which  was  $400,  and  charged  herself 
therewith.  The  contention  for  the  appellant  is  that  there  was  a 
conversion  of  the  automobile  by  the  widow  from  the  beginning, 
and  that  she  was,  therefore,  chargeable  with  its  original  value, 
as  it  was  when  it  came  into  her  hands. 

The  theory  of  conversion  cannot  be  sustained.  The  auto- 
mobile first  came  legitimately  into  the  possession  of  the  widow 
as  administratrix.  There  was  no  conversion  then.  True,  such 
possession  did  not  entitle  her  to  the  use  of  it  for  her  own  benefit, 
but  there  is  no  showing  that  she  did  thus  use  it,  prior  to  the 
order  of  the  probate  court  setting  it  aside  to  her.  When  the 
lower  court  adjudged  it  to  be  exempt,  and  set  it  aside  to  the 
widow  as  such,  it  was  an  adjudication  binding  upon  all  parties 
in  interest,  until  set  aside.  The  pendency  of  the  appeal  did  not 
destroy  its  effect  as  such.  The  immediate  effect  of  the  order 
could  have  been  suspended  by  a  supersedeas,  but  *none  was  filed. 
It  was  not,  therefore,  a  conversion  on  the  part  of  the  widow  to  use 
for  her  own  benefit  the  automobile  which  had  been  thus  set  apart 
to  her  by  the  court.  There  is  no  showing  or  claim  that  she  used 
the  automobile  for  her  own  benefit  after  the  order  was  reversed. 
There  was,  therefore,  no  conversion  shown. 
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Neyertheless,  the  heir  was  entitled  to  the  fruit  of  her  suc- 
cessful appeal,  even  though  th,e  widow  was  guilty  of  no  wrong. 
We  see  no  reason  why  the  depreciation  which  necessarily  re- 
sulted from  the  use  of  the  automobile  for  nearly  two  years  should, 
in  effect,  be  charged  against  the  heir,  rather  than  against  the 
widow,  who  received  the  benefit.  When  the  probate  order  was 
reversed,  it  was  then  impossible  to  restore  to  the  automobile  the 
value  which  it  had  at  the  time  such  order  was  made.  Manifest 
justice  requires  that,  under  such  circumstances,  the  widow  ought 
to  be  charged  with  not  less  than  the  appraised  value,  which  was 
$600.  In  fixing  this  allowance  at  the  appraised  value,  we  do 
not  overlook  the  testimony  of  one  witness  in  appellant's  behalf 
to  the  effect  that  the  automobile  wad  worth  from  $900  to  $1,000. 
The  witness  was  the  attorney  in  fact  of  the  heir,  and  was  in 
charge  of  her  business  in  the  settlement  of  the  estate.  He  based 
his  judgment  wholly  upon  a  view  of  the  automobile  at  a  garage, 
without  even  seeing  it  in  operation.  The  same  witness  testified 
that,  at  the  time  of  the  original  controversy  over  it,  the  heir 
offered  $800  for  it.  The  very  existence  of  the  controversy  gave 
the  offer  a  quality  of  offered  compromise.  Such  evidence  of 
value  is  not  of  that  clear  and  conclusive  kind  which  would  justify 
us  in  ignoring  the  judgment  of  the  appraisers,  or  in  reversing 
the  trial  court  as  to  the  value,  upon  a  conflict  of  evidence.  We 
hold,  therefore,  as  a  matter  of  law  that,  in  view  of  the  necessary 
and  conceded  depreciation  of  the  automobile  by  the  use  thereof 
to  the  benefit  of  the  widow,  the  appraisal  value  should  be  the 
measure  of  her  accounting.  In  the  report-  of  the  administratrix, 
she  took  credit  for  $29.02  for  insurance  upon  the  automobile, 
and  for  $46  for  storage  paid  thereon.  The  same  reason  which  re- 
quires that  the  widow  be  charged  with  the  appraised  price  of  the 
automobile  requires,  also,  that  the  items  of  insurance  and  storage 
should  be  denied  to  her.  They  were  expense  items  that  were  in- 
cidental to  the  possession  and  use  of  the  automobile  for  her 
benefit. 

II.     The  appellant  objected  also  to  the  attorney  fees  al- 
lowed to  the  administratrix.     These  were  fixed 
'  ADMIN18TBA-         by  thc  court  at  $800  for  the  ordinary  services 
fees :' statute        attendant   upon   the  settlement   of  the  estate, 
contromn*.  ^^^   ^^  ^q   additional   for   '^extraordinary'' 
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services  on  appeal  from  said  orders  of  the  district  court  to  the 
Supreme  Court.  Such  allowance  is  challenged  as  unwarranted, 
on  two  principal  grounds:  (1)  That  the  court  had  no  right  to 
base  an  allowance  of  attorneys'  fees  upon  the  present  statute, 
Chapter  391,  Acts  of  the  Thirty-eighth  General  Assembly;  (2) 
that  the  court  had  no  right  to  allow  attorney  fees  for  services 
rendered  by  the  attorney  on  behalf  of  the  widow  for  her  own 
personal  benefit. 

1.  As  to  the  first  ground  of  objection,  it  is  made  to  appear 
that,  at  the  time  of  the  rendering  of  the  ** extraordinary"  serv- 
ices and  the  greater  part,  perhaps,  of  the  ordinary  services,  the 
statute  here  referred  to  was  not  in  vogue,  but  was  in  force  and 
operation  at  the  time  the  orders  were  made  by  the  trial  court. 
The  contention  is  broadly  that  the  court  could  not  apply  the  rule 
of  compensation  under  the  new  statute  to  past  services  already 
rendered.  Though  the  services  had,  in  fact,  been  rendered  in 
the  pdst,  the  court  was  under  a  present  duty  to  fix  the  compensa- 
tion thereof.  The  measure  of  such  compensation  must  be  such 
an  amount  as  would  be  just  and  reasonable.  In  arriving  at  such 
amount,  could  the  court  adopt  the  rule  and  rate  of  the  then 
existing' statute  on  that  subject?  It  must  be  said,  we  think,  that 
the  weight  of  authority  gives  an  affirmative  answer  to  this  ques- 
tion. Dakin  v.  Demming,  6  Paige  (N.  Y.)  94;  In  re  Dewar^s 
Estate,  10  Mont.  426  (25  Pac.  1026) ;  Gaines  v.  Beutch,  64  Md. 
517  (2  Atl.  913).  We  hold,  therefore,  that  it  was  proper  for 
the  court  below  to  treat  the  existing  statute  as  operative  and 
applicable  to  pending  estates.  It  follows  that  the  allowance  of 
$800  as  attorney  fees  was  a  proper  computation,  under  the 
statute. 

2.  Was  the  court  justified,  under  the  statute,  in  making  an 
additional  allowance  of  $400  as  for  alleged  ** extraordinary" 
service?  The  statute  (Chapter  391,  Acts  of  the  Thirty-eighth 
3.  Executors  and    General  Assembly)  provides  as  follows: 

TORsrattoniey  **Executors  and  administrators  shall  be  al- 

s^'icM^for'^ad-    ^^wcd  the  foUowiug  commissions  upon  the  per- 

ministratrix.         sonal  cstatc  sold  or  distributed  by  them  and  for 

the  proceeds  of  real  estate  sold  for  the  payment  of  debts  by  them 

which  shall  be  received  as  full  compensation  for  all  ordinary 

services : 
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"For  the  first  one  thousand  dollars,  six  per  cent. 
**For  the  over  plus  between  one  and  five  thousand  dollars, 
four  per  cent. 

*  *  For  all  sums  over  five  thousand  dollars,  two  per  cent. 

*  *  There  shall  also  be  allowed  and  taxed  as  part  of  the  costs 
of  administration  of  estates  an  attorneys'  fee  for  the  adminis- 
trator or  executor's  attorney  equal  to  the  administrator's  or 
executor's  fee  as  provided  herein.  Such  further  allowances  as 
are  just  and  reasonable  may  be  made  by  the  court  to  administra- 
tors, executors,  and  their  attorneys  for  actual  necessary  and 
extraordinary  expenses  or  services." 

The  administratrix  made  application  for  this  additional 
allowance  on  the  ground  that  ''extraordinary"  services  had  been 
rendered  by  her  attorneys,  in  that  an  appeal  had  been  taken  by 
the  sole  heir  from  said  orders  of  the  trial  court  to  the  Supreme 
Court,  and  that  her  attorneys  had,  therefore,  been  required  to 
defend  such  orders  of  the  trial  court  on  such  appeal. 

(1)  Should  such  service  be  deemed  to  be  in  the  interest  of 
the  estate  as  such,  or  should  it  be  deemed,  in  whole  or  in  part, 
to  be  in  the  interest  of  the  widow  personally  ? 

(2)  Should  such  service  be  deemed  ''extraordinary," 
%vithin  the  meaning  of  the  statute  ? 

The  appeal  in  which  the  service  was  rendered  involved  two 
orders  of  the  trial  court.  The  first  was  an  order  setting  aside 
to  the  widow  an  automobile,  on  the  ground  that  it  was  a  part  of 
the  exempt  property.  The  second  was  an  order  allowing  the 
widow  $200  per  month  as  a  year's  allowance.  The  heir  contested 
both  orders  on  appeal  to  this  court,  contending  that  the  auto- 
mobile was  not  exempt,  and  therefore  constituted  a  part  of  the 
assets  of  the  general  estate,  and  that  the  allowance  of  $200  a 
month  for  a  year's  support  was  excessive.  The  second  order  was 
affirmed  and  the  first  was  reversed.  See  187  Iowa  866.  Was  the 
defense  of  such  orders  in  the  personal  interest  of  the  widow 
alone  ?  It  was  to  the  interest  of  the  estate  and  of  the  adminis- 
tratrix, as  such,  to  claim  and  to  hold  the  automobile  as  a  part 
of  its  assets.  If  the  estate  were  represented  by  some  disinterested 
third  party,'  this  proposition  would  be  manifest.  It  is  not  con- 
ceivable that  such  disinterested  third  party,  as  administrator, 
would  enter  a  contest  against  the  financial  interest  of  the  estate. 
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It  was  to  the  interest  of  the  widow  to  claim  such  automobile  as 
her  own.  Her  interest  in  that  respect  was  necessarily  adverse 
to  the  interest  of  the  estate.  She  was  in  court  personally,  as 
well  as  in  her  representative  capacity.  The  sole  heir  came  into 
court  voluntarily,  to  defend  the  interests  of  the  estate  as  she 
claimed  them.  She  was  justified  in  doing  this  because  of  her  in- 
terest in  such  estate.  The  widow  and  such  heir  comprised  the 
only  beneficiaries  of  the  estate.  As  to  the  matters  in  litigation, 
their  interests  were  adverse.  It  is  the  general  rule  that,  where 
the  beneficiaries  of  an  estate  become  involved  in  controversy,  as 
betw^een  themselves,  over  the  distribution  of  the  estate  and  are 
represented  in  court  by  their  own  respective  counsel,  such  con- 
troversy will  be  deemed  personal,  as  between  them,  and  each  will 
be  responsible  to  his  own  attorney,  and  neither  will  be  chargeable 
for  the  expenses  of  the  attorney  of  the  other.  This  rule  is  often 
applied  in  partition  cases,  and  forbids  the  charging  of  plaintiff's 
attorneys'  fees  against  the  common  estate,  where  the  defendants 
are  defending  against  the  allegations  of  plaintiff's  petition,  and 
are  represented  by  their  own  chosen  counsel.  In  such  a  case, 
an  administrator,  executor,  or  trustee  is  in  a  position  somewhat 
analogous  to  that  of  him  who  interpleads  the  contending  bene- 
ficiaries of  a  fund  in  his  hands  and  permits  them  to  prosecute 
the  contest  to  an  adjudication  binding  upon  all.  He  is  not  re- 
quired, as  a  matter  of  duty,  to  join  himself  to  the  contention  of 
one  party  or  the  other.  The  nature  of  the  issue,  as  between  the 
widow  and  sole  heir,  on  the  appeal  referred  to,  was  such  that  the 
administratrix,  as  such,  had  no  further  duty  than  to  let  the  bene- 
ficiaries contend  at  their  own  expense,  and  to  abide  by  the  re- 
sult of  their  litigation.  The  widow  must  be  deemed  to  have  been 
contending  in  her  own  sole  interest,  and  to  be  responsible  to 
her  attorney  for  his  fees.  In  re  Estate  of  Berry ^  154  Iowa  301 ; 
Allen  V.  Seaward,  86  Iowa  718 ;  In  re  Estate  of  Smith,  165  Iowa 
614 ;  Kirsher  v.  Kirsker,  120  Iowa  337 ;  St.  James  Orphan  Asylwm 
V.  McDonald,  76  Neb.  625  (107  N.  W.  979,  110  N.  W.  626). 

It  IS  pointed  out  by  appellee  that,  in  the  appeal  referred  to, 

we  charged  the  costs  of  the  appeal  to  the  estate.    It  is  contended 

4  Costs-  appor-      ^^^^  ^^^^^  order  is  decisive  of  the  question  under 

tionment:  tax-      consideration.    We  think  not.    On  that  appeal, 

mg   costs   to  es-  ^^        » 

***«•  the  order  below  was  reversed  in  part  and  af- 
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firmed  in  part.  It  was  a  proper  ease,  therefore,  for  apportionment 
of  costs.  The  proportion  to  be  adopted  was  largely  a  matter  of 
approximation  and  discretion  with  us.  The  taxation  of  the  costs 
to  the  estate,  of  which  the  litigants  were  the  only  beneficiaries, 
worked  an  apportionment  of  the  costs  which  we  deemed  ap- 
proximately equitable.  As  an  adjudication,  such  order  had  no 
other  effect  than  to  apportion  costs. 

The  conclusion  reached  at  this  point  renders  unnecessary 
the  consideration  of  the  question  whether  the  services  rendered 
on  appeal  to  this  court  should  be  deemed  '* extraordinary,'' 

within  the  meaning  of  the  statute.    We  may  add 

5.    EXSGITTOBS    AND      ,.^,  ,. 

ADMiKiflTBA-         briefly  that  such  services  should  not  have  been 
fees:*  extraor-      dccmcd  ''extraordinary,"  as  a  matter  of  law, 

although  they  might,  in  a  proper  case,  be  deemed 
such,  as  a  matter  of  fact.  The  statute  impresses  us  as  exceed- 
ingly liberal,  if  not  excessive  in  its  allowance,  and  we  should  be 
slow  to  enlarge  it  by  judicial  construction.  Manifestly,  the 
statutory  rate  provided  for  is  suflBciently  large  to  warrant  the 
inclusion  of  laborious  professional  services,  as  distinguished  from 
merely  formal  and  clerical  ones.  It  should  be  deemed  to  include 
services  rendered  in  litigation,  to  some  degree,  and  that  a  con- 
siderable one.  So  far  as  the  formalities  of  keeping*  and  stating, 
accounts  and  formulating  and  presenting  reports  are  concerned, 
the  rate  allowed  to  the  administrator  is  suflBciently  large  to 
charge  him  with  the  burden  of  such  service.  Unless  the  attorney 
employed  is  to  stand  ready  both  to  protect  the  estate  against  liti- 
gation and  to  engage  in  litigation,  if  unavoidable,  then  the  statu- 
tory rate  allowed  for  attorney  fees  becomes  an  approximate 
gratuity  and  an  arbitrary  charge  upon  the  estate.  This,  is  not 
saying  that  the  litigation  of  an  estate  might  not  become  so  bur- 
densome that  the  statutory  rate  would  not  afford  a  just  and  rea- 
sonable compensation.  In  such  event,  and  in  such  only,  the  court 
has  power  to  award  additional  compensation.  The  burden  in 
such  case  is  upon  the  administrator,  to  show  the  reasonableness 
for  additional  compensation.  Nor  should  the  court  lightly  re- 
lieve him  of  that  burden  by  assuming,  without  a  showing,  to  take 
judicial  notice  of  the  value  of  the  services.  In  re  Estate  of  Dalton, 
183  Iowa  1013. 

It  is  our  conclusion  that  the  allowance  to  the  administratrix 


392  *         In  re  Estate  op  McClellan.  [192  Iowa 

of  the  additional  item  of  $400  for  attorney  fees  was  erroneous. 
The  order  entered  below  will  be  reversed  on  the  grounds  herein 
indicated,  and  the  cause  will  be  remanded  to  the  trial  court  for 
judgment  and  order  consistent  herewith. — Reversed  and  re- 
manded. 

Weaver,  Preston,  and  De  Qrapf,  JJ.,  concur. 

Note :  A  former  opinion  was  filed  in  the  above  ease  on  No- 
vember 26, 1920  (179  N.  W.  939).  The  appellant  filed  a  petition 
for  rehearing  as  to  the  second  division  of  such  opinion,  which 
was  sustained.  The  first  division  of  such  opinion  ift  included 
herein,  without  change. 

Supplemental  Opinion. 

Evans,  C.  J. — I.  The  record  in  this  case  has  become  some- 
what complicated  and  liable  to  confusion,  because  of  the  inad- 
vertent failure  to  enter  of  record  a  petition  for  rehearing  filed 

by  the  appellee  on  January  25,  1921,  and  di- 

6.    EXBCUTOKS    and  X     j    ^       4.1  i5       .     j.     •    .  jj  •      •  /si     J 

ADM1N18TRA-  rectcd  to  the  nrst  division  of  our  opinion,  nied 
ment:  items  for  ou  Novembcr  26,  1920,  and  reported  in  179  N. 
wBurance.  ^   ^^^     Upoii  proper  sliowiug  made,  we  have 

reinstated  appellee's  petition  for  rehearing,  and  ordered  it  to 
be  entered  on  the  record  nunc  pro  tunc.  The  result  is  that  the 
appellee  is  now  before  us  with  two  petitions  for  rehearing,  the 
first  thereof  being  directed  against  the  first  division  of  our 
opinion  of  November  26,  1920,  and  the  second  thereof  being 
directed  against  both  divisions  of  our  opinion  of  June  25,  1921, 
reported  in  183  N.  W.  398.  Turning  to  the  first  petition,  it 
challenges  our  holding  whereby  we  charge  the  appellee  with  the 
items  of  insurance  and  storage,  being  $29.02  and  $46  respec- 
tively. It  is  urged  that  at  least  $7.02  of  the  item  of  insurance 
was  incurred  while  the  administratrix  held  the  automobile  in 
question  as  the  property  of  the  estate,  and  before  the  district 
court  had  awarded  the  same  to  the  administratrix-widow  as 
exempt  property.  These  items  bear  no  dates  in  the  report  of  the 
administratrix.  There  is  no  evidence  in  the  record  pertaining 
thereto,  except  the  written   concession   of   the   administratrix. 
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whereby  she  conceded  that  the  item  of  insurance  was  incurred 
while  she  held  the  automobile  under  claim  of  individual  owner- 
ship thereof,  except  the  sum  of  $7.02.  There  was  no  attempt  to 
prove  liability  beyond  this  concession,  and  the  administratrix  is 
doubtless  entitled  to  stand  upon  it,  and  to  claim  the  benefit  of 
$7.02  as  a  proper  charge  for  insurance;  and  her  claim  to  that 
extent  will  be  accordingly  allowed. 

II. .  As  to  the  item  of  $46  for  storage,  it  is  contended  by 
appellee  that  this  covers  a  period  from  November  15th  to  Decem- 
ber 30th,  for  which  the  estate,  and  not  she  individually,  was  li- 
7.  Executors  and    able  for  the  Storage  cost.     This  contention  is 
TOBs:  settle-         bascd  upon  the  theory  that  the  opinion  filed  by 
Siai-ges!  ^***       this  court  ou  November  15,  1919,  holding  the 
automobile  to  be  nonexempt  property,  had  the  effect  to  restore 
to  the  estate  the  titlp  to  the  automobile,  and  that  the  estate  there- 
after became  liable  for  the  storage  which  continued  until  Decem- 
ber 30th  following,  when  the  automobile  was  sold  by  the  admin- 
istratrix.   This  contention  cannot  be  sustained.    We  have  held  in 
our  last  opinion  filed,  and  still  hold,  that  this  litigation  is  es- 
sentially one  affecting  the  private  interests  of  the  widow  and  of 
the  heir,  rather  than  the  interest  of  the  estate  as  such ;  that,  in- 
asmuch as  the  widow,  while  acting  as  administratrix,  took  the 
fruits  of  the  finding  in  her  favor  by  the  district  court,  which 
awarded  the  automobile  to  her,  and  inasmuch  as,  in  the  very  na- 
ture of  the  case,  such  taking  of  the  fruit  was  irrevocable,  in  that 
the  use  of  the  automobile  necessarily  absorbed  its  value,  to  a 
substantial  degree,  the  only  practical  remedy  left  to  the  appel- 
lant was  to  charge  the  administratrix  with  the  appraised  value 
of  the  automobile.     We  adhere  to  this  view  as  correct.     This 
being  the  measure  of  remedy  awarded  to  the  appellant,   she 
had  no  further  interest  in  the  preservation  of  the  automobile  by 
the  administratrix.    It  waS  to  the  interest  of  the  administratrix 
to  protect  the  value  of  the  automobile,  by  storage  or  otherwise,  in 
her  own  interest,  in  order  that  she  might  realize  therefrom  as 
large  a  sum  as  possible.     Her  liability  to  account  for  the  ap- 
praised value  would  not  be  affected  by  the  degree  of  her  care 
of  the  automobile  after  November  15,  1919. 

The  statement  in  the  opinion  that  the  administratrix  sold 
the  automobile  under  advice  of  her  counsel  is  challenged,  as  not 
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being  sustained  by  the  record.  The  statement  is  not  a  very  ma- 
terial one.  It  is  enough,  however,  to  say  that  it  is  based  upon  a 
letter  written  by  counsel  for  appellee  to  counsel  for  appellant, 
and  put  in  evidence  by  the  appellee. 

The  net  result  of  the  present  consideration  of  both  petitions 
for  rehearing  by  appellee  is  that  the  appellee  is  allowed  the 
claimed  item  of  $7.02.  In  all  other  respects,  both  of  her  peti- 
tions for  rehearing  are  overruled. 


Ruth  A.  Moore,  Appellee,  v.  H.  A.  Moore^  Appellant. 

BIVOBCE:     Cruelty — EvlcLeiice.     Evidence  held  to  amply  justify  a'  de- 

1  cree  on  the  ground  of  cruel  and  inhuman  treatment. 

DIVOBCE:     Alimony— Financial  Condition  of  Plainti£F  Wife.     In  ad- 

2  justing  the  amount  of  alimony  on  the  basis  of  the  husband's  means, 
the  court  should  give  some  consideration  to  the  financial  expecta- 
tions of  the  wife. 

Appeal  from  Woodbury  District  Court. — John  W.  Anderson, 

Judge. 

October  25,  1921. 

Suit  for  divorce  on  the  ground  of  cruel  and  inhuman  treat- 
ment. There  was  a  decree  for  the  plaintiff,  and  the  defendant 
appeals. — Modified  and  affirmed. 

Clark,  Byers  &  Hutchinson  and  Gregory  Brunk,  for  appel- 
lant. 

Henderson,  Fribaurg  &  Hatfield,  for  appellee. 

Evans,  C.  J. — I.  The  parties  were  married  in  June,  1917. 
This  suit  was  brought  two  years  later.  The  ground  charged  by 
the  plaintiff  was  cruel  and  inhuman  treatment.     The  record  is 

quite  replete  with  evidence  tending  to  show  the 

^'  cruXy^:*^  evidence.  ^^^^'    ^s  to  the  larger  merits  of  the  case,  the 

appeal  presents  to  us  only  the  question  of  fact 
*as  to  whether  the  cruel  treatment  was  proved.    In  view  of  our 
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agreement  with  thewn^pnclusion  of  the  trial  court,  we  see  no  pur- 
pose to  be  subserved  by  a  discussion  of  the  details  of  the  evidence. 
The  parties  are  young  people,   and  the  plaintiff  is  frkU.vin 
physique,  weighing  only  97  pounds.    That  she  has  suffered  great 
indignity  and  cruelty  of  conduct  at  the  hands  of  the  defendant^ 
is  shown  beyond  fair  debate.     Such  conduct  consists  of  actual '^  \** 
battery;  of  insulting  words  frequently  repeated^  of  repeated    :t 
threats,  including  the  brandishing  of  weapons;  and  on  one  occa-      *  • 
sion,  an  actual  shooting  of  a  bullet  through  the  wall  of  the  room       '«..' 
where  the  plaintiff  was  confined  to  her  bed,  with  her  new-born 
babe ;  of  a  domineering  assertion  of  personal  authority  over  the 
plaintiff,  whereby  at  times  he  held  her  in  imprisonment  by  lock- 
ing her  in  her  room.    Many  of  the  circumstances  testified  to  on 
behalf  of  the  plaintiff  are  explained  by  the  defendant.    The  ex- 
planations in  the  main  are  labored  and  unsatisfactory.    We  are 
clear,  upon  the  record,  that  the  plaintiff  was  legally  entitled 
to  the  divorce  prayed. 

II.  The  trial  court  awarded  the  custody  of  the  child  to  the 
plaintiff.  When  it  is  stated  that  the  child  is  a  little  girl  less  than 
two  years  of  age  at  the  time  of  the  trial,  the  propriety  of  the 
order  of  the  court  is  quite  self-evident. 

III.  The  trial  court  ordered  the  defendant  to  pay  alimony 
for  the  support  of  the  plaintiff  and  her  child  at  the  rate  of  $150 
2  Divorce:  aii-      P®^  month.    Complaint  is  made  that  the  allow- 

TOn^uioS'^or**^  ^^^®  ^®  excessive.  The  evidence  in  the  record 
plaintiff  wife.  on  thc  qucstiou  of  the  financial  means  of  the  par- 
ties is  very  meager.  The  defendant  is  a  young  man  who  is  in  the 
employ  of  his  father,  in  the  business  of  selling  corporation  stock. 
He  receives  a  salary  of  $250  per  month.  His  tangible  assets  are 
comparatively  few,  amounting  to  not  more  than  $5,000  or  $6,000. 
The  plaintiff  inherited  from  her  father's  estate,  shortly  before 
the  marriage,  about  $80,000  in  value,  in  the  form  of  an  undivided 
interest  in  real  estate.  Before  the  marriage,  she  conveyed  it  by 
quitclaim  deed  to  her  mother.  Her  brother,  who  was  the  only 
other  beneficiary  of  the  estate,  did  likewise.  This  comprised  all 
her  assets.  She  lives  with  her  mother,  and  has  lived  with  her 
mother  during  her  married  life.  We  cannot  wholly  ignore  the 
relation  thus  created  between  her  and  her  mother,  and  her 
probable  expectation  as  resulting  therefrom.     The  burden  was 


•  • 
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upon  the  plaintiff  to  make  a  showing  that  would  justify  the 
award  of  alimony  claimed.  The  defendant  was  cross-examined 
on  the  question  of  his  means,  and  there  is  much  in  his  cross- 
examination  that  is  evasive.  Appellee  relies  largely  upon  this 
cross-examination^  as  a  sufficient  excuse  for  the  absence  of  testi- 
mony. While  there  is  nothing  to  commend  in  the  attitude  of  the 
defendant  in  such  cross-examination,  it  related  in  the  main  to  the 
question  whether  his  cash  on  hand  exceeded  $100.  •  It  does  not 
appear  that  the  defendant  has  ever  come  into  any  inheritance 
or  gift,  or  that  he  has  anything  except  what  he  may  have  saved 
from  his  own  earnings,  within  a  very  few  years.  His  habits  do 
not  appear  to  have  been  of  the  saving  kind.  Making  due  allow- 
ance against  him  for  his  conduct  upon .  cross-examination,  we 
do  not  think  that  the  evidence  in  its  entirety  would  justify  a 
finding  of  assets  in  his  hands  greater  than  the  amount  herein 
stated.  We  reach  the  conclusion,  therefore,  that  the  amount  of 
alimony  allowed,  under  all  the  circumstances,  was  excessive,  and 
that  it  should  be  reduced  to  $75  per  month.  To  thl.^  extent, 
the  decree  below  will  be  modified;  otherwise,  affirmed,  without 
costs  against  appellee. — Modified  and  affirmed. 

Weaver,  Preston,  and  De  Graff,  JJ.,  concur. 


Charles  O'Shonessy,  Appellant,  v.  City  of  Sioux  City  et  al.. 

Appellees. 

MUNICIPAL  COBPOBATIONS:  PubUc  Improvements — Extension  of 
Time  of  Performance.  The  time  of  performance  of  a  contract  for 
the  construction  of  a  public  improvement  may,  even  afte^  the  con- 
tract time  of  performance  has  wholly  expired,  be  extended  by  the 
city  council,  and  especially  so  when  the  contract  quite  clearly  con- 
templates that  such  extension  may  be  necessary. 

Appeal  from  Woodbury  District  Court, — W.  G.  Sears,  Judge. 

October  23,  1921. 

Suit  in  equity,  to  set  aside  certain  paving  assessments  and 
to  cancel  the  lien  thereof  against  the  property  of  the  plaintiff. 
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A  demurrer  to  the  petition  was  sustained,  and  the  plaintiff 
appeals. — Affirmed, 

Martin  Neilan,  for  appellant. 

Fred  H,  Free,  E,  0.  Smith,  Stipp,  Perry,  Bannister  & 
Starzinger,  0.  T.  Naglestad,  and  Alfred  Pizey,  for  appellees. 

Evans,  C.  J. — The  alleged  invalidity  of  the  paving  assess- 
ments under  attack  is  based  upon  the  theory  that  the  paving  con- 
tract wa.s  not  performed  within  the  time  specified  within  the 
original  contract,  and  that  the  city  council  had  no  authority  to 
extend  the  time  of  performance. 

The  contract  in  question  was  let  to  the  construction  com- 
pany on  July  1,  1920,  and  provide^  that  the  performance  should 
be  fully  completed  on  or  before  the  15th  day  of  November  1920, 
''unless  otherwise  provided  in  writing,  signed  by  the  mayor,  and 
approved  by  the  city  council,''  subject  only  to  certain  other 
provisions.  The  construction  company  did  not  complete  the 
work  on  or  before  November  15,  1920,  nor  had  it,  upon  such 
date,  begun  the  work.  On  December  15,  1920,  the  city  council 
extended  the  time  to  July  1,  1921.  The  contention  for  plaintiff 
and  appellant  is  that  the  city  council  had  no  power,  after  No- 
vember 15,  1920,  to  extend  the  time  of  the  performance ;  that  it 
could  exercise  its  power  of  extension  only  on  or  before  the  expira- 
tion of  the  original  time  of  performance.  This  is  the  one  ques- 
tion in  the  case.  It  is  argued  that  time  was  of  the  essence  of 
the  contract,  and  that  the  right  of  the  construction  company  was 
fully  forfeited  on  the  15th  day  of  November,  1920,  and  that  it 
could  not  thereafter  be  revived  by  the  city  council,  except,  per- 
haps, by  instituting  new  proceedings.  Paragraphs  4  and  5  of 
the  contract  were  as  follows : 

*'The  contractor  shall  commence  work  on  or  before  the 

day  of ,19 ,  and  regularly  and  diligently  prose- 
cute the  same  and  fully  complete  the  same  on  or  before  the  15th 
day  of  November,  1920,  unless  otherwise  provided  in  writing 
signed  by  the  mayor  and  approved  by  the  city  council  of  said 
city,  subject  only  to  the  provisions  made  in  Paragraph  nine  (9) 
hereof. 
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*  *  Should  said  contractor  fail  to  complete  said  improvements 
in  strict  accordance  with  the  terms  and  conditions  of  this  con- 
tract, and  of  the  plans  and  specifications  for  said  improvement, 
promptly  within  the  time  hereinbefore  specified,  then  said  con- 
tractor specifically  agrees  to  pay  unto  said  incorporated  city, 
any  expenses  incurred  by  it  on  account  of  said  contractor  re- 
quiring such  additional  time,  which  expenses  shall  include  the 
additional  cost  for  engineering,  inspection,  and  legal  work 
caused  by  such  delay." 

It  will  be  noted  from  the  foregoing  that  time  was  made  of 
the  essence  of  the  contract,  not  for  the  purpose  of  forfeiture,  but 
for  the  purpose  of  imposing  certain  penalties  of  additional  ex- 
pense upon  the  construction  company,  in  the  event  of  its  failure. 
The  construction  company  was  not  released  from  the  obligation 
of  the  contract  by  its  mere  failure  to  perform  the  same  within  the 
time  specified.  The  clear  implication  of  the  contract  is  that  ad- 
ditional time  might  be  thereafter  allowed,  at  the  election  of  the 
city  council  and  at  the  expense  of  the  construction  company. 
The  city  council  appears  to  have  elected  to  enforce  the  contract, 
and  to  grant  additional  time  for  that  purpose.  We  see  nothing 
in  the  contract  which  curtailed  the  power  of  the  city  council  in 
this  respect.  That  such  power  may  be  exercised  after  the  ex- 
piration of  the  time  of  performance  fixed  in  the  original  contract 
was  held  in  the  case  of  Messer  v.  Marsh,  191  Iowa  1144.  The  de- 
fendants' demurrer  to  the  petition  was  properly  sustained,  and 
the  judgment  below  is,  accordingly,  affirmed. — Affirmed. 

Weaver,  Prioston,  and  De  Graff,  JJ.,  concur. 


C.  B.  Reynolds  et  al..  Appellants,  v.  City  of  Onawa  et  al.. 

Appellees. 

MUNICIPAL  OOBPORATIONS:  Public  Improvements — Assignment  of 
1  Contract — Priority  in  re  Subcontractor.  One  who,  as  collateral  se- 
curity, takes  an  assignment  of  sums  falling  due  under  a  public  im- 
provement contract,  takes  subject  to  the  subcontractor's  contract 
right  to  be  first  paid,  even  though  the  assignment  was  known  to 
the  citv  and  subcontractor  before  the  \vork  was  done  or  materials 

ft* 

furnished. 
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MUNICIPAL    0ORP0BATI0K8:       Public     Improyements  —  Contract 

2  Method  for  Protecting  Subcontractors.  A  contract  for  the  con- 
struction of  a  public  improvement  may  provide  a  contract  method 
for  securing  the  payment  of  claims  of  subcontractors,  and  in  such 
case  the  latter  may  disregard  the  statutory  method. 

MUKICIPAIf  CORPOBATIONS:     Public  Improvements — Filing  Claims 

3  of  Subcontractors.  A  provision  in  a  contract  for  the  construction 
of  a  public  improvement  that  subcontractors  shall  file  their  claims 
with  the  mayor  and  city  council  is  substantially  complied  with  by 
filing  such  claims  with  the  city  clerk. 

Appeal  from  Moiuma  District  Court. — George  Jepson,  Judge. 

October  25,  1921. 

TiiE  nature  of  the  controversy  and  the  facts  material  to  a 
consideration  of  the  merits  of  the  case  are  sufficiently  stated  in 
the  opinion. — Affirmed. 

John  J.  Hess,  for  appellants. 

C.  E,  Cooper,  Oeorge  E.  Allen  and  Samuel  P,  Davidson, 
for  appellees. 

Weaver,  J.— On  March  11,  1915,  the  plaintiff  C.  B.  Rey- 
nolds entered  into  a  contract  with  the  city  of  Onawa,  to  con- 
struct for  said  municipality  a  so-called  **  sewer  outlet  and  purifi- 
1   Municipal  cation  plant."    This  work  lingered  in  its  prog- 

p2bfi2*tmpro?i-  ^^®  ^^^^  **^®  ^®*®  named  until  May,  1917, 
Slnfof^oJn^  when,  as  it  was  still  incomplete,  and  plaintiff 
*?**^re  BubcoiJ  ^^^  apparently  unable  to  contend  with  his  dif- 
tractor.  ficultics,  hc  cntcrcd  into  a  written  contract  with 

the  Inter  Mountain  Bridge  &  Construction  Company,  to  finish 
the  job  upon  the  sewer  outlet;  while  the  city  seems  to  have  taken 
upon  itself  the  completion  of  the  purification  plant,  which  it 
accomplished.  In  the  course  of  the  prosecution  of  the  work  by 
Reynolds,  and  thereafter  by  the  Bridge  &  Construction  Com- 
pany, numerous  claims  accrued  in  behalf  of  persons  furnishing 
materials  and  supplies  used  in  making  the  improvement.  It  is 
the  claim  of  the  Bridge  &  Construction  Company  that  for  its 
woi^  imder  the  contract  for  completing  the  outlet,  it  became  en- 
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titled  to  receive  the  sum  of  $6,926.31.  The  city's  claim  for 
expenditures  in  completing  the  purification  plant  is  $1,111.61. 
Of  the  individual  claims,  other  than  the  two  here  mentioned, 
we  shall  not  undertake  a  detailed  statement.  For  the  purposes 
of  this  appeal,  it  is  sufficient  to  say  that  the  trial  court,  after 
due  examination  of  these  miscellaneous  items,  and  after  elimi- 
nating those  not  justly  chargeable  in  this  accounting,  found  the 
gross  amount  thereof  to  be  $6,453.18.  An  examination  of  the 
record  satisfies  us  with  the  substantial  correctness  of  the  trial 
court's  finding  in  this  respect.  It  also  appears  that,  after  allow- 
ing the  city  proper  credit  for  its  expenditures,  there  remains 
in  its  hands  an  unexpended  remainder  of  the  contract  price 
to  the  amount  of  $12,605.35.  To  complete  the  statement  of  the 
general  situation  and  make  clear  the  dispute  over  the  proper 
application  of  this  unexpended  remainder,  it  should  be  added 
that,  about  the  time  Reynolds  entered  upon  the  performance 
of  his  contract  with  the  city,  he  arranged  with  the  City  National 
Bank'  of  Council  Bluffs  for  such  credits  and  advancements  as 
he  might,  from  time  to  time,  need  in  the  prosecution  of  the 
work ;  and  that,  to  secure  payment  of  the  indebtedness  so  arising, 
he  made  to  the  bank  a  written  assignment  of  his  contract  with 
the  city.  Under  this  arrangement,  the  bank  did  make  large 
advancements  to  Reynolds,  much  of  which  is  still  unpaid.  To 
enforce  its  claim  under  this  assignment,  the  bank  intervenes 
in  this  action,  asserting  a  prior  lien  upon  the  moneys  due  Rey- 
nolds; while  the  other  claimants  insist  that  their  rights  in  the 
premises  are  superior  to  those  of  the  bank.  The  court  found 
against  the  bank's  claim  to  priority,  and  adjusted  the  account 
on  the  basis  already  stated.  The  plaintiff  Reynolds  and  the  inter- 
vener bank  alone  appeal. 

For  a  proper  appreciation  of  the  merits  of  this  inquiry,  it 
should  also  be  said  that  the  original  contract  between  Reynolds 
and  the  city  provided  that  parties  having  unpaid  claims  for 

labor  or  materials  furnished  for  the  work  could 

*  corporations:     file  their  claims  with  the  mayor  and  city  council, 

mentu:  contract    and  that  the  couucil  should  withhold  out  of  any 

tecting  subcon.     moncy  duc  the  contractor  a  sufficient  amount 

to  pay  the  claims  so  filed.     The  claims  of  this 
character  allowed  by  the  trial  court,  or  many  of  them,  were  filed 
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with  the  city  clerk,  and  not  elsewhere.  Some  were  not  verified 
by  affidavit^  and  most  of  them  were  not  filed  until  after  the 
lapse  of  30  days  from  the  date  when  the  materials  were  fur- 
nished. 

Arguments  in  this  court  are  centered  upon  the  question  of 
priority,  as  between  the  bank  and  the  creditors  who  furnished 
materials  used  in  the  performance  of  the  contract.  The  appel- 
lants, Reynolds  and  the  bank,  take  exception  to  the  ruling  of  the 
trial  court  giving  preference  to  these  creditors  an  the  following 
grounds : 

I.  It  is  said  that,  under  the  statute,  Code  Section  3102, 
it  was  '^incumbent  on  subcontractors  desiring  to  obtain  and  en- 
force a  lie^  or  preference  to  file  with  the  public  officer  through 
whom  payment  is  to  be  made,  written  and  verified  statements 
of  their  several  claims,  within  30  days  after  the  furnishing 
of  the  last  material  for  which  payment  is  demanded;"  and  it 
is  objected  that  this  requirement  was  not  observed,  in  that  the 
filings  were  made  with  the  city  clerk,  and.  not  with  the  city 
treasurer,  and  not  until  after  a  lapse  of  more  than  30  days. 

Even  if  the  objection  thus  raised  could,  under  some  cir- 
cumstances, be  made  available  to  the  principal  contractor  or 
his  assignee,  it  is  sufficient  to  say  that  the  materialmen  whose 
claimjs  were  allowed  by  the  trial  court  do  not  base  their  right  to 
recovery  and  preference  upon  the  cited  statute,  but  upon  the 
terms  of  the  contract  between  Reynolds  and  the  city.  Neither 
party  has  seen  fit  to  include  said  contract  in  full  in  the  printed 
record,  but  it  is  made  to  appear  that  among  its  provisions  are 
the  following: 

**If  any  bills  for  material  used  in  the  work  shall  be  filed 
with  the  mayor  and  city  council  before  ihe  monthly  or  final  esti- 
mates are  passed  upon,  then  so  much  of  the  contractor's  account 
shall  be  withheld  until  evidence  of  satisfactory  settlement  is 
presented  and  a  satisfactory  bond  shall  be  filed  guaranteeing  the 
payment  of  such  claim  or  so  much  thereof  as  may  be  determined 
proper  ty  the  court.  *  *  *  A  final  estimate  giving  the  total  con- 
tract price  for  work  actually  done,  will  be  made  at  the  time  of 
conclusion  of  the  work  and  contractor  will  then  file  with  the 
engineer  receipts  in  full  account  for  all  material;  he  will  sub- 
mit his  receipted  pay  roll  to  the  engineer  for  inspection ;  as  soon 

Vol.  192  Ia.— 26 
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thereafter  as  the  plant  has  passed  the  inspection  and  the  tests 
provided,  the  contractor  will  be  paid  the  full  amount  of  the  final 
estimate,  or  such  as  remains  thereof  after  deducting  the  sum  of 
all  unpaid  bills  and  previous  estimate  from  said  estimate/' 

It  is  by  the  terms  and  provisions  of  this  agreement,  and 
not  by  those  of  the  statute,  that  the  rights  of  the  parties  are  to 
be  measured.  Applying  this  standard  to  the  conceded  or  well 
proved  facts  now  under  consideration,  there  is  no  room  to  doubt 
the  essential  correctness  of  the  conclusion  reached  by  the  trial 
court.  This  question  was  before  us  in  City  of  Boone  v.  Gary, 
162  Iowa  695.  There,  an  assignee  of  the  principal  contractor 
contended  for  preference  over  the  claim  of  subcontractors  for 
materials  furnished.  There,  as  in  this  case,  the  assigjiee  objected 
to  the  allowance  of  the  claims  of  materialmen  because  they 
had  not  been  filed  and  perfected  in  the  manner  provided  by 
statute.    In  overruling  such  objection,  we  said: 

**The  appellant  says  that  neither  the  trial  court  nor  the  city 
required  the  holdjers  of  these  claims  to  perfect  them  under  the 
provisions  of  Code  Section  3102.  •  •  •  But  we  think  the  rights 
of  the  laborers  and  materialmen  in  this  case  do  not  depend  upon 
their  compliance  with  that  provision,  and  the  city  was  not  re- 
quired to  insist  upon  compliance  with  it.  *  *  *  In  other  words, 
the  right  is  contractual — not  statutory.  The  city  in  such  case 
is  bound  only  to  take  care  that  the  debts  it  thus  assumes  to  pay 
for  the  contractor  are  bona-fide  claims  for  labor  or  material,  and 
if  this  be  done,  other  creditors  who  are  thus  postponed  suffer 
no  wrong. '* 

This  same  proposition  has  often  been  afSrmed  in  other 
cases.  See  Independent  Sch.  Dist.  v,  Mardis,  106  Iowa  295; 
Maryland  Cas,  Co.  v.  D^  Moines  C,  E.  U.,  184  Iowa  246. 

The  filing  of  the  accounts  with  the  city  clerk  was  a  sub- 
stantial compliance  with  the  contract  condition  that  they  be  filed 
with  the  mayor  and  council,  and  affords  no  ground  on  which  to 
3  Municipal  postpone  their  payment  in  favor  of  the  assignee 

pSbfic*tmpro?e-  ^^  ^^®  coutractor.  Appellant  places  consider- 
Safni"  o{"^Ah-  ^^^^  reliance  on  our  decision  in  Independent  8ch. 
contractors.  2>ist  V.  Holl,  159  lowa  607,  where  the  assignee 

of  a  contract  was  allowed  to  prevail  over  materialmen  who  failed 
to  file  their  claims  within  the  statutory  time.    But  what  is  there 
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said  must  be  read  in  light  of  the  fact  that  the  claims  of  the 
materialmen  were  expressly  based  upon  the  statute,  and  were  de- 
nied because  the  claimants  failed  to  bring  themselves  within  its 
terms.  The  opinion  expressly  notes  the  distinction  by  pointing 
out  the  fact  that,  in  the  contract  in  that  case,  *  *  the  district  does 
not  undertake  to  pay  for  labor  or  material  furnished  by  sub- 
contractors, where  the  claims  remain  unpaid,  nor  does  it  reserve 
the  right  to  withhold  payment  from  the  original  contractor 
until  such  claims  are  settled  or  released." 

It  is  manifest  that  the  Hall  case  fumii^es  no  support  for 
the  appellant's  contention. 

II.  The  contract  between  Reynolds  and  the  Bridge  &  Con- 
struction Company  was  in  writing,  and  provided  that  the  latter 
should  perform  the  work  to  finish  the  ** uncompleted  sewer  work" 
for  a  compensation  to  be  computed  on  a  stated  per  diem  basis 
for  the  services  of  certain  named  persons  and  for  the  use  of  a 
trench  machine,  and  the  actual  cost  of  other  labor  and  materials. 
It  is  in  accordance  with  these  stipulations  that  the  trial  court 
computed  and  allowed  the  claim  of  said  company  at  $6,453.18. 
The  appellants,  while  admitting  the  making  of  this  contract, 
pleaded  and  offered  considerable  testimony  to  the  effect  that, 
after  the  contract  was  signed,  but  before  the  work  was  done,  the 
written  agreement  was  abandoned,  and  an  oral  agreement  was 
substituted,  to  the  eflfect  that  the  Bridge  &  Construction  Com- 
pany would  do  the  job  for  the  lump  sum  of  $1,000.  This  is 
strongly  denied  by  the  company.  The  testimony  offered  by  the 
parties  upon  the  issue  so  raised  is  in  radical  conflict,  and  the 
trial  court  found  that  the  burden  of  proving  such  abandonment 
of  the  written  agreement  had  not  been  sustained.  In  that  find- 
ing we  concur.  Without  in  any  manner  impugning  the  veracity 
of  any  of  the  parties  or  witnesses  in  this  respect,  we  think  that, 
in  view  of  the  conceded  fact  that  they  did  make  and  execute 
the  written  agreement,  and  that  such  agreement  was  not  given 
up  or  destroyed,  and  that  the  alleged  abandonment  or  radical 
change  in  its  terms  is  unequivocally  denied  by  the  persons  acting 
for  the  company,  it  must  be  said  that  this  defense  or  objection 
to  the  Bridge  &  Construction  Company's  claim  has  not  been 
established. 

III.  Counsel  for  appellant  seems  to  argue  that,  since  Roy- 
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Holds'  contract  with  the  city  had  been  assigned  to  the  intervener 
bank  very  soon  after  it  was  executed,  and  before  the  claims  of 
the  subcontractors  had  accrued,  it  operates  in  some  way  to  give 
the  bank  a  position  of  greater  advantage,  as  relates  to  the  sub- 
contractors, than  would  have  been  occupied  by  Reynolds,  had 
the  contract  never  been  assigned.  The  contention  is  not  sound  in 
principle,  and  is  inconsistent  with  our  prior  holdings.  Under  its 
assignment  from  Reynolds,  the  bank  acquired  no  other  or  higher 
right  to  the  compensation  provided  for  in  the  contract  than 
Reynolds  himself  had;  and  this  right  was,  by  the  terms  of  the 
writing  itself,  expressly  made  subject  to  the  right  and  duty  of 
the  city  to  withhold  payment  to  the  contractor  **  until  evidence 
of  satisfactory  settlement  is  presented  and  a  bond  shall  be  filed 
guaranteeing  the  payment  of  such  claims  or  so  much  thereof  as 
may  be  determined  proper  by  the  court. ' '  This  duty  and  obliga- 
tion, as  we  have  seen,  were  further  emphasized  by  the  provision 
that,  when  the  work  is  completed,  the  final  payment  to  the  con- 
tractor shall  be  only  such  amount  of  the  final  estimate  "as  re- 
mains after  deducting  the  sum  of  all  unpaid  bills  and  previous 
estimates. ' '  What  the  bank  acquired  under  its  assignment  was 
the  right  to  stand  in  the  contractor's  shoes,  and  demand  and  re- 
ceive from  the  city  just  what  the  contractor  himself  could 
rightfully  demand  and  receive,  had  he  made  no  assignment,  and 
were  he  now  demanding  payment  according  to  the  terms  **  nom- 
inated in  the  bond."  The  application  of  this  rule  is  in  no  manner 
prevented  or  avoided  by  the  fact  that  the  assignment  to  the  bank 
was  known  to  the  city,  nor  by  the  fact  that  the  subcontractors 
had  actual  or  constructive  notice  thereof  when  they  furnished 
the  materials  for  which  they  demand  payment.  Such  is  the  rule 
we  applied  in  City  of  Boone  v.  Cary,  supra.  It  was  also  ex- 
pressly recognized  in  an  ordinary  mechanics'  lien  'case,  where 
the  assignee  of  the  contractor  asserted  rights  to  which  the  eon- 
tractor  himself  would  not  have  been  entitled.  Maryland  Cos, 
Co.  V.  Des  Moines  C.  E,  TJ.,  184  Iowa  246,  253.  The  stream  can 
rise  no  higher  than  its  source.  The  assignment  put  the  bank  in 
position  to  demand  of  the  city,  when  the  work  was  done,  just 
what,  except  for  such  assignment,  Reynolds  could  rightfully 
have  demanded,  and  no  more.  If  this  controversy  were,  as  ap- 
pellants seem  to  think,  a  mere  question  of  priority  of  statutory 
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liens,  the  ai^uments  pressed  upon  our  attention  in  behalf  of 
Reynolds  and  the  bank  would  be  quite  pertinent;  but  that  ques- 
tion is  not  before  us.  As  we  have  already  said,  the  appellees  are 
not  claiming  to  have  any  such  lien,  nor  does  the  trial  court's  de- 
cree recognize  or  give  force  to  such  claim.  The  rights  set  up  by 
the  appellees  and  adjudicated  by  the  decree  are  contractual,  and 
the  assignee  of  the  contract  has  no  standing  to  insist  that  the 
subcontractors'  rights  thereunder  are  conditioned  upon  the 
observance  by  them  of  the  lien  statute,  Code  Section  3102.  The 
bank  took  the  assignment  as  collateral  security  only  for  its  ad- 
vancement to  Reynolds.  It  did  not  assume  or  pretend  to  per- 
form the  work  contracted  for,  but  acquired  simply  the  right  to 
receive  the  compensation  which  Reynolds  should  earn  under  the 
terms  of  the  contract.  Its  rights  in  that  respect  are  measured 
by  and  cannot  exceed  the  right  of  its  assignor,  and  that  is  the 
right  to  receive  what  remains  due  to  the  assignor  after  deducting 
payments  already  made  and  the  sum  **of  all  unpaid  bills,"  the 
amount  of  which  the  city  had  bound  itself  to  withhold  for  the 
benefit  of  claimants.  Such  is  the  effect  of  the  decree,  and  its 
soundness  cannot  be  seriously  questioned. 

The  decree  of  the  district  court  is,  therefore, — Affirmed, 

Evans,  C.  J.,  Preston  and  De  Qrafp,  JJ.,  concur. 


Sam  Rosenstein,  Appellee,  v.  Bernhard  &  Turner  Automo- 

BHiE  Company,  Appellant. 

MASTEB  AKD   SERVANT:     Violation  hy  Agent  of  Instmctions.    A 

1  master  who  clothes  his  agent  with  authority  to  do  a  named  thin^ 
is  liable  for  whatever  the  agent  does  which  is  incident  to  the  per- 
formance of  that  thing,  irrespective  of  the  instructions  of  the  master. 
So  held  where  the  agent  had  authority  to  make  certain  repairs  on 
automobiles,  and  after  repairing  one,  took  it  out  of  the  shop  and 
upon  the  highway,  in  order  to  test  it. 

NEW  TBIAL:     Excessive  Verdict — ^AUowance  of  Avoidable  Damages. 

2  A  verdict  excessive  because  of  the  allowance  of  damages  which 
plaintiff  could  easily  have  avoided  by  reasonable  effort,  and  with 
no  expense,  will  be  reduced  by  the  amount  of  such  excess. 
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Appeal  from  Des  Moines  Municipal  Court. — T.  L.  SbliLERs, 

Judge. 

December  21,  1920. 

Rehearing  Denied  October  27,  1921. 

Action  to  recover  damages  resulting  from  a  collision  be- 
tween an  automobile  driven  by  the  employee  of  the  plaintiff  and 
an  automobile  driven  by  the  alleged  employee  of  the  defendant. 
Defendant  appeals  from  a  verdict  and  judgment  against  it. — 
Affirmed  on  condition. 

Brockett,  Strauss  <&  Blake,  for  appellant. 
H.  L.  Bump,  for  appellee. 

Arthur,  J. — This  is  a  yety  voluminous  recotd,  for  a  small 
case. 

The  collision  and  consequent  accident  occurred  at  the  inter- 
section of  Sixth  Avenue  and  Chestnut  Streets  in  the  city  of  Des 
Moines,  at  about  2  o  'clock  in  the  morning  of  the  9th  day  of  April, 
1.  Master  and        1918.     Defendant  was  engaged  in  operating  a 
fa^tton^by  agent    general  repair  and  storage  garage  in  the  city 
of  instnictiona.     Qf  j^gg  Moiucs,  and  One  C.  E.  Booth  was  one  of 

the  employees  of  defendant.  On  the  night  of  the  accident, 
Booth  was  engaged  as  a  night  floor  man,  whose  duty  it  was  to 
make  slight  adjustments  of  cars,  change  tires,  and  do  any  gen- 
eral work  which  could  be  done  on  the  floor  of  the  garage.  Morden 
and  Kellogg,  residents  of  Minneapolis,  Minnesota,  drove  into  de- 
fendant's garage  in  the  evening  before  the  accident,  after  Booth 
had  gone  to  work,  and  the  shop  proper  on  the  second  floor  of  the 
garage  had  been  closed  for  the  day.  Morden  and  Kellogg  were 
driving  a  Packard  Twin-Six  automobile,  and  asked  Booth,  who 
approached  them  to  wait  upon  them,  if  he  could  adjust  the  car- 
buretor and  drain  the  gasoline  line  and  have  the  car  ready  to  go 
out  early  the  next  morning,  as  they  expected  to  drive  from  Des 
Moines  to  Minneapolis,  and  wanted  to  start  early.  Booth  under- 
took the  job,  and  performed  the  service  of  what  they  call  **  ding- 
ing'*  the  carburetor,  and  drained  out  the  gasoline,  after  making 
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some  adjustments.  Then  Booth  took  the  car  out  on  the  street, 
about  11  o'clock,  to  test  out  the  carburetor  and  see  if  he  had  it 
properly  adjusted, — as  Booth  put  it,  *'to  see  whether  or  not  it 
would  work  on  a  pull."  The  adjustment  made  was  not  quite 
satisfactory  to  him,  and  he  brought  the  car  back  to  the  garage 
and  made  some  further  adjustments.  Again,  at  about  2  o'clock 
in  the  morning,  Booth  took  the  car  out  and  drove  it  up  Seventh 
Street  and  over  to  Sixth  Avenue,  and  down  Sixth  Avenue  to 
Chestnut  Street,  where  the  collision  occurred.  Dick  Martin, 
the  driver  of  plaintiff's  car,  was  driving  a  Ford  taxicab  east  on 
Chestnut  Street,  with  three  passengers.  Lieutenant  William  H. 
Kober,  Lieutenant  Baker,  and  Sergeant  Levenick,  and  arrived 
at  the  intersection  of  Chestnut  Street  and  Sixth  Avenue,  where 
he  collided  with  the  car  driven  by  Booth.  In  the  collision,  the 
taxicab  was  damaged,  to  some  extent.  Later,  about  6  o'clock 
in  the  morning,  the  taxicab  was  removed  to  defendant's  garage. 
Later,  in  a  day  or  two,  the  injured  taxicab  was  taken  to  the 
Herring  Motor  Company,  where  it  was  repaired  and  painted. 

This  action  is  brought  for  injury  to  the  taxicab,  and  for  loss 
of  use  of  the  car  during  the  time  it  was  being  repaired. 

The  plaintiff  alleges  that  defendant  was  negligent,  in  that  its 
employee  was  driving  a  heavy  car  at  an  excessive  rate  of  speed, 
and  was  not  taking  proper  precaution  and  care  at  the  intersec- 
tion of  streets  where  the  collision  occurred ;  and  that  plaintiff  was 
not  guilty  of  contributory  negligence.  Plaintiff  claimed  damages 
for  injury  to  his  car  in  the  amount  of  $127.50,  and  set  out  the 
items,  and  claimed  damages  for  loss  of  the  use  of  the  car  in  the 
amount  of  $300,  $10  a  day  for  30  days. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  amount 
of  $399.50,  and  judgment  was  entered  for  that  amount,  from 
which  judgment  defendant  appeals. 

This  is  a  typical  automobile  collision  case,  in  most  respects. 
It  has  the  feature  of  the  liability  of  the  master  for  the  negligent 
acts  of  his  employee,  which  does  not  so  often  occur. 

It  is  conceded  that  Martin,  the  driver  of  plaintiff's  car, 
was  the  employee  of  the  plaintiff,  and  was  acting  within  the 
scope  of  his  employment.  It  is  also  conceded  that  Booth,  who 
was  driving  the  Packard  car,  was  the  employee  of  the  defendant. 
But  whether  Booth  was  acting  within  the  scope  of  his  employ- 
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ment  at  the  time  of  the  collision,  so  that  his  negligence,  if  he  was 
negligent,  is  chargeable  to  the  defendant,  was  an  issue  in  the 
case,  and  is,  logically,  the  first  question  to  examine;  for,  if  de- 
fendant is  not  liable  for  the  negligence  of  Booth, — if  he  was  neg- 
ligent,— because,  though  an  employee,  he  was  without  the  scope 
of  his  employment  in  taking  the  car  out  of  the  garage  onto  the 
street,  to  drive  it  for  any  purpose,  that  would  end  the  case. 
Defendant  assigns  as  error  the  submission  of  this  issue  to  the 
jury. 

Defendant  msists  that  the  evidence  shows,  as  a  matter  of 
law,  that  Booth  was  not  acting  within  the  scope  of  his  employ- 
ment at  the  time  of  the  accident.  We  have  examined  the  evidence 
carefully,  bearing  on  that  question,  and  conclude  that  it  was  an 
issue  of  fact,  to  go  to  the  jury.  The  evidence  did  not  warrant  the 
court  in  holding  that,  as  a  matter  of  law.  Booth  was  not  acting 
within  the  scope  of  his  employment.  It  would  serve  no  good 
purpose  to  set  out  the  evidence  here. 

Defendant  introduced  testimony  to  establish  that  they  had 
especially  instructed  Booth  not  to  take  automobiles  out  of  the 
garage,  and  they  further  insist  that  it  was  not  within  the  scope 
of  Booth's  employment  to  make  such  repairs  or  adjustments 
as  the  Packard  car  required.  Defendant  introduced  evidence  to 
establish  that,  in  taking  the  car  out  of  the  garage,  Booth  was 
acting  contrary  to  positive  instructions  of  his  employer  not  to  do 
so,  and  that,  therefore,  the  defendant  is  not  liable. 

Counsel  for  defendant  argues  that  the  undisputed  evidence 
shows  that  Booth  was  charged  with  no  duty  and  given  no  author- 
ity by  defendant  to  test  carburetors;  that,  if  Booth  had  had 
authority  from  his  employer  to  test  carburetors,  and  do  the  work 
which  he  was  asked  to  do  on  the  Packard  car,  the  defendant  was 
entirely  protected  from  liability  for  any  negligence  he  might 
be  guilty  of,  while  upon  the  streets  driving  the  car  that  had  been 
left  for  repair,  in  violation  of  the  express  orders  of  the  defend- 
ant ;  that,  in  driving  the  car  upon  the  streets,  he  was  not  acting 
within  the  scope  of  his  employment,  which  was  expressly  confined 
to  duties  to  be  performed  in  the  garage  building. 

The  rule  is  that  a  master  is  responsible  for  the  wrongful  acts 
of  the  servant  committed  in  the  business  of  the  master  and  within 
the  scope  of  his  employment,  even  though  the  servant,  in  doing 
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the  act,  departed  from  the  instructions  of  the  master.  Yates  v. 
Squires,  19  Iowa  26;  Leuds  v.  Schultz,  98  Iowa  341;  Seyhold  v. 
Eisle,  154  Iowa  128 ;  Neshit  v.  Chicago,  R.  7.  <&  P.  R.  Co.,  163 
Iowa  39.  In  Yates  v.  Squires,  supra,  the  court  laid  down  the 
broad  rule  as  follows : 

**A  master  is  liable  for  the  torts  of  his  servant,  done  in  the 
course  of  his  employment,  although  they  are  done  without  his 
authoritj^  or  even  against  his  express  directions.  *' 

In  Seybold  v,  Eisle,  supra,  this  court  spoke  exhaustively  on 
that  subject,  and  said : 

'*The  general  rule  with  reference  to  the  liability  of  the 
master  for  the  acts  of  his  servant  is  well  understood,  but  its  ap- 
plication to  concrete  cases  has  been  difficult.  The  general  rule,  as 
stated  in  Lewis  v.  Schultz,  98  Iowa  341,  is  as  follows:  *If  the 
servant  was  acting  in  the  course  of  his  employment,  in  clearing 
up  and  leveling  off  the  meadow,  and  while  so  doing,  committed 
the  wrong  complained  of,  the  master  is  liable,  although  the  serv- 
ant may  have  disobeyed  the  master's  instructions  with  reference 
to  setting  out  fire.  It  is  sufficient  to  make  the  master  responsible 
if  the  wrongful  act  of  the  sen^ant  was  committed  in  the  business 
of  the  master,  and  within  the  scope  of  his  employment ;  and  this, 
although  the  servant,  in  doing  it,  departed  from  the  instructions 
of  his  master.'  " 

The  court  further  said,  in  quoting  from  Judge  Cooley  in  his 
work  on  Torts  (2d  Ed.)  63: 

*  *  *  It  is,  in  general,  sufficient  to  make  the  master  responsible, 
that  he  gave  to  the  servant  an  authority,  or  made  it  his  duty, 
to  act  in  respect  to  the  business  in  which  he  was  engaged  when 
the  wrong  was  committed,  and  that  the  act  complained  of  was 
done  in  the  course  of  his  employment.'  Again,  in  Ilealy  v,  John- 
son, 127  Iowa  226,  we  said:  *The  doctrine  of  respondeat  superior 
Ls  not  limited  to  the  acts  of  the 'servant  done  with  the  express  or 
implied  authority  of  the  master,  but  extends  to  all  acts  of  the 
servant  done  in  discharge  of  the  business  intrusted  to  him,  even 
though  done  in  violation  of  his  instructions.'  " 

The  court  further  said: 

'*  A  learned  text-writer,  after  a  careful  review  of  the  author- 
ities, thus  stated  the  rule:  *It  is  not  necessary,  in  order  to  fix 
the  master's  liability,  that  the  servant  should,  at  the  time  of 
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the  injury,  have  been  acting  under  the  master's  orders  or  direc- 
tions, or  that  the  master  should  know  that  the  servant  was  to  do 
the  particular  act  that  produced  the  injury  in  question.  It  is 
enough  if  the  act  was  within  the  scope  of  his  employment,  and, 
if  so,  the  master  is  liable,  even  though  the  servant  acted  will- 
fully, and  in  direct  violation  of  his  orders.  •  •  •  A  master  cannot 
screen  himself  from  liability  for  an  injury  committed  by  his 
servant  within  the  line  of  his  employment  by  setting  up  private 
instructions  or  orders  given  by  him,  and  their  violation  by  the 
servant.  By  putting  the  servant  in  his  place,  he  becomes  respon- 
sible for  all  acts  within  the  line  of  his  employment,  even  though 
they  are  willful  and  directly  antagonistical  to  his  orders.  The 
simple  test  is  whether  they  were  acts  within  the  scope  of  his  em- 
ployment— not  whether  they  were  done  while  prosecuting  the 
master's  business,  but  whether  they  were  done  by  the  servant  in 
furtherance  thereof,  and  were  such  as  may  fairly  be  said  to  have 
been  authorized  by  him.  By  'authorized'  is  not  meant  authority 
expressly  conferred,  but  whether  the  act  was  such  as  was  incident 
to  the  performance  of  the  duties  intrusted  to  him  by  the  master, 
even  though  in  opposition  to  his  express  and  positive  orders.'  " 

Counsel  for  defendant  insist  that  the  evidence  shows  that 
plaintiff  was  guilty  of  contributory  negligence,  as  a  matter  of 
law,  and  that  the  court  erred  in  overruling  the  motion  to  direct 
a  verdict  on  that  ground,  and  in  submitting  that  question  to  the 
jury.  Error  is  also  assigned  in  overruling  its  motion  for  a  new 
trial,  based  on  the  same  ground. 

The  testimony  was  conflicting,  and  the  court  properly  sub- 
mitted the  question  to  the  jury,  and  the  instruction  submitting 
it  is  without  error. 

A  ground  of  the  motion  for  a  new  trial  was  the  excessive 
size  of  the  verdict.  The  verdict  does  seem  excessive.  It  is  gro- 
tesque.   It  is  not  the  province  of  this  court  to  retry  that  issue. 

Concede  that  all  items  claimed  for  repair,  in  the 

2    New  TRiAii  * 

'  excessive  ver-      amouut  of  $127-50,  werc  allowcd  by  the  jury, 

of^  avoidable"^      then  $272  must  have  been  allowed  for  loss  of 

amagee.  ^j^^  ^^  ^j  ^^^  ^^^^  pending  repair.    No  evidence 

was  offered  by  plaintiff  to  show  diligence  in  getting  the  car  re- 
paired as  early  as  reasonably  possible,  in  order  to  minimize  the 
liability  of  the  defendant.     Defendant,  on  the  morning  of  the 
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accident,  offered  to  place  the  car  in  repair  and  have  it  ready  for 
use  in  two  days, — ^three  days,  at  the  outside.  For  some  reason, 
defendant  was  not  permitted  to  do  that,  and  the  car  was  taken 
to  the  Herring  Motor  Company's  building.  Among  the  items  of 
repair,  $18.50  is  charged  for  labor.  Doubtless  there  is  some  labor 
included  in  the  item  of  painting.  It  is  manifest  that  not  more 
than  three  days'  labor  was  employed  in  repair  of  the  car,  and 
that,  of  the  30  days  that  the  car  was  at  the  Herring  Motor  Com- 
pany's  building,  it  stood  there  approximately  27  days  without 
having  any  work  done  on  it.  That  it  was  the  duty  of  plaintiff 
to  save  defendant  from  unnecessary  and  unreasonable  liability, 
by  having  the  car  repaired  as  early  as  possible,  is  elementary.  We 
think  it  may  be  said,  as  a  matter  of  law,  on  the  record  in  this 
case,  that  not  more  than  three  days  were  employed  in  repair  of 
the  car,  and  that  not  more  than  $30  should  be  allowed  in  the 
verdict  for  loss  of  the  use  of  the  car.  On  the  record,  the  verdict 
cannot  stand  in  a  greater  amount  than  $127.50  for  repairs,  plus 
$30  for  loss  of  use  of  the  car  pending  repairs,  making  $157.50. 
It  was  error  not  to  set  the  verdict  aside,  or  reduce  the  verdict 
to  $157.50. 

The  judgment  of  the  court  is,  therefore,  afiSrmed,  if  the 
plaintiff  shall,  within  30  days,  file  a  remittitur  reducing  the 
verrdict  to  $157.50.    Otherwise  reversed. — Affirmed  on  condition. 

Weaver,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


W.  J.  Bennett,  Appellee,  v.  Theodore  Kroger  et  al.,  Appellants. 

VISNDOB  AND  PT7BGHASEB:  Bight  of  Possession  and  Bents.  A  pur- 
chaser who  contracts  for  possession  of  lands  on  a  specified  date, 
with  right  thenceforth  to  receive  accruing  rents,  buf  also  contracts 
that,  on  said  date,  he  will,  on  penalty  of  forfeiture,  make  payment, 
and  thereupon  receive  deeds  from  the  vendor  (time  being  the  essence 
of  the  contract),  is,  nevertheless,  not  entitled  to  such  possession  or 
rents  if  he  wholly  fails  to  make  said  payment.  And  a  subsequent 
decree  that  the  delinquent  payment  may  yet  be  made  within  a  stated 
time,  which  is  not  complied  with,  places  said  purchaser  in  no  better 
position. 

Appeal  from  O'Brien  District  Court. — C.  C.  Bradley,  Judge. 
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November  15,  1921. 

Action  brought  by  appellee,  W.  J.  Bennett,  to  recover  rent 
from  appellant  Theodore  Kroger,  tenant,  during  the  year  1920, 
on  certain  land.  The  real  controversy,  however,  is  between  ap- 
pellee, Bennett,  the  owner  of  the  land,  and  appellant  J.  P. 
Marx,  intervener,  who  had  contracted  for  purchase  of  the  land, 
and  claims  that  he  was  entitled  to  possession  of  the  land,  under 
such  contract,  during  the  rental  period,  and  entitled  to  receive 
the  rent.  There  was  a  judgment  for  plaintiff,  and  tenant  and 
intervener  appeal. — Affirmed. 

T.  M,  Zink,  for  appellants. 

Molyncux,  Maker  &  Meloy,  for  appellee. 

Arthur,  J. — In  substance,  plaintiff  states  in  his  petition 
that  he  is  the  owner  of  the  west  half  of  Section  22,  Township 
96,  Range  39,  O'Brien  County,  and  that  defendant,  Kroger,  is 
the  tenant  occupying  the  premises,  under  lease  providing  for 
the  payment  of  $12  per  acre  cash  for  all  land  not  in  crop,  and 
for  the  delivery  of  one  half  of  all  grain  grown,  free  of  charge, 
to  the  market,  as  rental  for  said  premises. 

Defendant,  Kroger,  admitted  he  occupied  the  premises,  but 
denied  he  was  plaintiff's  tenant. 

It  was  stipulated  by  the  parties  that: 

**  Defendant,  Kroger,  is  liable  for  all  the  rent  specified  in 
said  written  lease,  and  the  only  question  to  be  determined  by 
the  court  is  w-hether  the  plaintiff  or  the  intervener  is  entitled 
thereto,  and  that  judgment  for  the  amount  thereof  shall  be 
entered  against  the  defendant  and  in  favor  of  the  party  eventu- 
ally found  to  be  entitled  thereto,  as  between  the  plaintiff  and 
intervener. ' ' 

Appellant  J.  P.  Marx  intervened  in  the  action,  and  in  his 
petition  stated,  in  substance,  that,  on  or  about  the  24th  day  of 
April,  1919,  he  and  Roy  H.  King  entered  into  a  written  agree- 
ment, by  the  terms  of  which  King  sold  to  intervener,  Marx,  the 
half  section  of  land  occupied  by  Kroger  as  tenant,  and  another 
half  section;  that,  under  the  terms  of  his  written  agreement 
with  King,  he  took  possession  of  the  west  half  of  Section  22, 
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on  March  1,  1920;  that  he  leased  the  west  half  of  Section  22 
to  Theodore  Kroger,  appellant,  by  written  lease,  for  one  year 
from  March  1,  1920,  at  $12  per  acre  for  all  land  not  in  crop, 
and  one  half  of  all  crops  delivered  at  market ;  that  Kroger,  under 
this  lease,  entered  into  the  possession  of  the  land,  and  farmed  it 
thereunder  during  1920. 

Intervener  also  averred  that,  on  March  20,  1920,  King 
served  a  written  notice  of  forfeiture  of  the  contract,  and  that, 
on  July  9,  1920,  intervener  brought  an  action  against  King  for 
the  specific  performance  of  the  contract,  in  which  action  decree 
was  rendered  on  November  15,  1920,  and  set  out  the  decree  as 
part  of  his  petition.  Intervener  also  set  out  the  contract  and 
the  notice  of  forfeiture  and  tender  between  him  and  King,  and 
the  lease  by  him  to  Kroger,  as  part  of  his  petition. 

Plaintiff  demurred  to  the  petition  of  intervention  on  the 
grounds  that  intervener  never  had  possession  or  authority  to 
lease  the  land  to  Kroger;  that  the  contract  involved  was  never 
performed  by  intervener,  and  that  intervener  has  acquired  no 
right  or  interest  in  the  premises;  that  the  rights  of  intervener 
have  been  determined  and  adjudicated.  The  demurrer  was  sus- 
tained. Intervener  elected  to  stand  on  his  petition,  and  judg- 
ment was  rendered  against  him  for  costs  of  intervention.  Inter- 
vener appeals  from  the  ruling  sustaining  plaintiff's  demurrer 
to  his  petition  of  intervention. 

The  trial  was  had  on  the  issues  between  the  plaintiff,  Ben- 
nett, and  the  defendant  Kroger,  and  judgment  rendered  against 
the  defendant  for  the  rent,  from  which  judgment  Kroger  ap- 
peals. 

It  is  conceded  that  appellee,  Bennett,  is  the  owner  of  the 
half  section  of  land  occupied  by  the  tenant  (appellant),  Kroger. 
It  is  conceded  that  appellant  Marx  failed  to  perform  his  contract 
of  purchase  with  King.  It  is  not  specifically  stated  in  the  peti- 
tion of  intervention,  or  anywhere  in  the  record,  that  King  held 
a  contract  of  purchase  of  the  land  from  Bennett,  but  we  assume 
that  he  did;  for  the  petition  alleges  that  Bennett  made  out  a 
deed  to  Marx,  and  delivered  the  deed  to  King.  The  deed  was 
never  delivered  to  Marx,  because  Marx  did  not  perform  the 
contract. 

It  is  argued  by  counsel  for  appellants  that  the  decree  en- 
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tered  in  the  cause  of  Marx  v.  King,  alleged  in  the  petition  of 
intervention  for  specific  performance  of  the  contract,  adjudi- 
cated that  the  contract  was  in  force  at  that  time,  November  15, 
1920.  In  that  action,  Marx  made  a  written  tender  and  offer 
to  perform,  and  the  court  found  that  the  tender  did  not  comply 
with  the  terms  of  the  contract;  but  that,  as  Marx  had  paid 
$13,000  to  King,  at  the  time  of  making  the  contract,  and  *  *  inas- 
much as  a  dispute  arose  between  the  parties  as  to  the  terms 
and  conditions  of  the  contract,  in  equity  and  good  conscience 
forfeiture  of  the  contract  ought  not  to  be  declared."  And  it 
was  decreed  that,  if  Marx  should  pay  $17,600  in  cash,  with  6 
per  cent  interest  thereon  from  March  1,  1920,  and  comply  with 
the  other  terms  of  the  contract,  **then  forfeiture  of  the  contract 
will  not  be  declared.  But  if  the  plaintiff  shall  fail  to  perform 
his  contract  in  accordance  with  the  terms  and  conditions  of  this 
decree,  within  thirty  days,  the  plaintiff's  petition  will  be  dis- 
missed. '  *    The  terms  of  the  decree  were  not  performed. 

We  think  counsel's  position  that  the  decree  in  Marx  v. 
King  adjudicated  that  the  contract  was  then  in  force  is  not 
tenable.  The  court  found,  in  effect,  that  Marx  had  not  complied 
with  the  contract,  but  that  he  would  be  given  30  days  more  in 
which  to  perform  it,  because  of  certain  equities,  under  condi- 
tions prescribed ;  and  that,  if  he  did  not  so  perform  within  the 
30  days,  his  petition  to  compel  performance  stood  dismissed. 
If  the  decree  established  anything  affecting  rights  involved  in 
the  instant  case,  it  seems  to  us,  it  was  that  Marx  had  not  per- 
formed his  contract,  and  had  not  tendered  performance  in 
accordance  with  the  terms  of  the  contract ;  and  that  his  rights  in 
the  contract  were  forfeited,  he  not  having  afterwards  complied 
with  the  decree;  and  that  he  had  not  been  entitled  to  possession 
of  the  premises  at  any  time  while  his  part  of  the  contract  re- 
mained unperformed. 

However,  we  think  the  right  to  possession  must  be  deter- 
mined from  the  contract,  which  is  pleaded  as  a  part  of  the 
petition  of  intervention,  to  which  the  demurrer  was  directed, 
and  that  the  right  to  the  rent  in  controversy  depends  upon  the 
right  to  possession.    In  Hall  v.  Hall,  150  Iowa  277,  it  is  said : 

**Rent  belongs  to  the  person  entitled  to  the  possession  of 
the  premises  when  it  becomes  due." 
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Now,  did  Marx  ever  have  the  right  of  possession  of  the 
premises  t  If  he  earlier  had  a  right  of  possession,  he  certainly 
had  no  such  right  after  his  rights  were  forfeited  by  the  decree 
in  Marx  v.  King.  Marx's  rights  were  forfeited  by  the  decree 
in  Marx  v.  King;  for- his  rights  were  forfeited  if  he  did  not 
comply  with  the  conditions  of  the  decree,  and  he  did  not  so 
comply.  The  rent  would  seem  to  be  not  due  until  the  end  of 
the  rental  period,  March  1,  1921,  no  time  of  payment  being 
mentioned  in  the  lease.  The  only  mention  in  the  lease  of  rent's 
becoming  due  is  upon  the  contingencies  that  any  grain  raised 
on  the  premises  should  be  removed  before  the  pajonent  of  the 
rent,  or  if  the  tenant  should  attempt  to  sell  grain,  or  if  any  of 
the  grain  should  be  claimed  by  any  person, — ^then  the  *'rent 
shall  immediately  become  due  and  payable."  It  could  scarcely 
be  contended  that  the  cash  rent  would  become  due  until  the  end 
of  the  rental  period.  Perhaps  the  grain  rent  would  be  due 
when  the  grain  was  harvested  and  ready  for  division,  and  upon 
demand  and  direction  to  the  tenant  to  deliver  it  to  a  market 
place,  and  not  before. 

The  purchase  price  was  $196,000,  and  the  contract  provided 
for  a  cash  payment  of  $13,000  at  the  date  of  the  contract,  and 
$17,600  on  March  1,  1920,  the  assumption  of  an  $80,000  incum- 
brance resting  on  the  land,  assignment  of  certain  mortgages 
a^^egating  $23,400,  and  execution  of  mortgages  back  for  the 
balance  of  $62,000.  The  $13,000  initial  payment  was  made.  No 
deferred  portion  of  the  contract  was  performed.  The  contract, 
by  its  terms,  was  to  be  fully  performed  on  March  1,  1920.  The 
contract  provided : 

"$17,600  on  March  1,  1920,  as  evidenced  by  promissory 
note,  at  which  time  first  party  will  furnish  warranty  deeds  to 
said  premises." 

The  contract  also  provided  *'that  in  consideration  of  the 
stipulations  herein  contained  and  the  payments  to  be  made  as 
hereinafter  specified,  the  first  party  agrees  to  sell  unto  the 
second  party"  the  640  acres  of  land  described  in  the  contract. 
The  contract  further  provided: 

'*In  case  said  second  party,  his  legal  representatives  or 
assigns,  shall  pay  the  several  sums  of  money  aforesaid  punctu- 
ally,  and  at  the  several  times  above  limited  and  shall  strictly 
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and  literally  perform  all  and  singular  the  agreements  and 
stipulations  aforesaid,  after  their  tenor  and  intent,  then  the 
first  party  vnll  make  unto  the  second  party,  his  heirs  and  as- 
signs (upon  request  and  surrender  of  this  contract)  a  deed 
conveying  said  premises  in  fee  simple,  with  the  ordinary  cove- 
nants of  warranty  and  furnish  an  abstract  of  title  to  date, 
showing  a  clear,  merchantable  title,  except  the  incumbrance 
designated  herein. 

**But  in  case  the  second  party  shall  fail  to  make  the  pay- 
ments aforesaid,  or  any  of  them,  punctually,  and  upon  the  strict 
terms  and  times  above  limited,  and  likewise  to  perform  and 
complete  all  qnd  each  of  the  agreements  and  stipulations  afore- 
said, strictly  and  literally,  without  failure  or  default,  times  of 
payment  being  of  the  essence  of  this  contract,  then  the  first 
party  shall  have  the  right  to  declare  this  contract  null  and 
void  and  all  rights  and  interests  hereby  created  or  then  existing 
in  favor  of  said  second  party,  or  derived  under  this  contract, 
shall  utterly  cease  and  determine,  and  the  premises  hereby  con- 
tracted shall  revert  in  said  first  party  (without  any  declaration 
of  forfeiture  or  act,  or  reentry,  or  without  any  other  act  by 
said  first  party  to  be  performed,  and  without  any  right  of  said 
second  party  for  reclamation  or  compensation  for  moneys  paid 
or  improvements  made)  absolutely,  full  and  perfectly  as  if  this 
contract  had  never  been  made.  If,  however,  the  said  first  party 
shall  elect  not  to  declare  this  contract  null  and  void  in  case  the 
second  party  shall  fail  to  make  payments,  or  any  of  them,  as 
above  stipulated  the  second  party  agrees  to  pay  interest  at  the 
rate  of  eight  per  cent  per  annum,  payable  annually,  on  all  pay- 
ments of  both  principal  and  interest  from  date  of  maturity." 

Intervener  sets  out  in  his  petition  the  contract,  and  bases 
thereon  his  claim  to  the  right  of  possession  on  March  1,  1920. 
The  plaintiff,  by  his  demurrer,  challenged  intervener's  right  to 
possession  of  the  premises  under  the  contract.  No  facts  of 
actual  physical  possession  of  the  premises,  except  by  the  tenant, 
appear.  The  question  before  us  must  be  determined  upon  the 
right  of  possession,  and  the  right  of  possession  must  be  deter- 
mined from  the  contract  itself,  and  the  further  fact  shown  in 
intervener's  petition,  that  Marx  did  not  perform  the  contract, 
further  than  by  making  the  down  payment.    The  contract  was 
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wholly  executory  as  to  King,  and  did  not  bind  him  to  perform- 
ance of  any  part  of  the  contract  until  Marx  had  made  fuU  per- 
formance on  his  part.  True,  the  contract  does  have  in  it  a 
clause  reading: 

''Possession  to  be  given  second  party,  March  1,  1920.  The 
rent  from  March  1,  1920,  to  go  to  him." 

March  1,  1920,  was  the  date  when  the  contract  was  to  be 
fully  performed  by  Marx,  and  it  was  then  that  King  was  to 
deliver  deeds  and  give  possession,  if  Marx  had  then  performed 
his  part  of  the  contract,  as  we  think  the  contract,  taken  as  a 
whole,  must  be  construed.  For  it  further  appears  in  the  con- 
tract, as  hereinbefore  stated,  that  Marx  was  to  punctually  pay 
all  sums  of  money  specified  in  the  contract ;  and  that  it  was  in 
case  the  sums  of  money  were  paid  when  due,  and  all  the  agree- 
ments of  consideration  were  strictly  and  literally  performed, 
that  King,  on  request  and  surrender  of  the  contract,  was  to 
perform  his  part  of  the  contract;  and  that,  in  case  Marx  failed 
to  punctually  make  his  payments  and  perform  the  agjreements 
of  the  contract,  the  time  of  payment  being  the  essence  of  the 
contract,  then  King  had  the  right  to  declare  that  all  rights  and 
interests  created  by  the  contract  in  favor  of  Marx  should  utterly 
cease  and  determine,  as  if  the  contract  had  never  been  made. 

Counsel  for  appellant  seems  to  assume  that  the  above  quoted 
clause  as  to  possession  is  controlling,  and  precludes  further  in- 
quiry. We  think  such  position  is  not  sound.  The  right  of 
possession  must  be  determined  from  the  entire  contract.  Time 
was  made  the  essence,  and  the  execution  of  the  deed  and  delivery 
of  possession  of  the  premises,  we  think  it  fair  to  say,  were  de- 
pendent upon  performance  by  Marx  of  his  part  of  the  contract. 
Possession  was  not  to  be  in  Marx  until  he  performed  his  part 
of  the  contract,  which  he  never  did.  Supporting,  see  In  re  Estate 
of  Boyle,  154  Iowa  249;  Nunngesser  v.  Hart,  122  Iowa  647. 
Cases  cited  by  appellant's  counsel  do  not  hold  to  the  contrary. 

In  his  reply  argument,  counsel  for  appellant  comments  on 
inconsistent  positions  taken  by  appellee,  in  that  he  sued  for  rent 
which  he  claimed  was  then  due,  and  now  says  that  the  rent  did 
not  become  due  until  March  1,  1921,  the  end  of  the  rental  period. 
It  is  an  anomaly,  but  is  harmonized  or  waived  by  the  stipulation 
above  set  out. 

Vol.  192  Ia.— 27 
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It  is  our  conclusion  that  the  court  below  properly  sustained 
the  demurrer,  and  the  judgment  is,  accordingly,  affirmed. — Af- 
firmed, 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


Capitol  Hill  Monument  Company,  Appellant,  v.  Frank  G. 

Welch  et  al.,  Appellees. 

HUSBAND  AKD  WIFE:  Family  Expense — Monument.  Whether  a 
$300  monument  for  the  grave  of  a  young  child  is  a  "family"  ex- 
pense, quaere.  Conceding  it  to  be  such,  it  is  not  a  * '  necessary ' ' 
family  expense.  But  irrespective  of  the  foregoing,  a  husband  is  not 
liable  for  such  expense  contracted  by  the  wife  after  the  husband 
had  personally  notified  the  seller  that  he  would  not  then  make  a 
purchase.     (Sec.  3165,  Code  Supplement,  1913.) 

Appeal  from  MaJi.a8ka  District  Court. — D.  W.  Hamilton,  Judge. 

November  15,  1921. 

Suit  in  equity,  brought  to  subject  property  of  the  husband, 
appellee  Frank  G.  Welch,  to  the  satisfaction  of  a  judgment  ob- 
tained against  the  wife,  Mrs.  Frank  G.  Welch,  for  the  cost  of  a 
monument  erected  by  appellant  at  the  grave  of  the  infant 
daughter  of  Welch  and  his  wife.  Relief  was  denied,  and  plain- 
tiff appeals. — Affirmed, 

Clarke  d-  Cosson  and  Irving  C,  Johnson,  for  appellant. 
W.  li,  Lacey,  for  appellees. 

Arthur,  J. — The  facts  are  not  in  dispute.  The  evidence 
offered  by  appellant  was  contained  in  a  stipulation  of  facts, 
stating  that  appellant  obtained  judgment  against  appellee  Mrs. 
Frank  G.  Welch,  in  the  municipal  court  of  the  city  of  Des 
Moines,  on  May  17,  1919,  for  the  sum  of  $318.10  and  costs,  on 
a  contract  signed  by  Mrs.  Frank  G.  Welch  for  the  purchase  of 
a  monument,  to  be  erected  at  the  grave  of  the  deceased  child, 
a  baby  two  years  old,  of  Frank  G.  Welch  and  Mrs.  Frank  G. 
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Welch.  This  judgment  was  transferred  to  the  district  court  of 
Polk  County,  and  thereafter  a  transcript  was  filed  in  the  dis- 
trict court  of  Mahaska  County,  on  the  12th  day  of  June,  1919, 
and  remained  unsatisfied.  Execution  was  issued  on  said  judg- 
mjent,  and  levied  upon  the  property  of  Prank  G.  Welch. 

Appellees  offered  in  evidence  the  contract,  and  the  oral 
testimony  of  Frank  G.  Welch.  Welch  testified  that  he  had  a 
family,  and  lived  with  his  wife;  that  an  agent  of  the  appellant's 
came  to  his  home,  and  wanted  to  sell  him  a  monument  f  ov  the 
grave  of  his  deceased  daughter;  that  he  told  the  agent  that  he 
did  not  want  to  buy  a  monument  at  that  time ;  that  he  had  not 
talked  of  erecting  a  monument,  and  wanted  to  talk  about  it 
with  his  wife  before  he  bought  one ;  that  he  told  the  agent  that 
he  would  not  sign  the  contract;  that  they  were  not  ready  to 
erect  a  monument,  and  that  he  would  not  do  anything  about  it 
then ;  that  the  agent  wanted  to  show  him  designs  of  monuments, 
but  he  refused  to  look  at  them,  and  told  the  agent  that  he  and 
his  wife  had  not  talked  over  or  thought  of  erecting  a  monu- 
ment, and  he  would  not  purchase  one  until  they  had  talked  it 
over ;  that  this  talk  was  near  supper  time,  and  he  left  the  house 
and  went  out  to  do  his  chores,  and  left  the  agent  and  his  wife 
in  the  house ;  that,  when  he  got  back  to  the  house,  after  doing 
his  chores,  the  agent  was  just  starting  away;  that,  on  going 
into  the  house,  he  discovered  that  his  wife  had  signed  the  con- 
tract for  the  purchase  of  a  monument  at  the  price  of  $300; 
that,  the  next  day,  he  called  upon  appellant  and  asked  to  have 
the  contract  canceled,  which  appellant  refused  to  do. 

The  contract  provided,  **The  party  making  order,  to  haul 
foundation  material  on  the  cemetery  grounds  and  haul  monu- 
ment from  depot  to  cemetery, ' '  and  further  provided  that : 

'  *  The  title  of  said  property  shall  remain  in  the  Capitol  Hill 
Monument  Company  until  fully  paid  for,  and  in  case  of  default 
in  making  any  payment  due  under  this  contract,  it  may  go  upon 
the  lot  where  the  same  is  located  and  move  same  from  cemetery.'* 

Appellant  did  not  notify  either  Welch  or  his  wife  when  it 
shipped  the  monument,  and  did  not  ask  them  or  either  of  them 
to  haul  the  monument  out  to  the  cemetery  from  the  depot,  nor 
ask  them  to  haul  foundation  materials. 

The  issues  were  whether  the  expense  of  the  monument  was 
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a  family  expense,  for  which  both  the  husband  and  wife  were 
liable,  and  whether  the  judgment  obtained  against  the  wife  could 
be  established  as  a  lien  upon  the  real  estate  of  the  husband,  and 
his  real  estate  subjected  to  the  -satisfaction  of  the  judgment. 
The  trial  court  found  against  appellant,  holding  that  the  monu- 
ment was  not  a  family  expense,  and  that  the  judgment  should 
not  be  declared  a  lien  on  the  real  estate  of  appellee  Frank  6. 
Welch,  and  that  the  judgment  obtained  by  appellant  against 
appellee  Mrs.  Frank  G.  Welch  should  not  be  satisfied  out  of  the 
real  Estate  of  Frank  G.  Welch ;  and  entered  judgment  for  costs 
against  appellant,  from  which  this  appeal  is  prosecuted. 

The  statute  which  would  make  Prank  G.  Welch  liable,  on 
account,  for  the  purchase  price  of  the  monument,  if  at  all,  is 
Section  3165  of  the  Code  Supplement  of  1913,  which  reads  as 
follows : 

**The  reasonable  and  necessary  expenses  of  the  family  and 
the  education  of  the  children  are  chargeable  upon  the  property 
of  both  husband  and  wife,  or  either  of  them,  and  in  relation 
thereto  they  may  be  sued  jointly  or  separately." 

It  is  the  position  of  appellant  that  the  expense  of  the  monu- 
ment placed  at  the  grave  of  the  child  of  appellees  is  a  family 
expense,  under  the  provisions  of  the  above  quoted  section,  and 
that  the  court  erred  in  not  so  holding.  If  the  expense  of  the 
monument  is  held  to  be  a  family  expense,  as  provided  by  the 
statute,  then  it  follows  that  it  is  chargeable  upon  the  property 
of  both  the  husband  and  the  wife,  and  the  levy  of  the  execution 
upon  the  property  of  the  husband,  issued  upon  the  judgment 
against  the  wife  for  the  indebtedness  contracted  for  the  monu- 
ment, should  be  established  as  a  lien  upon  the  husband's  real 
estate;  otherwise  not.  In  support  of  their  position,  counsel  for 
appellant  cite  our  holdings  that  the  purchase  of  a  tombstone  is 
a  proper  expenditure  to  be  made,  as  a  part  of  funeral  expenses 
to  be  charged  against  estates  of  decedents.  Crapo  v.  Armstrong, 
61  Iowa  697 ;  Lutz  v.  Gates,  62  Iowa  513 ;  Mullinnix  v.  Brown, 
151  Iowa  468. 

Counsel  argue  with  much  plausibility,  and  ably,  that,  in 
view  of  the  place  given  a  tombstone  as  a  funeral  expense,  and 
also  in  view  of  the  obligation  laid  upon  parents  to  support  their 
children  in  life,  and  give  them  decent  burial  after  death,  and 
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the  fact  that  funeral  expenses  and  family  expenses  are,  as  they 
insist,  practically  the  same  in  character,  the  monument  pur- 
chased by  the  wife  should  be  judicially  declared  to  come  within 
the  category  of  family  expenses.  We  think  the  analogy  sought 
to  be  made  is  not  sound.  There  is  a  vast  difference  between 
charges  against  an  estate  and  items  classed  as  family  exx)enses. 
The  deceased  daughter,  a  baby  two  years  old,  in  the  instant  case, 
left  no  estate.  Appellant  demands  of  the  father  that  he  pay 
for  the  monument  which  he  refused  to  contract  for  and  refused 
to  purchase.  Welch  told  the  agent  of  appellant  that  he  would 
not  purchase  a  monument;  that  they  were  not  ready  to  buy. 
The  following  day,  he  sought  to  have  the  contract  which  his 
wife  had  signed  canceled,  and  notified  appellant  that  he  would 
not  be  bound  by  the  order  given  by  his  wife. 

In  the  analysis  of  the  question  before  us,  we  logically  first 
inquire  as  to  the  attitude  of  the  husband,  Frank  G.  Welch, 
toward  buying  the  monument.  He  was  first  approached  by 
appellant's  agent,  to  purchase  the  monument.  If  it  be  conceded 
that  the  expense  of  the  monument  was  a  *' reasonable  and  neces- 
sary'' expense  of  the  family,  should  the  property  of  Prank  Q. 
Welch  be  chargeable  therefor,  in  the  face  of  his  refusal  to  enter 
into  a  contract  for  the  purchase  of  it,  and  his  prompt  notification 
of  the  appellant  to  cancel  the  order  given  by  his  wife,  and  that 
he  would  not  be  bound  by  the  order?  Frank  G.  Welch  was 
the  head  of  the  family,  and  owned  the  property,  and  was  en- 
titled primarily  to  determine  when,  if  at  all,  a  monument  should 
be  purchased  and  erected  at  the  grave  of  the  infant  daughter. 
Welch  had  some  reason  to  believe  that  his  wife  had  been  im- 
posed upon  by  appellant's  agent  in  his  absence.  The  record 
discloses  that  Welch  had  it  in  mind  to  talk  over  with  his  wife 
the  matter  of  a  monument  for  their  infant  daughter's  grave, 
some  time  when  they  would  get  around  to  it.  It  is  frequently 
the  case  that  a  family  monument  is  erected  which  answers  for 
father,  mot&er,  and  the  children.  A  $300  family  monument 
for  a  family  of  moderate  means,  or  of  considerable  means,  might 
be  considered  quite  appropriate ;  and,  assuming  that  Welch,  the 
father,  entertained  such  idea,  can  he  be  compelled,  against  his 
judgment  and  will,  to  pay  for  this  $300  monument  made  ex- 
clusively for  the  grave  of  their  child?    Or,  if  it  was  his  judg- 
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ment  that  a  monument  should  not  at  that  time  be  erected,  or 
if  he  calculated  that  he  would  be  better  prepared  and  able 
financially  at  a  later  time  to  bear  the  expense,  or  if,  for  any 
other  reason,  he  did  not  desire  then  and  there  to  purchase,  did 
he  not  have  a  right  to  control  that  matter!  Must  his  property 
be  subjected  to  the  cost  of  a  monument  which  he,  at  the  dicta- 
tion of  appellant,  positively  refused  to  purchase  H  We  hold  that 
appellee  is  not  liable  under  such  conditions.  Supporting,  see 
Devendorf  &  Mann  v,  Emerson,  66  Iowa  698;  Haggard  v. 
Holmes,  90  Iowa  308. 

If  it  be  conceded  that  the  monument  involved  is  a  family 
expense,  is  it  a  ''necessary"  expense  of  the  family?  It  must 
be,  under  the  statute  as  it  now  reads,  to  charge  the  property 
of  Welch  with  the  cost  of  the  monument.  We  doubt  its  being 
a  family  expense;  but  by  no  reasonable  construction  of  the 
statute  could  it  be  held  to  be  a  ''necessary"  expense  of  the 
family. 

We  arrive  at  the  conclusion  that  the  decree  and  judgment 
of  the  court  below  were  correct,  and  they  are  afSrmed. — Af- 
firmed. 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


Frank  Cruzen,  Administrator,  Appellant,  v.  D.  Dunwoody, 

Appellee. 

EXCHANGE  OF  PROPEBTT:  Presumption  Attending  Agreement  as 
to  "Boot"  Money.  Parties  who  exchange  properties,  and  stipulate 
that  their  intention  is  to  place  themselves  in  the  same  situation  as 
though  they  had  mado  the  trade  three  months  earlier,  and  contract 
as  to  (he  amount  which  one  must  pay  as  "boot''  money,  are  con- 
clusively presumed  to  have  adjusted  in  the  agreed  amount  every 
claim  arising  out  of  the  transaction.  So  held  where  the  payee  of 
the  "boof  money  attempted  to  recover  rent  collected  by  the  other 
party  during  the  three  months  prior  to  the  actual  exchange. 

Appeal  from  Mahaska  District  Court. — H.  F.  Wagner,  Judge. 

November  15,  1921. 
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PiiAiNTiFF  brought  this  action  for  damages  for  breach  of 
the  covenants  of  a  warranty  deed,  in  that  the  defendant  had 
failed  to  pay  certain  taxes  upon  the  conveyed  premises;  where- 
fore the  plaintiff  had  been  compelled  to  pay  the  same.  The  de- 
fendant admitted  his  liability  for  such  breach,  and  for  the 
amount  of  damages  claimed  by  the  plaintiff,  but  set  up  a  coun- 
-terclaim  for  damages  against  the  plaintiff  for  the  collection  of 
certain  rents  upon  property  conveyed  by  plaintiff  to  defendant, 
which  rents  were  the  property  of  the  defendant,  as  alleged. 
The  plaintiff  denied  all  liability  on  the  counterclaim,  and  averred 
that  the  items  set  up  in  such  counterclaim  had  all  been  adjusted 
and  included  in  a  certain  $4,000  note* which  was  executed  by 
plaintiff  to  defendant  at  the  time  of  the  execution  of  the  con- 
tract and  deed,  whereby  the^  defendant  became  entitled  to  such 
items.  At  the  close  of  the  evidence,  the  trial  court  directed 
a  verdict  for  the  defendant  on  his  counterclaim.  Plaintiff  ap- 
peals.— Reversed  and  remanded. 

McCoy  i&  McCoy,  A.  J,  Walsmith,  and  8,  V.  Reynolds,  for 
appellant. 

Thomas  J,  Bray,  for  appellee. 

Evans,  C.  J. — ^B.  O.  Cruzen,  the  original  plaintiff,  died 
pending  suit,  and  his  administrator  was  substituted.  For  con- 
venience of  discussion,  we  shall  refer  to  the  decedent  as  the  party 
plaintiff.  On  May  26,  1919,  Cruzen  and  Dunwoody  entered 
into  a  contract  for  exchange  of  properties.  Pursuant  to  such 
contract,  warranty  deeds  were  mutually  exchanged,  whereby 
each  grantee  assumed  an  existing  mortgage  upon  the  property 
purchased  by  him.  The  property  conveyed  by  Dunwoody,  con- 
sisted of  a  farm  of  250^^  acres,  and  was  subject  to  a  mortgage 
of  $41,500.  The  property  conveyed  by  Cruzen  consisted  of  a 
store  building  in  town,  and  was  subject  to  an  existing  mortgage 
of  $6,400.  This  contract  constituted  the  consideration  for  the 
respective  deeds.  Each  deed  describes  its  consideration  in  iden- 
tical terms,  as  **an  exchange  of  property  and  one  dollar."  At 
the  time  of  the  exchange,  each  property  was  in  the  possession 
of  a  tenant,  under  lease.  The  lease  upon  the  store  property 
provided  for  a  rental  of  $85  per  month,  payable  upon  the  first 
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day  of  each  month  in  advance.  At  the  time  of  the  execution  of 
the  contract,  all  rent  accrued  upon  such  property  had  been  paid 
by  the  tenant  to  the  landlord,  and  no  unpaid  rent  had  then 
accrued.     The  contract  contained  the  following  provisions: 

''It  is  further  agreed  that  both  parties  hereto  shall  pay  the 
taxes  on  their  respective  premises  for  the  year  1918,  and  each 
party  will  assume  the  lease  now  on  the  respective  premises,  which* 
leases  are  to  be  assigned.  The  insurance  now  upon  said  respec- 
tive premises  is  to  be  assigned  by  the  respective  parties  to  the 
other. 

**  Possession  of  the  respective  properties  to  be  given  immedi- 
ately. 

* '  The  intention  of  this  contract  is  to  place  the  parties  in  the 
same  situation  as  though  they  had  made  a  trade  prior  to  March 
1,  1919,  possession  to  be  taken  on  the  1st  day  of  March,  1919. 

"Deeds  to  the  respective  premises  are  to  be  execut-ed  by  the 
respective  parties  and  placed  in  escrow  on  or  before  the  29th  day 
of  May,  1919,  with  Irving  C.  Johnson  at  his  office  in  Oskaloosa, 
Iowa." 

The  contract  also  provided  that  Cruzen  should  execute  a 
promissory  note  to  Dunwoody  for  $4,000.  In  assuming  the  exist- 
ing mortgage  upon  the  property  purchased  by  him,  each  party 
assumed  the  interest  thereon  from  March  1,  1919.  It  is  upon 
this  contract  that  defendant,  Dunwoody,  bases  his  counterclaim 
for  $255,  being  $85  per  month  for  the  months  of  March,  April, 
and  May.  The  theory  is  that,  under  the  terms  of  the  contract, 
he  was  entitled  to  all  rent  accruing  under  the  store  lease  for 
the  months  of  March,  April,  and  May,  which  rents  had  been  pre- 
viously collected  by  Cruzen.  The  main  contention  for  the  plain- 
tiff is  that  the  contract  fixed  the  amount  due  in  the  adjustment 
from  Cruzen  to  Dunwoody  at  $4,000,  and  that  the  item  of  $255 
for  rents  already  received  by  Cruzen  was  included  in  the  note 
for  $4,000.  He  introduced  some  evidence  and  offered  more,  tend- 
ing strongly  to  prove  that  the  $4,000  note  included  the  item 
of  $255  for  rent  collected  by  Cruzen.  So  much  of  such  evidence 
as  was  introduced  was  stricken  on  motion,  and  all  other  offers 
were  refused.  One  of  such  offers  was  a  memorandum,  alleged 
to  contain  the  original  figures  which  made  up  the  adjustment 
between  the  parties  at  the  time  of  the  execution  of  the  contract, 
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which  showed  the  item  of  $255  for  rent,  as  a  part  of  the  compu- 
tation. This  memorandum  disclosed  that  the  equity  of  Dun- 
woody  in  his  farm  over  and  above  the  mortgage  was  fixed  at 
$21,125,  and  that  the  equity  of  Cruzen  in  his  store  building  over 
and  above  the  mortgage  was  $17,600. 

A  second  contention  for  the  plaintiff,  Cruzen,  is  that  all 
sums  due  from  Cruzen  to  Dunwoody  as  a  result  of  the  contract 
must  be  presumed  to  be  included  in  his  promise  to  pay  $4,000. 
Other  contentions  are  made  in  his  behalf  which  we  have  no  oc- 
casion to  notice.     The  theory  adopted  by  the  trial  court  was 
that,  by  the  terms  of  the  contract,  Dunwoody  was  entitled  to  the 
rent  for  the  months  of  March,  April,  and  May,  and  that,  there- 
fore, the  evidence  offered  by  the  plaintiff  tended  to  contradict 
or  vary  the  contract  in  that  regard.    In  view  of  the  fact  that  the 
contract  by  its  terms  was  made  to  relate  back  nunc  pro  tunc 
to  March  1,  19l9,  we  will  assume  that  the  items  of  rent  already 
accrued  and  collected  by  Cruzen,  amounting  to  $255,  would 
naturally  and  unavoidably  enter  into  the  consideration  of  the 
parties  in  adjusting  their  mutual  obligations.    We  will  assume 
also,  for  the  sake  of  the  argument,  that  it  was  mutually  recog- 
nized by  the  parties  aS  an  item  of  credit  in  favor  of  Dunwoody. 
Does  it  follow  that  it  must  be  deemed  a  separate  and  distinct 
item  of  liability  under  the  contract?    If,  in  the  adjustment,  a 
balance  had  been  found  in  favor  of  Cruzen,  and  a  note  had  been 
executed  therefor  by  Dunwoody,  could  he  have  set  up  the  item 
of  $255  as  an  offset  or  counterclaim  to  such  balance?    Would 
not  such  item  be  deemed  to  have  been  absorbed  in  the  striking 
of  the  balance?     The  balance  having  been  found  in  favor  of 
Dunwoody,  is  it  any  less  true  that,  in  the  striking  of  such  balance, 
all  items  of  credit  due  Dunwoody  were  absorbed  therein?    The 
contract  contains  one  promise  to  pay.    The  amount  thus  prom- 
ised is  fixed  at  $4,000.    If  the  plaintiff  had  offered  oral  evidence 
to  prove  that  the  amount  promised  was  less  than  $4,000,  then 
the  evidence  would  be  objectionable,  as  varying  the  written  con- 
tract.    If  the  defendant  should  offer  evidence  to  show  that  the 
amount  promised  was  to  be  more  than  $4,000,  such  evidence 
would  be  alike  objectionable.    And  yet  this  is  the  very  effect  of 
the  allowance  of  the  counterclaim.    The  counterclaim  does  not 
seek  to  hold  the  plaintiff  liable  for  act^  done  subsequently  to  the 
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execution  of  the  contract  in  violation  thereof.  Under  defendant's 
theory,  plaintiff  was  already  liable  for  the  $255,  at  the  very 
time  he  signed  the  contract.  It  necessarily  entered  into  the 
contemplation  of  the  parties  in  the  adjustment  of  the  balance 
due  from  one  to  the  other.  There  was  no  way  that  this  item  could 
be  adjusted,  except  by  pa3anent  to  Dunwoody,  or  by  including 
the  item  as  a  credit  in  the  adjustment  of  the  balance.  If  the 
amount  due  Dunwoody  was  $4,255,  why  should  it  be  stated  in 
the  contract  as  $4,000  ?  The  defendant  sues  upon  the  contract. 
The  contract  contains  a  definite  promise  by  Cruzen  to  pay  a 
definite  amount.  This  part  of  the  contract  is  entirely  con- 
sistent with  every  other  part  of  the  contract,  nor  is  it  incon- 
sistent with  the  theory  that  the  nunc  pro  tunc  provision  of  the 
contract  worked  a  credit  of  $255  in  favor  of  Dunwoody.  The 
contract  does  not  purport  to  set  out  the  items  which  make  up  the 
$4,000,  nor  is  it  essential  that  it  should  do  so.  The  amount  so 
fixed  is  presumed  to  have  included  every  credit  due  either  party. 
By  way  of  further  illustration,  suppose  that  the  contract  had 
contained  a  promise  by  Cruzen  to  pay  $255  to  Dunwoody,  in- 
stead of  $4,000,  and  that  he  had  given  his  note  therefor,  doubt- 
less the  defendant  would  hardly  claim,  in  such  a  case,  that, 
after  taking  Cruzen 's  note  for  $255,  he  could  still  sue  him, 
as  herein,  for  an  additional  $255.  Yet  such  is  the  actual  posi- 
tion occupied  by  the  defendant.  Plaintiff  concededly  owes  the 
$4,000  fixed  by  the  contract,  and,  so  far  as  appears,  has  given  his 
note  therefor;  and  the  defendant  is  in  the  position  of  claiming 
that  the  amount  should  be  $255  greater  than  specified  in  the 
contract. 

In  view  of  our  conclusion  reached  at  this  point,  it  is  need- 
less that  we  consider  the  question  whether  the  oral  evidence 
offered  by  plaintiff  was  admissible  or  not.  In  view  of  the  fact 
that  the  contract  was  silent  as  to  the  items  which  made  up  the 
$4,000,  there  is  something  to  be  said  for  the  admissibility  of 
the  evidence  as  to  such  items,  if  material,  provided  that  it  should 
not  tend  to  show  the  amount  due  from  Cruzen  to  be  either  less 
or  more  than  $4,000.  It  is  enough  to  say  that  the  plaintiff  had 
no  need  of  the  evidence,  and  that  it  was  at  least  immaterial, 
even  if  competent. 

It  is  our  conclusion  that  whatever  the  effect  of  the  nunc  pro 
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tunc  provision  of  the  contract  in  giving  rise  to  a  credit  in 
favor  of  the  defendant,  such  credit  is  presumed  to  have  been  in- 
cluded in  the  adjustment  of  the  balance  between  the  parties, 
and  that  the  specific  amount  fixed  upon  in  the'  contract  measures 
the  full  liability  of  the  plaintiff.  It  necessarily  follows  that  the 
motion  of  the  plaintiff  for  a  directed  verdict  in  his  favor  for  the 
amount  of  the  taxes,  with  interest,  should  have  been  sustained. 
The  judgment  of  the  trial  court  is,  accordingly,  reversed,  with 
directions  to  enter  judgment  for  the  plaintiff  accordingly. — 
Reversed  and  remanded. 

Stevens,  Abthub,  and  Favillb,  J  J.,  concur. 


Lee  Friab,  Appellee,  v.  Bae-Ghandleb  Company  et  al., 

Appellants. 

INPAKTS:     Insufficient  Misrepresentation  as  to  Majority.     A  state- 

1  ment  by  a  minor,  true  in  fact,  to  the  effect  **that  he  has  money  in 
a  bank,'*  will  not  constitute  "misrepresentation  as  to  his  majority,'* 
when  it  is  manifest  that  the  statement  was  neither  made  hor  under- 
stood as  having  any  reference  to  the  age  of  the  declarant.  (Sec. 
3190,  Code,  1897.) 

PBINOIPAL  AKD  AOZOVT:    Agent's  Knowledge  Impiited  to  Principal. 

2  The  knowledge  of  an  agent,  acquired  during  the  time  of  his  agency, 
that  a  party  with  whom  he  was  dealing  for  the  principal  was  a 
minor,  will  be  imputed  to  the  principal  even  though  such  knowledge 
was  casually  acquired — not  acquired  during  any  business  transaction. 

IKPANT8:     ''Engaging  in  Business"  Defined.    The  act  of  a  minor  in 

3  occasionally  driving  an  automobile  for  hire,  or  occasionally  selling 
corporate  stocks  on  a  commission,  is  not  such  ''engaging  in  busi- 
ness" as  will  justify  a  person  who  deals  with  the  minor  in  believing 
that  he  is  of  full  age.     (See.  3190,  Code,  1897.) 

Appeal  from  Polk  District  Coturt. — Hubert  Utthbback,  Jud^e. 

November  15,  1921. 

Plaintiff  seeks  to  disaflBrm  contracts  for  the  purchase  of 
several  automobiles,  entered  into  while  a  minor,  and  to  recover 
the  various  sums  paid  therefor.  Jud«?ment  for  plaintiff.  De- 
fendants appeal. — Affirmed. 
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James  C,  Hume,  for  appellants. 
Brocketi,  Strauss  &  Blake,  for  appellee. 

Stevens,  J. — I.  Defendants,  who  are  automobile  dealers, 
admit  the  allegations  of  plaintiff's  petition:  That,  on  April  8, 
1917,  he  purchased  a  Chandler  roadster  automobile  of  them, 
1.  iKTAMTs:  in-  f^^  which  he  paid  $1,300;  that,  during  May,  he 
?e"Menta«on  traded  the  roadster  to  them  for  a  Chandler 
as  to  majority,  touriug  car,  paying  a  difference  of  $100;  that, 
on  or  about  June  17th,  he  traded  the  Chandler  touring  car 
to  them,  together  with  a  Ford  automobile  of  the  value  of  $200, 
and  paid  a  difference  of  $100  for  another  new  touring  car ;  and 
that,  about  the  middle  of  August,  he  purchased  a  new  roadster, 
for  which  he  gave  a  note  for  $1,190.  The  note  was  subsequently 
paid. 

Plaintiff  further  alleged  in  his  petition  that  he  purchased 
a  secondhand  automobile  of  the  defendants,  on  July  1st.  This 
transaction  was  denied  by  defendants,  and  the  claim  was  with- 
drawn by  plaintiff,  and  is  not  now  involved. 

Defendants,  by  way  of  avoidance,  and  as  affirmative  de- 
fenses, set  up  misrepresentation  by  plaintiff  as  to  his  majority, 
and  contend  that  they  had  good  reason  to  believe  him  capable  of 
contracting,  from  his  having  engaged  in  business  as  an  adult. 
While  some  contention  is  made  by  counsel  for  appellants  that 
the  right  of  plaintiff  to  disaffirm  and  recover  back  the  purchase 
price  and  boot  money  received  by  defendants  must  be  determined 
under  the  common  law,  we  think  the  facts  bring  the  case  squarely 
within  the  prior  decisions  of  this  court  and  within  the  provisions 
of  Sections  3189  and  3190  of  the  Code,  which  are  as  follows: 

**Sec.  3189.  A  minor  is  bound  not  only  by  contracts  for 
necessaries,  but  also  by  his  other  contracts,  unless  he  disaffirms 
them  within  a  reasonable  time  after  he  attains  his  majority,  and 
restores  to  the  other  party  all  money  or  property  received  by 
him  by  virtue  of  the  contract,  and  remaining  within  his  control 
at  any  time  after  his  attaining  his  majority,  except  as  otherwise 
Drovided. 

*'Sec.  3190.  No  contract  can  be  thus  disaffirmed  in  cases 
where,  on  account  of  the  minor's  own  misrepresentations  as  to 
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his  majority,  or  from  his  having  engaged  in  business  as  an  adult, 
the  other  party  had  good  reason  to  believe  him  capable  of  con- 
tracting. ' ' 

The  record  contains  no  evidence  of  any  direct  statement  or 
representation  by  plaintiff  to  defendants  or  their  agents  as  to  his 
age  prior  to  June  9th,  but  on  that  date  he  informed  Joe  Long- 
well,  defendants'  salesman,  with  whom  the  transaction  of  April 
8th  was  had,  that  he  was  a  minor,  and  was  not  required  to 
roister  under  the  registration  act  of  Congress.  No  claim  is 
made  by  appellants  that  he  purposely  made  false  statements  as 
to  his  age ;  but  the  evidence  shows  that,  on  the  evening  of  April 
8th,  when  he  purchased  the  first  roadster,  he  requested  permis- 
sion to  take  it  out  at  once,  and  to  pay  for  it  the  following  *day, 
saying  that  his  money  was  in  a  bank  at  Grimes.  His  request 
was  submitted  to  Elliott  or  Windsor  by  Longwell,  and  approved. 
The  evidence  also  tends  to  show  that  he  said  at  other  times 
that  he  owned  stock  in  a  canning  factory  at  Grimes;  that  he 
was  engaged  in  secret  service  work;  that  he  had  been  em- 
ployed by  the  Hawkeye  Tire  Company,  a  corporation,  to  sell 
stock  upon  a  commission ;  and  that  he  owned  some  of  the  stock 
of  the  tire  company.    The  language  of  Section  3190  is  that : 

''No  contract  can  be  thus  disaffirmed  in  cases  where,  on 
account  of  the  minor's  own  misrepresentations  as  to  his  majority 
•  •  •  the  other  party  had  good  reason  to  believe  him  capable 
of  contracting. '  * 

The  representation  that  his  money  was  in  a  bank  at  Grimes 
could  not  have  been  intended  by  plaintiff  as  a  misrepresentation 
of  his  age.  Defendants  had  raised  no  question  on  that  point, 
and  there  was  no  necessity  for  any  statement  as  to  his  age.  Or- 
dinarily, perhaps,  a  minor  would  not  have  funds  in  a  bank  upon 
which  he  could  draw  for  the  purpose  of  paying  for  an  automo- 
bile ;  but  at  most,  a  mere  inference  that  he  had  attained  his  ma- 
jority might  be  drawn  from  the  statement.  So  far  as  appears,  the 
statement  was  innocently  made,  and  without  any  thought  upon 
plaintiff's  part  that  he  was  misrepresenting  or  making  a  repre- 
sentation as  to  his  age,  nor  did  defendants  so  interpret  it  at  the 
time.  The  misrepresentation  which  will  enable  a  party  who  has 
contracted  with  a  minor  to  invoke  the  statute  must  be  '*the 
minor's  own  misrepresentation  as  to  his  majority:"  that  is,  it 
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must  be  some  affirmative  or  definite  statement,  intended  to  mis- 
lead  and  to  create  a  belief  in  the  mind  of  the  other  party  that 
the  minor  is  capable  of  contracting.  The  evidence  offered  by  de- 
fendants was  not  of  this  character,  and  the  court  properly  held 
that  the  plaintiff  was  not  deprived  of  the  right  to  disaffirm,  be- 
cause of  misrepresentation  as  to  his  majority.  Plaintiff  did 
have  money  in  the  bank,  which  he  withdrew  and  turned  over  to 
defendants  in  payment  for  the  automobile. 

II.  The  evidence  also  shows  that  all  of  the  transactions 
with  plaintiff  on  behalf  of  the  defendants  were  conducted  by 
Joe  Longwell,  and  that  two  of  them  were  after  he  knew  plaintiff 

was  a  minor.     While  this  information  did  not 
'  A«BNr:  agent's     come  to  the  attention  of  Longwell  while  he  was 
puted  to  prin-      actually  engaged  in  making  a  sale  of  an  auto- 
*^'^"  ■  mobile  to  plaintiff,  or  in  exchanging  automobiles, 

it  was  during  the  period  of  his  employment  as  a  salesman  by  de- 
fendants, and  very  near  to  the  time  of  two  of  the  transactions; 
and  notice  thereof  was  imputed  to  his  principal. 

The  case  is  at  least  as  strong  on  this  point  as  it  would  have 
been  if  the  knowledge  had  been  acquired  before  Longwell  be- 
came the  agent  of  defendants,  but  so  recently  as  that  it  |vould 
be  presumed  that  he  had  not  forgotten  the  fact.  It  is  the  law  in 
this  state  that  the  principal  is  chargeable  with  knowledge  of  the 
agent  acquired  before  the  agency  began,  if  so  recent  as  to  justify 
an  inference  that  he  had  it  in  mind  at  the  time  of  the  transac- 
tion. Yerger  v.  Barz,  56  Iowa  77;  Stennett  v.  Pennsylvania 
Fire  Ins.  Co.,  68  Iowa  674;  McClelland  v.  Saul,  113  Iowa  208. 
See,  also,  note  following  Hall  &  B,  W.  M,  Co.  v.  Haley  Furn.  & 
Mfg.  Co.,  L.  R.  A.  1918  B,  924.  The  rule  of  these  cases  is,  of 
course,  not  applicable  to  the  sales  in  April  and  May. 

III.  The  words  "engaging  in  business,"  within  the  mean- 
ing of  Section  3190  of  the  Code,  are  difficult  of  precise  definition. 
They  certainly  mean  something  more  than  working  for  wages 

upon  a  farm  or  in  a  factory,  or  as  a  chauffeur, 

3.  Infants:    "en-  i     i  •         •  ^  -i  .     -i 

gaging  in  busi-     or  clcrking  lu  a  store,  and  many  similar  occupa- 

ness"   defined.  ..  -«.,  ,  .  . 

tions.  These  employments  are  as  common  to 
minors  as  to  adults,  and  there  is  nothing  in  the  nature  or  charac- 
ter thereof  to  indicate  that  a  minor  thus  employed  is  engaged  in 
business  as  an  adult.     These  occupations  are  not  peculiar  to 
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adults.  The  testimony  showed  without  dispute  that  plaintiff 
was  employed  to  drive  an  automobile,  for  a  time,  for  a  secret 
service  agent,  and  that  he  solicited  subscriptions  to  stock  for  the 
Hawkeye  Tire  Company  upon  a  commission  basis,  and  that  his 
net  earnings  as  a  stock  salesman  were  about  $1,000.  During  the 
time  he  was  selling  stock,  he  was  also  attending  a  commercial 
college  in  Des  Moines,  and  was  living  at  the  Y.  M.  C.  A.,  but  was 
spending  his  week-ends  at  the  home  of  his  parents,  at  Grimes. 
We  said,  in  Beickler  v.  Guenther,  121  Iowa  419 : 

**To  'engage  in  business'  is  uniformly  construed  as  signify- 
ing *to  follow  that  employment  or  occupation  which  occupies 
the  time,  attention,  and  labor,  for  the  purpose  of  a  livelihood  or 
profit.'  Abel  v.  State,  90  Ala.  631  (8  So.  760);  Shryock  v. 
Latimer,' 57  Tex.  674;  Hickey  v.  Thompson,  52  Ark.  234  (12  S. 
W.  475).  See  authorities  collected  in  6  Cyc.  259.  The  definition 
of  *  business'  given  by  Webster  is  quite  generally  accepted; 
*That  which  engages  the  time,  attention,  or  labor  of  anyone  as 
his  principal  concern  or  interest,  whether  for  a  longer  or  shorter 
time;  constant  employment;  regular  occupation.'  The  kind  of 
employment  is  immaterial,  under  our  statute.  It  may  be  any 
particular  occupation  in  which  the  minor  engages  as  an  em- 
ployment. The  transaction  of  business  occasionally  would  be, 
in  one  sense,  'engaging  in  business,'  but  the  statute  evidently 
contemplates  doing  so  as  a  regular  occupation  or  employment." 

To  the  same  effect  is  In  re  Estate  of  Colbxirn,  186  Iowa  590 ; 
Southern  Cotton  Oil  Co.  v.  Dukes,  121  Ga.  787  (49  S.  E.  788) ; 
Seeley  v.  Seeley-Hotve-LeVan  Co.,  128  Iowa  294;  First  Nat.  Bank 
V.  Casey,  158  Iowa  349. 

One  engaged  as  chauffeur,  as  a  laborer,  clerk,  or  stock  sales- 
man, although  upon  a  commission  basis,  is  not  engaged  in  an 
independent  business,  in  which  he  assumes  and  pays  obligations 
Rowing  out  of  and  peculiar  to  the  business.  One  engaged  in 
business  as  an  adult  makes  contracts  and  assumes  obligations 
which  are  binding  as  a  matter  of  course,  and  without  question  as 
to  his  right  to  do  so.  Testimony  was  offered,  showing  that  plain- 
tiff had  the  appearance  of  an  adult.  This  fact  may  have,  to  some 
extent,  deceived  defendants,  but  it  was  in  no  sense  a  misrepre- 
sentation. It  was  material  and  to  be  considered,  in  this  case, 
only  on  the  question  of  his  having  engaged  in  business  as  an 
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adult.  The  facts  of  this  case  are  no  stronger  than  in  Seeley 
V,  Seeley-Hawe-LeVan  Co,,  supra,  in  which  we  held  that  the 
evidence  was  insufficient  to  show  that  Cecil  Dixon,  a  minor  who 
sought  to  disaffirm  a  contract  for  stock  and  the  subsequent  settle- 
ment of  a  controversy  growing  out  of  such  purchase  of  stock, 
had  engaged  in  an  independent  business  as  an  adult.  Plain- 
tiff's father,  however,  testified  that  he  informed  defendants, 
shortly  after  plaintiff  purchased  the  roadster  on  April  8th,  that 
plaintiff  was  a  minor ;  but  this  testimony  is  denied  by  the  defend- 
ants. The  issues  were  properly  withdrawn  from  the  jury  and  a 
verdict  directed  for  the  plaintiff  at  the  close  of  all  the  evidence. 
— Affirmed.  « 

Evans,  C.  J.,  Arthur  and  Favillb,  JJ.,  concur. 


E.  Howard,  Appellant,  v.  FmsT  National  Bank  of  Cherokee, 

Appellee. 

KEGLIGENOE:    Jitry  Qnestion.    Evidence  hold  to  present  a  jury  ques- 

1  tion  on  the  issue  of  negligence  attending  the  condition  of  a  stair- 
way and  the  fall  of  plaintiff  thereon. 

NEW  TRIAIi:     Newly  Discovered  Onmiilative  Testimony.     Newly  dis- 

2  covered  testimony  to  the  effect  that  a  witness  had  stated  outside 
of  court  that  he  did  not  remember  whether  a  hallway  was  lighted, 
when  he  had  testified  in  court  that  the  hallway  was  lighted,  is 
cumulative  to  testimony  by  the  applicant  for  a  new  trial  that  the 
hallway  was  not  lighted,  and  insufficient  to  justify  the  granting 
of  a  new  trial. 

NEW  TBIAL:    Gambling  on  Presence  of  Witness.    A  litigant  may  not 

3  allow  his  cause  to  proceed  without  application  for  continuance,  with 
full  knowledge  that  his  witness  may  not  be  present,  and  thereafter 
base  an  application  for  a  |iew  trial  on  the  nonappearance  of  the 
witness. 

Appeal  from  Cherokee  District  Court. — ^William  Hutchinson, 

Judge. 

November  15,  1921. 

Action  for  damages  for  personal  injury  resulting  to  plain- 
tiff from  a  fall  upon  the  stairway  in  the  building  of  the  defend- 
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ant.     Verdict  for  the  defendant,  and  the  plaintiff  appeals. — 
Affirmed, 

Claud  M.  Smith,  for  appellant. 

Molyneux  &  Maker  and  C  D.  Malay,  for  appellee. 

FayttjiK,  J. — The  appellee  owns  a  bank  building  in  the  city 
of  Cherokee.  The  lower  part  of  the  building  is  occupied  as  a 
banking  room,  and  the  upper  part  consists  of  ofSces  that  are 

rented  to  different  tenants.     The  bank  fronts 
^*  «i^^««^!!S^«        to  the  south  on  Main  Street.    There  is  an  en- 

jury  qnenion. 

trance  way  leading  from  the  street  into  a  small 
vestibule,  and  two  or  three  steps  leading  from  there  to  a  level 
with  the  floor  of  the  bank  building.    At  this  place  there  is  an 
entrance  way  or  corridor  from  which  one  desiring  to  enter  the 
bank  building  turns  to  the  left  and  passes  into  the  banking  room. 
Directly  opposite  the  steps  leading  from  the  street  to  this  corri- 
dor is  the  stairway  leading  to  the  second  story  of  the  building. 
This  stairway  is  about  four  feet  in  width,  and  next  to  the  cor- 
ridor at  the  foot  of  the  stairway  are  two  swinging  doors,  each 
about  two  feet  wide,  with  glass  panels  in  the  upper  half  of  each. 
The  outer  door  of  the  bank  entrance  from  the  street  has  a  plate 
glass  in  the  upper  half.     The  stairway  leading  to  the  upper 
floor  has  a  hand  rail  on  the  west  side.    There  are  two  skylights 
in  the  hall  on  the  upper  floor.    These  are  not  directly  over  the 
stairway,  but  furnish  some  light  to  the  stairway  and  the  hall. 
The  accident  in  controversy  happened  about  5  o'clock  in 
the  afternoon  of  March  4,  1919.    The  appellant  had  been  to  see 
a  party  on  a  matter  of  business,  in  a  room  on  the  upper  floor 
of  the  bank  building,  and  had  passed  up  the  stairway  in  question. 
On  returning,  it  is  his  contention  that,  as  he  came  down  the 
stairway,  within  two  or  three  steps  from  the  swinging  doors  at 
the  corridor,  he  stepped  upon  a  rug  which  had  been  left  on  the 
stairs  by  the  janitor,  and  slipped,  and  fell  through  the  swinging 
doors,  and  was  injured.     Appellant  testified  that,  in  coming 
down  the  stairway,  he  did  not  have  hold  of  the  hand  rail.    The 
rug  in  question  was  usually  kept  in  the  corridor  near  the  foot  of 
the  stairway.    The  janitor  of  the  building  testified  that  he  was 

Vol.  192  Ia,-— 28 
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in  the  corridor,  at  the  time  of  appellant's  fall,  and  that  the 
rug  in  question  was  not  upon  the  stairway,  as  claimed  by  the 
appellant,  but  that  the  same  had  been  placed  by  the  janitor  upon 
a  radiator  in  the  corridor,  while  he  was  cleaning  up  the  floor. 
Immediately  after  the  appellant's  fall,  one  of  the  oflScers  of  the 
bank  stepped  from  the  banking  room  into  the  eorridor,  and  as- 
sisted the  appellant  to  arise. 

I.  It  is  argued  that  the  verdict  is  clearly  against  the 
weight  of  the  evidence ;  that  appellant  was  entitled  to  a  verdict 
in  any  event ;  and  that  the  only  question  that  should  have  been 
submitted  to  the  jury  was  the  question  of  the  amount  of  re- 
covery. It  is  very  apparent  from  the  foregoing  statement  that 
the  case  was  properly  one  for  the  consideration  of  the  jury ;  that 
the  matters  were  fairly  in  dispute ;  and  that  the  verdict  is  not  so 
contrary  to  the  evidence  as  to  have  justified  the  lower  court  in 
setting  the  same  aside. 

II.  It  is  contended  that  the  court  erred  in  refusing  to 
grant  a  new  trial  because  of  newly  discovered  evidence.  Tl^e 
janitor  of  the  building,  one  Anderson,  was  a  witness  in  behalf 
2.  nkw  trial:         ^^  ^^®  appellee  on  the  trial.    In  support  of  his 

?o^^7e/cuinuia-  ™^t,ion  for  a  new  trial,  counsel  for  appellant 
tive  testimony,  fli^^  jjig  Qy^  affidavit,  in  which  he  states,  in  sub- 
stance, that,  the  day  following  the  trial  of  the  case,  and  after  the 
verdict  had  been  returned,  he  had  a  talk  with  one  Leeds,  in 
which  Leeds  stated  that  he  was  present  in  the  court  room  during 
the  trial,  and  sat  near  the  witness,  Anderson,  and  that,  at  said 
time,  he  asked  Anderson  if  the  light  in  the  hallway  was  lighted 
at  the  time  of  the  injury,  and  that  Anderson  stated  to  Leeds  that 
he  could  not  say  whether  it  was  lighted  or  not.  The  affidavit  of 
counsel  also  disclosed  that  Leeds  refused  to  make  an  affidavit 
voluntarily  in  regard  to  said  matter.  Upon  the  trial,  Anderson 
had  testified  that  the  light  over  the  stairway  was  lighted  at  the 
time,  but  that  he  did  not  know  who  lighted  it. 

The  court  did  not  err  in  refusing  to  grant  a  new  trial  be- 
cause of  this  newly  discovered  evidence.  Appellant  had  testi- 
fied that  the  stairway  was  not  lighted.  If  Leeds  could  have  been 
produced  as  a  witness,  his  testimony  would  have  been  in  the 
nature  of  cumulative  evidence.  We  think  the  showing  by  the 
attorney's  affidavit  was  wholly  insufficient  to  justify  the  grant- 
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ing  of  a  new  trial,  under  the  eireinnstances  disclosed,  and  that 
the  ruling  of  the  trial  court  was  correct. 

III.  It  is  claimed  that  the  court  erred  in  not  granting 
appellant  a  new  trial  because  of  the  absence  of  a  witness,  and  be- 
cause of  the  destruction  of  an  X-ray  plate  that  had  been  taken 
3  jfjj^  trial:         ^^  appellant's  injury.    The  record  in  regard  to 

SrSeSc?  ot        ^^^  matter  is  very  meager.  In  the  motion  for  a 
witness.  ^g^  trial,  the  attorney  for  the  appellant  filed  his 

affidavit,  wherein  he  stated  that,  upon  the  morning  of  the  trial, 
he  called  upon  one  Dr.  Edgar,  who  had  taken  an  X-ray  picture 
of  appellant's  injury,  and  found  that  the  X-ray  plate  had  been 
accidently  broken,  and  that  the  said  doctor  was  unable  to  testify 
with  reference  thereto,  as  the  plate  had  been  prepared  by  one 
Dr.  Hook ;  that  a  subpoena  had  been  issued  for  Dr.  Hook,  after 
the  cause  had  been  assigned  for  trial,  and  counsel  did  not  learn 
that  he  had  left  the  state  and  gone  to  Missouri,  until  noon  of  the 
day  of  the  trial.  No  showing  whatever  was  made  to  the  court  in 
regard  to  the  said  matter  during  the  trial,  except  the  statement 
of  counsel  that  he  had  issued  a  subpoena  for  the  doctor,  and 
found  that  he  had  gone  to  Missouri.  No  continuance  was  asked. 
No  showing  whatever  was  made  to  the  court  in  regard  to  what 
was  expected  to  be  proven  by  the  witness. 

It  is  too  plain  to  require  further  comment  that  a  party  can- 
not proceed  to  trial  under  such  circumstances  and,  after  an 
adverse  verdict,  seek,  by  motion  for  a  new  trial,  to  avail  himself 
of  the  absence  of  a  witness.  There  is  no  showing  whatever  that, 
even  if  the  witness  had  been  present,  his  testimony  would  have 
been  material  or  competent. 

The  motion  for  a  new  trial  was  properly  overruled. 

IV.  It  is  claimed  that  the  court  erred  in  refusing  to  permit 
the  appellant  to  testify  in  regard  to  statements  made  by  him  at 
the  timQ  of  the  injury,  it  being  contended  that  this  was  a  part 
of  the  res  gestae.  In  any  event,  there  was  no  error  committed 
by  the  court  in  the  ruling  on  this  matter ;  for,  after  the  ruling 
complained  of  was  made,  appellant  was  permitted  to  testify 
fully  in  regard  to  all  that  was  said  at  the  time  of  the  injury, 
both  by  himself  and  by  the  other  parties  present.  The  ease 
presented  a  fact  question,  for  the  determination  of  a  jury.  We 
can  review  only  alleged  errors  of  law  committed  upon  the  trial. 
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We  find  no  error  on  the  part  of  the  trial  court  in  any  of  the 
matters  complained  of  by  appellant.  The  judgment  of  the  lower 
court  must  be,  and  the  same  is, — Affirmed, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


In  re  Estate  of  Jacob  Schultz. 

EXEOITTORS  AND  ADMINISTBATOBS:    Notice  of  AppUcation  to  SeU 

1  Bealty — ^Proper  Proof  of  Service.  Proof  of  service  of  a  notice  of  an 
application  for  the  sale  of  the  property  of  a  decedent  to  pay  debts 
is  not  necessarily  to  be  made  by  affidavit. 

«PBO0ES8:     Service— Belated  Proof.     Principle  reaffirmed  that  an  affi- 

2  davit  of  service  of  a  notice  of  an  application  to  sell  the  real  estate 
of  a  deceased  must  be  attached  to  the  notice  within  six  months  after 
the  order  for  service  is  entered.     (See  Sec.  4680,  Code,  1897.) 

EXEOUTOBS  AND  ADMINISTBATOBS:    Sale  of  Bealty— PreBOmption 

3  Attending  Bedtals.  A  recital  in  an  order  for  the  sale  of  the  real 
estate  of  a  deceased  to  pay  debts,  that  all  parties  have  had  due  and 
legal  notice  of  the  application  to  sell,  generates  a  presumption  that 
such  fact  was  determined  on  competent  evidence,  even  though  the 
proof  of  service  attached  to  the  notice  is  defective, 

DESCENT  AND  DISTBIBUTION:    When  Homestead  Liable  for  Debts. 

4  A  homestead  which  passed  under  a  will  may  be  sold  for  the  payment 
of  debts  of  the  decedent. 

Appeal  from  Poweshiek  District  Court. — D.  W.  Hamilton, 

Judge. 

November  15,  1921. 

Proceeding  in  probate,  to  set  aside  an  order  for  the  sale  of 
real  estate.    Judgment  denying  the  relief  sought. — Affirmed, 

Frank  Bechly,  for  appellants. 

J.  6.  Shifflett  and  Boyd  &  Bayd,  for  appellees. 

Stevens,  J. — I.  Jacob  Schultz  died  testate,  in  1917.  By 
his  will,  he  designated  his  brother,  Fred  Schultz,  as  executor. 
Fred  Schultz  qualified  as  such,  and  on  October  17,  1918,  filed  a 
duly  verified  petition  in  the  office  of  the  clerk  of  the  district 
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court  of  Poweshiek  County,  alleging  that  the  personal  property 
of  the  estate  was  insufficient  to  pay  the  indebtedness  against  the 
same,  and  that  it  was  necessary  to  sell  real  estate  for  that  pur- 
pose, and  asked  authority  to  sell  Lot  3  in  Schultz 's  Addition  to 
the  town  of  Malcolm,  and  Block  1  in  Chapman's  Addition 
thereto ;  and  also  that  the  court  prescribe  the  notice  to  be  given, 
and  fix  the  time  and  place  for  hearing  the  application.  On  Janu- 
ary 7,  1919,  the  court  ordered  that  notice  of  the  hearing  be 
given  by  posting  one  notice  on  the  bulletin  board  at  the  front 
door  of  the  courthouse  in  Montezuma,  Iowa,  at  least  10  days 
prior  to  January  20, 1919.  On  January  8th,  a  copy  of  the  posted 
notice  was  filed  in  the  office  of  the  cleric  of  the  district  court,  with 
the  certificate  of  Glenn  L.  Eichhom,  clerk,  indorsed  thereon  or 
attached  thereto,  reciting  that  a  complete  and  correct  copy 
thereof  was  posted  on  the  bulletin  board  at  the  front  door  of  the 
courthouse  in  Montezuma.  The  seal  of  the  clerk's  office  was  at- 
tached to  the  certificate.  On  January  20th,  the  court,  after 
making  full  finding  of  all  jurisdictional  matters,  and  that  the 
personal  property  was  insufficient  to  pay  the  debts,  authorized 
the  executor  to  sell  the  above  described  real  estate  at  public  or 
private  sale,  but  if  at  private  sale,  at  not  less  than  its  appraised 
value.  On  September  9th  following,  the  executor  filed  a  report, 
showing  the  sale  of  the  property  to  W.  A.  Currie  at  private  sale, 
for  the  sum  of  $5,000,  the  appraised  value  thereof.  The  execu- 
tor's  report  of  sale  was  approved  on  the  same  day,  and  he  was 
ordered  to  execute  a  deed  to  the  purchaser  in  pursuance  thereof. 
On  November  10,  1919,  John  Schultz,  Emma  Lamb,  et  al.,  heirs 
at  law  of  Jacob  Schultz  and  legatees  under  his  will,  filed  a  mo- 
tion in  the  office  of  the  clerk  to  set  aside  the  alleged  default  and 
order  of  sale,  and  for  a  new  trial,  upon  the  grounds  that  they 
did  not  have  notice  of  the  application  of  the  order  to  sell  the 
real  estate;  that  the  notice  was  served  only  by  posting  on  the 
bulletin  board  in  front  of  the  courthouse  at  Montezuma ;  that,  as 
the  only  proof  of  such  service  was  the  certificate,  and  not  the 
affidavit  of  the  clerk,  the  court  acted  without  jurisdiction ;  and 
that  the  order  and  sale  was  of  no  effect,  and  is  void.  It  was  also 
alleged  in  the  motion  that  Block  3  was  the  homestead  of  Jacob 
Schultz  and  his  wife  at  the  time  of  his  death;  and  that  same 
descended  to  his  heirs,  freed  from  the  debts  of  their  ancestor; 
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and  that  no  showing  was  made,  before  the  order  of  sale  was 
entered,  that  the  personal  property  was  insufiScient  to  pay  the 
debts  that  had  been,  or  might  be,  proved  against  the  estate.  The 
motion  was  supported  by  the  identical  affidavit  of  each  of  the 
parties  named,  stating  that  no  notice  of  the  application'  of  the 
executor  was  served  upon  them,  and  that  they  did  not  know  about 
it  until  after  the  September  term  of  court,  at  which  the  order 
was  made.  There  was  also  an  additional  affidavit  by  May 
Broders  that  Block  3  was  the  homestead  of  her  father  and  his 
wife,  her  stepmother,  at  the  time  of  his  deatii.  The  parties  also 
filed  answer,  setting  up  the  defenses  already  mentioned.  W.  A. 
Currie,  the  purchaser,  intervened,  and  filed  a  resistance  to  the 
motion  and  application  to  set  aside  the  order  and  the  sale  of 
the  real  estate  to  him,  upon  the  ground  that  each  and  all  of  the 
parties  named  had  full  knowledge  of  the  contemplated  sale,  ac- 
quiesced therein,  and  consented  thereto,  and  that  they  are, 
therefore,  bound  by  said  proceedings.  All  of  the  affiants  were 
cross-examined  by  counsel  for  the  executor,  and  admitted  that 
they  knew  that  the  executor  contemplated  a  sale  of  the  real 
property  for  the  purpose  of  paying  debts,  and  at  least  one  or  two 
of  them  admitted  that  they  knew  that  application  had  been  made 
to  the  court  therefor.  None  of  them,  however,  admitted  knowl- 
edge of  the  posted  notice. 

No  evidence  was  offered  by  appellants  for  the  purpose  of 
showing  that  the  personal  property  was  sufficient  to  pay  the 
debts.  As  we  interpret  their  testimony,  appellants  were  prompted 
to  seek  to  have  the  order  of  sale  canceled  and  set  aside  for  the 
reason  that  the  property  was  sold  too  cheap.  No  evidence,  how- 
ever, was  offered  of  its  value.  One  of  affiants  stated  that, 
shortly  after  his  father's  death,  the  heirs  talked  it  over,  and 
agreed  that  it  should  be  sold  for  $6,800. 

No  claim  is  made  that  the  posted  notice  was  not  sufficient  in 

form  or  substance,  but  it  is  claimed  by  appellants  that  proof 

of  service  could  only  be  made  by  affidavit,  and  that  the  certificate 

1   KXECUT0R8  ^^  *^®  clerk  was  not  sufficient  proof  of  service : 

:J??.,tJ'i'.^*'"'       that  is,  that  proof  of  service  by  affidavit  in- 

°Hrafion'  to^  sell    <iorsed  thcrcon,  or  attached  to  a  copy  of  the 

'rolY  of  sel^^    posted  noticc,  is  essential  to  the  court's  jurisdic- 

««.  tion  to  order  a  sale  of  real  estate ;  and  that,  with- 
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out  such  affidavit,  no  authority  existed  to  hear  the  application 
or  to  authorize  the  executor  to  sell  the  property.  Counsel, 
throughout  their  argument,  apparently  confuse  the  proof  of 
service  required  of  a  notice  of  the  character  in  question  with  the 
proof  required  of  the  publication  of  an  original  notice  of  the 
commencement  of  an  action.  All  of  the  cases  cited  by  appellant 
relate  to  notice  by  publication.  BroghUl  v.  Lash,  3  G.  Greene 
357 ;  Lot  Two  V.  Swetlcmd,  4  G.  Greene  465 ;  McOahen  v.  Carr, 
6  Iowa  331 ;  Tunis  v.  Wiihrow,  10  Iowa  305 ;  Manion  v,  Brady, 
158  Iowa  306. 

Sections  3534  and  3535  of  the  Code  authorize  the  serving  of 
original  notice  by  publication,  and  prescribe  the  method  of  such 
service.    Code  Section  3536  is  as  follows: 

''When  the  foregoing  provisions  have  been  complied  with, 
the  defendant  so  notified  shall  be  required  to  appear  as  if  per- 
sonally served  on  the  day  of  the  last  publication  within  the 
county  in  which  the  petition  is  filed,  proof  thereof  being  made 
by  the  affidavit  of  the  publisher  or  his  foreman,  and  filed  before 
default  is  taken. ' ' 

As  contended  by  counsel  for  appellant,  we  have  repeatedly 
held  that  proof  of  publication  in  accordance  with  the  require- 
ments of  the  above  section  is  jurisdictional.  It  will  be  observed, 
however,  that  the  statute  requires  such  proof  to  be  made  and 
filed  before  default  is  entered.  Section  3323  of  the  Code  pro- 
vides that  sufficient  real  estate  may  be  sold  or  mortgaged  for  the 
purpose  of  paying  the  debts  against  the  estate  of  a  decedent,  if 
the  personal  property  is  insufficient  therefor.  Code  Section  3324 
provides  that,  before  an  order  to  that  effect  can  be  made,  all  per- 
sons interested  in  the  real  estate  shall  be  served  with  notice  in 
the  manner  prescribed  for  the  commencement  of  civil  actions 
"unless  a  different  one  is  prescribed  by  the  judge  or  court.'' 

Appellants  do  not  claim  that  a  proper  notice  was  not 
posted,  as  ordered  by  the  court.  It  will  at  o^ce  be  observed  that 
there  is  nothing  in  Title  XVII,  Chapter  3,  of  the  Code,  relating 
to  the  settl^nent  of  estates,  prescribing  the  kind  of  return  or 
proof  of  service  to  be  made  of  a  posted  notice.  Counsel  contend, 
however,  that  Section  4681  of  the  Code  requires  proof  of  service 
to  be  made  by  affidavit.     This  section  is  as  follows : 

"The  posting  up  or  service  of  any  notice  or  other  paper 
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required  by  law  may  be  proved  by  the  aflBdavit  of  any  com- 
petent witness  attached  to  a  copy  of  said  notice  or  paper,  and 
made  within  six  months  of  the  time  of  such  posting  up.'* 

The  purpose  and  meaning  of  this  section  will  be  better  un- 
derstood if  construed  in  connection  with  the  following  sections: 

'*Sec.  4680.  Publications  required  to  be  made  in  a  news- 
paper may  be  proved  by  the  affidavit  of  any  person  having  knowl- 
edge of  the  fact,  specifying  the  times  when  and  the  paper  in 
which  the  publication  was  made,  but  such  affidavit  must  be 
made  within  six  months  after  the  last  day  of  publication. 

**Sec.  4682.  Any  other  fact  which  is  required  to  be  shown 
by  affidavit,  and  which  may  be  required  for  future  use  in  any 
action  or  other  proceeding,  may  be  proved  by  pursuing  the 
course  above  indicated,  as  nearly  as  the  circumstances  of  the 
case  will  admit. 

**Sec.  4683.  Proof  so  made  may  be  perpetuated  and  pre- 
served for  future  use  by  filing  the  papers  above  mentioned  in 
the  office  of  the  clerk  of  the  district  court  of  the  county  where 
the  act  is  done,  and  the  original  affidavit  appended  to  the  notice 
or  paper,  if  there  is  one,  and,  if  not,  the  affidavit  by  itself  is 
presumptive  evidence  of  the  facts  stated  therein,  but  does  not 
preclude  other  modes  of  proof  now  held  sufficient." 

The  sections  quoted  above,  in  substance,  appear  in  the  Code 
of  1851  as  Sections  2427  to  2430,  inclusive.  They  have  been 
continued  in  the  several  revisions  since  the  Code  of  1851,  in 
each  of  which  they  have  been  codified  under  the  subject  **  Evi- 
dence.*' They  appear  in  Chapter  1,  Title  XXIII,  of  the  Code 
of  1897,  under  the  subtitle  ** General  Principles  of  Evidence." 
Section  4680  clearly  refers  to  publications  of  every  variety 
which  are  required  to  be  made  in  a  newspaper,  except  original 
notices.  Section  4681  authorizes  proof  of  posting  to  be  made  by 
the  affidavit  of  any  competent  wUti^ss,  attached  to  a  copy  of  the 
notice,  if  made  witjiin  six  months  of  the  time  of  such  posting. 
Section  4682  provides  that  any  other  fact  which  is  required  to 
be  shown  by  affidavit,  and  which  may  be  required  for  future  use 
in  any  action  or  other  proceeding,  may  be  proved  by  pursuing,  as 
nearly  as  the  circumstances  of  the  case  will  permit,  the  course 
indicated  by  the  preceding  sections.  Section  4683  provides  for 
the  perpetuation  and  preservation  for  future  use  as  evidence, 
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of  all  papers  therein  referred  to.  This  section  specifically  pro- 
vides that  proof  by  affidavit  **does  not  preclude  other  modes  of 
proof  now  held  sufficient. ''  We  have  frequently  had  occasion 
to  refer  to  these'  provisions  of  the  Code,  and  to  the  proof  of 
service  required  in  certain  cases,  as  will  appear  from  an  examina- 
tion of  the  following  cases  >  Shawhan  v.  Loffer,  24  Iowa  217 
Lees  V.  Wetmore,  58  Iowa  170 ;  Stanley  v.  Noble,  59  Iowa  666 
Myers  v.  Davis,  47  Iowa  325 ;  Tharp  v,  Brenneman,  41  Iowa  251 
Spvrgin  v.  Bowers,  82  Iowa  187 ;  Mullinnix  v.  Brown,  151  Iowa 
468 ;  Belknap  v.  Belknap,  154  Iowa  213 ;  Farrell  v.  Leighton,  49 
Iowa  174;  Markley  v.  Western  Union  Tel.  Co,,  144  Iowa  105. 

•The  effect  of  the  provisions  of  the  above  statutes  is  to  pre- 
scribe a  simple  and  easy  method  of  proof  of  the  matters  covered 
thereby,  and  of  preserving  and  perpetuating  the  same;  but  the 
method  prescribed  is  not  exclusive,  and  does  not  prevent  proof 
of  the  same  matters  by  other  competent  evidence.  Shawkan  v, 
Loffer,  24  Iowa  217 ;  Lees  v,  Wetmore,  supra ;  Markley  v.  Western 
Union  Tel.  Co.,  supra;  McConaughy  v.  Wilsey,  115  Iowa  589; 
McLeium  v.  Kansas  City  &  St.  J.  &  C.  B.  R.  Co.,  69  Iowa  320. 

Proof  of  posting  by  affidavit  is  not,  therefore,  necessary 
to  give  the  court  jurisdiction  of  the  parties. 

The  court  permitted  the  executor  to  amend 
'  service:  iic-  the  rctum  by   attaching  the  affidavit   of   the 

lated    proof.  ^^^^^ .    ^^^^    ^    ^^.^    ^^    ^^^^    ^^^^    ^.^   ^^^^^^ 

after  the  order  for  posting,  it  is  without  eflfeet.     Markley  v. 
Western  Union  Tel.  Co.,  supra;  McConaughy  v.  Wilsey,  supra. 
II.     The  court,  at  the  time  sale  was  ordered,  found  specifi- 
cally that  due  and  legal  notice  had  been  given  to  all  of  the 
parties  interested  in  the  real  estate,  and  that  it  was  necessary 
3  ExKouTOEs  AND    ^^^  samc  to  bc  sold,  to  p^y  the  debts  against  the 
TOM  "^"^e^of       estate.    It  will  be  presumed  that  the  finding  of 
re«tty :     pre-        the  court  that  it  had  jurisdiction  over  the  parties 

sumption    at-  ^^  ^ 

tending  recitals,  ig  based  upon  Sufficient  proof  of  the  service  of 
notice,  and  such  finding  cannot  be  collaterally  attacked.  Spurgin 
V.  Bowers,  supra ;  Tharp  v.  Breivneman,  supra ;  Myers  v.  Davis, 
supra ;  Stanley  v.  Noble,  supra ;  Lees  v.  Wetmore,  supra ;  Mullin- 
nix V.  Brown,  supra;  Belknap  v.  Belknap,  supra. 

The  application  in  the  case  at  bar  is  to  set  aside  the  finding 
and  order  of  the  court,  and  is,  therefore,  direct;  but  the  pre- 
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sumption  of  regularity  in  the  proceeding,  even  in  a  direct  at- 
tack, can  only  be  overcome  by  proof.  The  only  evidence  offered 
by  appellants  was  the  notice  showing  the  defective  return.  This 
is  not  sufficient.  So  far  as  the  evidence  discloses,  the  jSnding  of 
the  court  may  have  been  based  upon  other  proof,  stipplement- 
ing  the  certificate  of  the  clerk.  Whether  the  certificate  alone,  if 
found  by  the  court  to  be  sufficient,  is  enough,  we  need  not  deter- 
mine. 

Counsel  for  appellant  calls  our  attention  to  a  statement  in 
the  abstract  that  the  court  found  that  there  was  no  other  proof 
of  posting  than  the  certificate  of  the  clerk.  This  finding  is  wholly 
without  support  in  the  evidence.  Such  finding  could  only  be 
properly  based  upon  evidence  before  the  court. 

III.  The  only  other  claim  made  by  appellants  is  that 
Block  3  was  the  homestead  of  the  ancestor  of  appellants,  and  that 
it  descended  to  them  free  from  his  debts.    Jacob  Schultz  died 

testate,  and  by  his  will  gave  to  his  wife  $8,000 
'  DISTRIBUTION:      iusuraucc,  and  bequeathed  his  real  estate  to  his 

when    home-  •i«ii  i  11  i*i  i><i 

Btead  liable  for     SIX  Children,  sharc  and  share  alike,  subject,  how- 
ever, to  the  payment  of  his  debts.     In  other 
words,  appellants  take  under  the  will,  and  not  by  descent.    All  of 
the  real  estate  was  subject  to  be  sold  to  pay  debts. 

We  find  no  ground  for  reversal,  and  the  judgment  of  the 
court  below  shojuld  be  and  is — Affirmed. 

Evans,  C.  J.,  Arthur  and  Favh^le,  JJ.,  concur. 


Lydu  T.  Kessler,  Appellant,  v.  Thomas  E.  Terrell,  Appellee. 

ESTOPPEL:     Denying  Intended  Effect  of  Erroneous  Deed.    A  grantor 

1  who,  in  the  execution  and  delivery  of  a  deed,  fully  intends  to  con- 
vey all  his  interest  in  certain  described  realty,  may  not,  on  dis- 
covering that  the  instrument  misdescribes  the  property,  repudiate 
the  intended  effect  of  his  deed  as  to  the  grantee,  who  has  changed 
his  position  in  reliance  thereon. 

QUIETING-  TITLE:     Optional  Bemedies.     An  action  to  quiet  title  or 

2  an  action  for  the  reformation  of  a  deed  may,  under  proper  circum- 
stances, be  utilized  to  accomplish  the  same  purpose. 
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Appeal  from  Mahaska  District  Court, — Charles  A.  Dewey, 

Jadge. 

November  15,  1921. 

Action  to  quiet  title  to  certain  property.  Defendant  filed 
a  cross-petition,  asking  that  the  title  to  the  said  premises  be 
quieted  in  him.  The  court  dismissed  the  plaintiff's  petition, 
and  entered  a  decree  quieting  the  title  in  the  defendant,  upon 
his  cro^-petition.    Plaintiff  appeals. — Reversed, 

C,  Ver  Ploeg,  for  appellant. 
David  S.  David,  for  appellee. 

Faville,  J. — One  Thomas  Terrell,  now  deceased,  was  for- 
merly the  owner  of  the  premises  in  controversy.  The  said  de- 
cedent left  a  will,  and  also  executed  a  deed  to  the  property  in 

controversy.    By  the  terms  of  both  of  said  in- 

"  denymg  in-  strumcnts,  a  life  estate  wds  created  in  the  said 

of  erroneouE         real  estate  in  one  Laurana  M.  Terrell,  with  the 

remainder  over  in  fee  to  the  appellee,  Thomas 
E.  Terrell.  At  the  time  of  the  death  of  the  said  ancestor,  the 
appellee  was  a  minor.  He  is  the  grandson  of  the  said  ancestor, 
Thomas  Terrell.  After  the  death  of  the  said  ancestor,  Thomas, 
his  surviving  children,  including  the  father  of  the  appellee,  one 
Samuel  S.  Terrell,  secured  a  deed  from  the  life  tenant,  Laurana 
M.  Terrell,  conveying  to  the  said  children  of  Thomas  Terrell, 
as  tenants  in  common,  her  life  estate  in  said  described  premises. 
The  appellant  herein  is  the  daughter  of  the  ancestor,  Thomai^ 
and  the  aunt  of  the  appellee. 

Appellee  testified  that  he  left  Oskaloosa,  where  the  property 
in  question  is  situated,  when  about  five  or  six  years  of  age ;  that 
he  never  saw  his  grandfather's  will  nor  the  deed,  and  first  knew 
that  he  had  an  interest  in  the  property  shortly  before  he  became 
of  age,  which  was  in  January,  1919. 

It  appears  that,  some  time  in  the  fall  of  1919,  the  various 
heirs  of  the  ancestor,  who  had  secured  the  deed  from  the  life 
tenant,  agreed  among  themselves  to  convey  their  interest  in  the 
premises  to  the  appellant  for  a  consideration  of  $1,900,  $300  to 
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be  paid  to  each  of  the  said  parties,  except  Samuel,  the  father  of 
the  appellee,  who  was  to  receive  $400. 

It  is  appellant  ^s  contention  that,  at  the  time  of  this  ar- 
rangement, which,  in  the  first  instance,  was  oral,  the  understand- 
ing and  agreement  between  appellant  and  Samuel  was  that  the 
latter  should  be  paid  $400,  and  that  the  said  Samuel  was  to 
undertake  to  secure  from  the  appellee  a  quitclaim  deed  to  his 
interest  in  the  premises  in  controversy. 

It  is  undisputed  that  appellant  paid  to  Samuel  the  said  sum 
of  $400,  and  Samuel  executed  and  delivered  to  the  appellant  a 
written  instrument,  as  follows : 

'*It  is  hereby  understood  that  Lydia  T.  Kessler  has  this 
day  purchased  from  Samuel  S.  Terrell  and  Thomas  E.  Terrell, 
all  the  right,  title  and  interest  in  the  north  half  of  Lot  One, 
Block  Three,  Donahey  's  Addition  to  the  city  of  Oskaloosa,  Iowa, 
for  the  sum  of  four  hundred  dollars  ($400.00)  as  follows :  $50.00 
cash,  receipt  of  which  is  hereby  acknowledged  and  $350.00  bal- 
ance when  deed  is  delivered. 

**S.  S.Terrell. 
**Paid  in  fuU  October  11,  1919.  S.  S.  Terrell/' 

The  undisputed  evidence,  however,  shows  that  all  of  these 
transactions  to  this  point  were  carried  on  between  the  appellant 
and  Samuel  without  the  knowledge  of  the  appellee.  A  quitclaim 
deed,  reciting  a  consideration  of  $1.00,  was  executed  by  Samuel 
and  his  wife  and  forwarded  to  the  appellee  at  Cherokee  by  Sam- 
uel. The  appellee  signed  said  quitclaim  deed  and  returned  the 
same  to  his  father,  Samuel,  who  delivered  said  deed  to  the  appel- 
lant, and  received  from  the  appellant  the  said  sum  of  $400.  No 
part  of  this  sum  was  ever  paid  to  the  appellee  by  the  said  Samuel. 

Subsequently,  it  was  discovered  that  the  said  deed  contained 
an  erroneous  description,  and  did  not  convey  the  property  in 
controversy;  whereupon,  a  second  deed  was  prepared,  contain- 
ing a  correct  description  of  the  property,  and  forwarded  to  the 
appellee  for  signature.  This  deed  the  appellee  refused  to  exe- 
cute. Whereupon,  this  action  was  brought  by  the  appellant, 
to  quiet  her  title  to  the  premises;  and  by  cross-petition,  the 
appellee  sought  to  quiet  the  title  to  said  premises  as  against  any 
claim  of  the  appellant  therein. 
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Appellee  testified  that,  at  the  time  he  signed  the  quitc^im 
deed  which  he  received  from  his  father,  he  did  not  know  what 
his  interest  was  in  the  property  in  controversy,  and  that  he 
never  gave  his  father  or  any  other  person  any  authority  what- 
ever to  dispose  of  his  interest  in  the  property  in  any  manner. 

It  does  appear  from  the  evidence  that,  in*  February,  1919, 
the  appellee  had  written  a  letter  to  a  party  in  Oskaloosa,  stating 
that  he  desired  to  dispose  of  his  interest  in  the  premises  in  con- 
flroversy;  but  there  is  no  showing  that  anything  was  done  by 
the  party  receiving  this  letter,  or  that  the  same  came  to  the 
knowledge  of  the  appellant  in  any  way. 

The  father  of  the  appellee  testified  that  the  agreement  be- 
tween him  and  the  appellant  was  that  he  should  be  paid  person- 
ally the  sum  of  $400  for  the  execution  and  delivery  of  the  quit- 
claim deed  signed  by  himself  and  wife  and  the  appeUee.  The  evi- 
dence shows  that  he  was  paid  the  said  $400  in  checks  that  were 
made  payable  to  said  Samuel.  He  testified  that  there  was  nothing 
said  between  him  and  the  appellant  about  paying  anything  to  the 
appellee,  and  that  he  never  did  pay  the  appellee  anything.  He 
testifies  that  he  forwarded  the  deed  to  the  appellee  and  told  him 
to  sign  and  return  it,  without  mentioning  any  pay  whatever. 

The  appellee  testified  that,  when  he  received  the  deed  in 
question  from  his  father,  the  latter  did  not  tell  him  what  it  was, 
but  told  him  to  sign  it.    He  said : 

''I  read  it,  and  understood  that  it  was  the  Thomas  Terrell 
property  in  which  I  had  an  interest.  I  had  been  in  correspond- 
ence with  my  father  ever  since  I  have  been  way  from  home,  part 
of  the  time  in  regard  to  this  property,  and  he  told  me  what  was 
going  on.  He  wrote  he  was  to  get  $400.  There  wasn't  a  thing 
said  about  me — not  a  word.  They  didn't  even  send  expenses 
for  me,  which  they  agreed  to  do." 

He  further  testified : 

**I  did  not  make  any  request  of  my  father  to  find  out  how 
much  money  I  was  to  get,  before  turning  over  the  deed. ' ' 

The  father  testified : 

*'I  negotiated  with  the  plaintiff  about  selling  my  share  of  the 
property.  I  was  to  receive  $400.  I  and  my  wife  signed  it,  and 
she  paid  me  in  two  checks, — ^first  check  of  $50,  and  the  second 
cheek  $350, — and  the  same  were  made  payable  to  Samuel  S. 
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Teri^ell.  Thomas  B.  Terrell  did  not  appear  on  those  checks. 
They  brought  this  deed  to  me  and  told  me  to  send  it  to  him, 
which  I  did.  I  don't  know  whether  they  ever  paid  him  any- 
thing. I  did  not  give  him  a  penny  of  the  $400.  The  verbal 
agreement  was  that  I  was  to  have  $400.  There  was  nothing  said 
about  paying  him,  at  that  time." 

He  further  testified : 

**The  reason  I  sent  this  deed  to  my  son  to  have  him  sign 
was  because  she  agreed  to  pay  me  $400  probably,  for  my  inter- 
est in  that  property.  She  paid  me  in  two  checks,  $50  when  this 
was  written,  and  the  other  when  deed  returned  from  my  son.  I 
don 't  know  why  my  son  signed  that  deed.  He  had  no  reason.  He 
had  no  contract  to  sign  that  deed.'' 

He  further  testified : 

*  *  I  was  to  give  her  this  deed  for  $400,  and  I  was  to  get  my 
son 's  signature  to  the  deed,  and  this  is  why  I  sent  him  the  deed. 
*  *  *  I  sent  up  the  papers,  anid  did  everything  that  they  re- 
quested me  to  do.  *  •  •  Well,  I  suppose  I  did  know  that  if  was 
necessary  to  get  my  son's  signature  to  that  deed  before  I  could 
get  the  $400. ' ' 

The  foregoing  is  the  substance  of  the  evidence  in  the  case 
material  to  a  determination  of  the  question  before  us.  We  are 
not  concerned,  in  this  controversy,  in  regard  to  any  matter  be- 
tw^een  the  appellee  and  Samuel  S.  Terrell.  The  sole  question  for 
our  determination  is  whether  or  not,  under  the  facts  stated,  the 
appellant  can  maintain  this  action  to  quiet  her  title  to  the 
premises  in  controversy,  as  against  the  appellee.  It  appears  from 
the  appellee's  own  testimony^that  he  knew  that  he  had  an  inter- 
est in  the  premises  in  controversy.  It  also  appears  from  his 
testimony  that,  at  the  request  of  his  father,  he  signed  and  exe- 
cuted the  quitclaim  deed,  for  the  purpose  of  conveying  what- 
ever interest  he  had  in  the  premises  to  the  appellant.  He 
clearly  understood,  at  the  time  that  he  signed  the  deed  and  for- 
warded it  to  his  father,  that  he  was  signing  it  for  the  purpose 
of  conveying  his  interest  in  the  property  left  him  by  his  grand- 
father. He  supposed,  at  the  time,  that  the  deed  correctly  de- 
scribed that  property,  and  his  intention  and  purpose  were  to 
convey  that  property.  He  so  understood  it.  There  can  be  no 
other  conclusion  from  the  evidence. 
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It  now  appears  that  the  deed  contained  an  erroneous  de- 
scription of  the  property,  and  this  action  is  brought  to  quiet 
appellant's  title  to  the  actual  property  intei^ded  to  be  con- 
veyed by  the  deed.  More  than  20  days  prior  to  the  bringing  of 
this  action,  the  appellant  requested  the  execution  of  a  quitclaim 
deed  to  the  premises,  and  tendered  the  appellee  the  sum  of  $1.25 
for  the  execution  of  said  deed,  in  pursuance  of  the  provisions  of 
Section  4226  of  the  Code.  Appellant's  action  might  more 
properly  have  been  one  to  reform  the  deed  that  had  been  exe- 
cuted and  delivered  to  her ;  but  we  think  appellant  had  a  right 
to  proceed,  under  the  statute,  in  the  manner  in  which  she  did, 
to  quiet  the  title  to  the  premises  that  were  in  fact  intended  to  be 
conveyed  by  the  deed  executed  and  delivered  to  her  by  the 
appellee. 

The  appellee  knew  that  he  owned  this  property,  and  at  the 
request  of  his  father,  he  executed  and  delivered  to  his  father 
a  quitclaim  deed,  for  the  express  purpose  of  conveying  his 
interest  in  the  premises  in  controversy.  He  said  that  nothing 
whatever  was  said  about  pay,  and  that  he  had  no  dealings  what- 
ever directly  with  the  appellant.  Without  any  fraud,  deception, 
or  misunderstanding,  he  voluntarily  executed  a  quitclaim  deeii, 
for  the  express  purpose  of  conveying  all  the  interest  he  had  in 
these  premises,  and  delivered  it  to  his  father,  who  turned  it 
over  to  the  appellant,  who  was  the  grantee  named  therein. 

We  do  not  believe  that,  under  these  circumstances,  the  ap- 
pellee is  now  in  a  position  to  take  advantage  of  the  fact  that  the 
deed  contained  an  erroneous  description  of  the  premises.    It  is 

not  to  be  forgotten  that  he  testified  that  he  exe- 

'  TiTLKc^op-  cuted  the  deed  for  the  purpose  of  conveying  the 

ie«.  jn^g|.gg^  ^j^^^  jjg  jjg^j  jjj  ^jjg  property  he  had  re- 
ceived from  his  grandfather.  Upon  his  own  evidence,  a  court 
of  equity  would  have  been  warranted  in  reforming  the  deed,  to 
correct  the  misdescription  of  the  premises.  This  proceeding  to 
quiet  the  title  is,  in  effect,  no  more  than  an  action  for  reforma- 
tion of  the  deed,  in  regard  to  the  description  of  the  property. 

As  before  stated,  we  are  not  concerned  in  this  action  with 
any  question  that  there  may  be  between  the  appellee  and  his 
father,  Samuel  S.  Terrell,  either  legally  or  morally.  The  facts 
speak  for  themselves.    But  we  feel  constrained  to  hold  that  the 
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appellant  was  entitled  to  the  relief  demanded  in  her  petition, 
and  that  the  appellee's  cross-petition  should  have  been  dismissed. 
The  cause  will  be  remanded  to  the  district  court  for  a  decree  in 
accordance  with  this  opinion,  or  the  parties  may  have  a  decree 
entered  in  this  court,  as  they  may  see  fit.  It  is  so  ordered. — 
Reversed, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


L.  McCoy,  Appellee,  v.  Chicago,  Milwaukee  &  St.  Paul  Bail- 
way  Company,  Appellant. 

INJUNCTION:  Damages  Pending  Appeal.  A  plaintiff  who  obtains  a 
nonself-executing  injunctional  order,  and  in  connection  therewith 
recovers  damages  to  date  of  order,  and  who,  at  the  request  of 
defendant,  stipulates  that  ho  will  not  issue  execution,  pending  ap- 
peal, and  that  defendant  need  not  secure  a  stay  order  from  the 
appellate  court,  may,  on  the  affirmance  of  the  cause,  recover  of 
defendant  the  additional  damages  accruing  since  the  date  of  the 
injunctional  order,  because  of  the  withholding  of  execution.  Espe- 
cially is  this  true  when  the  stipulation  disclaimed  any  intention  to 
waive  said  damages. 

Appeal  from  Monroe  District  C&iirt. — C.  W.  Vermilion,  Judge. 

November  15,  1921. 

Action  to  recover  damages  for  the  alleged  wrongful  inter- 
ference by  the  defendant  with  plaintiff's  access  to  the  water  of 
a  certain  pond  or  reservoir,  used  by  him  for  watering  stock.  The 
facts  are  fully  stated  in  the  opinion.  See,  also,  McCoy  v.  Chi- 
cago,  Milwaukee  &  St,  Paul  R,  Co,,  176  Iowa  139.  A  jury  was 
waived,  and  the  cause  tried  to  the  court,  resulting  in  a  judgment 
for  plaintiff  for  $600.    Defendant  appeals. — Affirmed. 

Hughes,  Sutherland  &  O'Brien,  for  appellant. 
John  T,  Clarkson,  for  appellee. 

Stevens,  J. — I.  A  decree  and  judgment  was  entered  on 
June  3,  1913,  by  the  district  court  of  Monroe  County,  in  a  suit 
brought  by  plaintiff  to  enjoin  the  defendant  from  fencing  a 
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certain  pond  or  reservoir  located  upon  land  purchased  by  it 
for  that  purpose  from  a  former  owner  of  a  185-acre  farm  now 
owned  by  plaintiff,  restraining  the  defendant  from  maintaining 
a  fence  about  said  reservoir,  so  as  to  deprive  plaintiff  of  access 
thereto,  and  awarding  him  damages  in  the  sum  of  $500.  The 
deed  conveying  to  the  defendant  the  smaU  tract  on  which  the 
pond  or  reservoir  is  situated,  contained  the  following  provision : 
**We  reserve  the  right  of  using  the  water  upon  said  prem- 
ises for  stock  purposes." 

The  portion  of  the  decree  of  June  3,  1913,  that  is  material 
to  the  questions  presented  upon  this  appeal  is  as  follows: 

''It  is  further  hereby  ordered,  adjudged,  and  decreed  that 
the  defendant,  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, its  servants,  agents,  or  employees  or  other  persons  repre- 
senting it,  are  hereby  enjoined  and  restrained  from  building, 
keeping,  or  maintaining  a  fence  or  other  obstruction  which  will 
prevent  or  exclude  plaintiff  from  using  water  for  stock  purposes 
from  off  said  premises,  or  watering  stock  thereat ;  and  that  said 
defendant,  its  servants,  agents,  or  employees,  are  hereby  ordered 
to  remove  the  fence  or  other  obstruction  now  kept  and  main- 
tained  on  said  premises,  or  so  much  thereof  as  will  permit 
plaintiff's  stock  to  obtain  water  at  the  pond  or  reservoir  located 
on  the  described  premises  over  which  plaintiff's  easement  exists. 
And  the  clerk  of  the  district  court  of  Monroe  County,  Iowa,  be 
and  he  is  hereby  authorized  and  directed  to  issue  a  writ  of 
injunction  and  removal  in  accordance  with  this  decree;  and 
unless  defendant  removes  said  fence  or  obstruction  within  forty 
(40)  days,  the  sheriff  of  Monroe  County,  Iowa,  be  and  he  is 
hereby  authorized  to  remove  said  fence  or  obstruction,  or  so 
much  thereof  as  will  at  all  times  permit  plaintiff  and  plain- 
tiff's stock  free  access  to  the  pond  or  reservoir  referred  to,  for 
stock  watering  purposes,  and  the  costs  thereof  to  be  certified 
to  the  clerk  of  this  court  and  be  taxed  to  the  defendant." 

Defendant  appealed  from  that  judgment  and  decree  to  this 
court,  where  the  judgment  for  damages  was  sustained,  but  the 
decree  granting  injunctional  relief  was  modified,  and  the  cause 
remanded  to  the  district  court  for  decree  in  harmony  with  the 
opinion  of  this  court.  McCoy  v.  Chicago,  M,  &  8t.  P.  R.  Co,, 
176  Iowa  139. 

Vor*.  192  lA.— 29 
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This  action  was  conunenced  some  time  after  the  case  was 
disposed  of  upon  the  former  appeal  for  damages  accruing  dur- 
ing the  pendency  of  the  appeal,  and  resulted,  as  stated,  in  a 
judgment  for  $600  in  favor  of  plaintiff.  The  defendant  did  not 
file  a  supersedeas  bond,  nor  obtain  an  order  of  this  court  stay- 
ing the  enforcement  of  the  mandatory  decree  of  the  court,  and 
the  defendant  now  urges,  as  a  defense  to  plaintiff's  cause  of 
Action,  that  the  injunetional  order  was  self-executing;  that 
plaintiff  could  not  sit  by,  with  the  means  of  removing  the  fence 
at  hand,  while  the  cause  was  pending  in  this  court  on  appeal, 
and  then,  after  the  decree  was  affirmed,  assert  a  claim  for  dam- 
ages, upon  the  ground  of  the  alleged  interference  by  appellant 
with  access  to  the  reservoir  for  plaintiff's  stock.  The  decree  in 
the  equity  suit  is  dated  June  3,  1913.  On  May  28,  1913,  plain- 
tiff's attorney,  at  the  request  of  one  of  defendant's  attorneys, 
signed  a  stipulation,  waiving  supersedeas  and  consenting  that 
execution  be  stayed  during  the  pendency  of  the  appeal,  as  fol- 
lows: 

**A  decree  and  judgment  having  been  rendered  against  the 
defendant  in  the  above  entitled  cause,  and  from  which  decree 
and  judgment  defendant  desires  and  propases  at  once  to  take 
and  perfect  an  appeal  to  the  Supreme  Court,  the  plaintiff  hereby 
agrees  to  waive  the  giving  of  any  supersedeas  or  appeal  bond 
for  the  purpose  of  staying  the  execution  of  said  judgment  and 
decree  pending  said  appeal,  and  agrees  that  execution  may  be 
stayed  during  the  pendency  of  such  appeal.  Plaintiff,  how- 
ever, not  waiving  any  damages  accruing  since  the  time  of  the 
trial  of  said  case." 

This  stipulation,  when  signed,  was  returned  to  defendant's 
attorney,  and  filed  in  the  office  of  the  clerk  of  the  district  court 
on  June  5,  1913.  Counsel  for  appellee  asserts  that  this  stipula- 
tion was  entered  into  in  good  faith ;  that  it  was  binding  upon 
the  parties,  and  had  the  same  effect  as  a  supersedeas  bond  ot 
stay  order  issued  out  of  thi^  court,  and  operated  to  preserve 
all  of  his  rights  during  the  period  covered  by  the  appeal.  To 
this,  appellant  replies  that  it  was,  at  most,  on  appellee's  part, 
a  mere  voluntary  waiver  of  a  supersedeas  bond  and  stay  order, 
without  consideration,  and  in  no  respect  binding  upon  appellee ; 
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that  he  was  not  bound  to  observe  it  unless  he  wished ;  but  that, 
having  done  so,  he  cannot  now  claim  damages. 

Manifestly,  the  injimctional  order  was  not  self -executing. 
The  order  requiring  the  defendant  to  remove  its  fence,  so  as  to 
provide  access  to  the  water  in  the  reservoir  for  the  benefit  of 
plaintiff's  stock,  was  mandatory  in  character,  and  could  only  be 
rendered  effectual  by  the  aflBrmative  act  of  the  sheriff.  We  said, 
in  Haddick  v.  District  Court,  164  Iowa  417 : 

**A  self -executing  order  is  ordina^rily  one  which  is  injunc- 
tional  and  prohibitive,  or  one  which  fixes  the  status  of  a  party, 
as  in  an  action  of  divorce,  or  in  an  action  to  test  the.  right  to 
office,  or  one  which  adjudicates  the  title  to  property,  and  espe- 
cially where  a  title  is  quieted  in  a  party  in  possession.  An 
order  which,  in  its  nature  and  its  terms,  is  mandatory  upon  the 
defeated  party,  requiring  him  to  perform  an  affirmative  act,  is 
not  a  self -executing  order,  for  the  simple  reason  that  it  is  not 
executed  at  all  while  the  defeated  party  refuses  to  perform. 
In  such  a  case,  compulsory  process  is  available  to  enforce  per- 
formance. That  is  just  what  the  contempt  proceeding  was.  If 
the  order  had  been  self-executing,  there  would  have  been  no 
need  of  compulsory  process." 

II.  Assuming  that  the  filing  of  a  supersedeas  bond  would 
not  (^)erate  to  suspend  the  injunctional  relief  granted  by  the 
decree,  and  that  a  stay  order  issued  out  of  this  court  was  neces- 
sary for  that  purpose,  as  contended  by  counsel  for  appellant, 
is  it  in  a  position  to  avail  itself  of  the  failure  of  appellee  to  pro- 
ceed as  soon  as  possible  under  the  decree  to  carry  out  the  order 
of  the  court?  Defendant  in  the  court  below  tendered  $50,.  as 
damages  suffered  by  plaintiff  during  the  time  the  enforcement 
of  the  order  was  suspended  by  the  court's  decree.  One  of  the 
pounds  of  appellant's  complaint  upon  the  former  appeal  was 
that  the  reservation  in  the  deed  was  personal,  and  not  a  covenant 
running  with  the  l&j^id ;  that  no  right  to  the  use  of  the  reservoir 
passed  to  appellee  by  the  deed  conveying  the  185-acre  farm  to 
him;  and  that^  therefore,  he  was  not  entitled  to  injunctional 
relief*.  This  court  modified  the  decree  of  the  lower  court  with 
reference  to  the  fence  maintained  by  appellant  about  the  reser- 
voir, and  required  that  a  supplemental  decree  be  filed.  We 
said : 
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''We  have  no  criticism  to  make  of  the  decree  below  in  this 
respect,  except  that  we  think  the  court  should  have  taken  some 
measure  to  fix  a  definite  line  for  such  fence,  the  same  to  be 
maintained  by  the  defendant  so  long  as  it  chooses  so  to  do,  sub- 
ject to  the  authority  of  the  court  to  order  a  change  therein  if, 
by  any  future  variation  in  the  water  level,  such  change  shall 
be  necessary  to  preserve  plaintiff's  right  of  access  to  the  reser- 
voir for  stock  purposes.  That  this  may  be  done,  the  cause  will 
be  remanded  to  the  district  court,  with  directions  to  appoint  a 
competent  surveyor  or  other  person  as  referee  to  examine  and 
report  upon  the  situation,  with  plat  showing  the  outline  of  the 
reservoir  and  the  changes  which  the  referee  recommends  in  the 
fence  erected  by  the  defendant.  Upon  this  report,  and  such 
additional  testimony  as  the  court  may  in  its  discretion  permit  to 
be  introduced,  let  a  supplemental  decree  be  entered  which  shall 
definitely  locate  the  fence  which  defendant  may  maintain,  and 
restrain  defendant  from  otherwise  interfering  with  plaintiff's 
use  of  the  water,  and  also  restrain  plaintiff  from  encroaching 
upon  the  water  outside  of  the  barrier  so  erected." 

John  T.  Clarkson,  who  was  plaintiff's  attorney  in  the  equity 
suit  and  in  this  action,  testified  that  defendant's  attorney  came 
to  him,  with  the  stipulation  quoted  above  prepared,  ready  for 
his  signature,  and  requested  him  to  sign  it,  and  that,  after  add- 
ing the  last  sentence,  as  follows,  ''Plaintiff,  however,  not  waiv- 
ing any  damages  accruing  since  the  trial  of  the  case,"  he  signed 
it,  as  attorney  for  plaintiff,  and  returned  it  to  defendant's  at- 
torney. It  is  manifest  that  Mr.  Clarkson,  acting  for  his  client, 
did  not  intend  to  voluntarily  waive  claim  to  damages  during 
the  pendency  of  the  appeal.  The  stipulation  explicitly  provided 
to  the  contrary.  He  did  intend  it  to  have  the  effect,  however, 
of  preserving  the  status  fixed  by  the  decree,  without  the  formal- 
ity of  appellant's  executing  and  filing  a  supersedeas  bond,  or 
obtaining  a  stay  order  from  this  court.  We  think  it  may  well 
be  assumed  that,  but  for  this  stipulation,  a  proper  bond  would 
have  been  filed,  and  that  an  order  staying  proceedings  under 
the  decree,  pending  the  appeal,  would  have  been  asked,  and 
doubtless  allowed,  by  this  court.  Both  parties  evidently  acted 
upon  the  stipulation,  and  treated  it  as  a  binding  obligation. 
Appellee  thereby  assumed  that  a  supersedeas  bond  was  not  nee- 
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essary,  to  protect  such  claim  as  he  might  see  fit  and  proper  to 
assert  against  the  appellant  for  damages.  Both  parties  relied 
upon  it,  as  they  had  a  right  to  do.  The  stipulation  was  beneficial 
to  appellant,  in  that  the  necessity  and  expense  of  obtaining  and 
filing  a  supersedeas  bond  and  a  stay  order  were  avoided,  and  the 
status  fixed  by  the  decree  fully  preserved.  Stipulations  in  no 
wise  harmful  to  clients  are  frequently  entered  into  by  attorneys, 
for  the  purpose  of  avoiding  more  or  less  troublesome  formalities. 
It  was  readily  within  the  power  of  appellant  to  obtain  such  order 
or  to  file  such  bond  as  was  necessary  to  prevent  the  enforcement 
of  the  mandatory  order  of  the  court.  We  are  not  persuaded 
that  plaintiff  waived  his  right  to  claim  damages,  by  the  execu- 
tion of  the  stipulation.  None  of  the  authorities  cited  from  this 
state  by  appellant  hold  contrary  to  the  conclusion  herein  an- 
nounced. 

Some  question  is  made  as  to  the  admission  by  the  court  of 
certain  testimony.  The  case  was  tried  to  the  court,  and  we  may 
well  assume  that  incompetent  testimony  was  disregarded,  and 
that  no  prejudice  resulted.  The  same  answer  of  the  witness 
could  have  been  rendered  competent  by  a  slightly  different  form 
of  question.  We  find  no  error  in  the  record,  and  the  judgment 
of  the  court  is — Affirmed. 

Evans,  C.  J.,  Arthur  and  Favillb,  JJ.,  concur. 


Edith  M.  McCoy,  Appellee,  v.  PmE  Association  op  Philadel- 
phia, Appellant. 

JUDOMEKT:  Default — ^Nonjnrlsdictlon  to  Set  Aside.  The  court  has 
no  jurisdiction,  after  the  passing  of  a  term,  to  set  aside  a  default 
judgment,  though  unsigned,  on  a  motion  filed  after  the  term,  even 
though  the  motion  is  equivalent  to  a  petition,  when  the  judgment 
plaintiff  is  not  brought  into  court  as  to  said  motion  in  the  manner 
required  for  the  bringing  of  an  original  action,  and  makes  no  ap- 
pearance to  said  motion.     (Sees.  3790,  4095,  Code,  1897.) 

Appeal  from  Mahaska  District  Court. — H.  F.  Wagner,  Judge. 

November  15,  1921. 
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Dependant  appeals  from  a  judgment  overruling  a  motion 
to  set  aside  a  default  and  judgment,  and  for  a  new  trial. — 
Affirmed. 

Thomas  J.  Bray,  for  appellant. 
James  A.  Devitt,  for  appellee. 

Stevens,  J. — Plaintiff  brought  an  action  against  the  de- 
fendant, to  recover  upon  a  policy  of  fire  insurance.  The  defend- 
ant appeared  in  due  time,  and  filed  a  motion  for  more  specific 
statements,  which  was  sustained.  An  amendment  to  the  petition, 
and  later  a  substituted  petition,  were  filed  by  plaintiff.  A  motion 
to  strike  parts  of  the  substituted  petition,  and  for  more  specific 
statement,  was  filed  by  defendant.  This  motion  was  overruled, 
and  on  September  15,  1919,  defendant  was  given  five  days  within 
which  to  plead.  No  pleadings  having  been  filed,  the  court,  on 
September  26th,  entered  default  and  judgment  against  the  de- 
fendant, and  on  the  following  day  the  term  closed,  and  the  court 
adjourned  finally. 

On  October  4,  1919,  which  was  during  the  succeeding  term 
of  court,  the  defendant  filed  a  motion  to  set  aside  the  judgment 
and  default,  and  for  a  new  trial.  This  motion  was  supported 
by  an  affidavit  excusing  the  failure  of  counsel  to  plead,  and  also 
an  affidavit  of  merits.  The  defendant,  at  the  time  of  filing  the 
motion,  also  filed  an  answer,  setting  up  various  defenses  to  the 
substituted  petition. 

The  allegations  of  the  motion,  in  substance,  were  that  the 
defendant  had  a  good  defense  to  the  cause  of  action  alleged  in 
the  substituted  petition ;  that  same  had  not  been  assigned  for 
trial;  that  neither  the  defendant,  its  agents,  nor  its  attorneys 
were  notified  that  it  would  be  brought  on  for  hearing  at  the 
September  term;  that  no  evidence  was  introduced  by  plaintiff, 
to  sustain  the  allegations  of  the  petition,  although  judgqient 
could  not  be  properly  entered  without  proof;  that  defendant's 
counsel  had  been  advised  by  the  presiding  judge  that  only 
causes  assigned  by  agreement  of  parties  would  be  tried  at  the 
session  of  the  court  at  which  judgment  was  entered;  that  coun- 
sel relied  thereon,  and  did  not  know  that  plaintiff  intended  to 
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bring  the  cause  on  for  hearing;  that,  at  the  time  default  and 
judgment  were  entered,  counsel  in  sole  charge  of  the  defense 
was  actually  engaged  in  the  trial  of  an  important  case  in  an- 
other county;  that  he  misunderstood  the  time  when  answer  to 
the  substituted  petition  was  due;  that  an  answer  was  prepared 
and  ready  to  be  filed;  that  counsel  intended  to  file  same;  that 
it  was  not,  at  the  time,  and  had  not  been,  prior  thereto,  the 
practice  in  Mahaska  County  for  default  to  be  entered  after  ap- 
pearance by  counsel,  where  pleadings  had  not  been  filed;  that 
plaintiff's  attorney  knew  that  defendant  intended  to  plead  and 
make  defense  to  plaintiff's  cause  of  action;  that  the  record, 
including  the  judgment  entered,  had  not,  at  the  time  of  the 
filing  of  the  motion,  been  signed  by  the  judge.  The  record 
shows  that  default  and  judgment  were  entered  on  September 
26th,  and  that  the  term  closed  and  court  adjourned  upon  the 
27th  of  September ;  so  that  the  motion  was  filed  at  a  succeeding 
term  of  court.  The  motion  came  on  for  hearing  March  22, 1920, 
and  was  heard  and  overruled  without  any  appearance  by  plain- 
tiff, or  by  her  attorney  for  her. 

Section  3790  of  the  Code  of  1897  prescribes  the  manner 
in  which  default  may  be  set  aside,  as  follows : 

*' Default  may  be  set  aside  on  such  terms  as  to  the  court 
may  seem  just,  among  which  must  be  that  of  pleading  issuably 
and  forthwith,  but  not  unless  an  affidavit  of  merits  is  filed,  and 
a  reasonable  excuse  shown  for  having  made  such  default,  nor 
unless  application  therefor  is  made  at  the  term  in  which  default 
was  entered,  or  if  entered  in  vacation,  then  on  the  first  day  of 
the  succeeding  term." 

This  statute  requires  application  to  be  made  during  the 
term  at  which  default  is  entered,  unless  same  is  entered  in  vaca- 
tion, in  which  event  the  same^must  be  filed  on  the  first  day  of 
the  succeeding  term.  Code  Section  4093  authorizes  application 
to  be  made  by  motion,  to  correct  mistakes  or  omissions  of  the 
clerk  or  irregularity  in  obtaining  a  judgment,  but  requires  that 
the  motion  be  served  on  the  adverse  party  or  his  attorney;  and 
if  the  vacation  of  a  judgment  or  order  is  sought,  because  of 
irregularity  in  obtaining  it,  the  motion  must  be  filed  on  or 
before  the  second  day  of  the  succeeding  term.  The  only  other 
provisions  for  setting  aside  a  default  and  for  the  vacation  of 
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a  judgment  are  those  mentioned  in  Code  Section  4094  and  suc- 
ceeding sections.  Defendant's  motion  is  not  based  upon  Sec- 
tion 4093,  but  upon  Section  3790. 

Counsel  for  appellee  takes  the  position  that  the  court  did 
not  have  jurisdiction  to  set  aside  the  default  and  vacate  the 
judgment,  upon  motion,  after  the  term  at  which  the  same  was 
entered,  or  to  treat  the  same  as  a  petition  therefor,  under  the 
provisions  of  Section  4094,  for  the  reason  that  no  notice  was 
served  upon  plaintiff  as  for  the  commencement  of  an  original 
action.  A  notice  which  did  not  designate  the  term,  time,  or 
place  of  hearing  was  served  upon  plaintiff's  attorney  of  record. 

It  is  further  contended  by  counsel  for  appellee  that  the 
service  of  notice  upon  the  attorney  of  record  is  without  validity, 
and  in  no  sense  binding  upon  the  plaintiff.  Counsel  for  appel- 
lant, however,  asserts  that,  as  the  record  was  not  signed  by  the 
judge  until  after  the  motion  was  filed  at  the  October  term  of 
court,  it  should  be  treated  the  same  as  though  filed  during  the 
term  at  which  the  default  was  entered.  Section  242  of  the  Code 
requires  the  clerk,  from  time  to  time,  to  make  a  record  of  all 
proceedings  of  the  court,  which,  when  correct,  shall  be  signed 
by  the  judge.    This  section  is  as  follows: 

"The  clerk  shall  from  time  to  time  make  a  record  of  all 
proceedings  of  the  court,  which,  when  correct,  shall  be  signed 
by  the  judge.  When  it  is  not  practicable  to  have  all  the  records 
prepared  and  signed  during  the  term,  they  may  be  prepared  in 
vacation  and  corrected  and  signed  at  the  next  succeeding  term ; 
but  such  delay  shall  not  prevent  an  execution  from  issuing  in 
the  meantime,  and  all  other  proceedings  may  be  had  in  the  same 
manner  as  though  the  record  had  been  signed.  Entries  author- 
ized to  be  made  in  vacation  shall  be  signed  at  the  next  term 
of  the  court."  * 

The  failure  of  the  judge  to  sign  the  record  does  not  delay 
or  prevent  the  issuance  of  execution,  and  all  other  proceedings 
may  be  had  in  the  same  manner  as  though  the  record  had  been 
signed.  This  statute  is  directory  only.  Vanfleet  v.  Phillips, 
11  Iowa  558;  Traer  Bros.  v.  Whitman,  56  Iowa  443;  Donnelly 
V.  Smith,  128  Iowa  257 ;  Reints  v.  Engle,  130  Iowa  726. 

The  record  was,  in  fact,  signed  by  another  judge,  after  the 
motion  to  vacate  was  filed.    The  approval  of  the  record  at  any 
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succeeding  term  relates  back  to  the  time  the  entries  were  made, 
and  is  as  effectual  as  though  it  had  been  signed  at  that  time. 
Vanfieet  v.  Phillips,  supra.  Application  to  set  aside  a  default, 
if  made  by  motion,  must  be  at  the  term  at  which  judgment  was 
entered ;  but  if  judgment  is  entered  in  vacation,  the  application 
may  be  filed  on  the  first  day  of  the  succeeding  term.  If  applica- 
tion is  made  after  the  term,  it  must  be  by  a  verified  petition, 
and  ''the  party  shall  be  brought  into  court  in  the  same  way, 
on  the  same  notice  as  to  time,  mode  of  service  and  return,  and 
the  pleadings,  issues  and  form  and  manner  of  trial  shall  be 
governed  by  the  same  rules  and  conducted  in  the  same  manner, 
as  nearly  as  may  be,  and  with  the  same  right  of  appeal,  as  in 
ordinary  actions."  Code  Section  4095.  Des  Moines  U.  R.  Co. 
V,  Disirict  Court,  170  Iowa  568 ;  Western  F.  &  C.  Co.  v.  Done- 
gan,  172  Iowa  420 ;  McConkie  v.  Landt,  126  Iowa  317  j  Kwentsky 
V.  Sirovy,  142  Iowa  385;  Owen  v.  Smith,  155  Iowa  463. 

The  notice  served  upon  plaintiff's  attorney  of  record  did 
not  designate  the  term,  time,  or  place  of  hearing.  The  court, 
in  Des  Moines  TJ.  JJ.  Co,  v.  District  Court,  supra,  discussing  this 
question,  said: 

''Authority  of  a  court  to  vacate  a  judgment  after  the  term 
at  which  it  is  rendered  is  statutory  (Code,  Title  XX,  Chapter 
1)  ;  and  to  give  the  court  jurisdiction,  the  party  against  whom 
the  motion  or  application  is  made  must  be  served  with  notice, 
after  the  manner  of  original  notices  for  the  commencement  of 
an  action  (Code,  Section  4095).  Without  such  service  of  notice 
or  its  acceptance  or  waiver,  or  an  appearance  by  the  party  en- 
titled thereto,  an  order  vacating  such  judgment  is  necessarily 
-void.  Even  where  the  order  of  vacation  of  a  final  judgment  is 
made  at  the  same  term,  the  same  rule  has  been  applied  by  this 
court." 

Furthermore,  service  of  notice  upon  the  attorney  after 
judgment  does  not  take  the  place  of  service  on  the  party,  and 
does  not  confer  jurisdiction  upon  the  court.  Perry  v.  Kaipar^ 
113  Iowa  268;  Des  Moines  V.  B.  Co.  v.  District  Court,  supra; 
Idva  Sav,  &  Loan  Assn.  v.  Chase,  118  Iowa  51 ;  Owen  v.  Smith, 
supra ;  Scott  v.  Scott,  174  Iowa  740.  So  that,  if  the  defendant 's 
application  be  treated  as  a  motion  only,  it  was  filed  too  late, 
and  if  it  be  treated  as  a  petition  filed  after  the  term,  in  pursu- 
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ance  of  the  provisions  of  Section  4091  et  seq.,  the  notice  was 
fatally  defective,  and  the  court  did  not  obtain  jurisdiction  of  the 
party  in  whose  favor  judgment  was  entered. 

It  is  suggested  by  counsel  that  the  court,  in  passing  upon 
an  application  to  set  aside  default  and  to  vacate  a  judgment, 
exercises  a  large  discretion.  This  is  true,  but  it  can  exercise 
no  discretion  in  matters  of  jurisdiction.  Our  attention  is  called 
to  Walker  v,  Freelove,  79  Iowa  752.  In  that  case,  judgment 
was  entered  on  the  day  court  adjourned  for  the  term;  and  the 
application  to  vacate,  based  upon  Section  3154  of  the  Code  of 
1873,  which  corresponds  with  Section  4091  of  the  Code  of  1897, 
was  filed  in  vacation.  There  was  an  appearance  by  plaintiff, 
and  a  resistance  to  the  application  was  filed.  . 

The  motion  in  Barto  v.  Sioux  City  Elec.  Co.,  119  Iowa  179, 
to  set  aside  default,  was  filed  during  the  term.  The  showing 
made  was  held  sufficient  upon  appeal.  We  know  of  no  statute 
or  decision  of  this  court  authorizing  application  to  set  aside 
default  and  to  vacate  a  judgment  to  be  made  by  motion  after 
the  term,  other  than  Section  4093,  which  is  clearly  not  applicable 
to  the  present  proceeding.  We  see  no  escape  from  the  conclu- 
sion that  the  judgment  of  the  court  below  must  be  sustained. — 
Affirmed, 

Evans,  C.  J.,  Artuur  and  Faville,  JJ.,  concur. 


Mackie  Motors  Company,  Appellant,  v.  Dearborn  Truck  Com- 
pany, Appellee. 

CONTBACTS:     Construction — ^Condltlon  Precedent.     A  cause  of  action 

1  which,  when  judged  from  the  standpoint  of  the  literal  terms  of  a 
written  contract,  is  fully  matured  on  the  happening  of  a  specified 
event,  will  not  be  held  dependent  on  the  happening  of  another  and 
additional  event  which  neither  the  contract  nor  the  mutual  and 
practical  interpretation  of  the  parties  treats  as  a  condition  prece- 
dent. 

CONTBAOTS:      Consideration — ^Promise  for  Promise.     A   written   con- 

2  tract  under  which  the  seller  of  goods  agrees  to  buy  back  from  the 
buyer  the  goods  sold,  and  the  buyer  agrees  to  sell  back,  is  sup- 
ported by  sufficient  consideration. 

* 

CONTBACTS:    Construction — Time  as  Essence  of  Contract.    A  specified 

3  time  for  the  doing  of  an  act — i.  o.,  making  payment — will  not  be 
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deemed  as  of  the  essence  of  the  contract,  when  not  so  denominated 
by  the  contract  nor  so  treated  by  the  parties  in  their  mutual  and 
practical  interpretation  of  the  contract. 

Appeal  from  Polk  District  Court. — Lawrence  De  Grab^f,  Judge. 

November  15,  1921. 

Action  at  law  upon  a  contract.  At  the  close  of  the  plain- 
tiff's evidence,  there  was  a  directed  verdict  for  the  defendant, 
and  the  plaintiff  appeals. — Reversed  and  remanded. 

Sargent,  Oamhle  &  Read,  for  appellant. 
No  appearance  for  appellee. 

Evans,  C.  J. — I.  Under  the  facts  pleaded,  this  action  may 
be  deemed  either  to  be  one  for  damages  or  for  the  specific  per- 
formance of  a  promise  to  pay.  The  plaintiff,  an  Iowa  corpora- 
1:  coNTBAOTs:  tiony  engaged  in  selling  automobiles,  trucks,  and 
condhion^^^e-  truck  attachments  at  Des  Moines,  Iowa,  and  the 
cedent.  defendant,  an  Illinois  corporation,  engaged  in 

the  business  of  manufacturing  and  selling  motor  truck  attach- 
ments at  Chicago,  on  or  about  September  13,  1917,  entered  into 
the  following  written  agreement : 

**  Agreement  entered  into  this  13th  day  of  September,  1917, 
between  the  Dearborn  Truck  Company,  of  Chicago,  111.,  and  the 
Mackie  Motors  Company,  of  Des  Moines,  Iowa,  represented  by 
Mr.  B.  H.  Pierce. 

**It  is  understood  by  this  agreement  that  we  are  today 
entering  an  order  for  ten  (10)  two-ton  units  that  are  to  be 
shipped  as  ordered.  Credited  in  amount  of  $252.00  each,  paid 
by  the  Mackie  Motors  Company  on  ten  (10)  one-ton  units  which 
are  in  a  car  on  track  in  Des  Moines. 

'*In  the  event  that  the  ten  (10)  [two-ton]  units  are  not 
ordered  out  by  the  Mackie  Motors  Company  by  September  22d, 
we  agree  to  reimburse  the  Mackie  Motors  Company  in  amount 
of  $252.00  each  for  any  of  the  ten  (10)  one-ton  units  remaining 
in  their  possession  at  that  time. 

**  Further,  the  Mackie  Motors  Company  agree  to  store  the 
remaining  unsold  units,  without  charge,  for  a  reasonable  time. 
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''It  is  also  understood  that  the  carload  of  units  are  to  be 
taken  up  Saturday,  September  15th,  1917." 

The  brackets  and  the  insertion  therein  are  ours,  and  are 
made  as  indicating  the  proper  construction  of  the  contract.  It 
is  this  contract  which  plaintiff  alleges  in  its  petition  was  breached 
by  the  defendant.  It  appears  without  dispute  in  the  evidence 
that,  some  time  in  July,  1917,  the  plaintiff  ordered  14  one-ton 
units  and  1  two-ton  unit,  together  with  housings  therefor.  The 
units  referred  to  consisted  of  a  rear  axle,  gearing,  etc.,  to  be 
attached  to  an  ordinary  automobile,  thereby  converting  it  into 
a  truck.  The  one-ton  units  were  delivered  at  Des  Moines,  Iowa, 
with  draft  for  $3,657,  the  balance  due  defendant  therefor,  at- 
tached to  the  bill  of  lading.  These  units  had  not  been  removed 
from  the  car  when  the  agreement  above  set  out  was  entered  into. 
The  full  purchase  price  of  the  14  one-ton  and  the  1  two-ton  units 
was  $4,032,  $375  of  which  was  paid  in  advance  of  shipment. 
It  will  be  noted  that,  though  15  units  had  been  purchased  by 
the  plaintiff  from  the  defendant,  the  agreement  above  set  forth 
purported  to  deal  with  only  10  of  them.  The  plaintiff  agreed, 
in  effect,  to  take  up  the  bill  of  lading  and  to  pay  the  draft  at- 
tached thereto  on  September  15,  1917.  It  did  not  pay  such 
draft  on  that  date,  but  did  pay  the  same  on  September  22d 
following.    The  reason  for  this  delay  will  be  referred  to  later. 

The  first  important  question  presented  for  our  consideration 
is  to  construe  the  contract.  The  order  of  the  court  below  con- 
strued the  contract  as  an  agreement  by  the  defendant  to  credit 
the  price  of  the  10  one-ton  units  upon  the  price  of  an  equal 
number  of  two-ton  units,  and  nothing  more.  The  plaintiff  con- 
tends that,  under  the  agreement,  the  plaintiff  was  not  bound 
to  order  the  two-ton  units,  although  it  had  the  privilege  so  to 
do;  and  that,  in  the  event  that  the  plaintiff  did  not  order  the 
two-ton  units  on  or  before  September  22,  1917,  then  the  de- 
fendant agreed  to  ''reimburse''  the  plaintiff  to  the  amount  of 
$252  for  each  one-ton  unit  then  remaining  on  hand  unsold.  If 
the  construction  adopted  by  the  trial  court  be  correct,  then  the 
failure  of  plaintiff's  suit  necessarily  resulted.  On  the  other 
hand,  if  the  construction  contended  for  by  plaintiff  be  the  cor- 
rect one,  then  the  direction  of  a  verdict  against  the  plaintiff 
was  erroneous.     Both  parties  agree  that  if,  before  September 
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22d,  the  plaintiff  had  ''ordered  out"  one  or  more  two-ton  nnits 
it  would  have  been  the  duty  of  the  defendant  to  credit  $252  upon 
the  purchase  price  of  each  one.  The  pivotal  question,  however, 
is:  If  the  two-ton  units  were  not  ordered  by  plaintiff  on  or  before 
September  22d,  was  the  defendant  then  bound  to  ''reimburse" 
the  plaintiff  to  the  extent  of  $252  upon  each  one-ton  unit  re- 
maining unsold  f  We  think  this  question  must  be  answered  in 
the  affirmative,  for  the  following  reasons : 

(1)  Such  is  the  literal  provision  of  the  agreement. 

(2)  Such  was  the  construction  which  both  parties,  in  their 
subsequent  communication  and  negotiations,  put  upon  such 
agreement. 

The  specific  defense  put  forward  by  defendant  in  this  case 
appears  in  Paragraph  10  of  its  answer,  as  follows: 

"The  defendant  denies  that,  in  the  event  said  one-ton  units 
were  not  purchased  by  the  plaintiff,  then  this  defendant  was  to 
reimburse  the  plaintiff  in  the  amount  of  $252  for  each  of  the 
aforesaid  ten  (10)  one-ton  units;  but  this  defendant  alleges  and 
states  the  fact  to  be  that  it  agreed  to  credit  the  plaintiff  with 
the  purchase  price  of  said  one-ton  units  ohly  in  the  event  that 
said  one-ton  units  were  paid  for  hy  September  15,  1917." 

The  witness  Mead,  who  was  a  sales  manager  for  the  defend- 
ant company,  and  who  represented  the  company  in  the  execution 
of  the  contract  sued  on,  testified  as  follows : 

"He  [Mr.  Pierce]  wanted  us  to  take  back  the  14  one-ton 
imits.  The  intent  of  that  agreement  was  that  Pierce  gave  us  an 
order  for  10  two-ton  units,  and  on  that  order  we  agreed  to  credit 
the  Mackie  Company  $252  for  each  of  the  10  one-ton  units,  and 
we  take  back  the  one-ton  units.  All  this  was  conditional  upon 
their  compliance  with  the  contract,  i.  e.,  that  they  should  pay 
for  the  one-ton  units  by  taking  up  the  draft,  as  stipulated  in  the 
agreement.  The  draft  was  then  unpaid.  In  the  event  that  the 
Mackie  Company  had  not  ordered  the  two-ton  units  shipped  hy 
September  22d  [1917],  we  agreed  to  pay  them  $252  for  each  of 
the  one-ton  units  remaining  unsold  on  September  22d.  In  other 
words,  we  agreed  to  reimburse  the  Mackie  Motors  Company  for 
the  10  one-ton  units  in  the  event  that  they  were  not  sold  by 
September  22d,  and  we  would  order  them  from  Des  Moines  to 
other  points.    Provided  they  had  taken  up  the  draft  by  Septem- 
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ber  15th,  we  would  buy  back  the  10  one-ton  units  and  pay  them 
$252  each,  unless  they  had  succeeded  in  selling  them  themselves. 
The  Mackie  Company  did  not  take  up  the  draft  until  September 
22,  1917.  The  primary  reason  for  entering  into  the  contract  re- 
ferred to  on  September  13,  1917,  was  to  get  the  draft  taken  up. 
The  reason  the  Dearborn  Tnick  Company  refused  to  repay  to 
the  Mackie  Motors  Company  the  amount  of  $252  each  on  the 
10  one-ton  units  wa^  because  the  Mackie  Company  did  not  take 
up  the  draft  on  September  15th,  as  provided  in  the  written 
contract  under  date  of  September  13th.  ^' 

It  will  be  noted  that  the  one  breach  of  the  contract  charged 
by  this  witness  against  the  plaintiff  is  that  the  plaintiff  did  not 
take  up  the  draft  on  September  15th.  The  important  thing  at 
this  point  is  that  this  witness  construes  the  contract  precisely 
as  contended  for  by  the  plaintiff.  There  is  in  evidence  corre- 
spondence between  the  parties  which  adopts  the  same  construc- 
tion. 

The  order  of  the  trial  court  dismissing  the  petition  is  predi- 
cated upon  a  construction  that  is  contradictory  to  the  testimony 
of  the  witness  Mead.  It  is  also  predicated  upon  the  idea  that, 
2  Contracts:  though  the  tcrms  of  the  Contract  might  call  for 
promfs^Vo?^'  ^^^^  *  construction,  yet  there  was  no  considera- 
promise.  f^Q^i  f q^  ^  mere  promise  by  the  defendant  to  take 

back  the  one-ton  units  and  to  reimburse  the  plaintiff  therefor, 

A  mutual  agreement  to  rescind  a  contract  is  not  lacking  in 
consideration.  It  is  supported  by  the  same  consideration  of 
mutual  promise  as  was  the  original  contract.  A  mutual  agree- 
ment to  rescind  is  as  valid  as  a  mutual  agreement  of  purchase 
and  sale.  It  is  promise  for  promise.  There  is,  therefore,  no 
lack  of  consideration  in  any  feature  of  the  contract. 

It  will  be  noted  from  Mead's  testimony  that  Pierce,  repre- 
senting the  plaintiff,  wanted  the  defendant  to  take  back  the 
one-ton  units.  The  defendant  agreed  to  take  back  ten  of  them. 
In  legal  effect,  this  was  an  agreement  to  purchase  back  ten  of 
them  if  so  many  remained  unsold  on  September  22d.  Under  the 
evidence  of  Mead,  the  agreement  had  in  it  something  of  the 
character  of  a  compromise.  Mead  testified  that  he  consented  to 
it  only  as  a  matter  of  business  policy.  The  agreement  was  no 
less  valid  on  that  account.    But  we  need  not  deal  with  the  ques- 
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tion  of  whefther  it  was  a  eompromise.  It  is  enough  that  the  de- 
fendant did  agree  to  take  back  the  one-ton  units  on  September 
22d,  and  to  reimburse  the  plaintiff  therefor  on  the  condition 
specified. 

Whether  the  contract  might  be  construed  as  putting  upon 
plaintiff  an  obligation  to  order  out  10  two-ton  trucks  within 
some  reasonable  time  after  September  22d,  is  a  question  which 
we  need  not  consider,  if  for  no  other  reason  than  that  the  de- 
fendant has  never  complained  of  such  failure  nor  predicated 
any  breach  or  claim  of  damage  thereon.  What  is  clear,  under 
the  agreement,  is  that  plaintiff  was  under  no  obligation  to  order 
out  the  two-ton  units-  before  September  22d. 

II.  We  have  no  argument  for  appellee.  We  have  to  look, 
therefore,  to  the  colloquies  of  court  and  counsel  at  the  trial,  as 
to  the  grounds  upon  which  the  order  of  dismissal  was  based. 
These  were,  in  brief,  as  follows: 

(1)  That  the  plaintiff  did  not  pay  the  draft  on  September 
15th. 

(2)  That  the  plaintiff  did  not  furnish  storage  for  a  rea- 
sonable time  without  charge,  as  provided  in  the  agreement. 

(3)  That  the  plaintiff  did  not  order  the  two-ton  units. 
Our   foregoing   discussion   disposes   of    the   third   alleged 

breach.  As  to  the  second  ground,  the  evidence  does  not  disclose 
any  breach.  On  the  contrary,  it  appears  that  the  plaintiff  did 
store  the  goods  with  the  Merchants  Transfer  Company,  which, 
so  far  as  it  appears  in  this  record,  was  its  usual  method  of 
storing  all  goods  in  its  custody.  It  did  here  store  the  same  until 
March  16,  1918,  and  did,  during  that  time  at  least,  protect  the 
defendant  against  charges  for  storage.  The  defendant  ordered 
out  one  or  more  of  these  units,  and  ordered  them  shipped  to 
other  localities.  They  were  promptly  delivered  by  plaintiff 
free  of  charge,  as  agreed.  On  March  16,  1918,  these  goods  were 
ordered  out  of  the  hands  of  the  plaintiff  by  someone,  and  were 
shipped  by  the  Chicago,  Rock  Island  &  Pacific  Railway  to  the 
defendant's  agency  at  Omaha.  This  act  appears  to  have  been 
a  blunder  upon  the  part  of  someone,  and  responsibility  for  it 
appears  to  be  disclaimed  by  both  parties.  The  trial  court 
properly  refused  to  permit  the  parties  to  go  into  an  investiga- 
tion of  that  question,  as  being  in^material  upon  the  issues  as 
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made.  Assuming,  for  the  sake  of  the  argument,  that  the  evi- 
dence was  sufSeient  to  go  to  the  jury  on  the  question  of  breach 
at  this  point,  it  was  not  of  that  character  that  would  have 
justified  the  direction  of  a  verdict  thereon. 

The  question  remains  whether  the  plaintiff  lost  all  the 

benefits  of  the  agreement  by  its  failure  to  pay-  the  purported 

draft  on  September  15th.    We  think  this  question  must  be  an- 

3  coNTEAOTs-         swered  in  the  negative.    Time  was  not  made  of 

ooMtruction:        ^j^g  esscucc  of  the  coutract.    If  it  had  been,  tha 

time  M  essence  ' 

of  contract.  defendant  did  not  purport  to  forfeit  the  con- 

tract. As  to  just  what  occurred  pertaining  to  such  draft,  the 
evidence  is  meager  and  inferential.  The  statement  of  counsel 
in  argument  is  that  the  draft  in  contemplation  of  the  contract 
never  was  presented  to  the  plaintiff  for  payment  until  September 
22d.  The  evidence  does  show  that  the  original  draft  attached 
to  the  bill  of  lading  had  been  presented  on  or  about  September 
1st,  and  had  been  returned.  So  far  as  disclosed  by  the  evidence, 
the  draft  next  presented  was  drawn  in  Chicago  under  date  of 
September  20th,  and  could  not  have  been  presented  to  the  plain- 
tiff before  September  21st,  and  probably  September  22d.  The 
defendant  accepted  the  proceeds  of  such  draft,  without  any 
complaint  of  default  or  breach.  This  pajrment  was  made  by  the 
plaintiff  in  purported  pursuance  of  the  contract.  It  was  in  full 
accord  with  the  requirements  of  the  contract,  except  as  to  the 
element  of  time.  The  delay  was  a  matter  of  a  few  days  only. 
After  the  receipt  of  these  proceeds,  the  defendant  treated  the 
contract  as  still  in  force,  and  continued  its  negotiations  with 
plaintiff  thereunder.  On  October  5,  1917,  the  defendant  wired 
directions  to  the  plaintiff,  pursuant  to  the  contract,  to  ship  a  one- 
ton  unit  to  Minnesota,  which  directions  the  plaintiff  promptly 
followed. 

We  reach  the  conclusion  that,  upon  the  record  before  us, 
it  was  error  to  direct  a  verdict  for  defendant.  We  have  no 
occasion  to  pass  upon  the  question  whether  it  would  have  been 
error  to  direct  a  verdict  for  plaintiff.  The  judgment  below  is^ 
accordingly,  reversed. — Reversed  and  remanded. 

Stevens,  Arthur,  and  Faville,  JJ.,  concur. 

De  Qbaff,  J.,  takes  no  part. 
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MiLO  Masteller,  Appellant,  v.  Chicago,  Rock  Island  &  Pacitic 

Railway  Company,  Appellee. 

•RATTiHOADfl;     KegUgenoe— Children  Plftylng  About  Station  GronndB. 

1  A  railway  company  whieb  unloads  and  stores  freight,  L  e.,  a  large 
tractor  wheel,  upon  tbat  part  of  its  station  grounds  used  for  stor- 
age purposes,  whieb  place  is  remote  from  the  place  where  express 
ears  stop  at  said  station,  is  guilty  of  no  act  of  negligence  toward 
an  11-year-old  boy  who  visits  the  station  for  the  purpose  of  receiv- 
ing express  from  an  incoming  express  car,  but  who,  while  waiting 
for  the  train,  departs  from  the  reasonable  vicinity  of  the  place 
where  said  cars  stop,  and  is  injured  by  the  falling  of  the  said 
freight  upon  him  while  he  is  playing  on  and  about  the  same. 

BAHAOADS:     Personal   Injury   Actioii— Proper   Party   Under   War 

2  Emergency  Act,  An  action  for  personal  injury  may  not  be  main- 
tained against  a  railway  company  which  is  in  possession  of  the 
Federal  government  under  the  War  Emergency  Act. 

Appeal  from  Iowa  District  Court. — Ralph  Otto,  Jndge. 

November  15,  1921. 

Action  at  law  to  recover  damages  for  injury  sustained  by 
plaintiff  by  the  falling  of  a  tractor  wheel  at  the  station  of  the 
defendant  company.  The  court  directed  a  verdict  for  the  de- 
fendant, and  plaintiflf  appeals. — Affirmed. 

J.  M.  Dower,  for  appellant. 

J.  O.  Oamble,  B.  L.  Bead,  and  Havner,  Hatter  &  Earned, 
for  appellee. 

Faville,  J. — ^The  appellant  is  a  boy  11  years  of  age,  and 
the  action  is  prosecuted  by  his  next  friend.  The  appellee  oper- 
ates a  line  of  railway  across  the  state,  with  a  station  and  station 

grounds  in  the  city  of  Marengo.    At  the  time 

^'  necugeaee:'  of  the  injury  in  question,  the  appellant  accom- 

ing  ftteaft^ito-     panied  an  older  boy,  one  McWilliams,  to  the 

tion  groun  ^ttatiou.    McWilliams  was  a  newsboy,  and  went 

to  the  station  for  the  purpose  of  securing  a  bundle  of  papers 
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from  Des  Moines,  which  arrived  by  express  on  a  train  operated 
by  the  appellee.  The  train  arrived  about  1:45  o'clock  in  the 
afternoon.  McWilliams  had  requested  the  appellant  to  accom- 
pany him  to  the  station,  to  receive  the  package  of  papers  and 
to  assist  him  in  distributing  the  same,  and  the  evidence  shows 
that  McWilliams  expected  to  pay  the  appellant  for  this  service. 
The  two  boys  arrived  at  the  station  shortly  before  the  time  that 
the  train  was  due,  and  learned  that  the  train  was  a  few  minutes 
late. 

The  station  of  the  appellee  at  Marengo  is  situated  on  the 
north  side  of  the  main  tracks  of  the  railway.  It  is  constructed 
in  the  ordinary  and  usual  manner  of  railway  stations  in  small 
cities  and  towns.  It  is  a  rectangular  building,  its  greatest  length 
being  east  and  west.  The  freight  room  is  at  the  eastern  end  of 
the  building.  The  oflSce  of  the  station  agent  is  near  the  center 
of  the  building.  The  men's  waiting  room  is  between  the  oflBce 
and  the  freight  room,  and  the  ladies'  waiting  room  is  in  the 
west  end  of  the  building.  On  the  north  side  of  the  building, 
there  is  a  freight  track,  located  about  10  feet  from  the  building. 
The  freight-depot  platform  is  at  the  east  end  of  the  building. 
It  is  about  16  or  18  feet  wide,  and  extends  north  and  south  the 
width  of  the  depot.  The  10-foot  space  between  the  building  and 
the  freight  track,  extending  along  the  north  side  of  the  building, 
is  referred  to  in  the  evidence  as  a  **  passageway. "  It  is  all  dirt, 
and  there  is  a  slight  slope  to  the  ground.  There  is  a  door  to  the 
freight  house,  opening  to  the  north  along  this  passageway,  about 
10  or  15  feet  from  the  east  end  of  the  building.  Freight  cars 
are  brought  in  on  this  freight  track  north  of  the  station,  and 
freight  is  unloaded  on  this  passageway  near  the  freight  depot, 
and  also  on  the  freight  platform  at  the  east  end  of  the  building. 

At  the  time  of  the  accident  in  question,  there  was  a  wheel 
in  this  passageway,  north  of  the  building.  It  was  located  some 
7  or  8  feet  east  of  the  north  door  of  the  ladies'  waiting  room. 
It  appears  from  the  evidence  that  at  one  time  the  wheel*  had  been 
lying  down,  but  at  the  time  of  the  accident,  it  was  leaning  against 
the  north  side  of  the  building.  The  wheel  was  a  large  tractor 
wheel,  with  a  rim  6  or  8  inches  wide,  and  weighed  about  600 
pounds.  On  the  outside  of  the  wheel,  as  it  stood,  was  a  gear  or 
cogwheel.     Prom  rim  to  rim,  the  wheel  was  about  6  feet  in 
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diameter.  It  was  made  of  iron.  After  the  appellant  and  his 
companion  arrived  at  the  station  and  discovered  that  the  train 
was  late,  they  stayed  for  some  little  time  in  the  men's  waiting 
room,  and  then  began  chasing  each  other  and  playing  around  the 
station  on  the  south  platform.  The  appellant  went  along  the 
south  side  of  the  station,  and  entered  the  ladies'  waiting  room 
at  the  south  door,  and  passed  through  this  room  and  out  at  the 
north  door.  He  then  turned  east  along  the  passageway,  to  wher^ 
the  wheel  was  leaning  against  the  building.  He  testified  that, 
when  he  eame  up  to  the  wheel,  he  put  his  hand  on  if  playfully. ' ' 
The  wheel  fell  over  upon  the  appellant,  breaking  his  leg. 

A  witness,  who  observed  the  accident,  testified  that  it  looked 
to  him  as  though  the  appellant  stepped  upon  the  rim  of  the 
wheel,  in  passing  by  it;  that  it  seemed  to  him  that  the  boy 
stepped  on  the  outside  rim  or  flange  of  the  wheel ;  that  he  stepped 
on  the  rim  just  previous  to  the  instant  that  the  wheel  started  to 
f aU ;  and  that  he  put  his  hand  up,  as  if  trying  to  push  the  wheel 
away  from  him  as  it  was  falling. 

Another  witness  testified  that  appellant  stepped  on  the 
wheel  and  took  hold  of  it  with  his  right  hand. 

The  appellant  denies  that  he  stepped  on  the  wheel,  but  tes^ 
tified  that  he  took  hold  of  it  by  reaching  up,  about  the  middle 
of  the  spoke.    He  denied  that  he  pushed  or  pulled  on  the  wheeL 

I.  Railway  station  grounds  and  passenger  stations  are,  in 
a  sense,  quasi  public  places.  A  person  going  to  a  railway  station, 
or  passing  over  station  grounds  at  a  proper  place,  in  a  proper 
manner,  and  for  a  proper  purpose,  is  not  a  trespasser.  The  appel- 
lant herein  had  a  right  to  go  to  the  railway  station  with  the  boy, 
Mc Williams,  to  receive  the  papers  from  the  express  car  on  the 
train.  As  we  understand  the  record,  he  expected  to  receive  the 
papers  there  directly  from  the  express  agent,  and  to  start  the 
distribution  of  them  from  that  point.  He  had  a  right  to  go  to 
such  parts  of  the  station  and  station  grounds  as  were  ordinarily 
and  reasonably  used  by  persons  receiving  express.  If,  while  so 
properly  engaged  in  the  business  that  called  him  to  the  station, 
he  had  been  injured  through  negligence  of  the  appellee,  without 
any  fault  on  his  part,  liability  would  attach.  These  rules  are 
too  well  established  and  too  familiar  to  require  extensive  citation 
of  authorities  to  siLstain  them.     See,  however,  Illinois  Cent,  R. 
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Co.  V.  Hammer^  72  111.  347;  Lange  v.  Miisauri  Pac.  £.  Co., 
208  Mo.  458  (106  S.  W.  660) ;  Banderob  v.  Wisconsin  Cent.  B. 
Co.,  13  Wis.  249  (113  N.  W.  738) ;  Bedigan  v.  Boston  &  M.  B.  Co., 
155  Mass.  44  (28  N.  E.  1133).  On  the  other  hand,  the  appellee 
had  a  perfect  right  to  unload  and  store  freight  at  the  proper 
place  provided  therefor.  In  placing  this  tractor  wheel  at  the 
place  it  did,  and  in  the  manner  in  which  the  same  was  placed, 
the  appellee  had  no  reason  to  apprehend  that  the  appellant  wotdd 
go  to  this  locality,  or  would  in  any  way  or  manner  interfere  with 
the  tractor  wheel.  The  wheel  was  at  the  usual  place  where  freight 
was  unloaded,  and  where  the  appellee  had  a  right  to  put  it.  No 
one  connected  with  the  passenger  train  or  with  the  work  of  re- 
ceiving express  from  said  train  was  required,  or  could  reasonably 
be  expected,  to  go  to  the  locality  where  this  wheel  was  placed, 
on  the  opposite  side  of  the  building  and  near  the  freight-house 
door.  According  to  appellant's  own  testimony,  instead  of  re- 
maining in  or  about  the  waiting  rooms,  or  on  or  near  the  plat- 
form where  the  train  was  to  arrive,  and  where  the  express  was 
delivered,  without  any  excuse  whatsoever,  except  that  he  and  tiie 
other  boy  were  playing  together  and  chasing  each  other,  he  left 
the  portion  of  the  building  and  grounds  where  he  expected  to 
receive  the  express  package,  and  where  appellee  might  expect  him 
to  be,  and  voluntarily  went  to  the  north  side  of  the  building, 
where  freight  was  kept,  and  while  there,  according  to  his  own 
testimony,  he  took  hold  of  the  wheel  that  caused  his  injury,  as 
he  expressed  it,  ** playfully  and  thoughtlessly." 

The  appellant  was  not  a  passenger,  and  we  are  not  concerned 
with  the  question  of  the  duty  that  a  railway  company  may  owe 
to  a  passenger.  In  Hiati  v.  Des  Moines,  N.  cfe  W.  B.  Co.,  96 
Iowa  169,  we  said : 

**In  the  matter  of  approaches  to  cars,  such  as  platforms, 
halls,  stairways,  and  the  like,  a  railroad  is  not  bound  to  use  the 
utmost  care  to  prevent  accidents,  but  only  ordinary  care,  in 
view  of  the  dangers  to  be  apprehended.'* 

This  is  the  general  rule.  The  railway  company  was  bound 
to  use  ordinary  care  to  keep  in  a  reasonably  safe  condition  its 
platform  and  approaches  thereto,  and  the  portions  of*  the  station 
grounds  reasonably  near  to  the  platform  where  persons  about  to 
take  passage  on  trains,  or  having  business  with  the  railway 
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company,  would  nattirally  or  ordinarily  be  likely  to  go.  To  put 
it  another  way,  the  duty  of  the  railway  company  was  to  exercise 
ordinary  care  in  the  manner  in  which  it  maintained  its  station 
and  station  grounds.  There  was  nothing  whatever  about  the 
situation  that  could  cause  the  railway  company  to  have  reason- 
able ground  to  believe  that  the  appellant,  coming  to  the  station 
for  express,  would  be  likely  to  go  to  the  place  where  this  freight 
was  located.  It  was  not  negligence  on  the  part  of  the  railway 
company  to  unload  this  wheel  and  leave  it  at  the  place  where  it 
was  located,  nor  do  we  think  that,  upon  this  record,  the  company 
failed  to  exercise  ordinary  care  in  placing  the  freight  against 
the  side  of  the  building  in  the  manner  in  which  it  was  placed. 
The  appellee  could  have  no  reasonable  ground  to  apprehend  thai 
the  appellant,  on  business  with  the  express  company,  at  another 
part  of  the  station  grounds,  would  be  at  the  place  where  this 
freight  was  located,  or  would  interfere  with  it  in  any  way.  The 
duty  which  the  appellee  owed  to  the  appellant  was,  in  any  event, 
no  more  than  the  exercise  of  ordinary  care. 

We  do  not  determine  whether  or  not,  imder  the  circum- 
stances, in  going  where  he  did,  the  appellant  became  a  trespasser 
If  he  did,  then  appellee  owed  him  no  duty  except  not  to  wantonly 
or  willfully  injure  him.  Heiss  v.  Chicago,  B.  I.  &  P.  22.  Co.,  103 
Iowa  590.  Nor  do  we  pass  upon  the  question  of  contributory 
negligence.  We  are  content  to  rest  our  decision  upon  the  fact 
that,  under  the  circumstances  shown,  the  appellee  could  only  be 
liable  for  a  want  of  ordinary  care,  and  that  no  such  want  of 
ordinary  care  was  shown.  In  other  words,  there  was  no  proof  of 
negligence  on  the  part  of  appellee  to  warrant  submitting  the 
question  to  the  jury.  The  court  properly  directed  a  verdict. 
II.  The  record  on  appeal  is  presented  to  us  in  unsatis- 
factory and  inconclusive  form.  There  is  a  denial  by  the  appellee, 
and  no  certification  of  the  record  by  the  appellant.  We  think, 
2.  raiuuudb:  however,  it  fairly  appears  in  the  record  that,  at 

2JS?n  r*  pro^    ^h®  ^^°^^  ^f  *he  injury  in  question,  to  wit,  on  the 
^^i^.  28th  day  of  July,  1919,  the  appellee  was  not 

seney  Aet  engaged  in  the  maintenance  or  operation  of  the 

line  of  railway  at  Marengo,  but  that  the  railway  and  its  prop- 
erty had  previously  been  taken  into  possession  of  the  United 
States,  and  placed  under  the  control  of  the  president,  in  pursu- 
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<ance  of  the  acts  of  Congress.  Under  these  circumstances,  this 
action  could  not  be  maintained  against  the  Chicago,  Eock  Island 
&  Pacific  Bailway  Company,  the  sole  defendant  in  said  action, 
under  the  authority  of  Missouri  Pac.  R.  Co,  v.  Ault,  decided  by 
the  United  States  Supreme  Court  June  1,  1921,  256  U.  S.  — 
(65  L.  Ed.  — ,  41  Sup.  Ct.  Rep.  593).  This  ground  was  urged 
in  the  appellee's  motion  for  directed  verdict,  and  under  the 
authority  cited,  we  are  compelled  to  hold  that  it  was  well  taken. 

In  view  of  our  holding  on  the  foregoing  propositions,  it  is 
unnecessary  that  we  consider  other  questions  argued  by  counsel. 

It  follows  that  the  judgment  of  the  district  court  must  be, 
and  the  same  is, — Affirmed, 

Evans,  C.  J.,  Weaver,  Stevens,  and  Arthur,  JJ.,  concur. 


C.  V.  Page,  Appellee,  v.  Mrs.  J.  J.  Peden,  Appellant. 

UllITATION  OF  ACTIONS:  Bar  Under  Foreign  Statute.  Defendant 
may  not  plead  the  bar  of  a  foreign  statute  when  the  cause  of  action 
sued  on  accrued  "within  this  state." 

Appeal  from  O'Brien  District  Court. — WUiLiAM  Hutchinson, 

Judge. 

November  15,  1921. 

Action  upon  an  account.  Verdict  and  judgment  for  plain- 
tiff.   Defendant  appeals. — Affirmed, 

G.  A,  Gibson,  for  appellant. 

No  appearance  for  appellee. 

Stevens,  J. — Appellant,  formerly  a  resident  of  this  state, 
became  a  resident  of  South  Dakota  in  the  spring  of  1909.    In 

■ 

the  fall  of  that  year,  she  returned  to  Sheldon,  Iowa,  where  appel- 
lee, who  is  a  physician,  attended  her  during  confinement.  It  is  to 
recover  for  these  services  that  this  action  is  prosecuted. 

The  defense  relied  ui^on  is  the  statute  of  limitations  of 
South  Dakota,  which  is  six  years,  upon  an  open  account.  The 
contention  of  counsel  is  that,  as  this  period  elapsed  between  the 
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rendition  of  the  services  and  the  commencement  of  this  action, 
it  is  barred,  under  the  provisions  of  the  South  Dakota  statute. 
This  position  is  untenable.     Code  Section  3452,  is  as  follows: 

**When  a  cause  of  action  has  been  fully  barred  by  the  laws 
of  any  country  where  the  defendant  has  previously  resided,  such 
bar  shall  be  the  same  defense  here  as  though  it  had  arisen  under 
the  provisions  of  this  chapter;  but  this  section  shall  not  apply 
to  causes  of  action  arising  within  this  state." 

By  its  plain  provisions,  this  section  does  not  apply  to  causes 
of  action  arising  within  this  state.  The  services  were  rendered 
by  plaintiflF,  and  the  cause  of  action  arose  in  this  state.  It  is, 
therefore,  immaterial  that  the  action  could  not  be  maintained  in 
South  Dakota,  because  of  the  bar  of  the  statute.  The  question 
is  fully  settled  in  this  state.  Ross  v.  Rees,  55  Iowa  296 ;  Moran 
V.  Moran,  144  Iowa  451 ;  McNamara  v.  McAllister,  150  Iowa  243 ; 
Jarl  V.  Priichett,  190  Iowa  1268. 

The  ruling  of  the  court  overruling  defendant's  motion  for 
new  trial  must  be  sustained. — Affirmed. 

Evans,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 


James  P.  Petersen  et  al.,  Appellants,  v.  Victor  V.  Sorensen 

et  al.,  Appellees. 

DRAINS:     Bepairs — Koxmecesslty  for  Petition.     No  petition  is  neces- 

1  sary  in  order  to  initiate  proceedings  for  the  repair  of  an  existing 
drainage  improvement. 

BRAIKB:     Original  Oonstmction  (7)  or  Repair  (7)     Improvements  on 

2  an  existing  drainage  improvement  will  not  be  declared  to  constitute 
oriffinal  constrwtion  simply  from  the  fact  that  the  board,  in  its 
record  providing  for  the  work,  used  terms  broad  enough  to  embrace 
original  construction.  The  work  actually  done  will  control  on  the 
question  whether  the  work  was  original  construction  or  repair. 

DRAINS:    Repairs — ^Excessive  Cost  of  Repairs.    The  fact  that  the  cost 

3  of  improving  an  existing  drainage  improvement  is  far  in  excess  of 
the  original  cost  of  construction  does  not  necessarily  stamp  the 
improvement  as  original  construction. 

DRAINS:    Oonstraction — ^Insufficient  Notice  to  Bidders — ^Waiver.   Prop- 

4  erty  owners  are  estopped  to  question  the  sufficiency  of  a  notice  to 
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bidders  when,  after  the  contract  is  let,  they  grant  a  right  of  way 
for  the  improvement,  and  specifically  waive  damages  and  notice 
of  a  change  in  location  and  of  the  appointment  of  appraisers. 

DBADTB:    Appeal  as  ExdusiTe  Bemedy.    Appeal  is  the  exclusive  remedy 

5  for  the  purpose  of  reviewing  the  failure  of  the  board  of  supervisors, 
in  improving  an  existing  ditch,  (a)  to  follow  a  proper  classification 
of  the  lands,  (b)  to  include  all  the  lands  in  the  assessment,  or  (e) 
to  levy  assessments  according  to  benefits.  ' 

BTATUTEB:     Ck>iultmctlon — ^Location  of  Statnte  in  Code.     The  mere 

6  fact  that  a  legislative  enactment  on  a  particular  subject-matter  is 
printed  in  a  chapter  of  the  Code  along  with  other  pre-existing 
statutes  does  not  in  any  manner  broaden  its  applicability. 

INJUNOTZOK:     WlMn  Writ  Lias — ^Drainage  Proceedings.     Injunction 

7  will  not  lie  to  review  mere  irregularities  of  the  board  of  super- 
visors in  carrying  on  a  drainage  improvement. 

Appeal  from  Clinton  District  Court. — ^A.  J.  House,  Judge. 

November  15,  1921. 

Action  in  equity  to  enjoin  the  collection  of  drainage  taxes. 
Judgment  in  the  court  below  dismissing  plaintiffs'  petition. 
Plaintiffs  appeal. — Affirmed. 

George  F.  Skinner,  W.  H.  Carroll,  F.  L.  Holleran,  and  J.  D. 
Carstensen,  for  appellants. 

Wolfe,  Wolfe  &  ClaiMsen  and  E.  L.  Miller,  for  appellees. 

Stevens,  J. — I.  A  somewhat  detailed  statement  of  the 
record  is  essential  to  a  full  understanding  of  the  questions  to  be 
decided  upon  this  appeal.  The  Qoose  Lake  Drainage  Ditch  was 
established  by  the  board  of  supervisors  of  Clinton  County  in 
1895,  and  constructed  at  a  cost  of  approximately  $10,997.87. 
In  course  of  time,  the  ditch  became  filled  with  earth  and  debris, 
and  on  April  21,  1919,  the  board  of  supervisors  directed  the 
county  auditor  to  advertise  for  bids  for  reopening,  deepening, 
enlarging,  and  widening  the  ditch.  The  auditor  immediately 
caused  notice  to  be  published,  and  on  May  5,  1919,  the  bid  of 
the  Clark  Construction  Company  was  accepted  by  the  board, 
and  on  June  2d,  a  contract  was  entered  into,  for  the  cleaning, 
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deepening,  and  widening  of  the  ditch.  The  contemplated  im- 
provement was  completed  at  a  total  cost  of  $29,006.25.  On  June 
2d,  commissioners  were  appointed  by  the  auditor,  to  inspect  and 
classify  the  lands  to  be  benefited  by  the  deepening  and  widening 
of  the  ditch,  and  to  make  an  equitable  apportionment  of  the 
cost  of  the  improvement.  On  June  30th,  Benton  K.  Anderson,  a 
civil  engineer,  and  one  of  the  commissioners,  reported  to  the 
board  of  supervisors  that,  on  account  of  the  debris  that  had  ac- 
cumulated in  the  ditch,  the  cost  of  the  improvement  would  be 
much  greater  than  originally  estimated,  and  recommended  a 
change  in  the  course  of  the  ditch.  On  July  7,  1919,  the  said 
engineer  filed  a  further  report,  estimating  the  total  yardage  to 
be  removed  at  54,175.3  cubic  yards.  On  July  11th,  all  of  the 
plaintiffis  herein,  except  James  P.  Petersen,  caused  a  petition 
signed  by  them  to  be  filed,  representing  that  a  portion  of  the  old 
ditch  had  become  completely  filled,  and  that  a  new  ditch  a  few 
rods  distant  had  been  excavated  by  private  contribution,  and 
asking  that  the  portion  of  the  old  ditch  that  had  become  com- 
pletely filled,  be  abandoned,  and  that  the  new  improvement  inter- 
sect with  and  follow  the  course  of  a  private  ditch  dug  by  plain- 
tiffs et  aX,  years  before,  a  few  rods  distant  from  the  old  ditch. 
This  petition  was  favorably  acted  upon  by  the  board,  and  by 
appropriate  resolution  the  change  was  made.  The  report  of  the 
commissioners  appointed  to  classify  the  lands  benefited  by  the 
improvement  for  assessment  was  filed  September  80,  1919.  Due 
notice  thereof  and  of  the  proposed  assessment  was  served  upon 
all  parties  entitled  thereto,  as  provided  by  law.  In  due  time, 
plaintiffs  appeared,  and  separately  filed  objections  to  the  clas- 
sification and  proposed  assessment,  and  at  the  same  time,  sepa- 
rate general  objections  were  filed  thereto  by  their  attorney. 

The  grounds  of  the  objections  urged  by  plaintiffs  were,  in 
substance,  that  the  proposed  assessment  exceeded  the  benefits  con- 
ferred ;  that  at  least  part  of  appellants  had  contributed  a  desig- 
nated sum  to  defray  the  expenses  of  the  private  ditch,  and 
asked  that  the  amount  so  contributed  be  credited  upon  the 
assessment ;  and  that  some  of  the  lands  proposed  to  be  assessed 
were  not  assessed  for  the  original  cost  of  the  improvement.  The 
plaintiff  Petersen  objects  upon  the  further  ground  that  he  did 
not  consent  to  the  use  of  the  private  ditch,  and  that  the  board  of 
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supervisors  had  no  right  to  appropriate  the  same  as  a  part  of 
the  improvement  without  his  consent,  and  assess  him  for  a  portion 
of  the  cost  of  the  improvement  as  a  whole. 

Before  proceeding  to  a  discussion  of  the  propositions  relied 
upon  by  appellants  for  reversal,  it  may  be  well  to  make  a  brief 
historical  and  general  statement  of  the  drainage  laws  of  this 
state.  The  first  enactment  of  the  legislature  seeking  to  provide 
a  system  of  drainage  for  lands  rendered  untillable  by  swamps, 
overflow,  etc.,  appears  as  Chapter  2,  Title  X,  of  the  Code  of 
1873.  The  twenty-sixth  general  assembly  amended  Chapter  2, 
Title  X,  of  the  Code  of  1873,  by  adding  what  are  now  Sections 
1975  to  1989,  inclusive,  of  the  Code  of  1897,  by  authorizing  coun- 
ties in  any  case  where  the  United  States  may  have  undertaken  or 
might  thereafter  undertake  the  building  of  a  levee  along  or  near 
the  bank  of  a  navigable  stream  forming  a  part  of  the  state  bound- 
ary, to  aid  in  procuring  the  right  of  way  and  in  maintaining 
the  levee  and  in  providing  a  ^stem  of  internal  drainage  made 
necessary  or  advisable  by  the  construction  of  such  levee,  when- 
ever, in  the  judgment  of  the  board  of  supervisors,  the  work  would 
be  conducive  to  the  public  health,  convenience,  or  welfare.  This 
act  was  amended  by  Chapter  83,  Acts  of  the  Thirty-first  General 
Assembly,  and  Chapter  93,  Acts  of  the  Thirty-second  General 
Assembly.  Chapter  2,  Title  X,  of  the  Code  of  1873,  as  amended, 
appears  under  the  same  chapter  and  title  in  the  Code  of  1897. 

On  January  12,  1904,  this  court  announced  its  decision  in 
Beebe  v.  Magoun,  122  Iowa  94,  holding  that  Section  1946,  Chap- 
ter 2,  Title  X,  Code,  1897,  in  so  far  as  *'it  authorizes  the  esti- 
mation of  benefits  to  lands  not  abutting  on  a  ditch,  and  through 
which  it  is  not  to  be  excavated,  and  the  levy  of  taxes  accordingly 
for  such  improvement  without  notice  to  the  owner,  is  a  clear 
and  palpable  invasion  of  the  fundamental  law  forbidding  the  tak- 
ing of  private  property  without  due  process  of  law. ' ' 

Whereupon,  Section  1946  was  amended  so  as  to  overcome 
the  constitutional  objection  thereto,  and  Sections  1946-a  to 
1946-e,  inclusive,  1913  Supplement,  were  enacted  by  the  thir- 
tieth general  assembly,  which  also  enacted  Chapter  68,  which 
is  found  in  Chapter  2-A,  Title  X,  of  the  Supplement,  providing 
that: 

**The  provisions  of  this  act  shall  be  construed  as  an  inde- 
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pendent  procedure  additional  to  Chapter  2,  Title  X,  of  the  Code 
and  Supplement,  relating  to  the  location,  establishment,  and  con- 
struction of  levees,  drains,  ditches,  and  watercourses,  and  shall 
not  be  held  to  repeal  any  of  such  provisions.'*  Section  1989-a47. 

This  section  as  quoted  above  is  as  amended  by  Chapter  84, 
Acts  of  the  Thirty -first  General  Assembly.  So  that  our  statute 
contains  two  chapters  relating  to  drainage,  and  providing  two 
methods  whereby  agricultural  lands  requiring  it  may  be  drained. 
The  legality  of  the  original  establidunent  of  the  old  Goose  Drain- 
age Ditch  is  frankly  conceded  by  appellants. 

We  come  now  to  a  consideration  of  the  propositions  upon 
which  appellants  rely  for  reversal.  The  principal  contentions 
of  counsel,  as  we  understand  them,  are:  (a)  That  the  character 
of  the  improvement  is  that  of  original  construction,  and  not  re- 
pair work;  (b)  that  same  could  not  be  undertaken  under  either 
Chapter  2,  Title  X,  or  Chapter  2-A,  Title  X,  of  the  Code,  with- 
out filing  a  petition  and  otherwise  complying  with  the  law  re- 
lating to  the  establishment  of  drainage  ditches  or  districts;  (c) 
that  the  notice  to  bidders  was  fatally  defective,  and  did  not  com- 
ply with  the  requirements  of  Section  1989-a8,  Chapter  2-A,  Title 
X,  of  the  Code  Supplement;  (d)  that,  if  the  improvement  be 
classified  as  repair  work,  the  board  of  supervisors  wholly  failed 
to  foUow  the  procedure  prescribed,  and  therefore  the  board  of 
supervisors  did  not  acquire  jurisdiction  to  receive  bids,  to 
enter  into  a  contract  for  the  work,  x>r  to  lay  an  assessment  upon 
the  lands  of  plaintiffs  for  any  portion  of  the  cost  thereof;  (e) 
that  the  tax  was  laid  upon  only  about  half  of  the  land  assessed 
for  the  cost  of  the  original  improvement,  and  that  same  should 
have  been  based  upon  the  original  classification,  as  required 
by  Section  1946-b,  Code  Supplement,  1913;  (f)  that,  under  Sec- 
tion 1984  of  the  Supplement  to  the  Code,  the  board  of  supervisors 
could  not  levy  an  annual  assessment  against  plaintiffs'  lands  in 
excess  of  50  mills  on  the  dollar ;  (g)  that,  as  the  board  of  super- 
visors acted  wholly  without  authority,  and  in  excess  of  its  juris- 
diction, the  alleged  assessment  against  the  lands  of  plaintiffs  is 
wholly  void,  and  therefore  the  collection  thereof  may  be  en- 
joined. 

Necessarily,  the  proceedings  for  the  establishment  of  the 
Old  Goose  Lake  Drainage  Ditch  were  under  Chapter  2,  Title 
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X,  of  the  Code ;  and  it  is  quite  clear  that  the  proceedings  of  the 
1.  Drains  :  re-  board  of  Supervisors  of  which  appellants  com- 
necewity  **for  plain,  wcrc  Undertaken  in  pursuance  of  the  pro- 
petition,  visions  of  Section  1946,  Code  Supplement,  1913. 
So  far  as  material  and  applicable  to  the  questions  before  us,  this 
section  is  as  follows: 

'*When  any  levee,  ditch,  drain,  or  change  of  direction  of 
any  watercourse  shall  have  been  located  and  established,  as  pro- 
vided in  this  chapter,  or  when  it  shall  be  necessary  to  cause  the 
same  to  be  repaired  or  reopened,  the  auditor  shall  appoint  three 
persons,  one  of  whom  shall  be  a  competent  civil  engineer,  and 
two  who  shall  be  resident  freeholders  of  the  county,  not  living 
within  the  township  or  townships  where  the  improvement  is  or 
is  to  be  located,  and  not  interested  therein  or  in  a  like  question, 
nor  related  to  any  party  whose  land  is  affected  thereby,  who 
shall  within  twenty  days  after  such  appointment  personally  in- 
spect and  classify  as  *  dry, '  *  low, '  *  wet, '  or  '  swamp '  all  the  land 
benefited  by  the  location  and  construction  of  the  improvement, 
or  the  repairing  or  reopening  of  the  same,  and  shall  make  an 
equitable  apportionment  of  the  cost,  expenses,  cost  of  construc- 
tion, fees,  and  damages  assessed  for  the  construction  of  any 
such  improvement,  or  of  repairing  or  reopening  the  same,  and 
make  report  thereof  in  writing  to  the  board  of  supervisors  and 
file  the  same  with  the  county  auditor,  who  shall  immediately 
thereafter  fix  a  time  for  hearing  objections  thereto  before  the 
board  of  supervisors.  •  •  •  When  the  day  set  for  hearing  has 
arrived,  the  board  of  supervisors  shall  proceed  to  hear  and  deter- 
mine all  objections  made  and  filed  to  said  report,  and  may  in- 
crease, diminish,  annul,  or  afiSrm  the  appointment  made  in  said 
report  or  any  part  thereof,  as  may  appear  to  the  board  to  be 
just  and  equitable,  which  apportionment  shall  be  assessed  among 
the  owners  of  the  land  along  or  in  the  vicinity  of  such  improve- 
ment and  to  be  benefited  thereby,  in  proportion  to  the  benefit  to 
each  of  them,  and  levied  upon  the  lands  of  the  owners  so  bene- 
fited in  said  proportions,  and  collected  in  the  same  manner  as 
other  taxes  are  levied  and  collected  for  county  purposes.'' 

No  petition  of  a  majority  of  the  property  owners  residing 
in  Clinton  County  and  owning  land  abutting  upon  the  proposed 
improvement  and  asking  that  the  ditch  be  repaired  and  re- 
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opened  was  filed  with  the  board  of  supervisors,  and  none  was 
necessary.  Yeomans  v.  Riddle,  84  Iowa  147 ;  Oray  v,  Anderson, 
14D  Iowa  359 ;  Munn  v.  Board  of  Supervisors,  161  Iowa  26. 

II.    Much  stress  is  laid  by  appellants  upon  their  contention 
that  the  improvement  did  not  contemplate  merely  the  repair  or 
reopening  of  the  ditch,  but  was,  much  of  it,  original  construc- 
2.  DEAIK8 :  origi-     *^®^  >  *^**  *^®  ^^  thcrcof  was  nearly  three  times 
SoL  Tf)**OT^r»-    ^^'^  ^^*  ^^  *^®  original  improvement;  that  the 
p««'  ( *)  board  of  supervisors  ordered  the  ditch  reopened, 

repaired,  widened,  and  deepened;  and  that  the  ditch  was  made 
wider  and  deeper  than  before.  We  have  made  no  effort  to  com- 
pute the  original  yardage,  from  the  figures  stated,  but.  it  was 
necessarily  very  much  greater  than  the  yardage  removed  under 
the  later  proceedings.  The  cost  of  the  original  excavation  was 
7%  cents  and  8  cents  per  cubic  yard ;  whereas,  the  cost  of  the 
later  excavations  was  52^  cents  per  cubic  yard,  with  20  cents 
for  leveling  the  spoil  banks. 

The  proceedings  of  the  board  of  supervisors  reveal  that  the 
nature  and  character  of  the  proposed  improvement  were  vari- 
ously, and  perhaps  carelessly,  stated  in  its  proceedings.  For 
example,  the  resolution  directing  the  auditor  to  publish  notice 
for  bids  stated  the  purpose  to  be  ''to  reopen,  deepen,  enlarge, 
and  widen  the  ditch."  The  notice  of  the  auditor  to  bidders  used 
the  words  ''for  deepening  and  widening."  The  resolution  of 
the  board  accepting  bids  recited  that  it  was  for  ' '  repairing  and 
reopening."  The  contract  for  the  work  was  "for  cleaning, 
deepening,  and  widening."  The  resolution  of  the  board  direct- 
ing the  auditor  to  appoint  appraisers  used  the  words  "repair- 
ing and  reopening."  The  commission  issued  by  the  auditor  to 
appraisers  stated  that  the  proposed  improvement  was  the  deep- 
ening and  widening  of  the  ditch.  The  undisputed  evidence, 
however,  is  that  the  original  ditch  was  carefully  staked  out,  and 
that  all  excavations  made  under  the  contract  for  cleaning,  deep- 
ening, and  widening  the  ditch  were  made  inside  of  the  stakes. 
No  testimony  was  introduced  tending  to  show  that  the  excava- 
tion extended  below  the  grade  of  the  original  improvement.  It  is 
true  that  a  change  was  made  in  the  course  of  the  ditch,  but  this 
was  done  upon  the  petition  of  plaintiffs,  except  Petersen,  and  was 
for  the  purpose  of  avoiding  expense,  and  perhaps  because  it 
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would  increase  the  efficiency  of  the  improvement.  At  the  time 
appellants  petitioned  the  board  of  supervisors  to  change  the 
course  of  the  ditch,  so  as  to  intersect  and  follow  the  line  of  their 
private  ditch,  they  knew  the  engineer's  estimate  of  yardage,  as 
well  as  the  price  agreed  upon  for  the  work.  They  testified, 
however,  that  they  were  induced  to  sign  the  petition  asking  for 
the  change  and  waiving  statutory  notices,  by  representations 
that  a  saving  of  $15,000  in  the  cost  of  the  improvement  would 
result.  The  record,  however,  discloses  that  the  saving  was  only 
about  $3,000. 

It  will  be  observed  that  Section  1946  confers  authority  upon 
the  board  of  supervisors  both  to  locate  and  establish  a  levee, 
ditch,  drain,  or  change  in  a  watercourse,  and  to  repair  and  re- 
3  Drains:  re-  opeti  Same.  So  far  as  the  evidence  shows, 
sh^TcostTf  ro-  ^o^hii^S  ^Ise  was  contemplated  by  the  board  of 
pairs.  supervisors  or  done  under  their  direction.     It 

is  true  that,  in  determining  whether  the  work  is  repair  or  original 
construction,  the  cost  may  be  taken  into  consideration.  Bloom- 
qmsi  V.  Board  of  Supervisors,  188  Iowa  994.  It  cannot,  how- 
ever, in  this  case  be  given  greater  weight  than  as  a  circumstance 
throwing  light  upon  the  question  whether  it  was,  in  fact,  repair 
work.  The  cost  per  cubic  yard  for  excavating,  under  the  con- 
tract to  repair  and  reopen  the  ditch,  was  at  least  6^4  times 
greater  than  the  cost  of  originally  excavating  the  ditch. 

Before  the  change  in  the  course  of  the  ditch  was  made,  upon 
the  petition  of  appellants,  the  engineer  reported  that  the  ditch 
was  filled  with  earth  and  debris,  which  would  be  difficult  and 
expensive  to  remove.  As  the  record  fails  to  show  that  the  original 
ditch  was  widened  or  deepened,  or  that  anything  more  was  done 
than  to  repair  and  reopen  the  same,  we  cannot  hold  that  the 
authority  conferred  by  Section  1946  of  the  Code  was  not  properly 
observed  and  carried  out  by  the  board  of  supervisors.  The  board 
manifestly,  while  using  too  many  words,  always  had  the  repair 
and  reopening  of  the  ditch  in  mind. 

III.     In  so  far  as  the  contentions  of  appellants  are  based 

upon  the  failure  of  the  board  to  observe  the  pro- 

'  8truction:^n-       visions  of  Chapter  2-A,  Title  X,  of  the  Supple- 

sufficient     notice  ,  .  ,  .  _,  _, 

to  bidders:  mcut,  they  are  without  merit.    The  proceedings 

^ere  not  under  this  chapter.    The  notice  to  bid- 
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ders  was  sufficient,  and  fully  met  the  requirements  of  the  stat- 
ute, although  it  did  not  comply  with  Section  1989-a8  of  the  Code 
Supplement,  1913.  Furthermore,  appellants,  except  Petersem, 
specifically  waived  notice  of  the  change  in  location  of  the  ditch, 
and  of  the  appointment  of  appraisers  or  commissioners  to  assess 
damages,  waived  a  release  of  claims  for  damages,  and  specifically 
granted  the  right  of  way  for  the  ditch.  This  was  after  the 
contract  had  been  let  by  the  board  of  supervisors.  Plaintiffs 
are  in  no  position  to  assert  that  the  notice  to  bidders  was  fatally 
defective. 

IV.  It  is  further  urged  by  appellants  that  the  assessment 
was  not  laid  according  to  the  original  classification,  as  required 
by  Section  1946-b  of  the  Supplement.    As  before  stated,  Section 

1946  was  held  to  violate  the  due  process  clause 
peal  as'exciu-  of  the  Constitution.  This  section  was  later 
8ive  reme  y.  amended  so  as  to  meet  the  constitutional  ob- 
jections, and  its  constitutionality  was  sustained  by  this  court. 
Ross  v..  Board  of  Supervisors,  128  Iowa  427.  Sections  1946-a  to 
1946-e,  inclusive,  were  obviously  enacted  by  the  thirtieth  gen- 
eral assembly  in  order  that  improvements  either  not  completed 
or,  if  completed,  not  fully  paid  for,  might  be  completed,  and 
taxes  legally  levied  to  defray  the  expense  thereof.  While  thjB 
assessments  levied  upon*  the  lands  of  appellants  and  others  for 
the  original  cost  of  the  ditch  were,  in  part  at  least,  unconstitu- 
tional and  void,  they  were  all  paid  prior  to  the  announcement  of 
the  decision  of  this  court  in  Beebe  v.  Magoun,  supra. 

Whether  the  provisions  of  Section  1946-b,  requiring  all  fu- 
ture levies  for  the  improvements  referred  to  in  the  preceding 
sections  to  be  apportioned*  on  the  basis  of  the  original  classifica- 
tion, are  applicable,  we  are  not  called  upon  at  this  time  to 
decide.    Code  Section  1947  provides  that: 

**An  appeal  may  be  taken  to  the  district  court  from  the 
order  of  the  board  of  supervisors  in  fixing  the  assessment  upon 
lands,  in  the  same  manner  appeals  may  be  taken  in  the  location 
of  roads,  and  within  the  same  time.  But  on  such  appeal  it 
shall  not  be  competent  to  show  that  the  lands  assessed  were  not 
benefited  by  the  improvement." 

If  an  improper  classification  were  adopted,  or  if  lands 
properly  assessable  were  omitted  from  the  levy,  or  if  the  as- 
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sessment  was  not  according  to  benefits,  or  for  other  reasons  was 
inequitable,  the  remedy  by  appeal  was  sufficient  and  exclusiye. 
This  remedy  having  been  provided,  it  must  be  followed.  If  the 
board  of  supervisors  acquired  jurisdiction  to  levy  assessments, 
but  there  was  an  irregularity  or  illegality  in  the  proceedings, 
relief  can  only  be  had  upon  appeal,  and  no  ground  for  injunc- 
tion relief  existed.  The  same  is  true  of  appellants'  objection 
that  the  assessment  was  laid  upon  only  a  portion  of  the  land 
benefited  by  the  improvement. 

V.  Appellants'  contention  that  the  board  of  supervisors 
could  in  no  event,  in  any  proceeding  not  initiated  by  the  filing 
of  a  petition,  levy  an  assessment  for  the  purpose  of  maintaining 

6.  statutib:  ^^  repairing  ditches  under  Section  1986,  Code 
i2SlS!Si**of''  Supplement,  in  excess  of  50  mills  on  the  dollar, 
statute  in  Code,    jg  ^ot  wcU  founded.     TMs   provisiou  of  the 

statute  applies  only  to  levees  erected  by  the  United  States,  and 
to  systems  of  drainage  referred  to  in  Chapter  46,  Acts  of  the 
Twenty-sixth  General  Assembly.  It  is  true  that  Chapter  46, 
Acts  of  the  Twenty-sixth  General  Assembly,  is  codified  under 
Chapter  2,  Title  X,  of  the  Code;  but  it  is  under  the  subtitle 
''United  States  Levees."  It  is  quite  clear  that  the  50-mill 
limitation  is  applicable  only  to  the  improvement  constructed 
under  the  provisions  of  the  subtitle. 

Appellants  concede  that  an  injunction  will  be  granted  only 
to  restrain  the  collection  of  a  void  assessment.  The  assessments 
complained  of  are  void  only  if  the  proceedings  of  the  board  were 

7.  injunotioh:  Unauthorized  and  without  jurisdiction.  The  pro- 
d«Sag!^^pro-***  ceedings  were  begun  under  a  valid  statute;  and, 
eeedings.  g^ye  for  somc  possiblc  irrcgularitics  or  illegal- 
ity in  the  subsequent  proceedings  which  might  render  the  assess- 
ments voidable  or  inequitable,  and  which  could  only  be  corrected 
on  appeal,  they  must  be  permitted  to  stand.  We  have  no  power 
in  this  proceeding  to  review  the  proceedings  of  the  board,  or  to 
correct  inequalities  in  assessments.  No  reason  is  given  for 
omitting  from  assessment  a  large  part  of  the  land  assessed  for 
the  original  cost  of  the  ditch,  nor  is  the  reason  therefor  material 
to  our  present  inquiry.  Manifestly,  no  ground  for  injunctive 
relief  is  disclosed  by  the  record. 


Nov.,  1921]  RiCHEY  V.    RiCHEY.  481 

It  follows,  therefore,  that  the  judgment  dismissing  plaintiffs' 
petition  must  be  and  is — Affirmed. 

Evans,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 


George  Richey  et  al.,  Appellants,  v.  Prank  Rictiey  et  al., 

Appellees. 

IiIMITATIOK  OF  ACTIONS:  Adverse  PoBseBSion  and  Estoppel— Bar- 
ling of  Undiecovered  Title.  A  decree  Betting  aside  to  a  widow 
lands  as  dower,  under  the  good-faith  belief  that  the  lands  belonged 
to  the  deceased  husband  at  the  time  of  his  death,  followed  by 
subsequent  conveyances  and  unqualified  possession  and  undisputed 
claim  of  ownership  thereunder  for  16  years,  ripens  an  indefeasible 
title,  both  by  estoppel  and  by  adverse  possession,  against  one  who, 
at  the  date  of  the  decree  was  of  full  age,  a  party  to  the  decree,  and 
the  record  owner  of  the  land,  though  the  latter  fact  was  not  dis- 
covered by  him  until  after  the  lapse  of  said  16  years. 

Appeal  from  Jasper  District  Court. — D.  W.  Hamilton,  Judge. 

November  15,  1921. 

Action  to  quiet  title  to  certain  real  estate  and  to  recover 
possession  thereof,  and  for  an  accounting  for  rents  and  profits.  A 
cross-petition  was  filed,  praying  that  the  title  to  said  described 
real  estate  be  quieted  in  the  defendant  Gagle.  The  court  dis- 
missed the  plaintiffs'  petition,  and  by  decree  quieted  the  title 
to  the  real  estate  in  controversy  in  the  defendant.  Plaintiffs 
appeal.    Gagle  is  sole  appellee. — Affirmed. 

Boss  R.  Mowry,  for  appellants. 

Hammer  <&  Tripp,  Campbell  &  Campbell,  Schtiltz  &  HamUl, 
M.  E.  Penquite,  and  J.  L.  Witmer,  for  appellees. 

Faville,  J. — This  case  involves  the  title  to  15  acres  of  land. 
It  appears  that,  on  or  about  the  16th  day  of  August,  1866,  one 
Anderson  Richey,  who  was  at  said  time  a  widower,  made  appli- 
cation to  the  probate  court  of  Jasper  County,  Iowa,  for  appoint- 
ment of  himself  as  guardian  of  his  minor  children.     The  said 
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application  of  said  guardian  recites  that  the  .wife  of  the  said 
applicant  died  in  the  month  of  April,  1866,  and  recites  that: 

**She  left  certain  property,  and  three  infant  children,  who 
are  now  under  14  years  of  age,  to  wit,  Milton  Richey,  age  11 
years,  Martin  A.  Richey,  age  8  years,  and  Ella  Richey,  age  1 
year,  and  also  three  other  children.'' 

The  said  application  also  recites  that  the  personal  property 
of  the  said  infants  did  not  exceed  the  sum  of  $25,  and  that  the 
annual  rental  of  the  real  estate  of  the  said  infants  did  not  ex- 
ceed the  sum  of  $25.  The  record  in  said  proceedings  is  very 
meager,  but  it  appears  that  Anderson  Richey  gave  a  bond  as 
guardian  of  the  five  minors,  to  wit,  John  A.,  George,  Milton,  Mar- 
tin A.,  and  Ella,  and  took  oath  as  guardian  of  said  named  minors. 
Nothing  further  appears  to  have  ever  been  done  in  connection 
with  said  guardianship  matter,  so  far  as  the  records  of  the  pro- 
bate court  disclose.  No  inventory  was  ever  filed,  and  no  reports 
of  any  kind  were  ever  made. 

On  or  about  the  15th  day  of  February,  1871,  the  deed  which 
is  the  basis  of  this  controversy  was  executed.  Said  deed  is  an 
ordinary  quitclaim  deed,  reciting  a  consideration  of  $100,  and 
was  executed  by  one  Harvey  J.  Skiff.  The  deed  recites  that  the 
grantor  does  **  hereby  sell  and  quitclaim  unto  Anderson  Richey, 
guardian  of  George,  M.  W.,  M.  A.,  and  Ella  Richey,"  the  15 
acres  in  controversy.  This  deed  was  recorded  February  22, 
1871.  The  appellants  herein  are  George  Richey,  M.  W.  Richey, 
and  Ella  Richey  Fisher,  and  the  sole  heirs  at  law  of  M.  A. 
Richey,  now  deceased.  Appellants  claim  that  they  are  the  ab- 
solute and  unqualified  owners  of  the  land  in  controversy,  by 
virtue  of  the  said  deed.  It  appears  from  the  record  that,  at  the 
time  the  deed  was  executed,  the  father,  Anderson  Richey,  was 
the  owner  of  other  land,  adjacent  to  the  15  acres  in  question, 
upon  which  he  resided ;  and  the  undisputed  evidence  shows  that, 
after  the  execution  and  recording  of  said  deed,  the  said  Ander- 
son Richey  took  possession  of  the  said  15  acres,  and  tjiereafter 
used  and  farmed  the  same  in  connection  with  his  other  lands, 
until  his  death. 

Anderson  Richey  remarried,  and  by  his  second  wife  a  num- 
ber of  children  were  born  to  him.  The  said  Anderson  Richey 
died  on  the  14th  day  of  December,  1901,  leaving  a  will,  which 


Nov.,  1921]  RiCHEY  V.  EiCHEY.  483 

was  executed  on  September  6,  1897,  and  by  the  terms  of  this 
will  disposed  of  all  of  his  real  and  personal  property.  By  specific 
description  he  devised  the  15  acres  in  controversy  to  his  wife 
during  her  natural  life,  and,  at  her  death,  to  his  children, 
Milton  W.,  Prank,  George,  Clifton,  Morton,  Ella,  Sylvia,  and 
Margaret,  share  and  share  alike.  Part  of  said  parties  are  chil- 
dren by  the  second  marriage.  His  surviving  widow,  Caroline, 
elected  to  take  under  the  will.  Later,  a  guardian  was  appointed 
for  the  said  widow,  and,  on  application  by  the  guardian  to  the 
court,  the  election  of  the  widow  to  take  under  the  will  was 
vacated  and  set  aside,  and  an  election  was  made  for  and  in  be* 
half  of  the  said  widow,  to  take  her  distributive  share  under  the 
statute. 

Some  time  later,  in  1903,  the  guardian  of  the  said  widow 
brought  an  action  in  the  district  court  of  Jasper  County,  Iowa, 
for  admeasurement  of  the  widow's  dower.  All  of  the  heirs  at 
law  of  Anderson  Richey  and  the  beneficiaries  under  his  will 
appear  to  have  been  made  parties  to  said  action,  and  to  have 
appeared  therein  by  counsel.  In  said  action,  the  court  found 
that  the  said  Anderson  Richey,  at  the  time  of  his  death,  was 
seized  of  the  real  estate  in  controversy  in  this  action,  together 
with  other  real  estate,  and  decreed  the  appointment  of  referees, 
to  admeasure  and  set  off  the  distributive  share  of  the  widow  in 
the  property  of  the  said  decedent.  Thereafter,  the  referees  ap- 
pointed by  the  court  in  said  proceedings  made  their  report  to' 
the  court,  setting  off  to  the  said  widow  as  her  dower  the  15  acres 
in  controversy,  together  with  other  land.  The  remaining  por- 
tion of  the  real  estate  owned  by  the  said  ancestor,  Anderson 
Richey,  was  disposed  of  to  the  various  heirs  of  said  decedent. 

The  record  shows  that,  after  said  proceedings  were  had,  the 
guardian  of  the  said  widow  took  possession  of  the  15  acres  of 
land  in  controversy,  and  paid  the  taxes  thereon,  collected  the 
rents  and  profits,  and  had  full  possession  and  control  of  the  same 
until  the  death  of  the  said  widow,  which  occurred  on  February 
3,  1917.  Thereafter,  one  of  the  heirs  of  the  said  widow  instituted 
a  proceeding  for  the  partition  of  the  land  which  had  been  so 
adm.easured  and  set  off  to  the  widow.  The  appellants  herein 
were  not  made  parties  to  said  last  mentioned  proceeding,  evi- 
dently because  they  were  not  heirs  of  said  Caroline. 
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On  or  about  October  31,  1917,  a  decree  was  entered  in  said 
cause,  confirming  the  shares  of  the  respective  parties  in  and  to 
said  property,  and  ordering  the  same  sold  by  referee.  The 
appellee,  Oagle,  holds  his  title  by  virtue  of  the  sale  of  said  prem- 
ises in  said  partition  action  under  the  decree  of  said  court.  The 
trial  court  dismissed  plaintiffs'  petition  to  quiet  title,  and 
quieted  the  title  to  said  real  estate  in  the  appellee,  Gagle,  on  his 
cross-petition. 

There  is  no  evidence  in  the  record  that  any  money  or 
property  belonging  to  these  appellants  was  used  for  the  pur- 
chase of  the  property  in  controversy  by  Anderson  Richey.  The 
record  is  utterly  devoid  of  any  evidence  tending  to  show  the 
source  from  which  the  purchase  price  of  said  property  was  ob- 
tained. If  it  be  assumed  that  the  appellants  acquired  an  interest 
in  said  described  real  estate  by  virtue  of  the  quitclaim  deed  in 
controversy,  then  the  real  question  presented  for  our  deter- 
mination is  whether  or  not  the  appellants  can  now  assert  said 
title  to  said  premises  against  the  appellee.  The  undisputed  evi- 
dence shows  that  all  of  the  appellants  lived  with  the  father, 
Anderson  Richey,  upon  the  farm  of  which  the  premises  in  contro- 
versy were  a  part,  until  they  attained  their  majority,  and  lived 
in  the  vicinity  of  the  farm  for  some  years  thereafter.  The  young- 
est of  the  appellants  became  of  age  in  1884.  The  evidence  shows 
that  none  of  the  appellants  had  any  actual  knowledge .  of  the 
deed  in  controversy  until  shortly  before  the  bringing  of  this 
action,  in  1919.  One  of  the  appellants  was  the  executor  of  his 
father's  will.  All  of  the  appellants  appear  to  have  been  ad- 
vised of  the  proceedings  that  were  had  under  the  father's  will. 
Each  of  them  was  a  beneficiary  under  said  will,  and  received 
a  devise  thereunder.  The  appellants  also  knew  of  the  proceed- 
ings by  which  the  15  acres  in  controversy  were  set  off  to  the 
widow,  Caroline,  as  part  of  her  distributive  share  in  the  estate 
of  the  said  decedent. 

There  is  some  question  as  to  the  employment  of  counsel  to 
represent  the  appellants  in  the  proceedings  in  which  the  dower 
was  admeasured  and  set  off  to  the  widow.  The  notices,  if  any, 
that  were  served  in  said  proceedings,  and  the  returns  thereon, 
do  not  appear  in  the  record;  but  the  decree  admeasuring  and 
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aettin^  off  the  widow's  dower  affirmatively  recites  that  the  appel- 
lants appeared  by  counsel  in  said  proceedings. 

We  are  convinced  from  the  record  that  the  appellants  were 
parties  to  said  proceedings,  and  were  fully  advised  of  the  fact 
that  the  15  acres  in  controversy  were  by  said  decree  of  the  court 
duly  set  off  to  the  widow,  Caroline,  as  part  of  her  distributive 
share  in  the  estate  of  the  decedent,  Anderson  Bichey,  and  also 
that,  from  and  after  the  date  of  said  decree,  to  wit,  March  7, 
1903,  the  appellants  knew  that  the  guardian  of  said  Caroline 
Richey  was  exercising  ownership  of  said  premises  for  and  in  her 
behalf.  In  fact,  the  appellants,  as  witnesses  upon  the  trial  of 
this  case,  conceded  that  they  believed  that  said  15-acre  tract  was 
a  part  of  the  estate  of  their  father,  Anderson  Richey,  and  knew 
and  understood  that  the  same  was  set  off  to  his  widow  as  a  part 
of  her  share,  and  that  her  guardian  exercised  full  ownership 
over  the  premises  from  and  after  the  date  of  said  decree  ad- 
measuring dower. 

The  appellants  contend  that  they  had  no  knowledge  or  in- 
formation of  the  existence  of  the  deeid  in  controversy  until  after 
the  death  of  the  widow,  Caroline,  and  about  the  time  of  the 
partition  proceedings  for  the  division  of  the  property  belonging 
to  her  estate,  in  1919. 

There  can  be  no  question  that  the  ancestor,  Anderson 
Kichey,  at  all,  times  after  its  purchase  treated  this  property  as 
though  he  were  the  owner  thereof,  and  disposed  of  it  by  will  as 
such  owner.  This  alone,  however,  would  not  be  sufficient  to  bar 
the  appellants  of  their  right  to  claim  the  premises  under  the 
deed.  But  after  the  death  of  Anderson  Bichey,  by  legal  pro- 
ceedings, to  which  the  appellants  were  parties,  the  court  ad- 
judged and  decreed  that  the  said  Anderson  Bichey  was  the  owner 
of  the  said  tract  at  the  time  of  his  death,  and  by  said  decree  set 
the  said  property  aside  to  the  widow,  and  established  and  con- 
firmed the  title  to  the  said  land  in  the  said  widow  at  said  time. 
As  before  stated,  this  was  in  March,  1903,  more  than  16  years 
prior  to  the  commencement  of  this  action.  The  appellee  holds 
under  the  title  so  placed  in  Caroline  Bichey  by  the  said  de- 
cree admeasuring  dower,  and  it  is  undisputed  that,  at  all  times 
after  said  decree,  the  actual  possession  of  the  said  premises  by 
Caroline  and  those  claiming  under  her  has  been  open,  notorious, 
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continuous,  uninterrupted,  exclusive,  and  hostile,  and  adverse 
to  the  claims  of  any  other  person.  Said  parties  have  at  all 
times  not  only  had  possession  of  said  premises,  but  have  collected 
the  rents  and  profits  thereon,  paid  the  taxes,  and  in  every  manner 
exercised  full  ownership  of  the  same.  Conceding  that  the  ap- 
pellants obtained  title  to  said  premises  by  the  deed  from  SkiflP  to 
Anderson  Richey  in  1871,  and  also  conceding  that  the  appellants 
had  no  actual  knowledge  of  the  existence  of  said  deed  or  its 
provisions  or  their  rights  thereunder  until  1919,  the  question  is 
whether  or  not,  in  the  face  of  the  foregoing  facts,  the  appellants 
can  i^iow  assert  title  to  said  premises  under  said  deed  against  the 
title  of  the  widow,  Caroline,  and  those  claiming  under  her.  The 
appellee  pleaded  the  bar  of  the  statute  of  limitations;  that  he 
held  title  by  adverse  possession;  and  that  the  appellants  were 
estopped  from  asserting  their  title  to  the  premises  under  said 
deed.  Counsel  for  appellants  challenge  the  suflSciency  of  ap- 
pellee 's  pleadings  in  this  respect,  but  we  are  of  the  opinion  that 
appellee's  cross-petition  clearly  and  specifically  presents  these 
matters  in  issue.  Gray  v.  Bloom,  151  Iowa  566.  Upon  this  state 
of  the  record,  we  see  no  escape  from  the  conclusion  that  the  ap- 
pellants' action  is  barred  by  the  statute  of  limitations,  and  that 
appellee  holds  good  title  to  said  premises  by  adverse  possession, 
unless  the  appellants  can  impeach  the  validity  of  the  proceed- 
ings to  set  aside  the  widow 's  dower,  on  the  ground  that  the  same 
are  absolutely  void.    This  appellants  seek  to  do. 

Appellants  contend  that  the  decree  entered  in  said  proceed- 
ings was  void  because  of  fraud.  The  action  of  the  guardian  of 
the  widow,  in  seeking  admeasurement  of  dower  in  the  premises, 
appears  to  have  been  in  perfect  good  faith.  There  was  no  fraud 
or  concealment  on  her  part,  or  on  the  part  of  her  guardian, 
shown  anywhere  in  the  record.  The  fact  that  the  ancestor, 
Anderson  Richey,  occupied  the  premises  as  his  own,  and  dis- 
posed of  the  same  by  his  will,  does  not  constitute  fraud  that 
vitiates  the  proceedings  for  admeasurement  of  dower. 

We  are  satisfied  from  the  record  that  there  is  nothing  upon 
which  to  base  appellants'  claim  of  fraud  in  the  procurement  of 
the  decree  in  the  proceedings  to  admeasure  dower. 

It  is  the  contention  of  the  appellants,  however,  that  the  said 
decree  was  obtained  by  mistake,  and  therefore  is  absolutely  void. 
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Appellants  assert,  and  offer  evidence  to  prove,  that,  although 
parties  to  said  proceedings  for  the  admeasurement  of  the  widow's 
dower,  they  had  no  knowledge  of  the  existence  of  the  deed  in 
question  at  said  time,  and  believed  that  the  said  real  estate  be- 
longed to  Anderson  Richey,  and  was  subject  to  the  rights  of  the 
widow  therein. 

No  question  of  the  rights  of  a  minor  or  incompetent  is  in- 
volved herein.  At  the  time  the  proceedings  for  admeasurement 
of  dower  were  instituted,  the  appellants  had  all  attained  their 
majority.  The  appellants  were  made  parties  to  said  proceed- 
ings. The  widow  asserted  in  said  proceedings  that  the  said  15 
acres  in  controversy  were  a  part  of  the  estate  of  the  said  Ander- 
son Richey.  As  to  the  appellants,  the  proceedings  were  ad- 
versary. The  deed  imder  which  appellants  now  assert  title  was 
of  record.  An  abstract  of  title  to  the  lands  involved  in  the 
adnieasurement  proceedings  was  readily  available,  and  would 
have  at  once  disclosed  the  recitals  of  the  deed  in  question.  So, 
also,  would  even  a  casual  examination  of  the  records.  There  was 
no  fraud  or  concealment.  The  appellants  simply  claim  that  they 
did  not  know  of  their  rights  under  the  deed  in  question  at  that 
time,  and  hence,  by  mistake,  failed  to  assert  the  same  in  such 
proceedings.  But  this  is  no  suflBcient  ground  upon  which  to  de- 
clare the  proceedings  in  question  to  be  absolutely  void.  If  they 
are  voidable  merely,  they  cannot  be  impeached  in  this  action. 
The  decree  in  the  probate  proceedings  is  a  verity,  and  must  stand, 
so  far  as  this  case  is  concerned,  unless  it  is  absolutely  void.  If 
there  are  decisions  holding  that,  imder  circumstances  of  this 
kind,  a  decree  can  be  impeached  collaterally,  as  being  abso- 
lutely void,  because  of  a  mistako  of  the  character  herein  indi- 
cated, counsel  has  not  called  them  to  our  attention.  It  is  simply 
a  case  where  a  party  failed  to  make  inquiry  and  to  ascertain 
facts  readily  available  to  him,  and  to  assert  his  rights  in  a  legal 
proceeding  to  which  he  was  a  party,  and  many  years  later,  seeks 
to  impeach  the  decree  entered  in  such  proceeding  as  being  void 
because  he  failed  to  so  ascertain  and  assert  his  rights.  This  he 
cannot  do.  This  is  not  such  a  mistake  as  renders  the  decree  ab- 
solutely void,  and  subject  to  impeachment  collaterally  whenever 
and  wherever  rights  are  asserted  thereunder. 

In  any  event,  we  are  of  the  opinion  that,  under  the  facts  of 
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this  case,  the  appellants  are  now  estopped  from  asserting  their 
claims  under  said  deed  as  against  the  rights  of  appellee,  holding 
under  a  title  obtained  in  a  proceeding  to  which  appellants  were 
parties.  The  statute  of  limitations  is  also  a  complete  bar  to 
appellants'  right  to  recover  in  this  action. 

The  law  in  respect  to  adverse  possession,  estoppel,  and  the 
statute  of  limitations  in  actions  of  this  kind  is  so  well  established 
that  citation  of  authorities  is  unnecessary. 

We  reach  the  conclusion  that  the  decree  of  the  district  court 
dismissing  appellants*  petition  and  quieting  the  title  to  the 
premises  in  controversy  in  the  appellee  was  correct,  and  the  same 
is — Affirmed, 

Evans,  C.  J.,  Stevens  and  Arthur,  J  J.,  concur. 


Susan  Shaw,  Appellant,  v.  Des  Moines  City  R.  Co.,  Appellee. 

TRIAL:     Instructions — Failure  to  Except.     A  total  failure  to  preserve 
exceptions  to   instructions   precludes   review   on  appeal. 

Appeal  from  Polk  District  Court, — J.  D.  Wallingford,  Judge. 

November  15,  1921. 

Action  for  personal  injury.  Vei^dict  and  judgment  for  the 
defendant.     Plaintiff  appeals. — Affirmed. 

E.  A,  Lingenfelter,  for  appellant. 
W.  H.  McHenry,  for  appellee. 

Faville,  J. — The  only  error  relied  upon  for  reversal  is  thus 
stated  in  appellant's  argument: 

**The  court  erred  in  its  instructions  to  the  jury  in  giving 
Instruction  No.  2,  Instruction  No.  11,  and  Instruction  No.  12, 
in  which  instructions  the  plaintiff  was  required  to  prove  her 
freedom  from  contributory  negligence  before  she  could  recover. 
The  error  is  made  and  repeated  in  the  above  numbered  instruc- 
tions, and  upon  these  errors  the  plaintiff  relies  for  a  reversal.'' 

The  record  shows  that  verdict  in  said  cause  was  returned 
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on  January  20,  1920,  and  that,  on  the  22d  day  of  January,  1920, 
the  court  made  an  order,  as  follows : 

**  Plaintiff  is  hereby  granted  10  days  from  January  22,  1920, 
within  which  to  file  motion  for  new  trial." 

A  motion  for  a  new  trial  was  filed  on  January  28,  1920. 
No  exceptions  to  the  instructions  were  taken  at  any  time. 

We  have  expressly  held  that  the  granting  of  an  extension 
of  time  in  which  to  file  a  motion  for  a  new  trial  does  not  extend 
the  time  in  which  to  take  exceptions  to  the  instructions  given. 
The  only  error  relied  upon  is  in  respect  to  the  giving  of  instruc- 
tions, and  no  exceptions  to  said  instructions  are  preserved. 
Upon  such  a  record,  we  cannot  consider  the  sole  error  relied  upon 
for  reversal. 

Our  holding  in  the  recent  case  of  Henry  v,  Henry,  190 
Iowa  1257,  is  conclusive  on  this  question. 

The  judgment  of  the  lower  court  must  be,  and  the  same  is, — 
Affirmed, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  R.  M.  Ireland,  Appellant. 

UkSCENY:    Becent  PosseBsion — ^Assumption  of  Issuable  Fact.    Instruc- 

1  tions  as  to  the  effect  of  recent  possession  of  stolen  property  wherein 
the  court  even  impliedly  assumes  possession  as  a  fact  are  manifestly 
prejudicial  when  the  fact  of  possession  is  a  question  of  grave  doubt. 

CBIMINAIi  LAW:     Alibi — Time  and  Distance  as  Element.     An  alibi 

2  may  constitute  a  complete  defense,  even  though  the  testimony  re- 
lating thereto  places  the  defendant  at  a  place  from  which  he  might 
easily  have  reached  the  scene  of  the  crime  at  the  time  when  the 
crime  was  committed.  Time  and  distance  are  not  necessarily  con- 
trolling. 

Appeal  from  Polk  District  Court. — George  A.  Wilson,  Judge. 

November  15,  1921. 

Defendant  appeals  from  a  conviction  in  the  court  below  of 
the  crime  of  larceny.  The  facts  are  fully  stated  in  the  opinion. 
— Reversed, 
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Fred  A»  Vtierback  and  John  McLennan,  for  appellant. 

Ben  J.  Gibsan,  Attorney-General,  John  Fletcher  and  B,  J. 
Flick,  Assistant  Attorney-Generals,  for  appellee. 

Stevens,  J. — I.  The  defendant  was  tried  upon  an  indict- 
ment charging  him  with  the  larceny  of  a  Ford  automobile.  The 
defendant,  in  addition  to  testifying  in  his  own  behalf,  offered 
evidence  of  an  alibi.  The  automobile  was  stolen  from  Riverview 
Park,  in  the  city  of  Des  Moines,  where  it  had  been  parked  by 
C.  A.  Arnold,  the  owner,  about  10  o'clock  P.  M.,  July  26,  1919. 
The  defendant  and  a  soldier  by  the  name  of  Robinson  were  ar- 
rested at  a  rooming  house  at  319  Ninth  Street,  in  the  city  of  Des 
Moines,  about  12  o'clock  on  the  same  evening,  upon  the  charge 
of  having  stolen  the  car.  William  Carpenter  and  a  party  by  the 
name  of  McElhaney,  both  of  whom  were  engaged  in  the  restau- 
rant business  in  Des  Moines,  went  to  the  rooming  house,  some 
time  after  the  car  was  stolen,  and  before  the  arrest  of  defend- 
ant and  Robinson,  and  there  met  them.  The  defendant  was  in- 
toxicated. He  asked  Carpenter  to  go  to  the  Royal  Hotel,  situ- 
ated at  Seventh  and  Mulberry  Streets,  and  get  $25  that  he  had 
on  deposit  there,  and  at  the  same  time  said  to  Carpenter,  **You 
can  drive  my  car  down."  Carpenter  and  McElhaney  went  in  the 
car  to  the  Royal  Hotel,  and,  while  Carpienter  went  into  the  hotel 
lo  get  the  money  for  the  defendant,  McElhaney  waited  for  him 
in  front  of  the  hotel.  Courtright,  a  police  officer,  who  had  a 
description  of  the  car,  came  along,  and,  after  some  conversation 
with  McElhaney  and  Carpenter,  went  with  them  to  the  rooming 
house,  where  they  found  the  defendant  and  Robinson  and  Dicker- 
son,  who  was  proprietor  of  the  house.  After  Carpenter  gave  the 
defendant  the  money,  Courtright  inquired  whose  car  it  was.  To 
this  inquiry,  the  defendant  replied  that  it  was  his;  that  he 
bought  it  from  Herring ;  and  that  he  had  a  bill  of  sale  therefor. 
Courtright  thereupon  arrested  the  defendant,  and  started  wjth 
him  to  the  police  station.  When  they  reached  the  sidewalk  in 
front  of  the  house,  the  defendant  voluntarily  told  Courtright 
that  the  car  did  not  belong  to  him ;  that  it  belonged  to  the  soldier 
upstairs, — that  is,  Robinson.  Courtright  re-entered  the  room- 
ing house,  arrested  Robinson,  and  took  him  and  the  defendant 
to  the  police  station.    The  arrest  was  made  about  midnight. 
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The  above  is  all  of  the  testimony  introduced  by  the  State. 
Bobinson  was  indicted  and  convicted  of  the  larceny  of  the  car. 

The  defendant,  called  as  a  witness  in  his  own  behalf,  testi- 
fied, in  substance,  that  he  had  lived  at  the  Royal  Hotel  for  about 
three  months;  that,  on  the  evening  in  question,  he  remained  in 
his  room  until  about  8  o'clock;  that,  between  8  and  8:20,  he 
gave  his  wife  $10,  to  pay  on  a  dress ;  that  she  then  went  to  the 
mercantile  establishment  of  Askin  &  Marine,  and  returned  to 
the  hotel  at  about  8 :30  or  a  quarter  to  9,  and  told  the  defendant 
that  she  was  to  have  the  dress  at  10  o'clock;  that  they  then  went 
to  the  Empress  Theater,  but  that,  when  he  was  in  the  act  of 
buying  tickets,  the  defendant's  wife  said  that  the  theater  would 
not  be  out  in  time  for  her  to  get  her  dress;  that  they  then 
changed  their  plans,  and  w^alked  about  the  streets,  going  first 
to  the  Union  Station,  to  ascertain  the  fare  to  New  York  City, — 
the  defendant's  wife  contemplating  a  trip  to  that  place,  to  visit 
a  member  of  the  family  who  was  ill ;  that  from  there  they  went 
to  a  fruit  store  and  temp  bar  kept  by  Tony  Morasco  on  the  cor- 
ner of  Seventh  and  Mulberry  Streets;  that  they  arrived  at  the 
fruit  store  about  10  o'clock;  that  the  clock  struck  10  while  they 
were  at  the  store,  where  they  remained  about  15  minutes,  and 
then  went  to  the  hotel,  where  the  defendant  sat  in  a  chair  for 
a  few  minutes,  when  Robinson,  who  was  sitting  in  the  Ford  auto- 
mobile near  by,  called  to  him;  that  he  went  to  the  automobile, 
and  was  invited  by  Robinson  to  take  a  ride ;  that  he  got  in  the 
car,  and  was  driven  by  Robinson  to  a  place  on  Ninth  Street, 
for  the  purpose  of  getting  some  liquor.  He  then  testified  to  the 
transaction  with  Carpenter  and  McElhaney,  and  to  his  arrest  by 
Courtright.  His  wife,  the  proprietor  of  the  fruit  store  and  temp 
bar,  and  other  witnesses  corroborated  the  statements  of  the  de- 
fendant as  to  his  whereabouts  during  the  evening.  Except  for 
such  inferences  as  may  be  drawn  therefrom,  the  testimony  is 
practically  undisputed.  No  direct  testimony  was  introduced 
by  the  State  to  disprove  the  defendant's  claim  as  to  his  where- 
abouts during  the  evening.  It  will  thus  be  seen  that 
the  conviction  was  based  upon  testimony  that  the  defendant 
and  Robinson  were  together  at  the  rooming  house  shortly 
after  the  crime  was  committed,  and  at  the  time  of  the  arrest, 
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and  upon  the  statements  made  by  him  to  the  parties  named,  as  to 
the  ownership  of  the  car. 

The  defendant  and  Robinson  became  acquainted  with  each 
other  at  Camp  Dodge,  some  time  before  the  incidents  narrated. 

The  propositions  relied  upon  by  appellant  for  reversal  are 
that  the  evidence  is  insufficient  to  sustain  a  conviction,  and  that 
error  was  committed  by  the  court  in  Instructions  6  and  11  of  the 
court's  charge  to  the  jury. 

We  will  first  dispose  of  the  alleged  errors  in  the  instructions. 
Instruction  No.  6  relates  to  the  eifect  to  be  given  to  evidence  of 
the  possession  of  recently  stolen  property,  and  Instruction  11, 
1  larobny:  re-  ^^  ^^®  defense  of  alibi.  Neither  of  these  instruc- 
SMumptiSn"(S'*'  t^o'^s  is  SO  framed  as  to  fully  meet  the  require- 
inuabie  fact.  ments  of  the  facts  of  this  particular  case.  One 
of  the  complaints  lodged  against  Instruction  6  is  that  it  assumes 
that  the  defendant  was  found,  on  the  evening  of  the  larceny,  in 
the  possession  of  the  stolen  property.  No  other  instruction 
touching  the  subject  of  possession  was  given,  nor  was  any  re- 
quested. The  State  offered  no  other  direct  evidence  for  the  pur- 
pose of  proving  that  the  defendant  was  in  possession  of  the  stolen 
property,  except  his  declarations  of  ownership  thereof.  Clearly, 
he  was  not  shown  to  have  been  at  any  time  in  the  actual  pos- 
session of  the  automobile.  Assuming  the  truth  of  his  claim, 
that  he  rode  with  Robinson  in  the  stolen  car  from  the  Roval 
Hotel  to  the  rooming  house,  where  he  was  arrested,  this  alone 
would  not  prove  that  he  was  in  possession  of  the  car.  State  v. 
Keller,  191  Iowa  740. 

Robinson  was  present  when  the  statements  attributed  to  the 
defendant,  and  not  denied  by  him,  were  made  to  Carpenter  and 
McBlhaney,  and  also  when  the  statements  were  made  to  the 
policeman  who  made  the  arrest.  The  defendant  further  testified 
that  Robinson  told  him,  while  they  were  in  the  car,  that  he  had 
just  bought  it,  and  had  applied  for  a  license,  but  had  not  yet 
received  the  number  plate.  The  automobile  was  a  new  one,  pur- 
chased by  Arnold  two  or  three  days  before  the  larceny. 

Judge  Franklin,  of  the  municipal  court  of  Des  Moines, 
called  as  a  witness  on  behalf  of  the  defendant  upon  the  trial 
below,  testified  that  Robinson  swore,  at  his  preliminary  examina- 
tion, that  the  car  belonged  to  him,  and  that  the  defendant  had 
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no  interest  in  it.  As  a  mere  abstract  proposition  of  law,  Instruc- 
tion No.  6  may  be  fairly  in  harmony  with  the  prior  decisions  of 
this  court.  State  v.  Brady,  27  Iowa  126;  State  v.  Oolden,  49 
Iowa  48;  State  v,  Richart,  57  Iowa  245;  State  v.  Peterson,  67 
Iowa  564 ;  State  v,  Wilson,  95  Iowa  341 ;  State  v.  Hopkins,  65 
Iowa  240;  State  v.  Emerson,  48  Iowa  172;  State  v.  Jordan,  69 
Iowa  506 ;  State  v.  Hayward,  153  Iowa  265. 

The  record  in  this  case  leaves  it  very  Tincertain,  at  best, 
whether  the  possession  of  the  stolen  property  was  ever  in  the 
defendant.  We  think  that,  notwithstanding  the  fact  that  the 
instruction  may  not  be,  abstractly,  objectionable,  yet,  without 
other  instructions  upon  this  question,  or  a  more  complete  and  ade- 
quate statement  of  the  rule  than  therein  stated,  the  court  failed 
to  fairly  submit  this  proposition  to  the  jury.  The  instruction, 
standing  alone,  without  further  aid  from  the  court,  is  fairly  open 
to  the  challenge  made  by  the  defendant.  The  jury,  it  seems  to  us, 
must  necessarily  have  inferred  therefrom,  without  more,  that 
the  defendant,  when  apprehended,  was  in  the  possession  of  the 
automobile,  and  that,  if  he  failed  to  satisfactorily  explain  such 
possession,  unless  the  other  facts  and  circumstances  shown  in  the 
evidence  raised  a  reasonable  doubt  of  his  guilt,  he  should  be 
convicted.  The  evidence  offered  by  the  defendant  was  clearly 
not  intended  primarily  to  explain  the  possession  of  the  automo- 
bile. The  defendant  made  no  denial  of  the  alleged  statements 
of  ownership,  but  testified  that  the  car  did  not  belong  to  him, 
and  that  he  had  no  other  connection  therewith  than  to  ride  with 
Robinson  to  the  rooming  house,  to  get  something  to  drink.  What 
the  defendant  really  sought  was  to  establish  that  he  never  had 
possession  of  the  automobile,  rather  than  to  explain  his  alleged 
pKxssession  thereof. 

II.  We  need  not  set  out  Instruction  11,  on  the  subject  of 
alibi,  in  full,  but  we  call  attention  to  the  following  paragraph 
thereof : 

2    CRIMINAL  LAW :  ''  '^^^  defense  of  alibi,  to  be  entitled  to  con- 

dii^aiic«*°as  e?^    sidcratiou,  must  be  such  as  to  tend  to  show  that, 

«a®"^  at  the  very  time  of  the  commission  of  the  crime 

charged,  the  accused  was  at  another  place,  so  far  away,  or  under 

such   circumstances,  that  he  could  not  have  reached  the  place 
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where  the  crime  was  committed,  so  as  to  have  committed  the 


crime." 


Had  proper  exception  been  taken  to  this  paragraph  of  the 
instruction,  the  objection  must  have  been  sustained.  Excep- 
tions were  taken  thereto,  which  are  covered  in  argument,  but 
they  do  not  go  to  the  error  in  this  part  of  the  instruction.  The 
circumstances  of  a  given  case  might  be  such  as  to  justify  the 
giving  of  the  quoted  paragraph.  State  v.  Bosworth,  170  Iowa 
329.  The  Word ' '  alibi, ' '  as  used  in  this  connection,  means  simply 
** elsewhere, ' '  '*at  another  place.''  Peyton  v.  State,  54  Neb.  188 
(74  N.  W.  597) ;  State  v.  Bosworth,  supra. 

The  portion  of  the  instruction  quoted  makes  time  and  dis- 
tance controlling  elements  of  the  proof  offered  to  sustain  this 
defense.  This  is  error.  Peyton  v.  State,  supra.  The  defendant 
admitted  that  he  was  in  the  city  of  Des  Moines  on  the  night  in 
question,  and  the  evidence  shows  that  Riverview  Park  could 
easily  have  been  reached  by  him  in  time  to  have  committed  the 
crime.  No  one  contends  to  the  contrary.  The  claim  of  the  de- 
fendant is  that  he  was  not  at  the  place  of  the  crime,  but  that 
he  was  at  another  place,  and  therefore  could  not  be  the  guilty 
party.  The  comparative  remoteness  of  such  other  place  bears 
only  on  the  weight  and  effect  to  be  given  the  circumstances. 
The  jury  must  necessarily  have  found  from  the  evidence  that  the 
defendant  could  readily  have  reached  the  place  where  the  auto- 
mobile was  parked  and  from  which  it  was  stolen.  The  paragraph 
quoted  unduly  emphasizes  this  element.  The  language  of  this 
portion  of  the  instruction  is  not  applicable  to  the  facts  of  this 
case.  As  this  question  was  not  raised  by  proper  exceptions  to 
the  instruction,  we  cannot  reverse  on  account  of  the  error  here 
pointed  out,  and  we  call  attention  to  it  so  that  the  error  may 
be  avoided  in  case  of  a  retrial. 

In  view,  however,  of  the  fact  that  the  case  of  the  State  is 
not  a  strong  one,  and  of  the  error  already  indicated  in  Instruc- 
tion 6,  we  cannot  resist  the  conclusion  that  the  defendant  did 
not  have  a  fair  trial.  It  follows  that  the  judgment  of  tlie  court 
below  must  be  and  is — Reversed. 

Evans,  C.  J.,  Paville  and  Arthur,  JJ.,  concur. 
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R.  B.  Thode,  Appellant,  v.  M.  L.  Lambert  et  al.,  Appellees. 

I 

FRAUDULENT  CONVEYANCES:     InvaUdity  as  to  Subseqaent  Credi- 

1  tor.  A  mortgage,  colorable  and  without  consideration,  and  executed 
for  the  purpose  of  so  burdening  the  property  as  to  ward  off  present 
and  future  creditors  of  the  owner  of  the  land,  will  not  prevail  over 
a  sheriff's  deed  issued  on  a  subsequent  execution  sale  against  said 
owner. 

JUDGMENT:      Conclusiveness — ^Unlitlgated   Issues.     A    decree   that    a 

2  tax  deed  is  invalid  because  of  the  one  fact  that  the  notice  of  expira- 
tion of  redemption  was  insufficient,  is  not  an  adjudication  of  all 
matters  affecting  the  title  between  the  parties — is  not  an  adjudica- 
tion that  a  title  subsequently  acquired  under  a  sheriff's  deed  is 
subject  to  a  pre-existing  mortgage  on  the  property. 

Appeal  from  Polk  District  Court, — Hubert  Utterback,  Judge. 

» 

November  15,  1921. 

Suit  in  equity,  to  foreclose  a  mortgage.  Various  defenses 
were  interposed,  including  the  defense  of  fraud  and  that  of  the 
statute  of  limitations.  There  was  a  decree  dismissing  the  peti- 
tion, and  the  plaintiff  appeals. — Affirmed, 

George  Harnagel,  for  appellant. 

John  C.  DeMar,  8.  B.  Allen,  C.  C.  Putnam,  Judson  E. 
Piper,  and  C.  H.  Miller,  for  appellees. 

Evans,  C.  J. — I.  The  record  is  multifarious  and  quite  be- 
clouded. The  mortgage  sued  upon  bears  date  March  10,  1904, 
and  purported  to  become  due  in  three  years  from  date.     This 

suit  was  begun  in  February,  1918.  The  plain- 
coKv^YANOBs:  tiff  holds  the  mortgage  as  assignee,  and  holds 
subseqaent  the  samc  by  a  chain  of  title  which  discloses  sev- 

^  eral  successive  assignments.    The  mortgagor  was 

Beinhard.  The  mortgagees  were  Alex  and  W.  F.  Loose.  Some- 
where behind  the  original  transaction,  and  thereafter  at  all 
times  behind  the  successive  assignments,  wa^  B.  F.  Loose,  who 
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appears  to  be  the  leading  actor  in  the  play,  if  such  it  may  fairly 
be  termed.  The  defendant  M.  I^.  Lambert  first  went  into  pos- 
session of  the  property  under  a  purported  tax  deed,  executed 
in  1915.  Subsequently,  her  tax  de^d  was  set  aside  by  judicial 
decree,  for  want  of  a  proper  notice  of  expiration  of  redemption. 
Subsequently,  she  obtained  a  sheriff's  deed,  under  certain  execu- 
tion sales,  against  the  defendant  B.  F.  Loose,  and  she  has  since 
maintained  her  possession  under  such  sheriff's  deed,  and  now 
claims  title  thereunder.    Her  defenses,  in  brief,  are : 

(1)  That  the  mortgage  sued  on  was  colorable  only,  and 
without  consideration,  and  that  it  was  executed  for  the  benefit 
of  the  defendant  B.  P.  Loose,  and  for  the  fraudulent  purpose  of 
protecting  the  property  against  all  claims  of  creditors,  whether 
existing  or  subsequent. 

(2)  That  the  mortgage  was  fully  barred  by  the  statute  of 
limitations,  before  the  action  was  begun. 

(3)  That  by  its  own  terms  the  mortgage  was  reduced  to 
a  nullity  at  the  time  of  its  execution. 

The  defendant  B.  F.  Loose  makes  no  defense  against  the 
mortgage. 

Plaintiff's  reply  to  the  defenses  set  up  avers:  (1)  That  the 
mortgage  was  extended,  at  the  time  of  its  maturity,  for  a  further 
period  of  two  years;  (2)  that  neither  the  defendant  Lambert  nor 
those  under  whom  she  claims,  were  existing  creditors  at  the 
time  of  the  execution  of  the  mortgage,  but  were  subsequent 
creditors  only. 

If  a  succinct  statement  of  the  facts  were  possible,  it  would, 
perhaps,  furnish  a  sufficient  discussion  of  the  case.  Five  brothers 
figure  in  the  evidence,  namely :  B.  F.  Loose,  Alex  Loose,  W.  F. 
Loose,  W.  W.  Loose,  and  George  Loose.  For  convenience,  we 
shall  refer  to  them  by  their  initials  only.  The  mortgage  in  suit 
originally  covered  three  lots  in  the  city  of  Des  Moines.  Only 
one  of  these,  however,  is  now  involved  in  this  suit,  being  Lot 
13  in  Williams'  First  Addition.  The  only  parties  adversely 
interested  to  the  defendant  Lambert  are  the  plaintiff  and  the 
defendant  B.  F.  Loose.  As  between  the  latter  two,  no  contro- 
versy is  presented,  B.  P.  Loose  being  the  owner  of  the  fee  at  the 
time  of  the  execution  sale,  and  ever  since. 

At  the  time  of  the  execution  of  the  mortgage,  the  mortgagor, 
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Beinhard,  uncle  of  the  five  brothers,  had  the  record  title  to  the 
mortgaged  lots.  Such  title  emanated  from  B.  F.  Loose,  through 
one  or  more  mesne  conveyances.  Beinhard  had  no  actual  inter- 
est in  the  property,  and  never  claimed  any.  He  at  all  times  rec-. 
ognized  B.  F.  as  the  real  and  sole  owner  thereof.  He  executed 
the  mortgage  solely  at  the  request  of  B.  F.  The  mortgage  pur- 
ported to  secure  two  promissory  notes  for  $1,811  and  $329  re- 
spectively. These  notes  were  in  the  ordinary  form  of  negotiable 
promissory  notes.  The  mortgage  as  executed  contained  the  fol- 
lowing provisions: 

**It  is  expressly  imderstood  and  agreed  that  the  within  de- 
scribed property  securing  the  within  consideration  $2,158  is 
the  only  security  given  and  there  is  to  be  no  personal  liability 
on  the  part  of  said  mortgagors.'' 

On  the  back  of  the  notes,  respectively,  B.  F.  wrote  an  in- 
dorsement, to  the  effect  that  the  makers  should  not  be  personally 
bound  thereby.  He  also  indorsed  on  the  back  thereof,  respec- 
tively, his  personal  guaranty  of  payment.  The  payees  were 
residents  of  Missouri,  at  the  time  of  such  execution,  and  were 
not  present  at  the  time  thereof ;  nor  do  they  appear  to  have  had 
anything  to  do  with  procuring  the  same.  It  was  in  this  form 
that  the  notes  and  mortgage  were  delivered  to  the  payees,  if 
delivered  at  all.  At  or  about  this  time,  B.  F.  was  about  to  enter 
upon  a  judicial  career  in  a  very  literal  sense.  From  that  time 
forth,  the  judicial  dockets  of  Polk  County  became  besprinkled 
with  his  name,  either  as  plaintiff  or  defendant.  Four  days  after 
the  execution  of  the  mortgage,  Beinhard  conveyed  the  property 
back  to  B.  F.,  who  at  all  times  thereafter  withheld  his  deed  from 
record.  It  is  claimed  for  the  plaintiff  that,  in  1907,  when  the 
notes  matured,  they  were  extended  by  mutual  arrangement  be- 
tween B.  F.  and  the  payees.  The  method  of  extension  was  that 
B.  F.  indorsed  upon  the  mortgage  this  statement :  * '  This  mort- 
gage extended  to  March  9,  1909."  He  also  executed  to  his 
brothers  Alex  and  W.  F.  his  own  promissory  notes  for  the  full 
amount  of  the  original  notes,  with  interest,  and  orally  agreed 
that  the  mortgage  should  stand  as  security  for  the  new  notes. 

At  the  trial,  Beinhard  was  called  as  a  witness  for  the  plain- 
tiff. His  testimony  proved  damaging  to  the  plaintiff.  From 
his  testimony  it  appeared  that  B.  F.  held  the  possession  of  these 
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notes  and  the  mortgage  for  at  least  a  long  time  after  they  were 
executed.  He  testified  also  that  it  was  his  agreement  with  B.  F. 
that  his  notes  were  to  be  returned  to  him,  and  that  he  had  fre- 
.  quently  asked  for  them.  It  further  appears  that  these  notes  and 
the  mortgage  were  first  assigned  by  the  payees  to  W.  W.  Loose. 
Afterwards,  they  were  assigned  back  by  W.  W.  Loose  to  the 
payees.  Later,  they  were  assigned  by  the  payees  to  the  present 
plaintiff,  Thode.  No  consideration  in  fact  passed  in  any  of  these 
assignments.  They  were  all  done  under  the  direction  of  B.  P. 
Loose.  None  of  these  parties  appeared  as  witnesses,  except  the 
brother  Alex.  His  testimony  is  very  indefinite  as  to  the  existing 
indebtedness,  if  any,  by  B.  F.  to  the  payees.  A  payment  of  $10 
upon  each  note  was  the  full  extent  of  payment  ever  made  thereon. 
Of  the  three  properties  included  in  the  mortgage,  two  of  them 
were  voluntarily  released,  without  any  consideration.  No  at- 
tempt appears  ever  to  have  been  made  by  any  holder  to  collect 
under  the  mortgage,  until  the  beginning  of  this  suit  by  the  last 
assignee.  The  circumstances  as  a  whole,  as  they  appear  in  the 
record,  are  very  convincing  that  B.  F.  is  the  only  person  who 
has  had  any  real  interest  in  any  of  the  transactions  under  con- 
sideration, and  that  these  transactions  have  been  colorable  only, 
and  for  his  protection  against  all  comers,  present  or  future, 
and  that  they  have  been  directed  by  him  alone,  and  have  been 
acquiesced  in  by  his  brothers  without  inquiry,  and  apparently 
without  any  sense  of  personal  interest.  Such  is  our  conclusion 
upon  this  record. 

It  is  urged,  however,  by  the  appellant  that  this  defense  is 
not  available  to  defendant  Lambert,  as  a  subsequent  creditor. 
We  think,  however,  that  the  facts  of  the  case  bring  it  squarely 
within  the  rule  announced  in  Brunddge  tK  Cheneworth,  101  Iowa 
256,  and  in  Farmers  ct*  M,  Bank  v.  Daiker,  166  Iowa  728. 

In  the  first  cited  case,  we  said: 

**We  think  the  correct  rule  is:  (1)  A  conveyance  which 
is  merely  voluntary,  and  when  the  grantor  had  no  fraudulent 
view  or  intent,  cannot  be  impeached  by  a  subsequent  creditor. 
(2)  A  conveyance  actually  and  intentionally  fraudulent  as  to 
existing  creditors,  as  a  general  rule,  cannot  be  impeached  by 
subsequent  creditors.  (3)  If  a  conveyance  is  actually  fraudulent 
as  to  existing  creditors,  and  merely  colorable,  and  the  property 
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is  held  in  secret  trust  for  the  grantor,  who  is  permitted  to  use 
it  as  his  own,  it  will  be  set  aside  at  the  instance  of  subsequent 
creditors.  The  second  rule  above  laid  down  is  subject  to  some 
exceptions,  among  which  may  be  mentioned  cases  in  which  the 
conveyance  is  made  by  the  grantor,  with  the  express  intent  and 
view  of  defrauding  those  who  may  thereafter  become  his  cred- 
itors ;  cases  wherein  the  grantor  makes  the  conveyance  with  the 
express  intent  of  becoming  thereafter  indebted ;  cases  of  volun- 
tary conveyances,  when  the  grantor  pays  existing  creditors  by 
contracting  other  indebtedness  in  a  like  amount,  and  wherein 
the  subsequent  creditors  are  subrogated  to  the  rights  of  the 
creditor  whose  debts  their  means  have  been  used  to  pay ;  cases 
in  which  one  makes  a  conveyance  to  avoid  the  risks  or  losses 
likely  to  result  from  new  business  ventures  or  speculations.  The 
following  authorities  will  be  found  to  support  the  above  rules 
and  exceptions:  Wait,  Fraudulent  Conveyances,  Sections  96, 
97,  98,  100;  Bump,  Fraudulent  Conveyances  (4th  Ed.),  Sections 
290,  293,  296,  300 ;  2  Pomeroy,  Equity  Jurisprudence,  Sections 
971 — 973;  1  American  Leading  Cases  (5th  Ed.)  42,  notes.  We 
have  not  overlooked  the  fact  that  there  are  respectable  authorities 
holding  that  a  conveyance  actually  fraudulent  as  to  the  existing 
creditors  may,  for  that  reason  alone,  be  avoided  by  subsequent 
creditors.  We  are  not,  however,  prepared  to  assent  to  the  cor- 
rectness of  such  a  doctrine.  Under  our  holding,  the  petition 
stated  a  good  cause  of  action  under  the  third  rule  above  stated, 
and  hence  the  demurrer  was  improperly  sustained.'' 

In  view  of  the  conclusion  here  reached,  we  have  no  need 
to  consider  the  question  whether  the  notes  executed  by  Reinhard 
with  disclaimer  of  personal  liability  had  any  legal  validity 
whatever;  or  whether  the  subsequent  notes  executed  by  B.  F. 
Loose  could  be  deemed  a  renewal  of  the  previous  notes  signed 
by  Reinhard;  or  whether  a  mere  oral  agreement  was  competent 
and  suflBcient  to  bring  the  notes  executed  by  B.  F.  within  the 
purview  of  the  mortgage  previously  executed  by  Reinhard. 

II.  The  plaintiff  pleaded  an  adjudication  against  the  de- 
fendant in  that,  in  the  suit  to  set  aside  the  tax  deed,  the  decree 
2   judgmbnt:  became  binding  and  conclusive  of  all  matters 

SSuiiat<S^^       affecting  the  title,  as  between  the  parties.     B. 

»»»"««-  F.  Loose,  as  purported  fee  owner,  brought  such 
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action  in  December,  1915,  within  a  few  days  after  the  issu- 
ance of  the  tax  deed.  He  was  joined  as  plaintiff  by  W.  W. 
Loose,  then  the  holder  of  the  present  mortgage.  B.  P.  Loose 
in  such  action  averred  that  his  title  was  subject  to  the  mortgage. . 
No  issue  was  presented  by  any  pleading  upon  such  question. 
Was  the  defendant  Lambert  in  such  suit  bound  to  anticipate  the 
present  controversy  and  to  adjudicate  it  in  that  suit?  In  that 
case,  the  trial  was  had  and  the  case  submitted  in  November,  1916. 
Up  to  that  time,  the  defendant  Lambert  had  not  received  her 
sheriff's  deed,  nor  become  entitled  to  it.  She  could  not,  there- 
fore, have  litigated  that  question  in  that  suit  at  any  time  prior 
to  the  submission  of  the  case.  It  appears,  however,  that  the 
formal  decree,  and  perhaps  the  announcement  of  the  decision  in 
the  case,  was  not  made  until  the  March  following.  A  few  days 
prior  to  such  date,  and  within  the  same  month,  the  defendant 
Lambert  did  obtain  her  sheriff's  deed,  at  the  expiration  of  the 
year  of  redemption.  Does  that  fact  operate  to  render  the  decree 
actually  rendered  an  adjudication  of  a  title  acquired  after  the 
submission  of  the  case?  We  think  not.  The  only  issue  tried 
or  tendered  in  the  tax  deed  case  was  whether  a  sufficient  notice 
of  expiration  had  been  given.  Was  the  defendant  Lamb^t 
bound  to  raise  any  question  as  to  the  validity  of  the  mortgage? 
In  that  suit,  it  was  quite  an  immaterial  question.  The  fee  owner 
was  in  court  as  plaintiff.  If  the  notice  of  expiration  were  to 
be  found  insufficient,  the  defendant's  tax  title  would  necessarily 
fall.  The  right  of  redemption  would  be  opened  up,  and  it  would 
be  entirely  immaterial  to  the  defendant  whether  the  fee  title  was 
mortgaged  or  not.  If  she  were  defeated  on  that  question,  as 
between  her  and  the  fee  owner,  she  could  have  no  standing  to 
contest  the  mortgage,  because  she  would  have  no  interest  therein. 
Her  tax  title  was  defeated.  Thereafter,  as  a  judgment  creditor, 
she  stood  in  no  different  attitude  towards  her  judgment  debtor 
or  a  fraudulent  mortgagee  than  did  any  other  judgment  creditor. 
III.  It  appears  that,  in  entering  judgment  in  the  tax-title 
suit,  the  trial  court  ordered  a  payment  to  be  made  by  the  fee 
owner  for  the  purpose  of  redemption,  amounting  to  over  $600. 
Such  sum  was  thereafter  paid  in  to  the  office  of  the  clerk  of  the 
district  court  as  a  tender  of  redemption,  and  has  there  continued 
ever  since.     In  the  decree  now  under  consideration,  the  trial 


Nov.,  1921]  Thompson  v.  Damm.  501 

court  ordered  the  return  of  such  deposit  to  the  maker  of  it.  As 
to  this  feature  of  the  order,  no  complaint  is  made  by  the  appellee. 
Some  question,  however,  is  raised  by  the  appellant  as  to  the 
propriety  of  such  order.  The  real  purport  of  that  order  is  not 
very  clear,  under  the  language  of  the  decree;  nor  does  the  ap- 
pellant make  clear  just  what  his  complaint  thereof  is ;  nor  does 
the  record  make  clear  who  it  is  that  is  fairly  entitled  to  the 
return  of  that  deposit.  That  feature  of  the  case  is,  therefore, 
reserved  from  the  adjudication,  and  the  decree  is  modified  in 
that  respect,  and  the  cause  will  be  remanded,  with  full  power 
to  the  district  court  to  make  such  further  order  in  respect  there- 
to as  to  it  shall  seem  equitable  and  just.  With  this  modification, 
the  decree  below  will  be  affirmed. — Modified  and  affirmed, 

Stevens,  Arthur,  and  PAvmLE,  JJ.,  concur. 


Elmer  Thompson,  Appellee,  v.  Henry  Damm,  Appellant. 

ASSIGNMENTS:     Action  by  Assignee.     A   written   assignment   of   a 

1  elaim  authorizes  the  assignee  to  maintain  an  action  on  the  assigned 
claim. 

FBAUD:     False  Representations — Belief  in  Trutb  of  Representations. 

2  One  to  whom  representations  have  been  made,  may  testify  that  he 
believed  the  representations  to  be  true. 


Jury  Qnestion.    Evidence  held  to  present  a  jury  question  on 

3  the  issue  of  fraudulent  representation  in  the  sale  of  seed  corn. 

FBwATTD:     Inspection  Before  Buying.     The  mere  optical  inspection  of 

4  seed  corn  by  a  purchaser  before  buying  does  not  preclude  him  from 
relying  on  fraudulent  representations  as  to  the  germinating  qualities 
of  the  corn. 

TBXAX:     Instructions — Applicability  to  Evidence.     It  is  not  error  to 

5  refuse  to  instruct  ''that  the  mere  expression  of  an  opinion  that  corn 
Yvonld  grow  does  not  constitute  a  warranty, '^  when  the  record  re- 
veals the  fact  that  the  defendant's  representations  were  unques- 
tionably statements  of  fact. 

A^pp^ol  from  I/yon  District  Court. — William  Hutchinson, 

Judge. 
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November  15,  1921. 

Action  to  recover  damages,  based  on  alleged  false  repre- 
sentation of  seed  corn  sold  by  defendant  to  plaintiff  and  his 
assignees.  The  jury  returned  a  verdict  for  plaintiff  in  the 
amount  of  $119.56.  Judgment  was  entered  on  the  verdict,  from 
which  judgment  defendant  appeals. — Affirmed. 

E,  C.  Roach,  for  appellant. 
8,  D.  Riniker,  for  appellee. 

Arthub,  J. — About  the  1st  of  May,  1918,  plaintiff  purchased 
from  defendant  8  bushels  of  corn.  William  Rowe  bought  12 
bushels,  and  Oscar  C.  Thompson,  15  bushels.  Rowe  and  Oscar 
C.  Thompson  assigned  their  claims  for  damages  to  plaintiff, 
Elmer  Thompson.  In  all,  35  bushels  of  seed  corn  were  purchased 
from  defendant,  at  $5.00  per  bushel.  Plaintiff  demanded  dam- 
ages in  the  amount  of  $3.75  per  bushel,  tendering  and  acknowl- 
edging, by  way  of  rescission,  $1.25  per  bushel,  as  the  market 
price  of  corn  which  was  not  seed  corn. 

The  action  was  based  on  representations  that  the  com  was 
good  seed  corn,  and  that  it  would  grow  well,  and  upon  divers 
statements  which  induced  the  purchasers  to  buy  the  corn  for 
use  as  seed  corn,  and  pay  therefor  $5.00  per  bushel.  It  is  alleged 
that  the  representations  and  statements  made,  respecting  the 
com  as  seed  com,  were  false,  and  known  by  the  defendant  to 
be  false  at  the  time  they  were  made;  that  the  com  would  not 
grow,  and  had  no  value  whatever  as  seed  corn,  and  was  worth 
only  the  price  of  similar  com  on  the  market,  which  was  $1.25 
per  bushel. 

Defendant  specifically  denied  that  he  falsely  and  fraudu- 
lently represented  the  corn  to  the  purchasers,  and  specifically 
denied  that  he  in  any  manner  represented  that  the  corn  would 
grow,  or  guaranteed  it  to  do  so.  Defendant  claims  that  the 
purchasers  looked  at  and  examined  the  com,  and  bought  it  on 
their  own  judgment ;  that  he  specifically  stated  that  he  did  not 
warrant  the  com  to  grow,  and  stated  to  the  purchasers  that, 
if  they  bought  it,  they  must  take  it  on  their  o^vn  judgment. 
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Some  15  errors  are  assigned,  lodged  at  the  validity  of  the 
assignments  of  claims  to  plaintiff,  at  the  rulings  on  admission 
of  testimony,  ruling  on  motion  to  direct  verdict,  ruling  on  mo- 
tion for  a  new  trial,  refusal  to  give  instructions  requested  by 
defendant,  and  certain  instructions  given.  We  need  not  discuss 
the  claimed  errors  seriatim,  but  cover  the  points  by  discussion 
of  the  questions  involved. 

The  objection  that  assignments  to  plaintiff  of  their  causes 
of  action  by  Rowe  and  Oscar  C.  Thompson  were  without  con- 
sideration, and  that  plaintiff  could  not  maintain  an  action  there- 

on,  is  without  merit.    The  assignments  were  in 
'  action  by  Writing,   and   imported  consideration,  and   au- 

assignee.  thorizcd  plaintiff  to  maintain  the  suit. 

Objection  to  permitting  witness  Rowe  to  testify  that  he 
believed  the  com  would  grow,  from  what  defendant  said  about 
the  corn, — was  only  saying  that  he  believed  statements  made 

by  defendant, — was  not  well  taken ;  and  neither 

'  representations:     was  it  crror  to  permit  cross-cxamiuation  of  de- 

truUi  of  fendant  as  to  the  sale  of  corn  to  Fisher,  who 

representations.       ^^^^^^    |^J^g    qqj^    ^jj^J    found    that    it    WOUld    UOt 

grow. 

Defendant  insists  that  it  was  error  to  overrule  his  motion 
to  direct  a  verdict,  because,  as  he  claims,  there  were  no  repre- 
sentations amounting  to  warranty   made   by   defendant.     He 

claims  that  he  said,  before  the  corn  was  pur- 
3-  ^^^i  ^^^        chased,  that  he  did  not  and  would  not  guarantee 

the  corn,  and  that,  therefore,  there  was  no  testi- 
mony showing  fraudulent  representations,  on  which  to  base  the 
action.  Defendant  claims  that  the  testimony  of  representations 
was  only  that  the  neighbors  had  tested  the  corn  and  said  that  it 
tested  around  85  per  cent ;  and  that  there  was  no  testimony  that 
the  neighbors  had  not  tested  the  corn  with  such  a  result;  and 
that  no  false  representations  were  ^own. 

The  motion  for  a  new  trial  involved  practically  the  same 
propositions. 

Prom  a  careful  examination  of  the  record,  we  find  no  error 
in  overruling  these  motions.  There  was  dispute  in  the  evidence 
as  to  the  representations  as  to  the  corn.  Defendant  contradicted 
the  testimony  of  all  of  plaintiff's  witnesses.    It  was  for  the  jury 


504  Thompson  v.  Damm.  [192  Iowa 

to  determine  what  representations  were,  in  fact,  made ;  whether 
the  representations  were  false  or  not,  if  made;  whether  or  not 
defendant  knew,  at  the  time,  the  representations  to  be  false; 
and  whether  plaintiff  and  his  assignors  believed  and  relied  upon 
the  representations,  and  were  thereby  induced  to  buy  the  com 
for  seed. 

Plaintiff  testified  that  he  and  Rowe,  one  of  his  assignors, 
asked  defendant  if  the  corn  he  was  selling  would  germinate  and 
grow,  and  defendant  answered  that  it  would ;  that  it  would  grow^; 
that  his  neighbors  had  tested  it,  and  it  grew  from  84  per  cent 
to  95  per  cent ;  that  he  had  planted  it,  and  it  grew.  He  further 
testifies  that  defendant  said  that  he  was  planting  his  own  corn, 
and  spoke  about  his  having  a  good  stand  of  com. 

**  Before  they  left  with  the  corn,  he  remarked  that  I  was 
very  lucky  in  getting  a  sack  and  a  half  for  my  son-in-law.'' 

Plaintiff  says  that  defendant  did  not  tell  them  that  he 
would  not  guarantee  the  com  to  grow;  and  that  Martin,  at 
whose  solicitation  they  had  gone  to  defendant's  place  for  seed 
corn,  did  not  tell  him  that  Damm  would  not  guarantee  the  com 
to  grow;  that  Damm  did  not  say  anything  about  not  guaran- 
teeing the  com  to  grow ;  that  Damm  did  not  say  anything  about 
guaranteeing  it  by  using  the  words  ''guaranty  or  warranty;" 
that  he  said  he  did  not  have  time  to  test  the  corn  himself,  and 
that  he  depended  on  his  neighbors  in  testing  it. 

William  Rowe,  who  was  with  plaintiff,  the  first  trip  they 
made  to  defendant's  farm  to  buy  seed  com,  testified  that  Damm 
said: 

**I  haven't  tested  it  myself,  but  lots  of  them  tested  it  around 
here,  and  some  of  the  neighbors  said  it  grew  from  85  per  cent 
to  95  per  cent." 

Rowe  tested  the  corn,  and  it  tested  18. 

William  Rowe,  Jr.,  who  was  with  plaintiff  and  his  father 
when  they  bought  the  seed  corn,  testified : 

'*Damm  showed  us  the  corn  in  the  crib;  said  his  neighbors 
had  tested  it,  and  it  grew  84  per  cent  to  85  per  cent.  When  the 
com  was  sacking,  it  did  not  look  very  good,  but  Damm  said  it 
would  all  grow." 

Oscar  C.  Thompson  testified : 

**I  asked  him  if  he  had  seed  com  to  sell.    He  said,  *Yes, 
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they  are  getting  it  away  every  day,  and  I  am  so  busy  I  don't 
hardly  get  my  field  work  done. '  I  said,  *  I  would  like  to  get  some 
of  the  com.'  He  took  me  over  in  the  crib,  and  we  sacked  up 
15  bushels.  I  asked  him  how  it  was  germinating,  and  he  said 
hQ  was  so  busy  he  had  not  had  time  to  test  it;  that  several  of 
his  neighbors  had  tried  it,  and  it  grew  from  84  per  cent  to 
95  per  cent.  I  said,  *Well,  if  it  grows  that  good,  it  will  be  good 
enough  to  plant  for  seed,'  and  he  said,  *Yes,  it  will;'  and  I  took 
the  com.  Damm  never  told  me  that  he  would  not  guarantee  the 
corn  for  seed." 

Thompson  said  that  he  examined  the  com ;  that  he  was  no 
seed  corn  judge,  and  took  it  on  what  Damm  told  him. 

Appellant  Damm  testified  that,  when  the  parties  came  for 
the  corn,  Elmer  Thompson  said  to  him, 

**I  want  you  to  let  me  have  a  sample,  and  promise  me  to 
keep  the  corn  until  I  get  it  tested." 

**I  said, — ^now,  because  he  asked  it  that  way,  that  made  me 
kind  of  cross, — and  I  told  him,  *The  first  come,  the  first  served.' 
They  were  coming  every  day,  and  it  would  be  impossible  any- 
way to  keep  that  com  for  him, — that  the  com  wouldn  't  be  there ; 
and  I  didn't  say  another  word  about  it." 

Appellant  said,  when  asked  what  was  said  about  whether 
the  com  would  grow: 

**  Nobody  asked  me  any  questions  at  all,  all  through  the 
day;  but  one  fellow  got  in  there, — I  don't  know  where  he  was 
from, — but  he  started  looking  on  for  a  while,  and  then  he  said, 
'You  are  giving  good  measure;'  and  then  he  turned  to  the  other 
fellows  and  said,  'This  corn  tests  95  per  cent,  and  a  good  many 
guarantee  85  per  cent.'  Then  I  said,  *I  don't  guarantee  one 
per  cent.'  I  know  that  Elmer  Thompson  was  there,  and  he 
looked  at  me,  and  nobody  said  a  word." 

Damm  further  testified  that  there  wasn  't .  any  talk  about 
his  neighbors'  having  tested  the  corn;  that  there  was  lots  of 
talk,  but  not  about  guaranteeing  it,  or  anything  that  way ;  that 
he  did  not  tell  the  parties  that  his  neighbors  had  tested  the 
com ;  that  all  that  was  said  about  guaranteeing  was  as  he  stated 
above,  *'I  don't  guarantee  one  per  cent,"  when  someone  re- 
mained that  the  com  tested  95  per  cent,  and  a  good  many  guar- 
anteed 85  per  cent.    When  asked  what  he  said  about  whether  the 
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corn  would  grow,  he  answered:  **I  don't  remember  anything 
about  that,  but  I  am  sure  I  said  it  to  nobody. ' '  When  asked  if 
he  heard  the  testimony  of  plaintiff's  witness,  attributing  to  him 
the  statement  that  his  neighbors  had  tested  the  corn,  and  that 
it  grew  from  84  per  cent  to  95  per  cent,  Damm  answered : 

*  *  I  might  have  said  what  I  was  just  going  to  say  about  one 
neighbor  that  tested  it,  and  I  said  that  that  was  16  corn,  and 
that  was  '14  com,  except  on  top  of  the  crib.  You  know  there 
was  this  '14  com,  and  the  other  was  '16, — there  were  two  years 
between.  In  1915,  we  had  soft  com,  and  it  shrunk,  and  I  refilled 
the  crib ;  and  the  way  it  went  down,  whoever  was  lucky  enough 
to  get  there,  he  was  the  lucky  man.  I  told  Elmer  Thompson 
that  some  of  the  com  was  '14  corn.  I  don't  remember  what 
Row^e  said  to  me,  for  I  don't  remember  at  all  that  he  was  there. 
I  told  everybody,  when  the  question  was  asked,  that  it  was  '14 
corn,  except  what  was  on  top.  I  did  not  tell  Thompson  that 
it  was  '14  com, — he  did  not  ask  me  about  it.  They  looked  at 
the  corn  and  examined  it  before  they  took  it, — I  suppose  so; 
there  were  so  many,  they  kept  me  busy.  I  was  busy  all  the  time, 
scooping  it  up  and  filling  the  sacks  up.  I  never  tested  it.  Most 
of  the  '14  com  grew.  So  f qr  as  I  know,  it  might  be  seed  corn ; 
I  didn't  know  whether  it  grew  or  not." 

When  asked  if  a  man  by  the  name  of  Fisher  did  not  com- 
plain that  the  com  would  not  grow,  Damm  answered  at  first 
that  Fisher  did  complain  to  him,  before  plaintiff  and  his  as- 
signors bought,  but  afterwards  remembered,  and  qualified  this 
statement,  saying: 

**I  don't  believe  it  was  before  that  Sunday,  but  before 
Elmer  Thompson  came  the  second  time;  because  I  remember  I 
told  him  about  it,  when  he  bought  the  last  three  bushels." 

Damm  said  that  plaintiff  and  his  assignors  did  not  ask  him 
any  questions,  except  that  Elmer  Thompson  asked  him  for  a 
sample,  for  him  to  test  out,  and  wanted  him  to  reserve  some 
corn  for  him  until  he  tested  it  out ;  that  they  did  not  talk  to  him 
about  whether  the  com  would  grow,  or  whether  it  had  been 
tested. 

On  rebuttal,  Elmer  Thompson  testified  that,  at  the  time  he 
bought  the  com,  appellant  did  not  tell  him  that  Fisher  had  com- 
plained about  the  corn;  but  that  he  told  him  about  Fisher's 
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complaint  long  afterwards,  in  July ;  that,  if  he  had  told  him  of 
Pishor's  complaint,  he  would  not  have  bought. 

There  was  ample  testimony  supporting  each  element  of  the 
case,  on  which  to  submit  the  case  to  the  jury.  Appellant  con- 
tradicted aU  of  defendant's  witnesses  on  material  points.  A 
careful  examination  of  appellant's  testimony  reveals  that  he  was 
an  evasive  witness,  and  quite  cunning.  It  is  intimated,  in  argu- 
ment, that  appellant  is  an  ignorant  man.  Speaking  from  the 
record,  the  writer  would  not  characterize  him  as  ignorant  con- 
cerning his  avocation,  and  particularly  in  the  sale  of  seed  com. 
It  would  be  more  apt  to  say  that  he  is  unlettered.  He  displays 
shrewdness  and  craftiness,  as  well  as  greediness. 

It  is  not  clear,  but  we  may  infer  from  appellant's  testimony 
concerning  1916  and  1914  com  that  he  used  for  his  own  seed 
the  1916  crop,  which  was  at  the  top  of  the  crib,  and  that  the 
com  sold  to  appellee  and  his  assignors  came  from  lower  down 
in  the  crib,  and  was  1914  corn.  In  this  view,  which  we  think 
is  correct,  appellant's  assertion,  in  effect,  that  he  planted  from 
his  own  corn,  and  that  he  had  a  good  stand,  was  calculated  to 
deceive  the  purchasers  and  to  induce  them  to  buy. 

Counsel  for  appellant  complains  of  the  refusal  of  the  court 
to  instruct  the  jury  as  requested  by  him.  The  instructions  given 
were  substantially  as  requested  by  defendant,  except  in  regard 

to  opportunity  to  examine  the  com,  and  that 
spection  be-  it  was  inspected  by  the  purchasers.  It  is  coun- 
uyinff.  ^^j,^  position  that,  under  the  testimony,  the  rule 
of  caveat  emptor,  as  embodied  in  his  requested  instructions, 
should  have  been  applied ;  that  there  was  no  express  warranty ; 
that  there  was  no  evidence  of  fraud  or  false  representations; 
that  the  plaintiff  saw  the  corn  and  fully  examined  it,  and  had 
as  much  means  of  knowing  whether  the  corn  would  grow  as  the 
defendant  had. 

It  was  not  error  to  omit  to  instruct  on  such  rule.  Ade- 
quate test  cannot  ordinarily  be  made  of  seed  by  merely  looking 
at  it,  to  determine  whether  it  will  grow,  and  the  strength  of 
germination;  and  proper  test  cannot  be  made  immediately.  A 
sample  would  need  to  be  obtained,  and  some  time  would  need  to 
be  taken  to  test  it,  by  some  method.    Appellee  refused  appellant 
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a  sample  of  the  corn  and  reservation  of  some  corn  until  he  could 
test  it.  , 

Counsel  for  appellant  urges  that  it  was  error  to  refuse  to 
give  his  requested  instruction  that  *'the  mere  expression  of  his 
[appellant's]  belief  or  opinion  that  the  corn  would  grow  would 
not  constitute  warranty."  Unquestionably,  it  is  the  law  that 
5  Trial-  in-  ^  Statement  docs  not  constitute  a  warranty  un- 

appitcabiiity  to     ^^^  *^^  vcndcc  is  justified  in  relying  on  it  as  a 
evidence.  Statement  of  fact,   as  distinguished  from   an 

opinion.  McDonald  Mfg.  Co.  v.  Thomas,  53  Iowa  558.  There 
are  many  other  cases  holding  similarly.  Ordinarily,  such  in- 
struction is  given,  in  cases  based  on  fraudulent  representations. 
Omission  to  give  such  instruction  in  the  instant  case,  if  it  was 
error,  was  not  prejudicial  to  appellant.  The  representations 
attributed  to  appellant,  which  the  jury  must  have  found  were 
made,  were  unquestionably  statements  of  fact,  and  not  of 
opinion. 

On  a  careful  examination  of  the  record,  we  do  not  find 
error  in  rulings  of  the  court  on  admission  of  testimony,  on  mo- 
tions, in  refusing  requested  instructions,  or  in  instructions  given. 
Accordingly,  the  judgment  of  the  trial  court  is  affirmed. — Af- 
firmed. 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


S.  W.  Waring,  Appellant,  v.  Dubuque  Electric  Company, 

Appellee. 

NEOUOENCE:  Oontrlbutory  Negligence— When  Jury  Question.  Prin- 
ciple realYirmed  that  negligence  per  se  may  not  be  declared  on  any 
state  of  facts,  unless  the  court  can  say  that  such  must  be  the  judg- 
ment of  all  fair-minded  men.  Evidence  as  to  a  collision  between 
an  automobile  and  a  street  car  on  a  dark,  foggy  night  reviewed,  and 
held  to  present  a  jury  question  on  the  issue  of  contributory  negli- 
gence. 

Appeal  from  Dubuque  District  Court. — M.  F.  Donegan,  Judge. 

November  15,  1921. 
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Action  to  recover  damages  for  personal  injury  resulting 
from  a  collision  between  an  automobile  driven  by  the  plaintiff 
and  a  street  car  operated  by  the  defendant  upon  the  streets  of 
Dubuque.  At  the  close  of  all  the  testimony,  the  court  directed 
a  verdict  in'  favor  of  defendant.    Plaintiff  appeals. — Reversed, 

KerUine,  Boedell  &  Hoffmann,  for  appellant. 
Nelson,  Duffy  &  Nelson,  for  appellee. 

Faville,  J. — ^I.  Locust  Street  in  the  city  of  Dubuque  runs 
north  and  south,  and  is  one  of  the  main  residential  streets  of  the 
city.  It  is  intersected  by  Thirteenth  Street.  The  appellee  oper- 
ates an  electric  street  railway  upon  the  public  streets  of  the  city 
of  Dubuque;  and  at  the  time  of  the  accident  in  question,  one  of 
the  routes  of  the  street  cars  in  said  city  provided  for  the  move- 
ment of  a  street  car  southward  on  Locust  Street  to  Thirteenth 
Street,  where  it  turned  east,  and  passed  along  Thirteenth  Street 
to  Main  Street.  There  is  no  street-car  track  on  Locust  Street 
south  of  Thirteenth  Street.  North  of  Thirteenth  Street  the 
street-car  track  is  in  the  center  of  Locust  Street,  and  on  Thir- 
teenth Street,  the  curve  is  approximately  in  the  center  of  the 
intersection  of  the  two  streets.  The  track  then  passes  eastward 
in  the  center  of  Thirteenth  Street.  Locust  Street  is  compara- 
tively level,  from  Twelfth  Street  northward  to  Sixteenth  Street. 
At  the  place  of  intersection,  Locust  Street  is  about  38  feet  wide 
between  the  curbs,  and  Thirteenth  Street  is  about  40  feet  between 
the  curbs. 

At  the  intersection  of  Thirteenth  and  Locust  Streets  there 
is  a  street  lamp,  with  frosted  globe  and  shade.  The  pole  from 
which  this  light  is  suspended  is  located  on  the  northwest  corner 
of  the  intersection  of  the  streets  in  question.  The  lamp  was 
suspended  on  an  arm  extending  in  a  general  southeasterly  direc- 
tion toward  the  center  of  the  street.  This  arm  is  12  feet  in  length, 
and  the  lamp  was  suspended  about  22^^  feet  from  the  surface 
of  the  street.  The  lamp  is  described  as  a  20-ampere,  15-volt 
lamp,  manufacturer's  rating,  600  candle  power.  The  lamp  can 
be  raised  and  lowered  by  means  of  a  rope  on  a  pulley,  and  its 
distance  from  the  street  would  depend  on  how  high  it  had  been 
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raised  by  means  of  the  rope.  The  street  car  in  question  was 
a  two-truck  car,  lighted  on  the  inside  by  20  incandescent  lights. 
The  evidence  shows  that  the  car  was  equipped  with  what  is  known 
as  a  ''Golden  Glow''  modem,  electric  street-car  headlight. 

The  accident  in  question  occurred  in  the  evening  of  Novem- 
ber 7,  1918.  It  was  a  **dark,  cloudy,  foggy,  drizzly  night." 
The  fog  is  variously  described  by  the  witnesses  as  from  ** slight" 
to  **very  dense."  The  appellant  and  his  wife  were  in  an  auto- 
mobile, which  was  being  driven  by  the  appellant.  The  auto- 
mobile was  closed  with  side  curtains  composed  of  ordinary 
isinglass  and  waterproof  material.  The  car  was  equipped  with 
a  wind  shield,  which  was  closed.  Appellant  and  his  wife  had 
been  driving  for  some  time,  attending  to  various  errands  in  the 
business  part  of  the  city,  and  started  north  on  Locust  Street 
from  Ninth  Street.  Appellant  was  driving  on  the  right-hand 
side  of  the  street,  four  or  five  feet  from  the  east  curb.  As  he 
approached  Thirteenth  Street,  the  automobile  was  moving  at 
about  eight  or  ten  miles  an  hour.  The  automobile  was  equipped 
with  ordinary  electric  headlights,  which  were  turned  on  at  the 
time.  The  moisture  in  the  atmosphere  had  gathered  upon  the 
wind  shield,  so  that  it  interfered  with  the  vision  of  the  occupants 
of  the  car.  As  appellant  approached  Thirteenth  Street,  he 
slackened  the  speed  of  the  automobile,  and  took  off  the  power, 
and  permitted  the  car  to  coast  toward  Thirteenth  Street.  The 
pavement  of  Locust  Street  is  brick,  and  was  wet  at  the  time. 

The  appellant's  testimony  was  to  the  effect  that,  as  he  ap- 
proached  Thirteenth   Street,   he  looked   straight   ahead   down 
Locust  Street,  and  to  the  right,  and  that  he  saw  nothing  upon 
or  approaching  the  intersection,  and  that  the  crossing  appeared 
to  him  to  be  clear.     Before  he  crossed  any  part  of  Thirteentli 
Street,  however,  he  testifies  that  he  saw  a  single  light  northward 
in  Locust  Street.    He  testified  that  the  light  was  dim,  and  ap- 
peared to  be  standing  still.    He  also  testified  that,  owing  to  the 
fog  and  darkness,  he  could  not  see  what  was  behind  this  light. 
It  appears  that  there  was  a  curtain  in  the  car,  which  was  dra'wxi 
down,  behind  the  motorman.    Appellant  states  that  he  listened, 
and  heard  no  street-car  gong  or  bell.    Thereupon,  he  proceeded 
northward  on  Locust  Street,  and  passed  the  south  line  of  Thir- 
teenth Street  until  he  reached  a  point  estimated  at  from  three 


Nov.,  1921]  Waring  v.  Dubuque  Elec.  Co.  511 

to  six  feet  south  of  the  street-car  track,  when  he  observed  the 
light  of  a  street  car  moving  toward  him  on  the  curve  in  the 
intersection  of  the  street.  Immediately,  he  applied  the  brakes, 
turned  the  car  to  the  left,  and  *  Skilled"  the  engine,  and  the 
car  skidded  somewhat  and  came  to  a  stQp,  headed  northwest, 
a  few  feet  south  of  the  track.  In  this  position,  it  was  struck 
by  the  right  front  end  of  the  street  car,  which  collided  with 
the  right  front  end  of  the  automobile,  carrying  the  automobile 
some  distance  to  the  southeast;  and  the  appellant  received  the 
injury  for  which  damages  are  sought  in  this  action. 

At  the  close  of  all  the  testimony,  the  appellee's  motion  for 
a  directed  verdict  was  sustained,  on  the  ground  of  the  contribu- 
tory negligence  of  the  appellant.  Under  the  well  recognized 
rule,  we  must  construe  the  testimony  in  the  light  most  favorable 
to  the  appellant,  in  determining  whether  he  should  be  held  guilty 
of  contributory  negligence,  as  a  matter  of  law.  Gregg  v.  Town 
of  SpringvUle,  188  Iowa  239.  It  is  unnecessary  for  us  to  cite 
authorities  to  the  proposition  that,  unless  all  reasonable  and 
fair-minded  men  would  agree  that  the  appellant  was  guilty  of 
contributory  negligence,  the  court  should  not  so  hold,  as  a  mat- 
ter of  law,  but  should  submit  the  question  to  the  determination 
of  the  jury. 

The  testimony  of  the  wife  of  the  appellant,  who  accompanied 
him,  was^of  the  same  general  character  as  that  of  the  appellant. 

The  southeast  corner  of  the  intersection  of  the  two  streets 
is  known  as  the  '^Lawther  corner."  The  third  house  north 
of  Thirteenth  Street  was  occupied  by  a  Mr.  Lange.  On  the 
night  in  question,  Mrs.  Lange  came  to  the  doorway  of  her  home, 
looking  for  her  husband.  She  says  there  was  a  dense  fog,  and 
a  person  could  not  see  very  far.  She  testified  that  she  looked 
south  toward  Thirteenth  Street,  and  saw  two  dim  lights  coming 
up  Locust  Street  to  Thirteenth  Street,  not  far  from  the  Lawther 
comer.  As  she  saw  those  two  lights  at  or  about  the  Lawther 
comer,  she  saw  the  street  car  gohig  by  her  house  to  the  south. 
She  noticed  the  speed  of  the  car,  and  noticed  that  no  bell  was 
rung  and  no  gong  sounded.  She  thought  the  car  was  going  about 
25  miles  an  hour,  and  that  it  did  not  slacken.  She  could  not 
tell  whether  the  automobile  was  moving  or  standing  still,  at 
the  time  of  the  collision.    The  Lange  house,  where  the  witness 
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was,  is  about  104  feet  from  the  north  side  of  Thirteenth  Street. 

Mr.  Lange,  who  was  coming  home  at  the  time,  was  on  the 
north  side  of  Thirteenth  Street,  walking  westward,  50  to  75  feet 
from  the  place  where  the  collision  occurred.  He  testified  that 
he  did  not  hear  the  sound  of  any  gong  or  ringing  of  the  bell, 
but  saw  the  lights  and  the  outline  of  an  auto  to  the  south  of  the 
street-car  track,  and  noticed  the  light  of  the  street  car  as  the 
front  came  around  the  curve  on  Locust  Street  and  struck  the 
auto. 

Dr.  Heisey  testified  that  he  was  with  Mr.  Lange ;  that  it  was 
a  damp,  misty  night,  and  that  the  mist  was  very  heavy;  that, 
as  he  went  west  on  Thirteenth  Street  with  Lange,  the  little 
boy  accompanying  him  dropped  a  music  roll  and  an  umbrella; 
and  that,  as  the  witness  stopped  to  pick  them  up,  the  crash 
came.  He  testified  that  he  did  not  hear  any  bell  or  the  sound 
of  any  gong ;  that  the  mist  was  such  that  it  impaired  the  vision, 
and  one  could  not  see  as  far  as  on  a  clear  night,  and  could  not 
see  objects  distinctly.  He  did  not  see  either  the  auto  or  the 
street  car  before  he  heard  the  sound  of  the  collision. 

Mr.  Lawther  testified  that  it  was  a  foggy  and  misty  evening, 
and  that  it  was  diflBcult  to  make  out  objects  through  the  mist, 
and  that,  at  the  time  of  the  collision,  he  was  in  the  dining  room 
of  his  residence.  His  attention  was  attracted  by  the  noise  and 
breaking  of  glass.  He  ran  out  to  the  place  of  the  collision.  He 
said  that,  after  he  came  out,  he  recognized  Mr.  Lange,  who  was 
then  about  half  way  between  the  intersection  and  the  house 
where  he  (Lange)  lived;  and  that  he  was  not  able  to  tell  who 
Dr.  Heisey  was,  but  could  see  the  figure  of  a  man  with  Lange. 

The  motorman  testified  that  he  first  saw  the  lights  of  the 
automobile  when  he  was  about  in  the  middle  of  the  block  between 
Thirteenth  and  Fourteenth  Streets.  He  testified  that  he  was 
ringing  the  air  gong,  and  that  he  stopped  the  car  on  the  curve, 
and  that  it  was  standing  still  when  the  collision  occurred. 

The  director  of  the  weather  bureau  in  Dubuque  testified 
in  regard  to  the  weather  conditions  on  the  day  in  question,  and 
that,  according  to  the  record,  the  rain  of  the  day  ended  at  5 :50 
P.  M.,  and  began  again  at  8 :45  P.  M.  The  observations  were 
taken  on  the  roof  of  the  Federal  building.    He  testified  that  the 
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record  of  a  fog  and  its  density  would  not  be  an  exact  record  of 
conditions  in  relation  thereto  in  all  parts  of  the  city. 

We  have  not  attempted  to  set  out  in  detail  all  the  evidence 
in  the  case,  but  suflBcient  to  show  in  a  general  way  conditions 
surrounding  the  accident  in  question,  as  bearing  on  appellant's 
negligence. 

The  sole  question  for  our  determination  at  this  point  is 
whether  or  not  the  court  was  correct  in  directing  a  verdict 
against  the  appellant  on  the  ground  of  contributory  negligence. 
Many  cases  are  cited  to  us  by  counsel  for  the  respective  parties. 
It  is  obvious  that  precedents  of  this  kind  cannot  be  controlling, 
because  of  the  variance  in  the  facts  of  the  diflferent  cases.  Actions 
of  this  general  character  have  been  before  the  courts  frequently, 
and  we  shall  not  attempt  a  discussion  of  the  many  cases  involv- 
ing somewhat  similar  facts,  nor  attempt  to  differentiate  between 
the  various  holdings.  We  shall  content  ourselves  with  a  review 
of  some  of  our  own  cases. 

At  the  outset,  it  is  well  to  call  attention  to  the  fact  that 
we  have  recognized  a  distinction  between  cases  similar  to  the 
one  at  bar  and  cases  of  collision  where  steam  railways  are  in- 
volved. In  Bow  V.  Des  Moines  City  R,  Co,,  148  Iowa  429,  we 
said: 

.  * '  We  may  as  well  eliminate  the  cases  against  steam  rail- 
ways, for  it  is  now  the  rule  of  this  court,  many  times  announced, 
that  the  care  required  of  one  about  to  cross  the  track  of  a  rail- 
way, operating  heavy  trains  by  steam  at  a  high  rate  of  speed, 
does  not  apply  with  equal  rigidity  to  the  crossing  of  a  street 
railway  track.  And  this  is  especially  true  where  the  street  rail- 
way is  laid  upon  a  public  street,  where  pedestrians  and  travelers 
have  a  right  to  be  [citing  cases].'' 

In  Perjue  v.  Citizens'  E,  L.  &  0.  Co.,  131  Iowa  710,  we 
said: 

**The  traveler  upon  the  street  is  entitled  to  walk  or  drive 
therein ;  and,  while  he  must  make  use  of  his  senses  to  avoid  in- 
jury, he  has  a  right  to  expect  that  persons  in  charge  of  street 
cars  will  also  exercise  their  faculties,  to  avoid  running  him 
down.  It  is  too  much  to  ask  that  the  attention  of  the  foot  trav- 
eler shall  be  wholly  centered  on  the  street  cars.  He  must  also 
be  on  the  lookout  for  other  moving  vehicles.     He  must  avoid 
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collision  with  other  foot  travelers.  If  he  be  near  other  tracks 
of  other  railways,  he  must  guard  against  danger  from  that 
source.  He  must  note  his  immediate  path,  to  avoid  defects 
therein ;  and  these  and  the  multitude  of  happenings  with  which 
the  streets  of  a  city  abound,  all  of  which  call  for  a  glance,  ren- 
der it  impracticable,  if  not  impossible  in  many  instances,  to 
avoid  accidents,  where  cars  are  operated  at  a  reckless  rate  of 
speed,  and  especially  where  their  approach  is  not  heralded  by 
adequate  and  timely  danger  signals.  It  follows  that,  unless  the 
alleged  want  of  care  is  so  flagrant  and  so  clearly  established  that 
there  is  no  room  for  difference  of  opinion  thereon  among  fair- 
minded  men,  the  jury  must  be  left  to  determine  the  right  of 
the  matter." 

In  Watson  v.  Boone  Elec,  Co,,  163  Iowa  316,  we  said: 

"Plaintiff  was  rightfully  upon  the  street,  and  could  right- 
fully cross  the  railway  track  at  any  time  or  place  within  the 
public  highway.  True,  he  was  bound  to  exercise  reasonable 
care  in  so  doing ;  and,  if  he  drove  upon  the  track  with  reckless 
indifference  to  injury  from  a  car  which  he  knew,  or  ought  to 
have  known,  was  dangerously  near,  then  no  action  will  lie  in 
his  favor.  But  he  was  not  required  to  do  more  than  the  man 
of  average  or  ordinary  prudence  may  be  expected  to  do,  under 
like  circumstances.  He  was  not  required,  as  a  matter  of  law, 
to  stop  his  team  and  look  and  listen.  He  was  required  to  make 
reasonable  use  of  his  senses ;  and  if,  as  he  turned  upon  the  track, 
he  looked  to  the  west,  and  saw  no  car,  or  TI  he  saw  one,  and  it  was 
so  far.  away  he  could  reasonably  believe  he  had  time  to  cross 
in  safety  before  it  would  reach  that  point,  he  was  not  guilty  of 
negligence,  as  a  matter  of  law,  in  so  doing.  This  is  a  question 
which  depends  upon  inferences  and  deductions  from  all  the 
numerous  circumstances  connected  with  the  accident,  and  its 
answer  comes  clearly  within  the  province  of  the  jury.'* 

In  FMer  v.  Cedar  Rapids  &  M.  C.  R,  Co.,  177  Iowa  406, 
we  said: 

**  Unless  the  law  positively  enjoins  upon  one  the  duty  to 
do,  or  the  omission  to  do,  a  particular  act,  negligence  is  a  ques- 
tion of  fact,  into  the  determination  of  which  many  circumstances 
and  conditions  are  interwoven,  one  with  the  other.  This  court 
has  uniformly  adhered  to  the  doctrine  that  fact  question3  are 
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for  the  jury ;  and  if,  upon  any  reasonable  theory  of  the  circum- 
stances shown  or  admitted,  honest  and  fair  men  searching  for 
the  truth  may  differ  as  to  the  conclusions  to  be  reached  upon 
the  facts  disclosed,  the  finding  of  the  jury  is  conclusive  upon 
this  court." 

In  Kendall  v.  City  of  Des  Moines,  183  Iowa  866,  we  said: 

"The  driver  of  an  automobile  has  the  right  to  assume  that 
the  street  is  in  a  safe  condition  for  travel,  and  that  the  city  has 
exercised  a  proper  degree  of  diligence  and  caution  to  keep  it  so. 
Frazee  v.  City  of  Cedar  Rapids,  151  Iowa  251 ;  Frohs  v.  City  of 
Dvbtuque,  169  Iowa  431.  It  is,  however^,  the  duty  of  the  driver 
of  an  automobile  to  exercise  ordinary  and  reasonable  care  for 
his  own  safety  and  that  of  the  property  intrusted  to  his  care. 
Ordinary  care,  as  applied  to  the  driver  of  an  automobile,  is  such 
care  as  prudent  men  in  such  occupation  ordinarily  use,  taking 
into  consideration  the  time,  place,  condition  of  the  highway, 
weather,  the  character  of  the  instrumentality  employed,  the  pres- 
ence of  other  travelers  or  vehicles  upon  the  streets,  the  extent 
to  which  the  same  is  lighted,  and  many  other  facts  and  circum- 
stances often  present  and  necessary  to  be  considered." 

Apj^lying  these  well  established  rules  to  the  facts  of  the 
instant  case,  we  think  that  the  question  of  whether  or  not  the 
appellant  was  guilty  of  contributory  negligence,  under  all  the 
circumstances  shown,  was  one  for  the  determination  of  the  jury, 
and  not  a  matter  of  law,  to  be  determined  by  the  court.  The 
app>ellant  was  driving  his  automobile  at  a  rate  of  speed  which 
could  not  fairly  be  said  to  be  unreasonable  or  excessive,  even 
under  the  weather  conditions.  He  was  upon  the  side  of  the 
street  where  he  was  required  to  be,  as  a  matter  of  law.  It  was 
not  negligence,  as  a  matter  of  law,  to  be  in  an  automobile  with 
side  curtains  on,  and  with  the  wind  shield  closed.  The  appellant 
testified  that,  as  he  approached  Thirteenth  Street,  he  looked  and 
listened  for  a  street  car  ahead  of  him,  and  looked  to  the  right, 
as  he  was  required  to  do,  to  observe  whether  any  vehicles  were 
coming  from  that  direction.  He  testified  that  he  saw  a  light 
through  the  fog,  that  appeared  to  him  to  be  standing  still.  He 
was  familiar  with  the  situation,  and  had  a  right  to  expect  that 
a  street  car  approaching  from  the  north  would  sound  the  gong. 

The  appellee's  main  contention  is  that,  by  reason  of  the 
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lights  on  the  automobile  and  the  street  ear,  and  the  adjacent 
street  light,  the  appellant  was  bound  to  have  seen  the  street 
car,  if  he  had  looked;  and  that  the  testimony  of  the  other  wit- 
nesses with  regard  to  seeing  the  car  and  pedestrians  at  different 
distances  is  conclusive  that  the  appellant  must  have  seen  the 
street  car  in  time  to  have  avoided  the  injury,  if  he  had  looked 
in  the  direction  from  which  it  was  coming. 

Under  the  facts  disclosed  by  the  record,  however,  this  is 
not  conclusive  upon  the  appellant,  as  a  matter  of  law.  It  is 
obvious  that  there  is  a  difference  between  the  situation  of  the 
appellant,  located  behind  the  wind  shield  in  his  automobile,  and 
that  of  witnesses  at  different  places  in  the  vicinity  of  the  collision. 
The  ability  to  see  in  a  heavy  fog  on  a  dark  night  by  the  aid  of 
artificial  lights  depends  very  largely  upon  the  situation  of  the 
observer  and  the  conditions  immediately  surrounding  him.  The 
illumination  at  the  place  of  the  accident  varied  as  the  vehicles 
approached  each  other  through  the  fog. 

Under  all  the  facts  and  circumstances  disclosed  by  the  evi- 
dence, we  are  satisfied  that  it  was  a  question  for  the  jury  to 
determine  whether  or  not  the  appellant  acted  as  a  man  of  ordi- 
nary care  would  have  acted  under  the  circiunstances.  We  can- 
not say  that  aU  fair-minded  and  reasonable  men  would  agree 
that,  under  the  facts  as  disclosed  by  this  record,  the  appellant 
was  guilty  of  contributory  negligence,  and  that  the  court  should 
so  hold,  as  a  matter  of  law.  We  hold  that  the  court  was  in 
error  in  directing  a  verdict  in  favor  of  the  appellee.  As  bearing 
upon  the  general  propositions  herein  discussed,  see  Barnes  v. 
Barnett,  184  Iowa  936;  Powers  v.  Des  Moines  City  R.  Co.,  143 
Iowa  427;  Bridenstine  v.  Iowa  City  Elec.  R.  Co.,  181  Iowa 
1124;  Doherty  v.  Des  Moines  City  R.  Co.,  144  Iowa  26;  Guy  v. 
Des  Moines  City  R.  Co.,  191  Iowa  302;  Adams  v.  Union  Elec. 
Co.,  138  Iowa  487 ;  Ward  v.  Marshalltoum  L.  P.  &  R.  Co.,  132 
Iowa  578 ;  Seitsinger  v.  Iowa  City  Elec.  R.  Co.,  181  Iowa  739 ; 
Flanncr-y  v.  Interurhan  R.  Co.,  171  Iowa  238. 

Appellee  cites  us  to  Lauson  v.  Town  of  Fond  du  Lac,  141 
Wis.  57  (123  N.  W.  629),  and  West  Const.  Co.  v.  White,  130 
Tenn.  520  (172  S.  W.  301).  In  Kendall  v.  City  of  Des  Moines, 
supra,  we  said : 
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**We  do  not  feel  inclined  to  adopt  the  doctrine  of  the  Wis- 
consin and  Tennessee  courts/' 

In  Owens  v.  Iowa  County,  186  Iowa  408,  we  reaffirmed  this 
declaration.  We  now  adhere  to  it.  Nothing  in  Beemer  v.  Chi- 
cago,  R.  L  c&  P.  K.  Co,,  181  Iowa  642,  Yetier  v.  Cedar  Rapids 
&  M.  C.  R,  Co,,  182  Iowa  1241,  Claar  Trans.  Co.  v,  Omaha  dk 
C.  B.  8.  R.  Co.,  191  Iowa  124,  Duggan  v.  Chicago,  M.  &  8t  P. 
B.  Co.,  179  Iowa  1072,  and  similar  cases,  is  inconsistent  with  our 
holding  in  this  case. 

II.  Other  propositions  are  argued  by  counsel  and  urged 
as  error  in  the  trial  of  the  cause.  We  do  not  deem  it  necessary 
to  consider  these,  in  view  of  the  fact  that  the  cause  is  remanded 
for  a  new  trial;  as  the  errors  complained  of  are  not  likely  to 
occur  upon  the  retrial  of  the  case. 

For  the  reasons  pointed  out,  the  judgment  of  the  district 
court  is  reversed,  and  the  cause  is  ordered  remanded. — Reversed 
and  remanded, 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


G.  A.  Wertz,  Appellee,  v.  R.  T.  Ryan,  Appellant. 

UMITATION  OF  ACTIONS:     Open  Current  Account  (?)  or  Independ- 

1  eat  Transactions  (7)  A  petition  alleging  the  furnishing  by  plaintiff, 
through  a  period  of  some  six  years,  of  labor  and  materials  for 
varions  buildings  owned  by  defendant,  with  a  detailed  statement  of 
the  various  items  of  debit  and  credit,  states  a  cause  of  action  upon 
a  continuous,  open,  current  account,  and  not  upon  a  series  of  com- 
pleted independent  contracts,  even  though  there  was  a  hiatus  in 
the  account  of  almost  two  years. 

UMITATION  OF  ACTIONS:     Hiatus  in  Current  Acconnt.     A  hiatus 

2  of  some  two  years  in  an  account  does  not  necessarily  destroy  the 
latter 's  quality  of  being  continuous,  open,  and  current. 

Appeal  from  Poweshiek  District  Court. — H.  F.  Wagner,  Judge. 

November  15,  1921. 

Action  npon  an  account  for  materials  furnished  and  for 
work  and  labor  performed  by  plaintiff  for  the  defendant  upon 
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several  buildings  owned  by  defendant.    Judgment  for  plaintiff. 
Defendant  appeals. — Affirmed, 

TMott  &  Talhott,  for  appellant. 
U,  M.  Reed,  for  appellee. 

Stevens,  J. — Plaintiff  alleged  in  his  petition,  which  is  in 
one  count,  that,  during  the  years  from  July  1,  1913,  to  May  5, 
1919,  he  furnished  certain  materials  and  performed  work  and 

labor  for  defendant  upon  various  residences  and 
OF  actions:  other  buildings  owned  by  him;  that  the  aggre- 
account  (f)  gate  valuc  of  the  materials  furnished  and  labor 
fransacuons*"       performed  was  $752.92;  that,  during  all  of  said 

period,  plaintiff  resided  in  one  of  defendant's 
residences,  and  became  indebted  to  him  for  rent  in  the  sum  of 
$349.33 ;  that,  on  or  about  August  19,  1917,  he  paid  the  defend- 
ant $50  in  cash,  making  the  total  indebtedness  of  the  plaintiff 
to  defendant  $299.33,  which  he  alleges  has  been  credited  upon 
his  account  against  the  defendant,  leaving  a  balance  due  of 
$453.59.  A  full,  itemized  statement  of  the  account  was  attached 
to  plaintiff's  petition,  showing  the  date  of  the  first  item  to  be 
July  1,  1913.  The  statement  shows  the  date  and  amount  of 
each  item  of  material  furnished  and  labor  performed  for  and 
upon  each  building  separately,  together  with  the  aggregate  of 
the  items.  The  statement  shows  debits  during  each  year  except 
1915.  There  is  a  break  in  the  account  from  May  13,  1914,  to 
April  11,  1916,  a  period  of  about  one  year  and  ten  months. 

The  defendant  first  moved  the  court  to  require  plaintiff  to 
separate  his  cause  of  action  into  counts.  This  motion  being 
overruled,  he  demurred  to  all  items  of  the  account  antedating 
April  11,  1916,  upon  the  ground  that  it  appeared  upon  the  face 
of  the  petition  that  they  were  barred  by  the  statute  of  limita- 
tions. The  demurrer  was  also  overruled,  and  the  defendant, 
electing  to  stand  thereon,  refused  to  plead  further,  and  judgment 
was  entered  against  him,  as  stated. 

The  question  for  decision  is:  Does  the  petition  of  plaintiff 
show  upon  its  face  a  series  of  completed,  independent  contracts, 
or  a  cause  of  action  based  upon  a  continuous,  open,  current 
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account?  Other  questions  are  discussed  by  counsel;  but,  in 
view  of  the  conclusion  reached,  we  limit  our  decision  to  the 
point  stated. 

Section  3449  of  the  Code  provides  that: 

**When  there  is  a  continuous,  open,  current  account,  the 
cause  of  action  shall  be  deemed  to  have  accrued  on  the  date  of 
the  last  item  therein,  as  proved  on  the  trial.  *' 

A  ** continuous,  open,  current  account''  was  defined  by  this 
court  in  Tucker  v,  Quimhy,  37  Iowa  17,  as  follows : 

**An  account,  to  be  'continuous,'  must  be  without  break  or 
interruption.  By  the  term  'open,'  we  mean  something  that  is 
not  closed,  and  the  term  *  current, '  as  used  in  the  statute,  signi- 
fies 'running,'  'passing,'  a  'connected  series.'  See  Webster's 
Unabridged  Dictionary.  Hence,  a  '  continuouSy  open,  current 
account/  is  an  account  which  is  not  interrupted  or  broken,  not 
closed  by  settlement  or  otherwise,  and  is  a  running,  connected 
series  of  transactions." 

As  appears  from  the  allegations  of  ihe  petition,  the  parties, 
during  aU  of  the  time  covered  by  the  several  transactions,  owned 
mutual  accounts:  plaintiff,  for  materials  furnished  and  labor 
2  LiMiTATioH  performed ;  and  defendant,  for  rent  for  the  resi- 
hfatufl'/n^CTir.  dcucc  occupicd  by  plaintiff.  Just  what  was  con- 
rent  account.  tcmplatcd  or  undcrstood  by  the  parties  is  not 
shown  by  the  pleadings ;  but  nothing  appears  therein  from  which 
the  court  can  say  that  separate  contracts  were  entered  into  be- 
tTveen  the  parties  for  the  material  furnished  and  lab(5r  performed 
upon  each  of  the  several  buildings.  The  mere  fact  that  plaintiff 
kept  a  separate,  itemized  account  thereof  is,  when  considered 
-with  the  allegations  of  the  petition  as  a  whole,  of  little  eon- 
trolling  importance.  Nor  do  we  regard  the  fact  that  a  period 
of  approximately  one  year  and  ten  months  elapsed  between 
items  of  the  account  as  decisive  of  the  question. 

It  is  true  that  we  held,  in  Oavin  v,  Bischoff,  80  Iowa  605, 
which  involved  an  action  upon  an  account  for  labor,  that,  as 
there  was  a  break  in  the  account  of  at  least  two  years'  duration, 
it  could  not  be  regarded  as  a  continuous,  open,  current  account. 
Emphasis,  however,  was  not  there  placed  so  much  upon  the 
lapse  of  time  as  upon  the  further  fact  that  separate  contracts 
were  shown.     A  period  of  one  year  and  nine  months  elapsed 
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between  entries  upon  the  account  in  Keller  v.  Jackson,  58  Iowa 
629,  and  yet  we  said  that : 

**It  is  true  that  there  is  something  over  a  year  and  nine 
months  between  the  item  of  March  13,  1874,  and  December  27, 
1875 ;  but  taking  those  before  and  after,  and  the  whole  together, 
and  considering  that  all  of  the  items  have  relation  to  the  same 
open  and  continuous  transaction  between  the  parties,  we  are 
inclined  to  think  there  was  no  such  break  in  the  account  or 
cessation  of  dealing  as  to  cause  the  statute  of  limitations  to  com- 
mence to  run  at  any  time  before  the  date  of  the  last  item." 

The  character  of  materials  furnished  and  of  the  labor  per- 
formed was  similar  thra"p:hont,  and  the  transactions  are  such 
as  frequently  occur  between  parties  similarly  situated.  There 
was  no  interruption  of  the  relation  of  the  parties.  It  continued 
to  be  the  same  throughout  the  period;  and  whatever  the  proof 
might  have  shown  as  to  the  contract,  or  contracts,  under  which 
plaintiff  furnished  the  material  and  rendered  the  services  set 
out  in  his  statement  of  the  account,  the  petition  on  its  face  stated 
A  good  cause  of  action,  and  the  demurrer  was  properly  over- 
ruled. Cedar  County  v.  Sager,  90  Iowa  11 ;  Kilbourn  v,  Ander- 
son, 77  Iowa  501 ;  SiUlenbarger  v,  Ahrens,  168  Iowa  288. 

It  follows  that  the  judgment  of  the  court  below*  is — Affirmed. 

Evans,  C.  J.,  Arthur  and  FAViLiiB,  JJ.,  concur. 


Howard  WUiCOx  et  al.,  Appellants,  v.  J.  A.  Ruan  et  al., 

Appellees. 

CORPORATIONS:     Transfer  of   Stock — ^Effect.     An   assignment   by   a 

1  stockholder  of  all  his  stock  holdings  in  a  corporation  cannot  work 
a  conveyance  of  lands  personally  owned  by  him. 

TAXATION:     Tax  Deed — Nonowner  May  Not  Question.     A  tax  deed 

2  may  not   be  questioned   by   one  who   has   no   interest   in   the   land 
conveyed  thereby. 

Appeal  from  Mahaska  District  Court. — CharijEs  A.  Dewey, 

Judge. 

November  15,  1921. 
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Action  in  equity,  to  quiet  title  to  all  minerals  underlying 
certain  real  estate  which  is  described  in  the  opinion.  There 
was  a  decree  and  judgment  in  favor  of  the  defendants,  and 
plaintiffs  appeal. — Reversed  and  remanded, 

m 

W.  H.  Keating,  A.  J.  Walsmith,  and  McCoy  (&  McCoy,  for 
appellants. 

Frank  T.  Nash  and  Malcolm  &  True,  for  appellees. 

Stevens,  J. — I.  This  is  an  action  to  quiet  title  to  the  coal 
and  other  minerals  underlying  the  E^^  of  the  SE^  of  the  SE^^ 
of  Section  21,  and  the  EVg  of  the  NE14  of  the  NE^  of  Section 

28,  all  in  Township  75  north,  Range  16  west  of 
■  tiaM?er^o£  the  5th  P.  M.     The  land  described  is  referred 

to  in  the  evidence  as  Tracts  A,  B,  and  C.     C 
is  a  small,  irregular  tract  on  the  east  side  of  the  NEi/4  of  the 
NEi/4  of  Section  28,  and  comprises  three  or  four  acres.     The 
court  below  found  that  defendants  had  title  only  to  Tracts  A 
and  C.     Tract  B  is,  therefore,  not  involved  upon  this  appeal. 
Plaintiffs  claim  to  be  the  owners  of  the  record  title  through 
numerous  mesne  conveyances  from  the  United  States  govern- 
ment.   No  claim  is  made  by  the  defendants  that  they  have  any 
interest  in  the  surface.    Defendants  claim  title  under  a  written 
contract  entered  into  July  3,  1915,  by  and  between  George  H. 
and  John  H.  Ramsey,  as  parties  of  the  first  part,  and  William 
Baxter,  Daniel  Edwards,  William  B.  Williams,  and  John  Owens, 
parties  of  the  second  part.    By  the  terms  of  this  contract,  the 
parties  of.  the  first  part  agreed  to  transfer  and  assign  to  parties 
of  the  second  part  all  the  shares  of  the  capital  stock  of  the  Gar- 
field Coal  Company,  a  corporation,  and  to  transfer  and  assign 
any  and  all  leases  belonging  to  said  corporation,  if  necessary, 
to  second  parties.    The  consideration  named  in  this  contract  is 
$1,000,  $400  of  which  was  paid  in  cash  at  the  time  of  the  execu- 
tion of  the  contract,  and  the  balance,  $600,  by  note  of  second 
parties,  due  on  or  before  one  year  from  date. 

Defendants  further  claim  that,  at  the  time  of  the  execution 
of  the  contract  and  the  assignment  of  the  shares  of  stock  of  the 
Garfield   Coal  Company,  George  H.   Ramsey  exhibited  to  the 


522  Wilcox  v.  Ruan.  [192  Iowa 

parties  of  the  second  part  a  plat  showing  five  adjoining  40-aere 
tracts,  and  represented  that  the  corporation  owned  all  of  the 
coal  and  mineral  underlying  160  acres  thereof,  which  included 
all  of  the  land  in  controversy.  The  shares  of  stock  assigned  by 
first  parties  under  the  above  written  agreement  were  as  follows : 
ny2  shares  of  William  C.  Ramsey,  17i/^  shares  of  John  H.  Ram- 
sey, and  50y2  shares  of  George  H.  Ramsey.  The  assignments 
were  made  to  William  Baxter,  secretary-treasurer  of  the  cor- 
poration. 

At  the  time  of  the  execution  of  the  contract  and  the  assign- 
ment of  the  shares  of  stock,  the  legal  title  to  the  minerals  in 
controversy  was  in  George  H.  Ramsey,  who  obtained  title  thereto 
by  quitclaim  deed  from  the  Garfield  Coal  Company,  dated  Aug- 
ust 1st  and  recorded  August  3,  1898.  On  December  3,  1919, 
George  H.  Ramsey  and  wife  quitclaimed  the  above  described 
land,  together  with  all  coal  and  mineral  underlying  the  same, 
to  A.  C.  Evans.  Rachel  Ruan  has  no  other  interest  in  the  sub- 
ject-matter of  this  litigation  than  as  the  wife  of  J.  A.  Ruan,  who 
acquired  whatever  interest  he  may  have  in  the  property  from 
John  Owens  and  Daniel  Edwards.  Daniel  Edwards  conveyed 
his  interest  in  the  Second  Vein  Coal  Company  to  the  defendant 
Ruaa  by  bill  of  sale.  The  Second  Vein  Coal  Conmanv  is  a 
copartnership,  composed  of  Mrs.  William  Baxter,  William  B. 
Williams,  and  J.  A.  Ruan,  and  was  organized  shortly  after  the 
assignment  of  the  capital  stock  of  the  Garfield  Coal  Company 
to  the  parties  named  above.  Mrs.  Baxter  has  succeeded  to  the 
rights  of  her  husband,  William  Baxter,  now  deceased.  The 
Garfield  Coal  Company  was  engaged  in  the  operation  of  a  coal 
mine  near  the  land  in  controversy,  at  the  time  the  written  con- 
tract was  entered  into ;  and  later,  either  the  same  mine  or  another 
in  that  vicinity  was  operated  by  the  Second  Vein  Coal  Company. 
Ruan  testified  that  he  is  the  secretary-treasurer  of  both  the  cor- 
poration and  the  Second  Vein  Coal  Company.  The  record  is 
not  quite  clear  as  to  whether  the  mine  operated  by  the  copartner- 
ship is  the  same  mine  as  the  one  previously  operated  by  the 
corporation.  Other  sources  of  title  will  be  referred  to  and  dis- 
cussed later. 

It  is  not  claimed  by  defendants  that  George  H.  Ramsey 
conveyed  any  interest  in  the  minerals  personally  owned  by  him, 
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unless  by  the  transactions  already  mentioned.  The  obligation 
assnmed  by  the  parties  of  the  first  part  in  the  written  contract 
was  to  assign  all  of  the  shares  of  stock  of  the  Garfield  Coal  Com- 
pany to  the  parties  of  the  second  part,  and  to  transfer  and 
assign  any  and  all  leases  held  thereby,  if  necessary.  The  cor- 
poration was,  and  still  is,  a  going  concern,  as  we  understand' the 
testimony.  The  assignment  of  the  shares  of  stock  held  by  the 
parties  of  the  first  part  in  no  way  affected  the  corporate  entity. 
Its  holdings  were  neither  increased  nor  diminished  thereby. 
George  H.  Ramsey,  so  far  as  anything  bearing  upon  that  ques- 
tion is  shown  in  the  record,  never  obligated  himself  to  convey 
any  property  owned  by  him  personally.  It  is  suggested  that  he 
owned  practically  all  of  the  stock,  and  dominated  and  controlled 
the  management  and  business  of  the  corporation,  and  that  he 
treated  the  coal  land  standing  in  his  name  as  its  property.  The 
record  does  not  sustain  this  contention.  The  most  that  can  be 
claimed  for  it  is  that  it  shows  that  George  H.  Ramsey,  when  he 
exhibited  the  plat  which  he  said  showed  the  property  of  the 
corporation,  stated  that  the  160  acres  included  the  two  20-acre 
tracts  in  question.  The  evidence  does  not  reveal  when  or  by 
whom  the  plat  was  made,  but  it  does  show  that  the  matters  writ- 
ten thereon  are  in  the  handwriting?  of  John  H.  Ramsey.  As 
previously  stated,  the  Garfield  Coal  Company  did  at  one  time 
own  tracts  A,  B,  and  C;  but  in  August,  1898,  it  quitclaimed 
the  same  to  George  H.  Ramsey.  So  far  as  appears  from  the 
evidence,  the  plat  may  have  been  made  before  that  date.  The 
words  ''Garfield  Coal  Company,"  with  other  matters,  are  written 
on  the  two  20-acre  tracts  shown  on  the  plat  and  the  two  40-acre 
tracts  immediately  east  thereof,  but  do  not  appear  on  the 
other  40. 

William  Baxter  was  deceased  at  the  time  of  the  trial,  and 
George  H.  Ramsey  was  not  called  as  a  witness;  but  the  other 
parties  to  the  written  contract  testified  that  Ramsey  told  them 
that  the  mineral  underlying  the  160  acres  belonged  to  the  cor- 
poration. While  the  record  is  somewhat  confusing  at  this  point, 
we  assume  that  the  title  to  the  coal  underlying  the  surface  of 
the  other  tracts  designated  on  the  plat  was  either  in  the  Garfield 
Coal  Company,  or  it  held  some  right  thereto  under  one  or  more 
leases.     In  any  event,  it  is  not  claimed  that  the  record  title  was 
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in  George  H.  Ramsey.  We  have  held  that  minerals  underlying 
the  surface  of  the  land  are  real  estate,  subject  to  be  conveyed  and 
taxed  as  such.  In  re  Appeal  of  Colby,  184  Iowa  1104.  Neither 
the  agreement  to  assign  the  shares  of  stock  of  the  corporation, 
nor  the  exhibition  of  the  plat,  nor  the  statement  of  George  H. 
Ramsey  that  the  minerals  underlying  the  land  designated  there- 
on belonged  to  the  corporation,  amounted  to  a  conveyance  of 
his  personal  interest  therein.  He  may  have  made  false  repre- 
sentations to  the  assignees  of  the  stock  as  to  the  holdings  of  the 
corporation,  but  this  did  not  have  the  effect  to  transfer  title 
to  them  to  real  estate  owned  by  him.  Whether  the  facts  shown 
were  sufficient  to  work  an  estoppel  against  Ramsey  or  not,  and 
whether,  if  so,  same  were  available  to  the  defendants,  as  against 
the  plaintiff  Caldwell,  to  whom  A.  C.  Evans  conveyed  the  land 
by  warranty  deed,  while  the  action  to  quiet  title  was  pending, 
we  need  not  determine,  as  no  estoppel  was  pleaded. 

Defendants  also  claim  title  by  adverse  possession.  This 
claim  is  wholly  without  support  in  the  evidence.  It  is  true  that 
some  of  the  defendants  went  upon  Tract  C  and  dug  a  few 
holes,  shortly  before  A.  C.  Evans  commenced  the  action  to  quiet 
title  J  but  they  acquired  no  adverse  right  or  title  thereby. 

II.     Plaintiffs  also  claim  title  to  the  mineral  underlying 

Tract  C,  under  and  by  virtue  of  a  tax  deed.    The  court  below 

2  Taxation-  ^®^^  ^^^  deed  invalid,  and  gave  the  defendants 

tax  deed:  non-      ^  right  to  redeem  from  the  tax  sale.    The  miu- 

owner  may  ^ 

not  question.  g^al  appears  to  have  been  taxed  in  1914  to  the 
Second  Vein  Coal  Company,  and  was  sold  for  taxes  on  the  6th 
day  of  December,  1915.  The  ground  upon  which  the  court 
found  the  tax  sale  invalid  was  that  proper  notice  of  redemption 
had  not  been  given.  Whether  proper  notice  of  redemption  was 
given  is  at  this  time  immaterial.  Neither  the  Second  Vein  Coal 
Company  nor  any  of  the  other  defendants  had  any  interest  in 
the  property  sold  for  taxes  and  conveyed  by  the  tax  deed,  and 
could  not,  therefore,  question  plaintiffs'  tax  title.  Section  1445 
of  the  Code  of  1897;  Adams  v.  Burdwk,  68  Iowa  666.  It  was 
error  for  the  court  to  set  aside  the  tax  sale  and  give  defendants 
a  right  to  redeem. 

The  abstract  is  very  greatly  extended  and  incumbered  by 
unnecessary  questions  and  answers.    For  this  reason,  one  third 
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of  the  cost  of  printing  same  will  be  taxed  to  appellants.  The 
remaining  costs  in  this  court  and  in  the  district  court  will  be 
taxed  to  the  defendants. 

The  judgment  and  decree  of  the  court  below,  in  so  far  as 
the  same  is  adverse  to  appellants,  is,  therefore,  reversed,  and 
the  cause  remanded  for  a  decree  in  harmony  with  this  opinion ; 
or,  if  the  parties  prefer,  decree  may  be  entered  in  this  court. — 
Reversed  and  remanded. 

Evans,  C.  J.,  Arthur  and  FavhjLE,  JJ.,  concur. 


P.^E.  LuTTER,  Appellee,  v.  E.  E,  Oqburn,  Appellant,  et  al., 

Appellees. 

SPECiriC  PEBFOBMANCE:  IClstake  of  One  Party  Only.  A  written 
contract  for  the  sale  of  a  specified  numbered  residence  on  a  public 
street  embraces  the  entire  lot  and  all  improvements  thereon,  and  a 
mistake  solely  on  the  part  of  the  owner  as  to  the  frontage  to  be 
conveyed  will  not,  in  the  absence  of  a  showing  of  fraud,  inequitable- 
ness,  or  undue  hardship,  deprive  the  purchaser  of  the  right  to  specific 
performance. 

Appeal  from  Polk  District  Court. — Lawrence  De  Graff,  Judge. 

November  16,  1921. 

Action  in  equity  for  the  specific  performance  of  a  contract 
to  convey  real  estate.  Decree  for  plaintiff.  Defendant  appeals. 
— Affirmed. 

Parsons  &  Mills,  for  appellant. 

E,  8.  Thayer  and  Fred  F.  Keithley,  for  appellees. 

Stevens,  J. — Plaintiff  and  the  defendant  E.  E.  Ogburn, 
on  November  6,  1919,  entered  into  a  contract  in  writing,  by  the 
terms  of  which  the  defendant,  appellant  herein,  agreed  to  con- 
vey the  following  described  real  estate,  **  Residence  known  as 
1233  Twenty-third  Street,  Des  Moines,  Iowa,"  to  the  plaintiff 
for  a  consideration  of  $3,150,  to  be  paid  $500  on  signing  the 
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contract,  by  assuming  a  mortgage  of  $1,500  on  the  property, 
and  the  balance  in  cash,  when  the  deed  was  delivered. 

The  parties  agree  that  the  residence  in  question  is  located 
on  Lot  397,  University  Land  Company  ^s  Second  Addition  to 
University  Place,  in  the  city  of  Des  Moines,  and  that  the  lot 
is  60  feet  in  width,  fronting  on  Twenty-third  Street,  and  161.3 
feet  deep  on  the  south  side.  Plaintiff  had  previously  sold  a 
tract  30  by  80  feet  off  the  northeast  corner  of  the  lot,  leaving 
the  depth  of  the  north  side  of  the  lot  81.3  feet.  The  distance 
from  the  south  line  to  the  porch  is  3  or  4  feet,  and  from  the 
north  line  to  the  house  16.25  feet,  and  from  the  rear  of  the  house 
to  the  rear  end  of  the  north  half  of  the  lot  8.6  feet.  There  is  a 
driveway  on  the  north  side  of  the  lot,  and  an  opening  in  the 
wall,  used  as  a  coal  chute.  The  reason  assigned  by  defendant 
for  refusing  to  complete  the  contract  and  convey  the  property 
to  plaintiff  is  that  she  intended  to  reserve  10  feet  from  the  north 
side  of  the  lot ;  or  in  other  words,  that  she  offered  and  intended 
to  sell  only  the  south  50  feet  of  the  lot,  running  back  on  the 
south  side,  as  stated,  161.3  feet  to  the  alley,  and  on  the  north 
side  81.3  feet. 

Defendant  does  not  claim  that  she  made  any  statement  to 
plaintiff  as  to  the  frontage  she  would  convey,  but  she  did  testify 
that  she  told  a  witness  by  the  name  of  Hull,  who  went  with  plain- 
tiff to  inspect  the  property  before  purchasing,  and  who  was 
interested  with  him  in  the  transaction,  that  she  was  selling  only 
50  feet.  Hull  denied  that  anything  was  said  about  the  width 
of  the  property,  but  testified  that  defendant  told  him  that  the 
south  side  extended  to  the  alley,  and  that  she  had  previously 
sold  a  tract  30  by  80  out  of  the  northeast  corner  of  the  lot. 
Plaintiff  testified  that  defendant  said  nothing  to  him  about  the 
number  of  feet  frontage,  but  that  he  supposed  he  was  buying 
whatever  went  with  the  designated  street  number  of  the  prop- 
erty. 

There  is  a  conflict  in  the  testimony  as  to  what  occurred  after 
the  contract  was  signed.  Plaintiff  testified  that  defendant  tele- 
phoned to  him  one  evening,  requesting  that  he  come  and  see 
her;  that  he  told  her  he  had  an  engagement,  and  could  not  do 
so;  that  she  then  informed  him  that  she  had  made  a  mistake 
in  the  contract,  and  had  prepared  a  new  one  for  him  to  sign; 
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that  she  intended  to  sell  only  50  feet  of  the  lot ;  and  that  it  was 
necessary  to  have  a  new  contract.  Plaintiff  refused  to  go  to 
see  defendant,  and  insisted  that  he  had  purchased  all  that  re- 
mained of  the  lot. 

Defendant  testified  that  she  had  previously  listed  the  south 
50  feet  of  Lot  397  for  sale;  that  she  desired  to  retain  title  to 
the  north  10  feet,  as  she  thought  it  would  aid  her  to  sell  Lot 
396,  which  she  owned,  or  would  provide  a  sufiScient  frontage 
for  the  erection  of  two  houses  thereon;  that,  after  plaintiff 
obtained  possession  of  the  abstract,  and  learned  that  Lot  396 
had  a  frontage  of  60  feet  on  Twenty-third  Street,  he  demanded 
that  she  convey  that  amount  to  him.  She  admitted  that  she 
called  plaintiff  over  the  telephone,  but  testified  that  it  was  for 
another  purpose;  that,  during  the  conversation,  plaintiff  in- 
formed her  that  she  must  convey  him  60  feet ;  and  that  she  then 
had  a  contract  containing  a  correct  description  prepared,  which 
she  asked  plaintiff  to  sign.  .  After  his  refusal  to  do  so,  she  took 
the  $500  check,  which  had  been  turned  over  to  her  at  the  time 
the  contract  was  signed,  in  pursuance  of  its  terms,  and  left 
it  lying  upon  his  workbench,  and  told  him  she  would  convey 
only  the  south  50  feet  of  Lot  397  to  him.  Later,  she  entered 
into  a  contract  with  defendant  Samuel  Orebaugh,  to  sell  the 
south  50  feet  to  him  for  $3,500.  Orebaugh  went  into  possession, 
but  has  paid  no  part  of  the  agreed  purchase  price.  Defendant 
at  first  priced  the  property  to  plaintiff  at  $3,500,  but  after  some 
negotiations,  a  consideration  of  $3,150  was  agreed  upon. 

The  grounds  upon  which  appellant  seeks  to  avoid  specifically 
performing  the  contract  are  that  the  minds  of  the  parties  never 
met,  as  to  the  property  to  be  conveyed;  that  no  particular 
frontage  was  specified  in  the  contract;  that  it  did  not  identify 
the  property ;  that  there  was  a^  mistake  and  misunderstanding 
between  the  parties  as  to  the  frontage.  The  contract,  as  writ- 
ten, is  in  no  respect  lacking  in  certainty.  The  property  is  as 
fully  identified  as  it  would  have  been  if  the  proper  lot  and 
block  number  had  been  written  in  the  contract,  instead  of  the 
street  number.  '*1233  Twenty-third  Street"  evidently  means 
one  lot,  with  all  of  the  improvements  thereon  and  appurtenances 
belonging  thereto.     The  evidence  fails,  as  we  interpret  it,  to 
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establish  a  mutual  mistake  as  to  the  property  covered  by  the 
agreement. 

May  the  defendant  avoid  specific  performance  upon  the 
ground  that  she,  by  mistake  or  oversight,  failed  to  reserve  10 
feet  off  the  north  side  of  the  lot,  or  that  she  offered  or  intended 
to  sell  only  the  south  50  feet? 

Both  Hull  and  plaintiff  testify  positively  that  nothing  was 
said  by  defendant  to  either  of  them  as  to  the  frontage  of  the 
property,  and  that  they  did  not  know  the  width  of  the  lot,  at 
the  time  the  t»ontract  was  signed.  The  contract  was  written 
and  the  description  inserted  by  the  defendant.  If  the  defendant 
offered  to  sell  plaintiff  but  50  feet,  and  the  price  was  fixed 
with  reference  thereto,  then,  of  course,  there  was  a  mutual 
mistake;  and  the  court,  had  defendant  asked  therefor,  must 
have  reformed  the  instrument  so  as  to  express  the  true  agree- 
ment of  the  parties.  The  evidence,  however,  wholly  fails  to 
show  that  the  mistake,  if  any  was.  made,  was  mutual,  or  that 
plaintiff  seeks  an  unfair  advantage  on  account  thereof.  No 
charge  of  fraud  or  inequitable  conduct  on  the  part  of  plaintiff 
is  made,  nor  was  any  evidence  offered  to  prove  what  was  the 
value  of  the  property  with  the  10-foot  strip  reserved,  or  that 
the  price  agreed  upon  was  unfair  or  inequitable  for  the  entire 
lot,  or  any  fact  or  circumstance  rendering  the  enforcement  of 
the  contract  unfair,  inequitable,  or  unconscionable.  Aside  from 
the  incidental  fact  shown  in  the  evidence  that  Orebaugh  agreed 
to  pay  $3,500  for  the  south  50  feet  of  the  lot,  there  is  no  cir- 
cumstance tending  to  show  that  the  price  agreed  upon  was  not 
adequate.  Contracts  to  convey  real  property  will  not  be  en- 
forced ;where  they  are  uncertain,  indefinite,  or  ambiguous  in 
their  terms,  or  when  it  would  be  unfair,  inequitable,  or  uncon- 
scionable to  enforce  them.  Kirkpairick  v,  Pettis,  127  Iowa  611 ; 
Olsayi  &  Nessa  v,  Rogness,  173  Iowa  331;  Halsell  v.  Benfrow, 
U  Okla.  674  (78  Pac.  118) ;  Friend  v.  Lamb,  152  Pa.  529  (25 
Atl.  577)  ;  Mansfield  v.  Sherman,  81  Me.  356  (17  Atl.  300) ; 
Smith  V.  Shepherd,  36  Iowa  253;  4  Pomeroy  on  Equity  Juris- 
prudence (4th  Ed.),  Section  1405. 

Courts  of  equity  may  also  decline  to  specifically  enforce  a 
contract  upon  the  ground  of  mistake;  but  an  examination  of 
the  cases  so  holding  will  reveal  that  the  mistake  must  be  of  such 
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character  as  to  amount  to  fraud  or  bad  faith,  or  to  render 
specific  enforcement  inequitable  or  unjust,  or  to  produce  a  hard- 
ship upon  the  party  against  whom  the  relief  is  sought.  The 
mistake,  if  any  is  shown  in  this  case,  was  on  the  part  of  the 
defendant  only.  The  rule  where  the  mistake  is  due  solely  to 
the  defendant  is  stated  in  5  Pomeroy  on  Equitable  Remedies 
(2d  Ed.),  Section  783  (5  Pomeroy  on  Equity  Jurisprudence, 
Section  2205),  as  follows: 

**The  most  difficult  cases  are  those  where  the  mistake  is 
due  solely  to  the  defendant,  without  negligence  on  his  part, 
or  inducement  or  advantage  taken  by  the  plaintiff.  It  is  plain 
that  not  every  material  mistake  in  such  a  case  will  enable  the 
defendant  to  avoid  performance  of  *he  contract.  The  rule 
may  be  stated  that,  where  the  mistake  is  solely  due  to  the  de- 
fendant, but  without  his  fault,  equity  will  refuse  specific  per- 
formance only  where  the  mistake  is  of  a  vital  part  of  the  con- 
tract,— of  the  carpus  of  the  agreement, — ^and  of  such  nature 
that  enforcement  wpuld  be  a  great  hardship.  Thus,  it  is  said 
by  Justice  Fry  that  for  a  mere  mistake  in  acreage  equity  will 
not  refuse  specific  performance.  *  The  mistake  is  not  one  which 
goes  to  the  corpus  with  which  the  court  deals.  It  is  not  a  mis- 
take as  to  the  essential  part.  •  •  •  A  mere  difference  in 
quantity  has  never  been  held  to  be  a  bar  to  specific  performance.' 
Where  the  mistake  is  such  that  the  whole  contract  is  one  the 
defendant  had  no  intention  of  entering  into,  as  where  the  de- 
fendant bid  in  one  lot  of  land  thinking  it  was  an  entirely  differ- 
ent piece,  equity  will  not  compel  him  to  perform  the  agreement ; 
neither  will  it  where  the  mistake,  though  not  total,  is  so  great 
that  it  should  have  suggested  to  the  plaintiff  that  a  mistake 
had  been  made,  or,  if  that  element  be  lacking,  where  the  differ- 
ence arising  from  the  mistake  is  so  great  that  the  defendant 
is  subjected  to  an  entirely  different  operation  of  the  contract, 
hard  and  oppressive  upon  him." 

As  already  pointed  out,  a  driveway  entered  the  lot  from 
Twenty-third  Street  on  tlfe  north  side.  If  10  feet  were  reserved, 
the  partition  line  would  be  brought  within^  6.25  feet  of  the 
house,  rendering  it  difficult,  if  not  impossible,  for  a  serviceable 
driveway  to  be  constructed  on  that  side.  The  distance  between 
the  south  line  and  the  porch  does  not  exceed  3  or  4  feet.     It 
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• 
would  be  difficult,  under  these  circumstances,  for  a  vehicle  to 
reach  the  rear  80  feet  of  the  lot  from  Twenty-third  Street.  To 
what  extent  the  reservation  of  10  feet  oflf  the  north  side  of  the 
lot  would  impair  the  value  of  the  remaining  portion  thereof,  is 
not  shown;  but  we  may  infer  from  the  evidence  that  it  would 
materially  affect  the  same;  and  it  is  probably  also  true  that 
the  addition  of  10  feet  to  the  south  side  of  Lot  396  would 
materially  enhance  its  value.  We  are  persuaded,  however,  that 
the  record  does  not  disclose  grounds  upon  which  a  decree  of 
specific  performance  may  properly  be  denied.  While  courts  are 
reluctant  to  specifically  enforce  contracts,  when  to  do  so  will 
work  unnecessary  hardship  to  one  of  the  parties,  nevertheless 
relief  will  be  granted  where  the  facts  shown  entitle  the  party 
seeking  the  same  thereto.  The  discretion  resting  in  the  court 
is  a  legal  one ;  and  while  it  has  often  been  said  that  specific  per- 
formance  is  a  matter  of  grace,  and  not  of  right,  this  does  not 
mean  that  the  court  may  arbitrarily  or  captiously  refuse  to 
grant  specific  performance. 

It  is  our  conclusion  that  no  such  mistake  or  hardship  is 
shown  in  this  case  as  to  call  for  a  reversal.  The  decree  of  the 
court  below  is  in  harmony  with  the  facts  shown  in  the  record, 
and  it  is,  therefore, — Affirmed. 

Evans,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 
De  Graff,  J.,  takes  no  part. 


Harry  Reynolds,  Appellant,  v.  Walker  D.  Hines,  Director 

General  of  Railroads,  Appellee. 

BAILBOADS:     Accidents  at   Crossing — Negligence  Per   Se   of  Minor. 

A  boy  15  years  of  age,  and  of  average  mentality,  who,  on  a  clear 
day  and  without  distracting  circumstances,  and  at  a  time  when  ho 
is  expecting  a  train,  drives  upon  a  familiar  railroad  crossing  with 
an  easily  managed  team,  and  at  all  times  after  reaching  a  point  25 
feet  from  the  track  has  an  unobstriicted  view  of  an  on-coming 
train  for  a  distance  of  from  237  to  400  feet,  is  guilty  of  contributory 
negligence  per  ^e,  even  though  he  says  he  looked  and  listened  up  to 
the  instant  of  collision. 

Appeal  from  Mahaska  District  Court, — H.  F.  JVagner,  Judge. 
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NOVEMBEB  16,  1921. 

Action  for  damages  resulting  from  a  collision  with  a  rail- 
way passenger  train.  Directed  verdict  for  defendant,  and  plain- 
tiff appeals. — Affirmed. 

McCoy  &  McCoy  and  Theo.  R,  Wilkie,  for  appellant. 
BurreU  &  Devitt,  for  appellee. 

Stevens,  J. — This  is  an  action  by  Harry  Reynolds,  a  minor 
15  years  of  age,  by  his  next  friend,  against  the  director  general 
of  railroads,  for  personal  injuries  received  in  the  collision  of  a 
milk  wagon,  which  he  was  driving  south  on  Seventh  Street  in 
the  city  of  Oskaloosa,  with  an  east-bound  passenger  train  on  the 
tracks  of  the  Minneapolis  &  St.  Louis  Railway  Company.  The 
tracks  of  the  Minneapolis  &  St.  Louis  Railway  run  ^proximately 
east  and  west  in  the  vicinity  of  the  accident,  and  across  Seventh 
Street  at  right  angles.  Seventh  Street  extends  north  and  south, 
and  is  also  crossed  by  the  tracks  of  the  Chicago,  Burlington  & 
Quincy  Railway  Company,  91  feet  north  of  the  Minneapolis  & 
St.  Louis  Railway  crossing.  There  is  a  building  25  feet  north 
of  the  center  of  the  Minneapolis  &  St.  Louis  Railway  tracks, 
and  237  feet  west  of  the  center  of  Seventh  Street,  which  is  re- 
ferred to  in  the  evidence  as  the  Caldwell  Silo  Company's  plant. 
The  main  building  extends  40  feet  north  and  south  and  102 
feet  east  and  west.  Immediately  south  of  the  main  building 
and  attached  thereto  is  a  shed,  which  extends  east  and  west 
practically  the  whole  length  of  the  main  building,  and  is  20 
feet  wide.  The  height  of  the  main  building  to  the  eaves  is  24 
feet,  and  of  the  shed,  14  feet.  The  main  building  has  a  gable 
roof,  and  the  addition,  a  shed  roof.  The  distance  from  the 
center  of  the  main  track  of  the  Minneapolis  &  St.  Louis  Railway 
to  the  south  side  of  the  shed  addition  is  25  feet.  There  is  a 
spur  track  between  the  main  track  and  the  silo  building,  which 
interlocks  with  the  main  track  a  short  distance  west  of  the  west 
side  of  Seventh  Street.  There  was  a  box  car  standing  on  the 
spur  track  at  the  time  of  the  accident.  There  is  a  dispute  in 
the  evidence  as  to  whether  it  stood  west  of  the  silo  buildinj?  or 
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immediately  east  of  the  southeast  comer  of  the  shed,  which  is 
not  quite  flush  with  the  east  side  of  the  main  building. 

Harry  Reynolds  testified  that  the  accident  occurred  about 
noon,  June  17,  1918,  and  that  the  day  was  clear,  warm,  and 
dusty.  He  was  driving  a  span  of  ponies,  hitched  to  a  milk 
wagon  which  was  open  in  front,  with  an  open  door  on  either  side. 
He  was  familiar  with  the  location  of  the  railway  tracks,  fre- 
quently crossed  them,  and  knew  that  a  passenger  train  on  the 
Minneapolis  &  St.  Louis  Railway  went  east  about  the  time  of 
the  accident.  The  train  appears  to  have  been  somewhat  late 
on  the  day  of  the  accident,  but  the  record  does  not  disclose  the 
number  of  minutes.  Harry  was  accustomed  to  deliver  nulk  to 
customers  in  Oskaloosa  for  his  father,  who  conducted  a  dairy 
near  that  city.  He  had  delivered  milk  to  about  100  customers 
on  the  day  in  question.  Harry  testified  further  that  the  ponies 
were  gentle;  that  they  were  not  afraid  of  the  cars;  that  they 
were  traveling  in  a  slow  walk;  and  that  he  could  easily  have 
stopped  them  at  any  time.  As  he  approached  the  tracks  of  the 
Chicago,  Burlington  &  Quincy  Railway  Company,  which,  as 
stated,  cross  Seventh  Street  91  feet  north  of  the  Minneapolis 
&  St.  Lpuis  Railway  tracks,  he  saw  a  passenger  train  approach- 
ing from  the  east.  He  stopped  his  team  until  this  train  passed, 
and  then  proceeded  southward  until  he  was  struck  by  the  east- 
bound  Minneapolis  &  St.  Louis  passenger  train.  He  further 
testified  that  he  looked  west,  just  after  crossing  the  Burlington 
track,  but  did  not  see  the  Minneapolis  &  St.  Louis  train.  A 
plat  introduced  in  evidence  shows  that  his  view  to  the  west 
was  cut  off  by  the  silo  plant  very  shortly  after  he  passed  over 
the  Burlington  tracks.  He  testified  that  he  heard  a  train  whistle, 
and  that  he  looked  to  see  if  it  was  the  Minneapolis  &  St.  Louis 
passenger  train,  due  from  the  west  about  that  time.  Not  seeing 
the  train,  as  he  testified,  he  then  thought  the  sound  came  from 
the  west-bound  Burlington  train  which  had  just  passed  him. 
He  testified  that  he  continued  to  listen  and  to  look  west  until 
his  horses'  heads  were  within  three  or  four  feet  of  the  Minneap- 
olis &  St.  Louis  Railway  track;  that  he  then  looked  east  and 
west  again,  just  as  the  collision  occurred.  His  view  of  the 
Minneapolis  &  St.  Louis  track  to  the  east,  after  he  passed  the 
Burlington  crossing,  was  unobstructed  for  at  least  a  half  mile. 
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The  evidence  of  other  witnesses  who  testified  in  plaintiff's  behalf 
showed  that  a  person  standing  in  the  center  of  Seventh  Street 
25  feet  north  of  the  center  of  the  railroad  crossing  had  a  plain, 
imobstructed  view  to  the  west  of  at  least  500  feet.  A  photograph 
of  the  silo  plant  and  surroundings,  taken  in  the  center  of  Sev- 
enth Street  30  feet  north  of  the  center  of  the  Minneapolis  &  St. 
Louis  crossing,  shows  that  a  train  approaching  from  the  west 
could  be  seen  from  that  point  for  a  distance  of  at  least  400  feet. 
Evidently,  the  nearer  Harry  came  to  the  crossing,  the  farther 
he  could  see  a  train  approaching  from  the  west.  If  the  box  car 
was  standing  at  the  southeast  comer  of  the  silo  plant,  his  view 
to  the  west  would  have  been  to  some  extent  obstructed  thereby, 
as  he  approached  the  crossing ;  but  manifestly  it  would  not  have 
interfered  with  his  view  when  his  team  arrived  within  three 
or  four  feet  of  the  track,  nor  for  a  considerable  distance  farther 
north.  The  only  other  possible  obstruction  mentioned  by  the 
witnesses  is  a  pile  of  cement  blocks  in  the  yard  east  of  the  silo 
plant,  and  a  fence  five  or  six  feet  south  thereof.  The  photograph 
offered  in  evidence,  which  appears  to  have  been  taken  two  days 
after  the  accident,  shows  the  cement  blocks,  but  not  the  fence. 
Counsel  for  appellant  complain  that  the  photograph  does  not 
correctly  show  the  building  and  surroundings;  but  it  is  mani- 
festly substantially  accurate.  The  cement  blocks  were  directly 
east  of  the  building  and  north  of  the  south  side  thereof,  and,  as 
the  pile  was  not  high,  could  not  have  materially  interfered  with 
the  view  of  the  tracks.  There  can  be  no  question  but  that  his 
view  was  wholly  unobstructed  for  237  feet  west  of  the  center 
of  Seventh  Street,  the  distance  from  that  point  to  the  silo  com- 
pany's building:  that  is,  the  ground  is  apparently  about  level, 
and  there  was  no  structure  of  any  kind  between  Seventh  Street 
and  the  silo  plant. 

The  speed  of  the  train  is  estimated  by  plaintiff's  witnesses 
at  from  30  to  35  miles  per  hour.  Some  of  whom  also  testified 
that  no  whistle  was  blown  or  bell  rung  for  the  crossing.  The 
injuries  received  by  Harry  necessitated  the  amputation  of  one 
leg,  three  inches  below  the  knee.  The  defendant  offered  some 
testimony  which  tended  to  show  that  the  view  from  the  point 
in  Seventh  Street  where  the  witness  claimed  to  have  looked 
east,  just  before  going  upon  the  crossing,  if  he  had  looked  in 
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that  direction,  extended .  much  farther  west  than  claimed  by 
plaintiff's  witnesses;  and  that  the  box  car,  at  the  time  of  the 
accident,  was  west  of  the  silo  building,  and  was  later  moved 
to  the  southeast  comer  thereof  by  employees  of  the  silo  com- 
pany, by  the  use  of  pinch  bars.  The  testimony  at  this  point  being 
in  dispute,  we  do  not  undertake  to  determine  the  question. 

At  the  conclusion  of  all  the  testimony,  the  defendant  moved 
for  a  verdict,  upon  the  ground,  among  others,  that  plaintiff  was 
clearly  guilty  of  contributory  negligence.  This  motion  was  sus- 
tained by  the  court. 

The  duty  of  pedestrians  and  drivers  of  vehicles  approaching 
a  railway  crossing  is  so  familiar  and  has  been  so  often  stated 
by  us  that  we  need  not  undertake  a  review  of  the  cases.  There 
was  no  fact  or  circumstance,  so  far  as  shown  in  the  evidence, 
to  distract  the  attention  of  the  driver  of  the  milk  wagon  as  he 
approached  the  railway  crossing.  He  had  already  passed  the 
Burlington  tracks,  and  knew  that  he  was  out  of  danger  of  the 
west-bound  passenger  train.  According  to  his  own  testimony, 
he  was  not  excited,  and  the  team  of  ponies  was  gentle,  easily 
stopped,  and  not  afraid  of  the  cars.  He  knew  that  a  Minneap- 
olis &  St.  Louis  passenger  train  went  east  at  about  the  time  of 
the  accident,  and  had  it  in  mind  as  he  proceeded  toward  the 
crossing.  He  heard  a  train  whistle  west  of  Seventh  Street,  and 
it  then  occurred  to  him  that  it  might  be  the  Minneapolis  &  St. 
Louis  east-bound  passenger  train.  He  testified  that  he  continued 
to  look  west,  in  anticipation  of  its  approach,  until  his  team  got 
within  three  or  four  feet  of  the  track.  There  would  seem  to 
be  no  possible  doubt  that,  if  he  looked  west  when  his  team  was 
within  three  or  four  feet  of  the  tracks,  the  approaching  train 
was  within  plain  view.  His  vision  at  that  point  extended  a  con- 
siderable distance  west  of  the  silo  plant,  which,  as  stated^  was 
237  feet  west  of  the  center  of  Seventh  Street.  The  view  to  the 
cast  of  Seventh  Street  was  unobstructed  for  at  least  half  a  mile 
at  all  points  of  observation  between  the  tracks  of  the  two  rail- 
road companies. 

Aside  from  being  a  little  behind  in  his  school  work,  Harry- 
appears  to  be  an  average  boy  of  his  age,  and  he  knew  the  sur- 
roundings in  the  vicinity  of  the  accident  thoroughly,  as  well 
as  the  time  of  the  trains  on  the  Minneapolis  &  St.  Louis  Railway. 
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He  was  accustomed  to  drive  the  milk  wagon,  and  at  the  time 
of  the  accident,  was  on  his  way  home.  Kegrettable  as  the  acci- 
dent is,  and  giving  full  weight  to  the  fact  of  age  and  other  cir- 
cumstances, we  see  no  way  of  avoiding  the  conclusion  reached 
by  the  trial  court.  The  facts  of  the  case  bring  it  within  the 
rule  of  numbers  of  our  prior  decisions.  Beemer  v,  Chicago, 
R.  /.  &  P.  B.  Co.y  181  Iowa  642;  Anderson  v.  Diekinson,  187 
Iowa  572;  Sackett  v,  Chicago  G.  W.  R.  Co,,  187  Iowa  994; 
Powers  V.  Iowa  Cent,  R,  Co.,  157  Iowa  347 ;  Waters  v,  Chicago, 
M.  c&  St,  P.  R.  Co,,  189  Iowa  1097. 

There  is  no  claim  by  the  defendant  that  the  evidence  was 
insufiQcient  to  establish  negligence  on  its  part,  and  we  need  not 
discuss  this  question.  For  the  reasons  pointed  out,  the  ruling 
and  judgment  of  the  court  below  is  sustained. — Affirmed. 

Arthub,  FavuiTiK,  and  De  Gbafp,  JJ.,  concur. 


Tony  Amodeo  Company,  Appellant,  v.  Town  op  Woodward 

et  al..  Appellees. 

MUNICIPAIi  GOBPOBATION8:     PiibUc   Improvements — ^Recovery   of 

1  Deposit.  .  The  published  notice  of  the  reception  of  bids  on  a  paving 
improvement  is  not  mandatory,  in  so  far  as  it  fixes  the  amount  of 
the  deposit  to  accompany  the  bid,  A  bidder  who  makes  the  deposit 
in  the  amount  called  for  by  the  plan^,  and  learns,  before  his  bid  is 
accepted,  that  said  deposit  is  materially  less  than  required  by  said 
notice,  and  does  not  withdraw  his  bid  or  deposit,  may  not  recover 
his  deposit  when  it  appears  that  the  city  was  compelled  to  readver- 
tise  and  to  relet  the  contract  at  a  loss  exceeding  the  deposit. 

MUinCIPAL    OOBPOBATIONS:      Public    Improvements — ^Discrepancy 

2  Between  Notice  and  Specifications.  A  bidder  whose  accepted  bid  is 
exactly  responsive  to  the  specifications  as  to  the  thickness  of  a 
proposed  paving  may  not  complain  that  the  published  notice  for  bids 
was  somewhat  equivocal  as  to  thickness. 

Appeal  from  Dallas  District  Court, — H.  S.  Dugan,  Judge. 

November  22,  1921. 

Action  at  law  to  recover  $1,000,  being  the  amount  of  a  cer- 
tified check  deposited  with  the  city  clerk  of  Woodward,  Iowa, 
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accompanying  appellant's  bid  on  a  certain  paving  contract. 
Trial  to  the  court  without  a  jury.  The  trial  court  found  for  the 
defendants,  and  rendered  judgment  against  plaintiff  for  costs. 
Plaintiff  appeals. — Affirmed. 

Chester  J,  Eller,  for  appellant. 
S.  Trevarthen,  for  appellees. 

Preston,  J. — 1.  Tony  Amodeo  is  the  owner  and  proprie- 
tor of  Tony  Amodeo  Company,  which  is  a  trade  name.  About 
May,  1918,  defendant  town  advertised  for  bids  for  piaving  and 

grading  a  certain  portion  of  one  of  its  streets. 
'  coBPOBATioNs:      Plaiutiff,  a  contractor,  residing  at  Des  Moines, 

public    improve-  ^    ,      ___       t  t  -•  ,  , 

ments:  recoy-  wcut  to  Woodward,  and  was  shown  the  propos- 
ery  o  eposi .  ^^^^  specifications,  and  contract  referred  to  in 
the  published  notice.  The  notice  provided  that,  as  evidence  of 
good  faith  and  responsibility,  each  bid  must  be  accompanied  with 
a  certified  check  in  the  sum  of  10  per  cent  of  the  amount  of  the 
bid,  as  security  that  the  contractor  would  enter  into  a  contract 
for  the  doing  of  the  work,  and  would  give  bonds  to  carry  out 
the  terms  of  the  contract  and  for  faithful  performance  thereof, 
etc.  Ten  per  cent  of  plaintiff's  bid,  according  to  his  evidence, 
would  be  about  $1,900.  The  proposals  and  specifications  fixed 
the  aihount  of  the  certified  cheek  at  $1,000,  thus,  evidently  by 
mistake,  causing  a  discrepancy  between  the  published  notice  and 
the  specifications.  After  examining  the  papers,  plaintiff  made 
his  bid,  accompanied  by  his  certified  check  in  the  sum  of  $1,000, 
which  was  deposited  with  the  clerk.  Plaintiff  claims  that  there 
was  a  mistake  of  about  $8,000  in  his  bid;  that  it  was  too  low. 
The  mistake  was  that  of  plaintiff's  own  engineer.  Bids  were 
presented  by  other  contractors.  Plaintiff's  bid  was  so  much 
lower  that  his  attention  was  called  to  it,  and  there  was  some  dis- 
cussion between  plaintiff  and  the  council  as  to  whether  he  would 
be  able  to  go  on,  if  his  bid  was  accepted.  This  was  before  the 
council  accepted  his  bid.  His  bid  was  accepted  by  the  council, 
and  thereafter  plaintiff  claimed  to  the  council  that  there  had  been 
a  mistake,  and  refused  to  enter  into  a  contract  or  proceed 
further.    He  demanded  back  his  check.    Thereafter,  by  resolu- 


Nov.,  1921]      Amodeo  Co.  v.  Town  op  Woodward.  537 

tion  of  the  council,  the  check  was  ordered  cashed,  and  passed  to 
the  credit  of  the  town.  On  the  same  day,  the  council,  by  resolu- 
tion, provided  that  notice  to  contractors  for  bids  on  paving  be 
republished.  This  was  done;  and  later,  a  contract  was  let,  and 
the  work  was  done  at  a  higher  price  than  plaintiff's  bid,  and 
higher  than  the  next  lowest  bidder  at  the  time  plaintiff's  bid  was 
accepted  by  the  council.  Plaintiff's  bid  was  $1.65  per  square 
yard.  The  bid  next  higher  than  plaintiff's  was  $2.33  per  yard; 
and  the  bid  finally  accepted,  under  which  the  work  was  done, 
was  $2.58  per  yard.  There  were  about  12,000  yards ;  so  that  the 
city,  or  property  owners,  would  be  compelled  to  pay  some  $3,000 
more  than  they  would  under  the  bid  of  $2.33,  or  about  $11,0Q0 
more  than  they  would  under  plaintiff's  bid.  At  least,  it  is  so 
alleged  by  defendant  in  a  counterclaim,  in  which  a  judgment  is 
asked  against  plaintiff  for  the  loss  to  the  town.  Plaintiff  de- 
murred to  the  counterclaim,  and  his  demurrer  was  sustained. 
The  demurrer  was  on  several  grounds,  one  of  which  was  that 
plaintiff  had  not  given  any  contract,  and  could  not,  therefore, 
be  held  for  the  damages.  This  suit  was  brought  to  recover  the 
$1,000. 

Plaintiff's  claim  is  that  his  bid  was  illegal,  because  the  no- 
tice called  for  a  deposit  of  10  per  cent  and  the  specifications 
called  for  a  $1,000  deposit,  and  because  he  was  required  to 
deposit  only  $1,000.     Plaintiff's  foreman  testifies  that  he  first 
learned  that  the  notice  required  10  per  cent  of  the  bid  right 
away  after  he  filed  the  bid.    But  the  matter  was  discussed  as  to 
vrhether  there  was  not  a  mistake,  and  as  to  whether  plaintiff 
could  go  on  under  his  bid.     This  was  before  it  was  accepted. 
After  discovering  the  provision  of  the  notice,  and  before  it  was 
accepted  by  the  council,  plaintiff  made  no  effort  to  correct  his 
bid,  or  to  withdraw  it,  or  to  withdraw  the  check.    He  gave  the 
council  to  understand  that  he  would  go  on  with  it,  and  there- 
after his  bid  was  accepted.    Had  plaintiff  withdrawn  his  bid,  the 
council  would,  no  doubt,  have  accepted  the  next  lowest  bid, — 
at  least,  they  could  have  done  so.    The  defendants  claim  that  the 
town    and  the  council  waived  the  requirement   that  plaintiff 
should  deposit  a  check  equal  to  10  per  cent  of  his  bid,  and  that 
plaintiff  has  waived  his  right  to  a  return  of  the  check  or. its 
proceeds,  and  that  he  is  estopped  from  claiming  it.    Plaintiff's 
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bid  was  considered  by  the  council,  notwithstanding  the  fact 
that  the  deposit  was  only  $1,000.  After  plaintiff's  bid  was 
accepted  by  the  council,  the  town  sent  its  representative  to  Des 
Moines,  and  within  the  10  days  presented  a  contract,  asking 
plaintiff  to  sign  it,  which  he  refused  to  do.  The  town  also 
asked  plaintiff  to  waive  the  repayment  of  the  $1,000,  which  he 
refused  to  do.  Plaintiff's  foreman  testifies  that  they  went  back 
to  Woodward  the  next  day  after  the  bid  was  accepted,  and  that 
he  told  them  they  couldn't  afford  to  go  ahead  with  the  job,  be- 
cause of  the  mistake  in  the  amount  of  the  bid;  that  they  came 
back,  three  or  four  days  after  that;  and  that  plaintiff  and  his 
attorney  from  Des  Moines  then  demanded  back  the  check.  Plain- 
tiff himself  testifies  that  he  was  at  Woodward  and  at  the  council 
meeting,  and  at  such  meeting  discovered  that  the'  deposit  of 
$1,000  did  not  comply  with  the  published  notice ;  and  that,  a  few 
days  after  his  bid  was  accepted,  he  demanded  the  return  of  the 
check.  He  also  testifies  that  the  matter  was  discussed  in  the 
room  off  the  council  room.  He  signed  the  proposal  at  $1.65  per 
yard. 

It  is  quite  apparent  from  the  record  that  plaintiff  refused 
to  go  on  and  to  enter  into  the  contract  and  to  give  bond  after  hiff 
bid  had  been  accepted,  because  his  bid  was  too  low.  Had  he 
entered  into  the  contract  and  given  bond,  his  loss  would  have 
been  much  more  than  the  $1,000  deposited  as  a  guaranty  that 
he  would  execute  the  contract  and  bond  for  its  performance. 
Though  there  is  a  discrepancy  as  to  the  amount  of  the  deposit, 
in  the  specifications  and  in  the  published  notice,  this  would  ap- 
ply to  all  bidders  alike.  It  is  conceded  that,  so  far  as  the  pub- 
lication is  concerned,  the  notice  was  duly  published  in  the  news- 
papers. It  was  published  as  a  notice.  There  was  no  partiality  or 
favoritism.  No  one  was  prevented  from  bidding  by  the  dis- 
crepancy, or  by  the  fact  that  plaintiff  deposited  only  $1,000. 
This  was  favorable  to  him,  it  is  true;  but,  even  though  other 
bidders  may  have  seen  the  notice,  and  deposited  an  amount  equal 
to  10  per  cent  of  their  bid,  no  one  was  prevented  from  b-idding. 

It  is  conceded  that  the  precise  point  has  not  been  heretofore 
presented.  Appellant  cites  Code  Section  813,  and  relies  greatly 
upon  the  case  of  Bennett  v.  City  of  Ejnmetshurg,  138  Iowa  67, 
74,  and  cases  therein  cited.     That  was  a  case  in  regard  to  the 
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assessment  to  pay  the  cost  of  the  construction  of  a  sewer.  There 
has  been  some  change  in  the  statute  since  the  decision  of  the 
Bennett  case,  but  not  as  to  the  amoimt  of  the  deposit.  The 
statute  provides  that  the  notice  **  shall  state,  as  nearly  as  prac- 
ticable, the  extent  of  the  work  and  the  one  or  more  kinds  of  ma- 
terials for  which  bids  will  be  received,  when  the  work  shall  be 
done,  the  terms  of  payment  fixed,  and  the  time  the  proposals 
shall  be  acted  upon."  In  the  Bennett  case,  these  provisions 
were  held  to  be  mandatory  and  jurisdictional ;  and  it  was  held 
in  that  case  that  such  mandatory  provisions  had  not  been  com- 
plied with,  and  that  the  purpose  of  the  law  was  to  avoid  favorit- 
ism, and  to  secure  liberal  bids.  The  latter  part  of  the  section 
provides  that: 

'*A11  bids  must  be  accompanied,  in  a  separate  envelope, 
with  a  certified  check,  payable  to  the  order  of  the  treasurer,  in  a 
sum  to  be  named  in  the  notice  for  bids,  as  security  that  the 
bidder  will  enter  into  a  contract  *  •  •  and  will  give  the  bond  •  •  *. 
All  such  checks,  where  the  bid  has  not  been  accepted,  shall  be 
returned,"  etc. 

In  nearly  all,  if  not  all,  of  the  cases  cited,  the  question  arose 
upon  objections  by  property  owners  against  assessment  of  their 
property.  We  have  held  that  the  purpose  of  the.  initial  resolu- 
tion and  of  the  notice  thereof  is  to  bring  before  the  parties  in 
interest  the  question  as  to  whether  or  not  any  pavement  should 
be  laid,  and  to  give  all  an  opportunity  to  be  heard  upon  that 
question.  City  of  Bloomfield  v.  Standley,  174  Iowa  114,  119; 
Benskoff  v.  City  of  Iowa  Falls,  175  Iowa  30,  36.  Other  cases 
hold  that  the  plans  and  specifications  are  for  the  purpose  of 
entering  into  a  contract,  and  not  for  the  purpose  of  advising  the 
property  owners  of  the  nature  of  the  proposed  improvement. 
City  of  Bloamfidd  v.  Standley,  174  Iowa,  at  121 ;  Miller  v.  City 
of  Oelwein,  155  Iowa  706. 

Of  course,  when  a  bid  has  been  accepted  and  a  contract  en- 
tered into,  and  the  plans  and  specifications  have  been  made  a  part 
of  the  contract,  the  property  owners  would  be  entitled  to  have 
the  contract  substantially  performed  according  to  its  terms.  In 
this  case,  the  published  notice  had  served  its  purpose,  so  far  as 
the  property  owners  are  concerned.  When  plaintiff's  bid  was  ac- 
cepted, had  he  gone  on  and  entered  into  the  contract  and  given 
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bond,  the  contract  and  bond  would  be  the  property  owners'  pro- 
tection. The  defect  or  discrepancy  between  the  notice  and  the 
plans  and  specifications  would  be  no  concern  of  the  property 
owners '.  In  other  words,  the  notice,  in  so  far  as  it  relates  to  the 
amount  of  the  check,  is  not  mandatory,  and  is  not  one  of  the 
jurisdictional  questions  before  enumerated  in  the  statute,  and 
essential  to  give  the  council  power  to  contract.  The  matter  com- 
plained of  as  to  the  size  of  the  check  is  not  an  illegality  of  which 
the  property  owners  could  complain.  The  case  of  Bennett  v. 
City  of  Emmetshtirg,  supra,  and  other  like  cases,  were  referred 
to  in  Koontz  v.  City  of  CentervUle,  161  Iowa  627,  630;  and  we 
said  of  them,  Mr.  Justice  Weaver  speaking  for  the  court,  that 
they  had  been  distinctly  overruled,  so  far  as  they  relate  to  the 
proposition  that,  where  jurisdiction  has  been  once  regularly  ac- 
quired by  the  council,  it  may  be  lost  by  subsequent  irregularity, 
etc.  This,  of  course,  is  where  the  mandatory  and  essential  pro- 
visions mentioned  in  the  statute,  relating  to  the  property  owners, 
have  been  complied  with.  In  the  Koontz  case,  the  second  publi- 
cation of  notice  to  bidders  was  defective;  but  we  held  that  this 
did  not  affect  the  jurisdiction  of  the  council  to  make  an  assess- 
ment. 

Appellees  contend  that,  as  to  matters  other  than  jurisdic- 
tional facts,  a  substantial  compliance  with  the  statute  is  all  that 
is  required.  They  cite,  to  sustain  this,  Huhbell,  Son  &  Co,  v. 
City  af  Des  Moines,  168  Iowa  418;  Fullerton  v.  City  of  Des 
Moines,  147  Iowa  254  (30  L.  R.  A.  [N.  S.]  220,  Note) ;  City  of 
Bloomfield  v,  Standley,  174  Iowa  114,  119.  In  Urbany  v.  City 
of  Carroll,  176  Iowa  217,  222,  it  was  said  that  the  authorities 
agree  that  there  must  be  a  substantial  compliance  with  the  pro- 
posal, to  warrant  the  consideration  of  the  bid,  etc.  In  the  in- 
stant case,  plaintiff  did  deposit  a  certified  check  in  the  amount 
fixed  in  the  specifications  upon  which  he  was  bidding,  though 
in  a  different  amount  from  that  fixed  in  the  notice.  Whether  the 
council  would,  for  that  reason,  have  been  justified  in  refusing  to 
consider  plaintiff's  bid,  we  need  not  determine.  His  bid  was 
considered  and  accepted. 

Other  cases  state  the  rule  to  be  that  a  resolution  for  local  im- 
provements which  describes  the  improvement  in  a  general  ^ay, 
with  such  certainty,  when  considered  with  the  estimate,  as  to 
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reasonably  advise  property  owners  as  to  the  nature  of  the  im- 
provement, is  sufficient,  without  containing  all  the  details  re- 
quired.   A  case  in  point  is  Tunny  v.  City  of  Hastings,  121  Minn. 
212  (141  N.  W.  168).    The  statute  of  Minnesota  provided  that 
no  bid  should  be  considered,  unless  accompanied  by  a  cash  de- 
posit or  certified  check  for  at  least  15  per  cent  of  the  amount 
bid.     The  advertisement  for  bids  stated  that  no  bid  would  be 
considered  unless  accompanied  by  cash  deposit  or  certified  check 
for  at  least  $500,  which  was  less  than  15  per  cent  of  the  bid. 
The   bid   was   accepted.     The   court   held   that   the   advertise- 
ment for  bids,  the  bid  of  plaintiff,  and  the  action  of  the  council 
in  accepting  it,  constituted  a  contract,  binding  on  both  parties; 
that  the  fact  that  the  advertisement  for  bids  required  a  deposit 
of  only  $500,  instead  of  15  per  cent  of  the  contract  price,  as  pro- 
vided by  the  statute,  did  not  affect  the  validity  of  this  contract ; 
that  this  provision  of  the  law  was  intended  wholly  for  the  pro- 
tection of  the  city ;  and  that  plaintiff  was  in  no  position  to  com- 
plain  because   the   defendant  required  of   him   less   than   the 
statute  provided  for.     There  was  the  further  question  in  that 
case  as  to  whether  the  parties  could  mutually  abandon  the  con- 
tract, so  as  to  entitle  plaintiff  to  recover  his  deposit.    Such  is  not 
the  situation  in  the  instant  case.    There  is  no  claim  of  that  kind 
in  the  pleadings  or  argument,  and  the  evidence  shows  that  the 
city  was  at  all  times  holding  plaintiff  to  his  contract.    As  before 
stated,  we  think  it  clear  that  the  reason  plaintiff  refused  to  enter 
into  a  contract  was  because  his  bid  w?is  too  low.    Had  he  entered 
into  the  contract,  he  would,  by  its  performance,  have  lost  much 
more  than  the  amount  of  the  check.    As  it  is,  the  city  has  lost  a 
considerable  sum  by  reletting  at  a  higher  price  because  of  plain- 
tifl^'s  failure  to  contract,  and  because  of  his  failure  to  withdraw 
his  bid  and  the  check  after  he  discovered  the  alleged  mistake, 
and  before  his  bid  was  accepted.     Had  he  done  the  latter,  he 
would  have  protected  himself  and  the  city  as  well.  This  disposes 
of  the  principal  point  in  the  case,  and  the  one  most  relied  upon. 
2.     One  or  two  other  points  are  discussed  briefly.     They 
were  raised  in  the  lower  court ;  but,  as  we  understand  the  opin- 
ion of  the  trial  court,  they  were  not  relied  upon,  and  plaintiff's 
counsel  so  stated.     The  advertised  proposal  asked  for  bids  for 
different  kinds  of  material.     One  of  these  was  cement,  eight 
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2.  Municipal  inches  OF  less  tliick.     The  specifications,  how- 

pubuc^tm-^''^'     ever,   provided  for  a  thickness  of  six  inches. 

SLwepaS^y"         Though  the  notice  was  legally  published,  plain- 

ancT^pecWi^?^     tiffs  says  hc  did  not  see  it.    He  did  see  the  spec- 

tions.  ifications.     The  specifications  were  specific  that 

the  thickness  of  the  cement  should  be  six  inches.    Plaintiff's  bid 

was  for  a  thickness  of  six  inches.    It  seems  to. us  that  this  is  a 

matter  of  which  plaintiff  may  not  complain. 

It  is  also  thought  by  appellant  that,  because  of  the  alleged 
mistake,  plaintiff  is  not  bound.  This  matter  has  been  before 
discussed,  and  we  have  shown  that  plaintiff  knew  all  the  facts 
before  his  bid  w^as  acted  upon,  and  in  time  to  have  withdrawn  it. 
This  he  did  not  do,  but  permitted  his  bid  to  go  before  the  coun- 
cil and  to  be  considered  by  them  and  acted  upon. 
The  judgment  i^— Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


A.  G.  Beatty,  Appellee,  v.  J.  E.  Cook,  Appellant. 

HOMESTEAD:     Judgment  as  Lien  on  Pension-Bonglit  Homestead.     A 

1  judgment  never  becomes  a  lien  on  the  pension-bought  homestead 
of  the  judgment  defendant  (Sec.  4010,  Code,  1897),  nor  has  the 
judgment  plaintiff  any  right,  after  the  death  of  the  judgment  de- 
fendant, to  an  award  of  execution  against  the  homestead  property 
on  petition  therefor  against  the  executor,  heirs,  and  devisees.  (See. 
4036,  Code,  1897.) 

HOMESTEAD:     ITnanthorlzed   but  Uncontested    Sale  on   Execution — 

2  Friorlties.  Judgment  creditors  of  the  owner  of  a  pension-bought 
homestead,  who,  after  the  death  of  the  owner,  and  without  contest 
on  the  part  of  the  executor,  heirs,  or  devisees,  s'ecure  that  to  which 
they  are  not  legally  entitled,  to  wit,  awards  of  execution  against 
the  homestead  property,  and  obtain  separate  sheriff  *s  deeds  thereto, 
w^ill,  irrespective  of  diligence  in  obtaining  deeds,  be  deemed  to  own 
the  property  jointly,  in  proportion  to  the  amounts  of  their  respective 
judgments. 

Appeal  from  Buchanan  District  Court, — F.  C.  Platt,  Judge. 

November  22,  1921. 
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Action  in  equity  to  quiet  title  and  determine  the  priority 
of  judgment  creditors  in  relation  to  the  enforcement  of  their 
claimed  liens  against  a  pension-money  homestead.  The  opinion 
states  the  facts.  The  trial  court  entered  a  decree  in  favor  of  the 
plaintiflf.    Defendant  appeals. — Reversed  and  remanded. 

Ray  A.  Cook,  for  appellant. 
M.  W.  Harmon,  for  appellee. 

De  Graff,  J. — To  apply  or  appreciate  the  law  of  this  case 
it  is  quite  necessary  to  understand  its  chronology.  It  is  a  case  of 
novel  impression.     The  record  discloses  the  following  salient 

facts : 
*  indinnent  bs  Jane  WardcU  purchased  a  homestead  at  In- 

lien   on  peiuiion-      i  i  ▼  '^i  ^  • 

bought  hotne-       dependence,    Iowa    with    government    pension 

money  January  22,  1900.  She  died  April  1st, 
1904. 

On  May  24,  1898  a  judgment  was  entered  in  favor  of  Mag- 
gie Gorman  in  the  district  court  of  Buchanan  County,  Iowa  for 
$178.77  against  Jane  Wardell. 

Subsequently  to  the  death  of  Jane  Wardell  a  petition  for 
execution  was  filed  by  Maggie  Gorman  under  the  provisions  of 
Code  Section  4036  against  the  administrator  of  the  estate  of 
Jane  Wardell  and  her  heirs  at  law,  and  a  decree  was  entered 
February  20,  1906  awarding  execution.  The  real  estate  was 
sold  to  the  defendant  May  26,  1906  and  a  sheriff's  deed  issued 
and  recorded  June  3rd  1907. 

On  March  the  3rd  and  March  the  5th  1900  respectively  two 
judgments  were  entered  in  favor  of  R.  F.  Stewart  against  Jane 
Wardell  for  $56.62  and  $33.65  with  costs.  The  creditor  Stewart 
assigned  these  judgments  to  the  plaintiflf  Beatty.  On  April  26, 
1904  plaintiff  filed  a  petition  for  execution  against  the  adminis- 
trator and  heirs  at  law  of  Jane  Wardell  and  a  decree  was  en- 
tered November  1st  1904  awarding  execution  on  said  judgments. 
An  appeal  to  the  Supreme  Court  of  Iowa  was  taken  by  defend- 
ants in  said  suit  and  on  November  18,  1905  said  judgment  was 
affirmed.  See  Beatty  v.  Wardell,  130  Iowa  651.  On  July  9, 1906 
the  premises  were  sold  on  execution  to  the  plaintiflf  and  a  sheriflf 's 
deed  was  issued  to  plaintiflf  and  recorded  July  8,  1907. 
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The  trial  court  in  determining  the  equities  of  the  cause  to  be 
with  Rlaintiif  stressed  the  fact  that  the  defendant  is  estopped 
from  asserting  a  claimed  right  in  the  real  estate  purchased  by 
him  at  execution  sale  because  his  law  firm  acted  as  attorneys  for 
the  heirs  at  law  in  a  contest  and  on  appeal  between  them  and 
the  plaintiff. 

There  is  no  merit  in  this  finding  and  it  is  in  no  sense  con- 
trolling as  to  the  issues  involved.  No  conduct  of  the  defendant 
as  attorney  for  the  heirs  of  the  judgment  debtor  misled  or  prej- 
udiced the  plaintiff  in  any  manner,  which  is  necessary  to  predi- 
cate an  estoppel. 

The  primary  question  presented  by  this  appeal  is :  Does  the 
statutory  exemption  as  expressed  in  Code  Section  4010  merely 
preclude  a  judgment  creditor  from  enforcing  by  execution  the 
lien  of  his  judgment  or  does  the  exemption  preclude  a  lien  from 
attaching  under  such  judgment  against  the  homestead  of  the 
pensioner  ? 

Before  discassing  the  intent  and  purpose  of  this  statute  it 
is  important  that  we  have  in  mind  the  origin  and  nature  of  a 
judgment  lien.  Such  a  lien  is  the  creature  of  statute.  It  does 
not  arise  by  virtue  of  the  judgment.  It  does  arise  only  by 
operation  of  law.  It  is  purely  passive,  but  creates  a  right  to 
take  with  a  preference  over  certain  adverse  interests.  The  lien 
is  an  incident  of  the  recorded  judgment  necessarily,  but  the 
judgment  is  not  dependent  upon  it.  Being  a  strict  legal  right 
or  advantage,  it  must  stand  or  fall  by  the  statute  which  gives  it. 

The  general  statute  providing  for  judgment  liens  has  for  its 
primary  object  the  payment  of  judgment  debts.  It  is  a  statu- 
tory security  and  the  lien  created  thereby  is  a  vested  legal 
right.  It  can  be  lost  only  by  the  act  or  consent  of  its  bene- 
ficiary. This  security  is  evidenced  by  a  lien  running  with  the 
land,  giving  to  the  creditor  the  right  to  have  the  debtor's  lands 
applied  to  the  satisfaction  of  the  judgment  by  execution  and  sale. 
Ordinarily  this  statutory  right  accrues  upon  the  entry  of 
judgment,  and  consequently  the  lien  is  an  incident  of  the 
judgment.  It  exists  or  does  not  exist  according  to  statutory  in- 
tendment. At  common  law'  a  judgment  per  se  created  no  lien 
on  real  estate  nor  could  the  lands  of  the  judgment  debtor  be  sold 
on  execution.    As  the  social  and  commercial  life  of  the  English 
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people  changed  and  became  more  complex  it  became  necessary 
to  enact  a  statute  giving  to  the  creditor  the  security  by  way  of  a 
lien  as  known  to  the  modem  law.  This  first  finds  expression  in 
the  statute  of  Westminster  2, 13  Edw.  1.,  commonly  known  as  the 
statute  de  mercaioribus.  This  authorized  the  judgment  creditor 
to  sue  out  the  writ  of  elegit,  which  subjected  the  goods  of  the 
debtor  to  execution  and  sale,  and  if  insufficient  for  the  pur- 
pose, the  creditor  was  entitled  to  a  moiety  of  the  freehold  estate 
of  the  debtor.  It  will  be  observed  that  it  was  the  writ,  and  not 
the  judgment,  that  created  the  lien. 

Our  statute  makes  judgments  of  certain  courts  liens  upon 
the  real  estate  owned  by  the  judgment  defendant  at  the  time  of 
their  rendition.  Code  Section  3801.  This  statute,  however,  con- 
templates and  intends  that  liens  shall  be  created  and  shall  at- 
tach only  upon  nonexempt  real  estate  of  the  debtor. 

We  now  turn  to  the  provisions  of  the  Code  which  primarily 
determine  the  issues  of  the  case  at  bar.     Section  4009  reads: 

**A11  money  received  by  any  person,  a  resident  of  the  state, 
as  a  pension  from  the  United  States  government,  whether  the 
same  shall  be  in  the  actual  possession  of  such  pensioner,  or  de- 
posited, loaned  or  invested  by  him,  shall  be  exempt  from  execu- 
tion, whether  such  pensioner  shall  be  the  head  of  a  family  or 
not." 

Code  Section  4010  reads : 

*'The  homestead  of  every  such  pensioner,  whether  the  head 
of  a  family  or  not,  purchased  and  paid  for  with  any  such  pen- 
sion money,  or  the  proceeds  or  accumulations  thereof,  shall  also 
be  exempt ;  a,nd  such  exemption  shall  apply  to  debts  of  such  pen- 
sioner contracted  prior  to  the  purchase  of  the  homestead.'* 

It  is  quite  apparent  that  a  judgment  shall  not  be  enforced 
by  execution,  levy,  and  sale  during  the  life  of  the  pensioner,  but 
does  a  judgment  against  a  pensioner  within  the  purview  of  this 
statute  create  a  lien,  dormant  or  otherwise?  In  construing  a 
statute  we  must  never  lose  sight  of  its  object  and  intent.  A  pen- 
sion is  a  gratuity  from  the  government,  and  it  is  clearly  the  legis- 
lative intent  to  protect  that  gratuity  in  whatever  form  it  nwy 
exist.  If  a  pension  so  received  is  invested  by  the  pensioner  in 
a  store,  homestead  or  vacant  lot,  it  is  contemplated  that  such 
prop^y  may  be  sold  by  the  purchaser  and  the  proceeds  thereof 

Vdt.  192  lA.— 35 


546  Beatty  v.  Cook.  [192  Iowa 

reinvested  without  let  or  hinder  on  the  part  of  anyone.  This 
clearly  negatives  the  notion  of  a  lien.  The  language  of  the  enact- 
ing clause  of  this  legislation  supports  this  view.    It  reads : 

''An  Act  to  Exempt  from  Judicial  Sale,  the  Pension  Money 
Paid  to  any  Person  hy  the  United  States  Government,  and  Cer- 
tain of  the  Proceeds  and  Accumulations  thereof. ' '  Chapter  23, 
Acts  of  the  Twentieth  General  Assembly. 

Nor  may  it  be  said  that  it  is  a  dormant  or  suspended  lien 
for  it  must  attach,  if  at  all,  during  the  life  of  the  pensioner. 
Upon  his  death  this  exempt  realty  passes  eo  instanti  to  his  heirs. 
Title  by  descent  is  not  held  in  abeyance  for  any  purpose,  and 
although  there  is  nothing  in  the  statute  which  declares  that  the 
pension-homestead  shall  be  exempt  in  the  hands  of  the  heirs, 
it  descends  nevertheless  to  them  without  any  liens  by  virtue  of 
judgments  entered  against  the  pensioner  during  his  life. 

It  is  contended,  however,  that  by  reason  of  the  action  taken 
by  the  judgment  creditors  under  the  provisions  of  Code  Sec- 
tion 4036  that  certain  rights  were  created  and  by  reason  thereof 
this  court  must  determine  the  priority  of  those  rights  as  be- 
tween the  judgment  creditors-plaintiff  and  defendant. 

Code  Section  4036  provides: 

**When  a  judgment  has  been  obtained  against  a  decedent 
in  his  lifetime,  the  plaintiflE  may  file  his  petition  in  the  office  of 
the  clerk  of  the  court  where  the  judgment  is  rendered,  against 
the  executor,  the  heirs  and  devisees  of  real  estate,  if  such  there 
be,  setting  forth  the  facts,  and  that  there  is  real  estate  of  the 
deceased,  describing  its  location  and  extent,  and  praying  the 
court  to  award  execution  against  the  same." 

This  statute  deals  with  judgments  that  create  liens.  If 
A  sues  B,  and  a  judgment  is  entered  against  B,  and  A  fails  for 
any  reason  to  have  execution,  levy  and  sale  of  the  nonexempt 
real  estate  of  B  before  B's  death,  under  the  provisions  of  Sec- 
tion 4036,  he  may  proceed  by  filing  a  petition  against  the  exe- 
cutor or  administrator  and  heirs  and  devisees  of  B,  and  upon  a 
proper  showing  the  court  will  award  an  execution.  This  is  nec- 
eM.ry  for  the  reason  that  the  heirs  and  other  parties  named 
have  not  had  their  day  in  court. 

A  judgment  creditor  under  the  lien  statute  (Code  Section 
3801)  has  a  vested  property  right  by  virtue  of  a  lien  on  the  real 
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estate  of  a  defendant-debtor,  and  Section  4036  provides  that  the 
statutory  security  thus  given  may  be  enforced  against  those  who 
took  title  as  heirs  upon  the  death  of  the  ancestor. 

In  the  instant  case,  however,"  the  judgment-creditors  (plain- 
tiff and  defendant)  possessed  no  vested  rights  in  the  homestead 
of  the  pensioner  during  her  lifetime,  as  no  liens  attached  by 
2.  Homestead:        virtue  of  the  judgments  during  her  life.    Nor 
b?t*"uncon^^        did  they  attach  upon  her  death.    Therefore  as  to 
CTewftion  ^  ^"       cxompt  property  of  the  class  in  question,  the 
priorities.  judgments  entered  gave  the  creditors  no  superior 

or  preferred  rights  as  between  themselves  or  as  to  other  credi- 
tors in  the  event  there  were  such.  All  creditors,  whether  judg- 
ment or  otherwise,  upon  the  death  of  the  pensioner  stand  on 
the  same  footing  as  to  the  pension-homestead  and  no  priority  is 
recognized.  It  is  the  duty  of  all  in  order  to  enforce  their  claims 
to  file  the  same  in  probate,  have  their  claims  established  in  con- 
formity to  law,  and  if  the  estate  both  personal  and  real  is  not 
suflScient  to  pay  in  full,  their  claims  will  be  prorated  unless  some 
are  preferred  as  defined  by  law.  This  being  the  true  situation 
as  between  plaintiff  and  defendant  we  cannot  under  the  cir- 
cumstances recognize  the  rule  of  superior  diligence  so  that  one 
may  be  entitled  to  preference.  They  are  entitled  to  share  pari 
passu. 

We  are  facing  a  condition  not  a  theory  at  this  time  as  exe- 
cutions were  awarded  on  the  petitions  of  plaintiff  and  defend- 
ant respectively,  levies  and  sales  were  made  thereunder,  and 
sheriff's  deeds  were  issued  to  the  purchasers-plaintiff  and  defend- 
ant. The  awarding  of  the  executions  aforesaid  should  have  been 
denied  and  petitions  dismissed.  Having  been  awarded  and  no 
appeal  taken  involving  the  question  decided  in  this  opinion 
there  was  an  adjudication  as  to  the  method  of  procedure  under 
Code  Section  4086.  Since  neither  party  hereto  was  an  adverse 
party  in  the  original  actions  prosecuted  to  secure  the  awarding 
of  an  execution,  neither  is  bound  by  the  other's  decree.  This 
appeal  seeks  to  determine  the  priority,  if  any,  of  one  creditor 
over  the  other.  No  priority  being  recognized  we  must  proceed 
upon  the  principle  that  equity  considers  that  done  which  ought 
to  be  done.  In  equity  these  creditors-plaintiff  and  defendant- 
niay  be  considered  as  tenants  in  common,  and  each  may  be  con- 
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sidered  a  constructive  trustee  for  the  other.  The  trial  court 
could  have  properly  had  the  real  estate  in  controversy  appraised, 
appointed  a  referee  to  aflEect  a  sale  thereof,  and  after  paying 
the  costs  of  suit,  prorated,  if  necessary,  the  proceeds  of  the  sale. 
It  is  therefore  ordered  that  this  cause  be  remanded  and  that 
a  decree  be  entered  establishing  the  interest  of  each  party  in 
the  title  to  the  real  estate  in  question  in  proportion  to  their  re- 
spective claims  with  interest  and  one  half  of  the  costs  and  accru- 
ing costs  to  be  taxed  to  each.  It  is  further  ordered  that  if  the 
form  of  decree  to  be  entered  cannot  be  agreed  upon  by  the 
parties  to  this  action,  upon  motion  in  this  court  by  either  party, 
the  form  of  decree  will  be  determined  and  entered  accordingly. 
Wherefore  this  cause  is — Reversed  and  remanded, 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Jacob  F.  Blackman,  Appellee,  v.  W.  K.  Carey  et  al..  Appellants. 

BILLS  AND  NOTES:  Accelerating  Maturity  Date.  A  mere  pledgee 
of  a  long-time  note  (of  whose  interest  the  maker  is  ignorant)  may 
not  promptly  exercise  a  contract  right  to  declare  the  note  due  and 
payable  for  failure  to  pay  matured  annual  interest,  when  all  parties 
know  that  the  note  has  been  lost,  and  the  maker  and  original  payee 
have  an  understanding  that  they  will  meet,  about  the  time  the 
interest  falls  due,  and  adjust  all  unsettled  matters  between  them, 
including  the  making  of  a  new  note. 

Appeal  from  Guthrie  District  Court. — H.  S.  Dugan,  Judge. 

November  22,  1921. 

Action  to  foreclose  a  mortgage  prior  to  due  date  by  reason 
of  a  default  on  the  part  of  the  mortgagor  to  pay  the  interest  at 
the  time  stipulated.  Decree  entered  finding  equities  in  favor  of 
the  plaintiff. — Reversed. 

Swan,  Clovis  &  Swan  and  Lynch  &  Byers,  for  appellants. 
Carl  P.  Knox  and  Carl  S.  Foster,  for  appellee. 

De  Graff,  J. — On  the  5th  day  of  March  1919  the  defendant 
W.  K.  Carey  executed  and  delivered  his  promissory  note  to  Nel- 
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son  Lawson  in  the  sum  of  $11,500  due  March  1st  1939  with  inter- 
est at  the  rate  of  5  per  cent  payable  annually.  To  secure  the  pay- 
ment of  said  note,  Carey  and  his  wife  executed  and  delivered  to 
Lawson  a  mortgage  upon  certain  real  estate  situated  in  Guthrie 
County,  Iowa.  Subsequently  the  mortgagee  Lawson  for  a  valu- 
able consideration  made  a  written  assignment  of  the  said  mort- 
gage to  plaintiff  Jacob  P.  Blackman  as  vice-president  of  the 
First  National  Bank  of  Stuart,  Iowa,  and  delivered  to  said 
bank  in  pledge  the  note  and  mortgage  in  suit. 

The  mortgage  contained  a  stipulation  to  the  effect  that  upon 
any  default  of  the  grantors  to  pay  any  interest  or  principal, 
when  due,  the  grantee  may  declare  the  whole  sum  remaining 
unpaid  immediately  dufe  and  payable  and  may  proceed  by  fore- 
closure. 

Defendant  Carey  having  failed  to  pay  the  annual  interest 
due  March  1,  1920,  the  original  petition  in  foreclosure  was 
filed  by  plaintiff  March  13,  1920. 

It  further  appears  that  the  promissory  note  as  originally 
executed  was  made  payable  at  a  bank  at  Anita,  Iowa.  By  mu- 
tual agreement  between  Lawson  and  Carey,  and  at  the  request 
of  the  former,  the  parties  met  at  the  First  National  Bank  at 
Stuart,  Iowa  for  the  purpose  of  changing  the  place  of  payment 
as  recited  in  said  note.  At  this  time  the  note  was  in  the  posses- 
sion of  the  Stuart  bank  under  the  terms  of  a  collateral  agreement 
between  Lawson  and  the  bank.  The  cashier  of  the  bank  gave 
the  note  to  Lawson  and  the  place  of  payment  was  changed  in  said 
note  as  requested.  From  that  time  to  the  present  the  note  has 
been  a  lost  instrument.  What  became  of  it  no  one  seems  to 
know.  Carey  denies  ever  having  possession  of  it  since  its  de- 
livery, and  there  is  no  motive  disclosed  on  his  part  for  its  de- 
struction or  concealment  as  he  has  at  no  time  denied  his  liability 
thereon  but  has  at  all  times  acknowledged  his  liability 
and  stood  ready  and  willing  to  pay  according  to  the  terms  of  the 
note.  The  bank  contends  that  the  note  was  not  returned  to  its 
possesion  after  the  cashier  gave  the  note  to  Lawson  in  the  bank 
for  the  purpose  of  changing  the  place  of  payment.  Carey  states 
that  Lawson  put  the  note  in  his  pocket.  Lawson  is  under  the 
impression  that  Carey  had  the  note  for  the  reason  that  Carey 
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was  the  one  who  made  the  change  as  to  place  of  payment  on  the 
note  in  the  bank. 

Subsequently  to  the  making  of  the  change  at  the  bank  it  was 
discovered  by  the  bank  that  the  note  was  not  among  its  papers, 
and  on  January  12,  1920  the  cashier  wrote  to  Carey  at  Anita 
as  follows : 

**At  the  request  of  Nelson  Lawson  I  herewith  inclose  war- 
ranty deed  •  •  •  together  with  blank  note.  As  Mr.  Lawson  has 
written  you  the  original  of  this  note  was  lost  and  this  note  is  a 
duplicate.  Will  you  please  return  the  note  to  us  after  it  is 
executed  and  oblige.*' 

At  this  time  the  defendant  Carey  had  no  notice  or  knowl- 
edge that  the  bank  had  any  interest  in 'this  note  or  mortgage 
and  as  a  matter  of  fact  Mr.  Lawson  had  not  written  Carey  con- 
cerning the  lost  note.  In  answer  to  the  bank's  letter  three  days 
later  Carey  wrote : 

**In  regard  to  the  note  I  am  willing  to  do  the  right  thing 
about  that  if  the  note  is  lost.  But  Mr.  Lawson  is  rather  forget- 
ful and  he  may  have  sold  the  other  one  and  forgotten  about  it. 
However,  if  he  does  not  find  it  in  the  course  of  time  we  will  get 
it  fixed  up  some  how.  It  is  a  pretty  large  amount  to  have  my 
name  on  twice." 

Neither  Lawson  nor  the  bank  oflfered  to  indemnify  Carey  at 
this  time,  if  a  duplicate  note  was  executed  by  him.  Late  in  the 
summer  of  1919  or  early  in  the  fall  Lawson  and  Carey  had  a 
conversation  about  the  abstracts  of  title  of  the  mortgaged  land. 
Carey  had  purchased  from  Lawson  the  farm,  which  was  the  sub- 
ject-matter of  the  mortgage  in  suit  and  at  the  time  of  purchase 
assumed  the  payment  of  a  first  mortgage  in  the  sum  of  $2,500 
and  executed  this  second  mortgage  representing  balance  of  the 
consideration. 

Lawson  had  failed  to  pay  the  interest  due  on  the  first  mort- 
gage according  to  the  land  contract,  and  in  order  to  prevent 
a  default  Carey  had  paid  it  for  him.  In  this  conversation  this 
matter  was  discussed  as  well  as  the  expense  incurred  by  Carey 
in  the  continuation  of  the  abstracts  of  title,  as  Carey  had  en- 
tered into  a  contract  of  sale  of  this  land  to  defendant  Forshay. 
Although  the  mortgage  and  note  had  been  executed  and  deliv- 
ered in  March  1919,  the  deeds  were  not  delivered  until  Janu- 
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ary  1920.  In  this  conversation,  Lawson  also  made  mention  of 
the  fact  that  the  note  was  lost.  *  *  I  can 't  find  it  any  place.  What 
will  you  [Carey]  do  about  it?"  Carey  said  he  would  give  a  new 
note  if  the  other  one  cannot  be  found,  but  *'I  want  to  know  sure 
that  it  is  lost."  According  to  Carey's  version  of  this  conversa- 
tion it  was  agreed  and  understood  by  and  between  him  and  Law- 
son  that  the  entire  matter  relative  to  the  execution  of  a  new 
note,  the  payment  of  interest,  and  the  expense  incurred  and 
paid  by  Carey  on  behalf  of  Lawson  should  be  settled  about  the 
first  of  March.    Carey's  testimony  is: 

**You  [Lawson]  find  out  whether  that  note  is  lost  and  you 
can  settle  this  back  interest  and  we  can  settle  the  whole  thing 
when  we  meet  again  the  first  of  March  as  soon  as  we  can  get 
to  it." 

Lawson  said: 

**That  is  all  right.  You  don't  need  to  worry  about  me.  If 
I  can't  find  the  note  you  will  give  a  new  note,  will  you?" 

Upon  a  careful  review  of  the  record  we  are  inclined  to 
accept  Carey's  statements  as  reasonable  and  as  representing  the 
true  understanding  between  Carey  and  Lawson  as  to  the  settle- 
ment of  the  different  matters  pending  between  them  as  a  re- 
sult of  the  land  transaction. 

The  plaintiff  is  not  a  bona-fide  holder  of  the  note,  but  a 
transferee  only.  The  note  was  not  indorsed  by  Lawson  at  the 
time  it  was  given  in  pledge  to  the  bank.  Furthermore  what- 
ever interest  the  bank  had  as  a  collateral  holder  was  never  dis- 
closed by  anyone  to  Carey.  All  parties  concerned  knew  long 
prior  to  March  1,  1920  that  the  note  was  lost  and  even  the  letter 
written  by  the  bank  discloses  that  it  was  not  the  bank  that  was 
requesting  the  execution  of  a  duplicate  note.  Lawson  and  Carey 
had  a  fair  understanding  in  this  matter  several  months  before 
the  letter  was  written  by  the  bank.  It  may  not  be  said  that 
Carey  was  under  any  legal  obligation  to  present  himself  at  the 
bank  and  make  tender  of  the  interest  due  March  1,  1920  know- 
ing all  the  time  that  the  bank  did  not  have  manual  possession 
of  the  note.  The  maker  of  a  note  when  he  pays  interest  to  a 
party  is  entitled  to  know  that  said  party  is  in  possession  of  such 
note,  and  he  is  also  entitled  to  a  production  of  the  note. 

The  law  does  not  require  the  performance  of  a  thing  in  a 
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formal  way  when  such  performance  would  be  a  useless  procedure. 
It  will  be  remembered  also  that  the  bank  contrary  to  its  usual 
custom  gave  no  notice  to  Carey  that  it  would  expect  the  interest 
paid  on  March  1st  nor  did  it  give  Carey  any  notice  that  it 
claimed  any  financial  interest  in  this  paper.  The  first  notice 
that  Carey  had  of  any  claim  on  the  part  of  the  bank  was  con- 
tained in  the  original  notice  served  when  this  suit  was  instituted. 
The  record  discloses  that  Carey  has  always  been  willing  to  do  the 
fair  thing.  He  made  tender  of  the  interest  due  and  the  costs  of 
suit  within  a  short  time  after  suit  was  begun.  The  failure  of 
Carey  to  pay  this  interest  when  due  was  not  a  mistake  or 
oversight  caused  by  Carey's  own  carelessness  or  forgetfulness. 
Equity  will  not  permit  a  person  to  throw  another  oflE  his  guard 
and  through  such  means  obtain  an  unfair  advantage.  A  person 
cannot  gainsay  his  own  acts  and  assertions  or  mislead  another 
to  his  detriment.  If  a  party  to  a  contract  or  transaction  induces 
another  to  act  upon  the  reasonable  belief  that  he  will  waive 
certain  rights  or  terms,  he  will  be  estopped  to  insist  upon  such 
rights  to  the  injury  of  him  who  is  misled  thereby.  Carey  had 
the  right  to  believe  that  the  strict  performance  of  the  contract 
would  not  be  required,  and  ulider  such  circumstances  no  claim 
can  be  justly  made  on  the  part  of  either  Lawson  or  the  bank  to 
have  this  mortgage  enforced  which  in  effect  is  a  penalty  or  for- 
feiture. Equity  requires  that  a  person  refrain  from  enforcing 
a  claim  which  he  has  induced  another  to  suppose  he  would  not 
rely  upon.  The  defendant  in  this  case  is  most  seriously  preju- 
diced, if  plaintiff  is  allowed  to  enforce  the  default  stipulated  in 
the  mortgage. 

The  record  in  this  case  has  the  atmosphere  of  strategy.  There 
is  no  question  had  Carey  understood  that  the  condition  was  to  be 
exacted  he  would  have  taken  the  steps  necessary  to  have  complied 
with  that  condition.  Upon  the  facts  disclosed  it  would  be  in- 
equitable to  permit  the  right  to  elect  the  whole  debt  due  and 
thereby  advance  the  due  date  19  years  and  increase  the  rate  of 
interest  3  per  cent.  The  stipulation  is  in  the  nature  of  a  penalty 
and  although  constituting  a  valid  and  enforcible  contract  against 
which  equity  will  not  relieve  a  delinquent  mortgagor  in  the  ab- 
sence of  cir.cumstances  showing  peculiar  hardship,  unconscion- 
able advantage  or  oppression,  we  are  satisfied  that  the  mortga- 
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gor  in  this  case  is  entitled  to  be  protected.  The  trial  court  erred 
in  granting  the  relief  as  prayed  for  by  plaintiff.  The  plaintiff's 
petition  should  have  been  dismissed  at  his  costs. 

Other  points  are  argued  by  appellant  but  in  view  of  our 
holding  it  is  not  necessary  to  lengthen  this  opinion  by  reference 
to  them.    Wherefore  this  cause  stands — Reversed, 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


J.  E.  Brooker  et  al.,  Appellants,  v.  Carrie  E.  Ludlow,  Appellee*. 

* 

SCHOOLS  AND  SCHOOL  DISTRICTS:  Consolidated  Schools— Remand 
oil  Certiorari.  A  holding  on  certiorari  that  a  county  board  of  edu- 
cation has  exceeded  its  jurisdiction  in  proceedings  for  the  organiza- 
tion of  a  consolidated  district,  does  not  have  the  effect  of  nullifying 
the  entire  proceeding  ah  initio,  but  simply  necessitates  a  remand  to 
the  board,  whore  the  illegality  occurred,  with  direction  to  the  board 
to  proceed  anew,  and  within  the  limits  of  its  jurisdiction. 

Appeal  from  Madison  District  Court, — J.  H.  Applegate,  Judge. 

November  22,  1921. 

Action  of  mandamus,  to  require  the  defendant,  as  county 
superintendent  of  schools  in  Madison  County,  Iowa,  to  issue  call 
for  an  election  upon  the  organization  of  a  consolidated  independ- 
ent school  district.  The  application  was  denied  by  the  trial 
court,  and  plaintiffs  appeal. — Affirmed. 

W,  8.  Cooper  and  J.  P.  Steele,  for  appellants. 

J.  E,  Tidrick  and  Phil  R,  Wilkinson,  for  appellee. 

Weaver,  J. — On  September  15,  1919,  there  was  filed  in  the 
office  of  the  county  superintendent  of  schools  in  Madison  County 
a  petition  signed  by  the  requisite  number  of  voters,  for  the  es- 
tablishment of  a  consolidated  district,  to  be  composed  of  the 
territory  embraced  in  Subdistricts  2,  4,  5,  6,  7,  and  8,  in  the 
township  of  Jefferson  in  said  county.  The  superintendent,  act- 
ing upon  the  petition,  gave  proper  PQtice  thereof,  and  that  ob- 


556  Bungle  v.  Sioux  City  Stock  Yards  Co.    [192  Iowa 

in  the  defendant's  service.  The  arbitration  committee  called  to 
consider  the  claim  rejected  it  by  a  majority  finding  which  was 
concurred  in  by  two  of  its  members,  the  third  member  dissent- 
ing. The  industrial  commissioner  sustained  the  majority  report 
of  the  arbitrators,  and  plaintiflP  thereupon  took  an  appeal  to  the 
district  court,  which  reversed  the  commissioner's  finding.  De- 
fendant appeals. — Reversed, 

C.  Woodbridge,  for  appellant. 
Clarence  A.  Plank,  for  appellee. 

Weaver,  J. — It  is  the  plaintiff's  claim  that,  in  pursuance  of 
his  line  of  duty  in  the  defendant's  service  at  the  stockyards 
in  Sioux  City,  he  was  engaged  in  repairing  certain  electric  wires 

extending  along  or  over  the  top  of  a  high  board 
*  SBRVAOT*:^  WoTk-  fence.     For  that  purpose,  he  climbed  upon  the 

men's    Compensa-    «  t_»-i  >  tvjv  i» 

tion  Act:  finding  fciice,  which  act  was  accomplishcd  by  reaching 

of  fftct  conclusive.  ,  .  j  ^-l       j?  j     ^i 

his  arms  up  and  over  the  fence  and  throw- 
ing his  leg  over  the  plank  at  the  top.  As  he  made  that  move- 
ment, he  felt  a  sharp  pain  in  his  right  groin,  but  went  on  with 
his  work.  He  had  never  experienced  such  pain  before,  nor 
had  he  ever  before  developed  a  hernia,  and  did  not  at  the  time 
realize  the  nature  of  his  hurt.  This  incident  occurred  on  Sep- 
tember 14,  1916.  He  did  not  report  the  matter  to  the  defendant 
or  consult  a  physician  until  October  2,  1916,  when  he  called  upon 
a  doctor,  who  discovered  a  small  hernia  in  the  groin,  and  ad- 
vised the  use  of  a  truss.  Plaintiff  procured  a  truss,  and  con- 
tinued to  work  for  defendant  as  before,  until  February  3,  1917, 
when  he  was  discharged.  He  says  that,  after  the  alleged  hurt  and 
before  he  applied  the  truss,  he  suffered  frequent  pains,  at  that 
point,  compelling  him  sometimes  to  suspend  work.  His  physi- 
cian testifies  that  a  common  immediate  cause  of  such  a  hernia 
is  a  ** strain  from  exertion,  or  something  of  that  sort."  Tliis 
witness  further  says  that  a  man  ''might  continue  at  work  with 
a  traumatic  hernia  until  after  several  days  had  gone  by."  It 
is  not,  he  says,  an  unusual  thing  for  a  man  to  suffer  a  hernia  and 
* '  continue  at  work  for  a  period  of  several  days,  and  put  up  with 
the  pain.  This  is  true  of  enough  cases  to  justify  the  statement." 
The  only  evidence  offered  for  the  defendant  was  a  signed 


Nov.,  1921]   Bungle  v.  Sioux  City  Stock  Yards  Co.  557 

statement,  dated  November  14, 1916,  made  by  the  plaintiff  to  an 
agent  or  representative  of  the  defendant  or  its  insurer.  This 
statement  does  not  differ  materially  from  his  evidence  on  the 
trial,  but  adds: 

''I  kept  on  working,  but  felt  something  there  all  the  time. 
I  didn't  look  at  it  for  about  a  week;  then  I  found  a  little  bit 
of  a  lump."  In  getting  on  the  fence,  **I  did  not  slip  or  fall. 
Nothing  hit  me.'' 

On  this  showing,  a  majority  of  the  arbitration  committee 
found  that  the  alleged  injury  ''did  not  arise  out  of  or  in  the 
course  of  plaintiff's  employment,  and  is  not  a  personal  injury, 
within  the  meaning  of  Section  1,  Chapter  147,  Laws  of  the  35th 
General  Assembly  of  Iowa,  and  that  he  has  not  met  the  require- 
ments of  the  burden  of  proof  to  an  extent  justifying  the  award 
of  compensation."  This  finding  was  affirmed  by  the  commis- 
sioner, upon  plaintiff's  petition  for  a  review  of  the  case. 

We  are  inclined  to  the  view  that  the  showing  made  by  the 
plaintiff  is  sufficiently  vague  and  uncertain  to  bring  the  case 
within  the  statutory  rule  which  makes  the  finding  of  the  com- 
mittee and  of  the  commissioner  final  upon  questions  of  fact ;  and 
such  being  the  situation,  the  judgment  of  the  district  court  must 
be  reversed.  We  think,  however,  it  should  be  said  in  this  con- 
nection that,  if  the  opinion  rendered  by  the  commissioner  in  mak- 
ing his  finding  is  capable  of  the  construction  put  upon  it  by 
appellant's  counsel,  it  is  not  to  be  approved.  As  interpreted 
by  counsel,  in  order  to  justify  a  recovery  of  compensation  for 
hernia  it  must  appear :  (1)  That  there  is  corroborating  evidence ; 
(2)  that  the  injured  man  broke  down,  and  was  compelled  to  cease 
work;  (3)  that  he  was,  within  reasonable  time,  compelled  to 
seek  medical  assistance;  (4)  that  he  reported  to  his  employer 
immediately,  and  gave  notice  of  the  injury;  and  (5)  that  the 
injury  was  such  as  was  capable  of  producing  hernia.  There 
are  expressions  to  be  found  in  the  opinion  which,  segregated 
from  their  context,  might  be  held  capable  of  sustaining  the  in- 
terpretation which  counsel  places  upon  them;  but,  taking  the 
commissioner's  discussion  as  a  whole,  we  are  very  sure  that  the 
deduction  made  therefrom  in  counsel's  argument  is  erroneous, 
and  that  the  commissioner  did  not  commit  himself  to  any  such 
holding.     It  is  not  true,  as  a  matter  of  law,  that,  to  justify 
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a  finding  of  compensable  injury  by  hernia  or  other  bodily  mis- 
fortune, the  claimant  must  be  corroborated;  or  that  the  claim- 
ant must  have  broken  down  and  been  compelled 

"  bkrvant:   Work-  to  ccasc  work ;  or  that  he  must  report  to  his  em- 
men's    Compensa-      -.  .  -f    .   t  jiji  a    i  v. 

tion  Act:  cor-       ploycr  immediately;  or  that  he  must  have  been 

compelled  to  seek  medical  assistance.  Such 
circumstances  are,  of  course,  admissible  in  testimony,  and  may 
be  considered,  with  other  facts  and  circumstances,  in  arriving  at 
the  truth  as  to  the  alleged  fact  of  injury  and  of  its  nature  and 
extent ;  but  the  absence  of  any  one  or  more  or  even  of  all  of  these 
so-called  tests  is  not  necessarily  conclusive  against  the  claimant. 
Where  there  is  no  statutory  requirement  of  corroboration,  it  is 
not  within  the  province  of  any  court  to  lay  down  an  ironclad 
rule  that  a  party  seeking  the  enforcement  of  a  legal  right  will 
be  denied  a  remedy  unless  he  produces  corroboration  of  his 
claim.  It  ought  to  go  without  saying  that  it  is  still  possible  for 
a  claimant  of  compensation  to  be  an  honest  man,  and  that  his 
testimony  m'Hy  be  so  candid  and  so  inherently  probable  as  to 
command  the  confidence  of  a  fair-minded  court  or  juror,  even 
though  he  is  unable  to  produce  any  other  witness  to  corroborate 
him.  To  turn  such  a  party  out  of  court  for  no  better  reason 
than  his  inability  to  offer  corroboration  would  be  a  perversion  of 
the  forms  of  legal  justice.  Still  less  is  it  permissible  to  say  that 
the  claimant  in  such  case  must,  as  a  condition  precedent  to  a 
recovery,  show  that  his  alleged  injury  was  followed  by  an  imme- 
diate breakdown,  and  cessation  of  work.  •  To  so  hold  is,  in  effect, 
to  engraft  a  judicial  amendment  upon  the  compensation  statute. 
No  court  is  so  letter  perfect  in  human  anatomy  or  so  accomplished 
in  surgical  or  medical  lore  that  it  can  say  that  every  case  of 
traumatic  hernia  produces  immediate  prostration.  On  the  con- 
trary, notwithstanding  the  learning  of  the  books  and  the.dogmatic 
declarations  of  expert  witnesses,  it  is  a  matter  of  common  knowl- 
edge that  thousands  of  men  suffer  from  inguinal  hernia,  and  that 
many  of  them  are  able  to  point  to  the  time  and  place  where  it 
developed,  and  the  physical  strain  or  exertion  which  occasioned 
it,  and  yet  were  never  prostrated  by  it.  It  is  doubtless  true  that, 
in  very  many  cases,  the  lesion  takes  place  from  the  gradual  en- 
largement of  the  inguinal  rings,  and  is  not  traceable  to  any  ac- 
cident or  unnatural  strain  or  exertion ;  and  that  much  difficulty 
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exists  in  determining  whether,  in  a  given  ease,  the  hernia,  if  one 
is  found,  is  of  a  compensable  character.  This  diiBculty  justifies 
the  arbitration  committee  and  the  commissioner  in  closely  scrut- 
inizing the  testimony,  and  satisfying  themselves,  as  nearly  as 
possible,  as  to  the  origin  of  the  alleged  injury,  in  order  that 
they  may  do  equal  and  exact  justice  between  the  parties;  but 
the  rule  applicable  is  the  same  as  in  other  cases,  and  requires  only 
a  preponderance  of  evidence. 

Further  discussion  at  this  point  is  unnecessary.  For  the  rea- 
sons hereinbefore  stated,  the  judgment  of  the  district  court  is 
reversed  and  the  finding  of  the  industrial  commissioner  is 
sustained. — Reversed, 

Evans,  C.  J.,  Preston  and  De  Gbapp,  JJ.,  concur. 


W.  W.  Crawford,  Appellant,  v.  WhjLiam  Zieman  et  al.. 

Appellees. 

JUDGMENT:  Void  Judgment — OoUatoral  Attack.  A  void  judgment 
may  be  attacked  in  any  proceeding  in  which  the  judgment  is  sought 
to  be  enforced. 

Appeal  from  Madison  District  Court. — H.  S.  Dugan,  Judge. 

November  22,  1921. 

Action  at  law,  in  which  appellant  asks  judgment  against 
defendant  Zieman  on  the  answer  of  the  garnishee.  In  plaintiff's 
application  for  judgment,  he  alleged  that  he  obtained  judgment 
against  Zieman  in  the  Madison  County,  Iowa,  district  court,  for 
$119.30,  November  29,  1899;  that  execution  was  issued  Febru- 
ary 8,  1919,  and  the  executrix  gamisheed,  who  made  answer 
that  she  had  in  her  possession  $141.74  belonging  to  the  principal 
defendant ;  that  Zieman  had  been  a  nonresident  of  Iowa  for  15 
years  last  past.  Zieman,  the  principal  defendant,  resisted  plain- 
tiff's application:  First,  because  the  purported  judgment  upon 
which  the  execution  was  issued  was  void,  for  the  reason  that  no 
service  of  original  notice  of  that  action  was  ever  made  upon 
him;  second,  that  the  plaintiff  had  voluntarily  brought  suit  on 
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this  alleged  judgment  in  the  North  Dakota  courts,  seeking  to 
recover  upon  this  same  judgment;  and  that,  upon  the  trial  of 
that  case,  the  Dakota  court  found  that  there  had  been  no  serv- 
ice of  notice  upon  defendant,  and  that  the  judgment  was  void. 
Appellees  contend  that  this  last  matter  is  an  adjudication  that 
the  alleged  judgment  is  void.  The  trial  court  found  for  defend- 
ants..  Plaintiff  appeals. — Affirmed, 

Leo  C,  Percival,  for  appellant. 

W.  8,  Cooper,  A.  W.  Wilkinson,  and  Phil  R,  Wilkinson,  for 
appellees. 

Preston,  J. — 1.  Appellant  contends  that  the  proceedings 
alleged  to  have  taken  place  in  the  North  Dakota  courts  were  not 
properly  authenticated,  so  that  the  plea  of  former  adjudication 
is  not  sustained.    As  we  understand  it,  the  trial  court  so  held. 

2.  The  return  on  the  original  notice  purports  to  have  been 
personally  served  on  the  defendant  in  Madison  County,  Iowa,  No- 
vember 15,  1899,  by  a  deputy  sheriff.  There  appears  to  have  been 
some  informality  in  the  service,  as  shown  by  the  return ;  but  the 
trial  court  found  that  the  return  was  in  substantial  compliance 
with  the  statute,  and  that  the  return  is  entitled  to  all  the  legal 
presumptions.  The  defendant  Zieman  denies  that  any  original 
notice  was  ever  served  upon  him.  Other  witnesses  and  circum- 
stances corroborate  him.  The  return  of  the  officer  is  and  ought 
to  be  entitled  to  great  weight,  but  it  is  not  conclusive,  as  con- 
tended by  appellant.  The  trial  court  found  that  no  original 
notice  was  served  upon  the  principal  defendant.  Appellant  con- 
cedes that  the  proceeding  is  at  law.  The  finding  of  the  trial 
court  upon  conflicting  evidence  is  conclusive  upon  us. 

3.  Appellant  cites  Code  Section  4364,  providing  that  a 
suit  to  enjoin  collection  of  a  judgment  must  be  brought  in  the 
same  court  that  rendered  the  judgment,  and  cites  other  cases  to 
the  point  that  the  district  court  of  one  county  has  no  jurisdiction 
in  regard  to  a  judgment  in  the  district  court  of  another  county, 
and  that  one  court  cannot  interfere  with  the  action  of  another 
court  of  co-ordinate  authority.  This  is  not  the  rule,  where  a 
judgment  is  void.    This  judgment  was  void,  if  there  was  no  serv- 
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ice  of  notice ;  and  in  that  case,  the  validity  of  the  judgment  may 
be  attacked,  as  it  was  attacked  in  this  case,  by  the  defendant. 
Heisvnger  v.  Modern  Brotherhood,  192  Iowa  46,  and  cases 
therein  cited.  If  the  judgment  is  void,  an  execution  issued 
under  such  a  judgment  is  void.  Cooley  v.  Barker,  122  Iowa  440 ; 
Heisinger  v.  Modem  Brotherhood,  supra;  Williamson  v,  Wil- 
liamson, 179  Iowa  489,  494.  In  the  last  named  case,  it  was  held 
that  a  void  judgment  is  no  judgment  at  all,  and  no  rights  are 
acquired  by  virtue  of  its  entry  of  record.  The  judgment  is — 
Affirmed, 

Evans,  C.  J.,  Weaver  and  De  Graff,  J  J.,  concur. 


Lydia  Fellers,  Appellee,  v.  Modern  Woodmen  of  America, 

Appellant. 

APPEAL  AKD  EBBOB:     Law  of  Case.     An  opinion  on  appeal  is  the 
law  of  the  case  on  retrial  on  substantially  the  same  facts. 

Appeal  from  Black  Hawk  District  Court. — E.  B.  Stujes,  Judge. 

November  22,  1921. 

Action  at  law  by  the  beneficiary  of  an  insurance  certificate 
Issued  by  the  defendant,  to  recover  the  amount  of  the  certificate, 
with  interest.  The  certificate  was  issued  on  the  life  of  Albert 
E.  Fellers,  now  deceased.  Plaintiff  is  his  mother,  and  the  bene- 
ficiary named  in  the  certificate.  Trial  to  a  jury.  Verdict  and 
judgment  for  plaintiff.    Defendant  appeals. — Affirmed, 

Truman  Plantz,  Oeorge  O.  Perrin,  Pike,  Sias  &  Zimmerman, 
and  MUler,  Kelly,  Shuttleworth  &  Seelurger,  for  appellant. 

Hughes,  Sutherland,  Taylor  &  O'Brien,  for  appellee. 

Preston,  J. — I.  Both  parties  moved  for  a  directed  verdict. 
Their  motions  were  overruled,  and  the  case  submitted  to  the 
jury.  All  the  facts  with  reference  to  the  occupation  of  the  de- 
ceased and  the  manner  of  his  death  were  stipulated.    The  case 

Vol.  192  Ia.— 36 
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has  been  before  this  court  on  two  previous  occasions.  Fellers 
V,  Modern  Woodmen,  182  Iowa  99 ;  Fellers  v.  Modern  Woodmen, 
(Iowa)  176  N.  W.  244  (not  officially  reported).  The  material 
provisions  of  the  stipulation  and  the  facts  are  set  forth  in  the 
first  opinion.  In  this  case,  the  appellant's  offered  instructions 
were  in  line  with  its  theory  of  the  case,  as  presented  on  the  other 
appeals,  wherein  the  court  held  against  appellant's  theory.  The 
instructions  given  by  the  court  in  this  case  on  the  last  trial 
were  in  harmony  with  our  prior  holdings  in  the  case.  The  evi- 
dence was  the  same  on  the  last  trial.  We  shall  not  take  the  time 
or  space  to  restate  the  contentions  raised  on  the  former  appeals. 
The  provision  in  the  policy  was  construed  on  the  first  appeal 
and  this  construction  was  approved  in  the  second,  and  it  was 
held  that,  under  the  evidence,  it  was  a  case  for  the  jury. 

The  appellee  relies  almost  entirely  upon  the  proposition 
that  the  former  opinions  in  this  case  are  the  law  of  the  case  and 
binding  upon  the  court  on  this  appeal.  They  cite  Burlington, 
C.  B.  &  N,  R.  Co,  V,  Bey,  89  Iowa  13 ;  Hendershott  v.  Western 
Union  Tel.  Co.,  114  Iowa  415;  Fellers  v.  Modern  Woodmen 
(Iowa)  176  N.  W.  244  (not  officially  reported) ;  Boeck  v.  Modern 
Woodmen,  183  Iowa  211 ;  Jones  v.  City  of  Sioux  City,  192  Iowa 
99.  See,  also,  Bryan  &  Co.  v.  Scurlock,  190  Iowa  534.  The  law 
on  this  point  seems  to  be  well  settled  in  this  state. 

Appellant  seems  to  concede,  in  effect  at  least,  that  the  propo- 
sitions presented  are  foreclosed,  unless  the  court  reconsiders 
the  points  determined  on  the  former  appeals,  and  reverses  itself. 
Appellant  criticizes  both  the  former  opinions,  and  argues  that 
the  questions  should  be  reconsidered.  The  major  part  of  appel- 
lant's argument  is  directed  to  the  proposition  that,  under  mod- 
ern authority,  the  court  is  not  absolutely  bound  by  a  prior  deci- 
sion in  the  same  case,  if  the  court  is  satisfied  that  the  prior  de- 
cision was  clearly  and  manifestly  erroneous.  They  cite  Mangold 
V.  Bacon,  237  Mo.  496 ;  Johnson  v.  Cadillac  Motor  Car  Co.,  261 
Fed.  878  (8  A.  L.  R.  1023) ;  Messi-nger  v.  Anderson,  225  U.  S. 
436 ;  King  v.  West  Virginia,  216  U.  S.  92 ;  Stratton  v.  Bankers 
Life  Co.,  102  Neb.  755  (1  A.  L.  R.  1671) ;  4  Corpus  Juris  1099 ; 
and  other  cases.  To  the  writer  it  seems  that  there  is  force  in 
this  contention,  and  I  so  expressed  myself  in  the  case  of  Bryan 
&  Co.  V.  Scurlocky  supra.  But  it  is  unnecessary  to  determine  that 
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point,  for  the  reason  that  we  are  not  convinced  that  the  opinions 
on  the  prior  appeals  are  erroneous.  On  the  contrary,  we  are 
all  agreed  that  the  case  was  correctly  determined  in  the  first 
place. 

II.  Appellee  contends  that  there  has  been  unnecessary  de- 
lay caused  by  the  appellant,  and  that  this  appeal  is  not  taken  in 
good  faith,  but  for  delay.  They  ask  that  a  penalty  be  imposed 
therefor.  The  suggestion  is  denied  at  this  time,  but  without 
prejudice  to  making  the  application  by  motion,  if  appellee  should 
deem  it  advisable.    The  judgment  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


W.  H.  Fowler,  Appellee,  v.  John  R.  Dieleman  et  al., 

Appellants. 

FOSOIBIiE  EKTBY  AND  DETAIKEB:  Vendor  and  Purchaser.  A 
vendor  of  land  may  not  maintain  forcible  entry  and  detainer 
against  his  purchaser,  because  of  default  in  the  payment  of  deferred 
installments,  when  the  contract  of  sale  has  neither  been  canceled  nor 
rescinded. 

Appeal  from  Des  Moines  Municipal  Court, — J.  E.  Mershon, 

Judge. 

Novembeb  22,  1921. 

Action  of  forcible  entry  and  detainer,  for  the  possession 
of  a  certain  house  and  lot  in  the  city  of  Des  Moines.  Trial  to  a 
jury,  and  verdict  directed  for  the  plaintiff.  Defendants  appeal. 
— Reversed. 

Herman  F.  Zeuch,  for  appellants. 
Frank  T.  Jensen,  for  appellee. 

Weaver,  J. — The  material  facts  in  the  case  are,  for  the 
most  part,  undisputed.  Briefly  stated,  they  are  as  follows:  On 
May  1,  1920,  the  plaintiff,  Fowler,  being  then  the  owner  of  the 
house  and  lot  in  question,  entered  into  a  written  contract  with 
the  defendants  Dieleman  and  wife,  by  which  he  sold  and  agreed 
to  convey  said  property  to  them  for  the  sum  of  $10,000,  payable 
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as  follows:  $1,000  in  cash,  on  the  execution  of  the  agreement; 
$1,000  evidenced  by  defendants'  promissory  note,  due  Novem- 
ber 1,  1920;  and  the  remainder,  of  $8,000,  on  March  1,  1921. 
Possession  was  to  be  given  July  1,  1920,  and  conveyance  to  be 
made  by  warranty  deed,  on  or  before  March  1,  1921.  Other 
stipulations  have  no  material  bearing  upon  this  litigation.  The 
agreement  contained  no  provision  by  which  time  was  made  the 
essence  of  the  contract,  or  by  which  failure  to  make  payment  of 
any  installment  should  work  a  forfeiture  of  the  defendants' 
rights  under  the  contract  or  in  the  property.  The  down  pay- 
ment of  $1,000  was  made,  and  defendants'  note  for  $1,000  was 
executed  and  debvered,  and  plaintiff  thereafter  disposed  of  it 
to  a  third  party.  Defendants  went  into  possession  of  the  prop- 
erty on  or  before  the  date  fixed  for  it  in  the  contract.  It  ap- 
pears, though  not  very  clearly,  that,  in  the  fall  of  1920,  de- 
fendants made  some  complaint  to  the  plaintiff  that  the  property 
was  not  in  all  respects  as  represented  by  plaintiff;  but  the  de- 
tails of  the  conversation  and  plaintiff's  response  thereto  were 
excluded  by  the  court,  on  plaintiff's  objection.  On  February 
16,  1921,  Mr.  Shankland,  then  acting  as  defendants'  counsel  ad- 
dressed a  letter  to  plaintiff,  stating  the  defendants'  claim  that  the 
property  had  been  misrepresented  by  the  plaintiff,  and  saying: 

**Mr.  Dieleman  will  ask  that  the  contract  be  canceled  on  the 
grounds  of  fraud;  however,  he  is  willing  to  pay  a  reasonable 
rental  value  for  the  use  of  the  property  since  the  first  day  of 
July,  1920.  Mr.  Dieleman  also  demands  the  cancellation  of  a 
certain  promissory  note  of  $1,000,  bearing  the  same  date  as 
the  contract,  namely.  May  7,  1920." 

Responding  to  the  letter,  plaintiff  wrote  the  defendants, 
expressing  his  surprise  at  the  defendants'  attitude,  insisting 
that  he  had  dealt  fairly  in  the  matter  and  closing  with  the  fol- 
lowing : 

**Your  note  and  the  contract  are  with  the  Farmers  National 
Bank  and  you  will  be  able  to  settle  with  them  direct.  I  think 
upon  second  thought  you  will  come  to  the  conclusion  that  you 
had  better  stand  pat  and  hang  onto  the  property.  I  know  this  is 
a  diflBcult  time,  but  you  have  sold  your  home  here  and  you  ought 
to  be  able  to  meet  the  terms  of  your  contract  in  good  shape." 

On  the  same  day,  he  wrote  defendants'  counsel  in  the  same 
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vein,  declaring  defendants'  charges  of  fraud  **too  silly  to  re- 
ceive my  serious  consideration."  The  matter  remained  without 
further  negotiation  between  the  parties  until  March  14,  1921. 
On  that  date,  Mr.  Jensen,  as  attorney  for  plaintiff,  having  in  his 
possession  a  deed  from  plaintiff  to  defendants,  with  abstract  of 
title  to  the  property,  also  a  30-day  notice  to  the  defendants  to 
quit  possession,  visited  the  defendants.  Jensen  says  he  did  not 
present  or  tender  the  deed  to  defendants,  because,  on  inquiry, 
they  told  him  it  would  be  of  no  use;  whereupon,  he  delivered 
to  them  the  notice  to  quit  within  30  days.  Defendants  deny  that 
there  was  any  tender  or  offer  to  tender  the  deed,  and  deny  that 
they  told  Jensen  that  such  tender  would  be  useless.  On  April 
16,  1921,  defendants  being  still  in  possession,  plaintiff  or  his 
counsel  served  upon  defendants  another  notice  to  vacate  the 
premises  within  three  days.  This  notice  proving  ineffective,  the 
present  action  was  begun,  April  23,  1921. 

In  his  petition,  plaintiff  sets  out  the  contract  of  sale  and 
the  terms  of  payment,  also,  the  letter  from  Shankland,  herein- 
before quoted;  and  alleges  plaintiff's  readiness  to  carry  out  the 
contract  according  to  its  terms  and  tender  of  performance ;  and 
avers  that,  defendants  having  refused  to  accept  such  perform- 
ance, plaintiff  thereupon  ^'elected  to  consider  said  contract 
broken,  the  same  having  been  repudiated  by  defendants,  as  above 
alleged,  and  elected  to  keep  said  premises.*'  Upon  this  basis 
of  alleged  facts,  plaintiff  contends  that  defendants  thereby  *  *  be- 
came tenants  at  sufferance,  or  at  most,  tenants  at  will,"  of  the 
premises;  that  this  relation  was  terminated  by  the  aforesaid  no- 
tices to  quit;  and  that  plaintiff  became  entitled  to  immediate 
possession. 

Defendants'  demurrer  to  this  petition  was  overruled,  and 
they  answered  over,  admitting  the  making  of  the  contract,  and 
alleging,  in  substance,  that  they  thereby  acquired  lawful  pos- 
session of  the  property,  and  that,  while  they  did  tender  or  offer 
to  cancel  the  contract  on  certain  terms,  such  terms  were  never 
accepted  by  plaintiff,  and  the  contract  was  never  canceled  or 
rescinded.  They  further  allege  that,  although  they  paid  plain- 
tiff the  sum  of  $1,000  in  money,  and  gave  him  their  note  for  the 
further  sum  of  $1,000,  plaintiff  has  at  no  time  returned  or  of- 
fered to  return  either. 
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The  evidence  offered  on  the  trial,  in  so  far  as  it  is  material 
upon  this  appeal,  shows  the  facts  to  be  substantially  as  we  have 
already  recited  them.  At  the  close  of  the  testimony,  each  party 
moved  for  a  directed  verdict  in  his  favor.  Defendants'  motion 
was  denied,  and  plaintiff's  motion  was  sustained.  Judgment  for 
plaintiff,  as  prayed. 

Without  further  preliminaries,  it  may  be  said  that  the  ma- 
terial question  here  presented  is  this:  Conceding  the  facts  to 
be  as  stated  and  shown  by  the  plaintiff,  can  he  maintain  for- 
cible entry  and  detainer,  to  regain  possession  of  -the  property  ? 
This  inquiry  must  be  answered  in  the  negative.  There  is  no 
express  condition  or  provision  in  the  contract  reserving  such 
right  in  the  vendor,  nor  is  there  any  provision  therein  from 
which  such  right  may  be  implied.  Neither  is  there  any  rule  or 
principle  of  the  law  governing  the  rights  of  the  vendor  and 
vendee  of  land  by  which,  in  the  absence  of  any  stipulation  there- 
for, the  vendor  may  re-enter  possession  and  oust  the  vendee  for 
no  better  reason  than  the  failure  or  refusal  of  the  latter  to  pay 
an  installment  of  the  purchase  price.  Under  a  contract  such  as 
we  have  in  this  case,  the  seller  and  purchaser  occupy  substan- 
tially the  relation  of  mortgagee  and  mortgagor,  the  seller  hold- 
ing the  legal  title  in  trust  for  the  purchaser,  and  as  security  for 
payment  of  the  unpaid  portion  of  the  agreed  price.  See  Code 
Section  4298.  Code  Section  4297  provides  that,  when  the  vendor 
has  given  a  bond  or  other  writing  to  convey  land  on  payment 
of  the  purchase  money,  and  default  is  made  in  such  payment, 
then,  whether  time  is  made  the  essence  of  the  contract  or  not, 
the  vendor  may  sue,  to  compel  specific  performance  or  to  fore- 
close and  sell  the  vendee's  interest  in  the  property.  This  does 
not,  of  course,  take  from  the  seller  the  right  to  waive  the  fore- 
closure and  sue  at  law,  to  recover  a  personal  judgment  against 
the  buyer  for  the  unpaid  debt. 

Appellee  argues  that  this  case  is  not  subject  to  the  ordinary 
rule,  because  the  defendants  ** repudiated"  the  contract  and  re- 
fused to  perform ;  and  that,  in  such  event,  the  vendor  may  treat 
the  agreement  as  if  it  never  existed,  and  recover  the  possession. 
We  cannot  concede  either  the  premises  or  the  conclusion.  There 
is  shown  no  rescission,  either  by  the  buyer,  as  a  matter  of  al- 
leged right  on  his  part,  or  by  the  seller,  or  by  the  mutual  con- 
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sent  or  agreement  of  the  parties.  The  Shankland  letter  is, 
at  most,  a  warning  or  threat  that  defendants  '*will  ask"  a  can- 
cellation, because  of  plaintiff's  alleged  fraud,  and  will  demand 
a  return  of  the  consideration  they  had  given  for  the  property. 
The  plaintiff  distinctly  refused  to  accede  to  this  proposal,  and 
advanced  arguments  why  defendants- should  *' stand  pat,''  and 
keep  the  property,  advising  them,  also,  that  the  promissory  note 
given  for  the  second  installment  upon  the  purchase  lien  was  in 
the  Farmers  National  Bank,  with  which  they  must  *' settle  di- 
rect." Plaintiff  is  in  no  position  to  insist  that  the  contract  has 
been  rescinded,  so  long  as  he  refuses  to  comply  with  the  rule 
which  makes  the  restoration  to  defendants  of  the  consideration 
paid,  an  essential  condition  of  rescission. 

Quite  in  point  upon  this  proposition  is  the  discussion  by 
the  Oregon  court  in  Frink  v.  Thomas,  20  Ore.  265,  where  a 
vendor  brought  suit  to  cancel  a  contract  for  sale  of  land,  on  the 
ground  that  defendant  had  **  abandoned  and  repudiated  the 
contract,  and  refused  to  pay  the  purchase  price." 

Stating  the  reasons  why  such  relief  was  refused,  the  court 
says : 

**It  appears  from  the  complaint  that,  soon  after  making  the 
contract,  defendant  paid  $340  of  the  purchase  price.  Before 
plaintiff  can  abandon  the  contract  and  treat  it  as  at  an  end,  he 
must  refund  or  offer  to  refund  the  money  paid  in  part  per- 
formance of  it,  with  legal  accrued  interest.  It  is  a  general  rule 
that,  in  order  to  disafiirm  a  contract  and  entitle  a  party  to  the 
rights  resulting  therefrom,  the  rescinding  party  must  put  the 
other  in  statu  qiLO.  He  must  account  to  the  other  for  any 
money  paid  in  part  performance  of  the  contract.  (Knott  v. 
Stephens,  5  Ore.  235 ;  Johnson  v.  Jackson,  27  Miss.  498 ;  2  War- 
ville  on  Vendors,  881;  Thomas  v,  Beaton,  25  Tex.  Sup.  318.) 
Plaintiff  does  not  offer  to  account  for  the  money  paid  him  by 
defendant  in  part  performance  of  this  contract,  but  seeks,  not 
only  to  rescind  the  contract  and  retain  this  money,  but  to 
charge  defendant  with  the  rents  and  profits  of  the  land  during 
the  time  he  has  been  in  possession  thereof,  in  addition.  It  would 
certainly  be  unjust  to  permit  plaintiff,  after  having  received 
a  part  of  the  purchase  money,  to  put  an  end  to  the  contract,  upon 
the  failure  of  defendant  to  pay  the  remainder,  without  offering 
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to  account  to  him  for  the  money  already  paid.  He  who  seeks 
the  aid  of  a  court  of  equity  must  himself  do  equity.  If  plain- 
tiff had  tendered  a  deed  such  as  the  contract  required,  he  should, 
in  addition  have  returned  the  notes  given  by  defendant  for  the 
purchase  money,  and  the  amount  paid  him  by  defendant,  with 
legal  interest,  or  at  least  have  offered  to  return  them,  before  he 
could  be  permitted  to  rescind.  This  seems  to  be  the  universal 
rule.  The  party  against  whom  the  rescission  is  sought  must  be 
placed  in  statu  quo,    (Murphy  v.  Lockwood,  21  111.  611.) " 

Of  course,  if  a  valid  rescission  has  been  accomplished  by 
the  act  of  either  party  entitled  thereto,  or  by  mutual  consent, 
then  the  vendee  in  possession  is  in  duty  bound  to  surrender  the 
premises ;  and  upon  failure  to  do  so,  may  be  proceeded  against  in 
an  action  to  recover  it.  In  this  case,  however,  no  rescission  is 
shown.  The  vendee  went  into  possession  rightfully,  under  a 
contract  with  the  vendor.  Mere  default  in  payment  of  the  de- 
ferred installments  of  the  purchase  price  does  not  make  his  pos- 
session wrongful,  nor  entitle  the  vendor  to  remove  him  there- 
from; and,  in  this  state  at  least,  even  where  the  contract  ex- 
pressly provides  for  forfeiture  and  re-entry,  upon  failure  to 
make  payments,  this  provision  cannot  be  enforced  without  the 
service  of  30  days'  written  notice  upon  the  vendee.  Code  Sec- 
tions 4299,  4300.  This  provision  of  the  statute  is  not  satisfied 
by  a  30-day  notice  to  quit  the  possession.  The  notice  contem- 
plated by  the  statute  is  a  notice  by  the  vendor  of  his  purpose  to 
declare  a  forfeiture.  To  maintain  forcible  entry  and  detainer, 
he  must  show  either  an  accomplished  rescission  or  cancellation 
of  his  contract  to  sell,  or  a  rescission  by  mutual  agreement,  and 
that  defendant  is  wrongfully  holding  over  after  his  right  to 
possession  has  been  so  eliminated.  This  he  has  not  shown,  and  the 
judgment  in  his  favor  must  be  reversed.  The  reversal  thus  or- 
dered is  without  prejudice  to  plaintiff's  right  to  pursue  his 
remedy  as  he  may  be  advised,  by  suit  in  equity  for  a  foreclos- 
ure or  by  action  at  law  for  recovery  of  a  money  judgment. — 
Reversed, 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 
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Grace  Hines,  Appellee,  v.  Gilbert  Hines,  Appellant. 

DIVOBOE:     Oorroboration — ^Excessive  Seznal  Demands.    Corroboration 

1  of  the  charge  of  cruelty  in  the  form  of  excessive  sexual  demands  of 
the  guilty  party  may  be  found  in  testimony  tending  to  show  that, 
while  the  wife  lived  with  her  husband,  she  was  afflicted  with 
vaginitis  and  general  female  trouble;  that  said  trouble  did  not 
yield  to  medical  treatment  while  she  so  continued  to  live  with  him; 
and  that,  after  leaving  him,  she  regained  her  health. 

DIVOBCE:     Onstody  of  Toting  Ohlldren.     Principle  reaffirmed  that,  in 

2  sustaining  a  decree  to  a  wife,  the  appellate  court  will  not  disturb 
an  order  granting  her  the  custody  of  her  children  of  tender  age, 
she  being  fit,  proper,  and  financially  able. 

Appeal  from  Polk  District  Court, — Joseph  E.  Meyer,  Judge. 

November  22,  1921. 

Action  for  divorce.     Decree  entered  finding  equities   in 
favor  of  plaintiff.    Defendant  appeals. — Affirmed, 

WUsor^  <&  Shaw  and  W,  F,  Moore,  for  appellant. 

J.  A.  Balls  and  Sayles  &  Taylor,  for  appellee. 

Db  Graff,  J. — Plaintiff-appellee  Grace  Hines  instituted  this 
action  against  her  husband  Gilbert  Hines  for  a  divorce  alleg- 
ing cruel  and  inhuman  treatment  and  personal  indignities,  in- 
volving excessive  sexual  intercourse  and  demands  therefor,  which 
impaired  her  health  and  endangered  her  life.  An  answer  was 
filed  by  the  defendant  denying  the  material  allegations  of  the 
complaint  and  by  cross-petition  defendant  alleged  the  willful 
desertion  of  the  w^ife  from  the  home  of  the  defendant,  and  for 
said  cause  asked  a  divorce  from  the  wife.  A  trial  was  had  on 
the  merits  resulting  in  a  decree  in  favor  of  the  plaintiff,  dis- 
missing defendant's  cross-petition,  granting  to  plaintiff  the  care 
and  custody  of  the  two  minor  children  and  awarding  plaintiff 
judgment  against  defendant  in  the  sum  of  $10  per  week  for  the 
support  of  said  children  until  further  order  of  court. 
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The  merits  of  this  controversy  present  nothing  new  in  ju- 
dicial annals  relative  to  divorce.  It  is  the  usual  story  ^of  a  mar- 
riage in  which  cruelty  is  charged  by  the  wife  against  the  hus- 
band predicated  on  compulsory  excessive  sexual  intercourse 
which  it  is  alleged  injured  the  health  of  the  wife  and  rendered 
her  life  burdensome  and  intolerable. 

The  primary  contention  of  appellant  is  that  the  evidence 
of  the  plaintiff  is  not  suiBciently  corroborated  to  warrant  a  de- 
cree of  divorce.  We  are  not  unmindful  that  the  trial  court  who 
1  Divorce:  cor-  ^^^  ^^^  *^®  witnesses  before  him  was  better  able 
c^ve'^^s'iiuM  *^  judge  of  the  truthfulness  of  their  testimony 
demands.  than  is  this  court.    We  may  also  say  in  passing 

that  it  is  but  natural  that  a  sensitive  refined  woman  would  not 
appeal  to  anyone  except  her  husband  under  the  circumstances 
recited  and  charged  by  her,  nor  proclaim  under  such  circum- 
stances  her  intimate  troubles  to  the  world.  Had  she  told  others 
the  testimony  of  such  parties  on  this  trial  would  have  been  hear- 
say and  incompetent. 

True  the  statute  provides  that  the  allegations  of  the  petition 
must  be  established  by  competent  evidence  and  no  divorce  shall 
be  granted  on  the  testimony  of  the  plaintiff  alone.  Code  Section 
3173.  Under  this  provision  it  is  sufficient  if  circumstantial 
evidence  is  found  corroborating  the  plaintiff  as  to  the  material 
allegations  recited  in  the  petition.  The  facts  may  fail  to  di- 
rectly corroborate  the  plaintiff  in  the  particulars  charged,  but 
if  the  plaintiff's  testimony  is  indirectly  or  circumstantially  cor- 
roborated the  court  is  warranted  in  determining  the  equities  to 
be  in  plaintiff's  favor. 

In  the  instant  case  the  record  discloses  that  the  plaintiff 
when  she  left  the  defendant  was  in  poor  health ;  that  thereafter 
and  during  her  absence  from  him  she  regained  her  health ;  that 
prior  to  leaving  her  home  she  consulted  a  doctor,  and  he  testified 
that  she  was  afflicted  and  suffering  with  vaginitis  and  general  fe- 
male trouble;  that  she  did  not  respond  to  his  treatment  while 
living  with  her  husband  and  that  he  advised  her  to  go  away  for 
a  time,  although  not  intending  to  recommend  a  permanent  separa- 
tion. May  it  be  said  that  these  facts  are  not  corroborative  in 
this  case? 
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A  wife  has  the  right  to  protect  her  health  and  her  life  from 
the  ungovemed  lust  of  her  husband  by  seeking  a  divorce.  Such 
an  action  presents  as  strong  a  case  for  relief  as  when  she  flees 
from  his  intolerable  cruelty  inflicted  by  other  means.  It  is 
personal  violence  under  another  name,  and  cannot  be  justified 
under  the  claim  of  the  exercise  of  his  marital  rights.  These 
rights  are  reciprocal  and  exist  on  the  part  of  the  wife  as  dis- 
tinctly as  on  the  part  of  the  husband.  It  is  true  that  marital 
rights  involve  marital  duties,  and  include  the  duty  of  forbear- 
ance on  the  part  of  the  husband  at  the  reasonable  request  of  the 
wife  as  well  as  the  duty  of  submission  on  the  part  of  the  wife  at 
the  reasonable  request  of  the  husband.  In  the  decision  of  such 
matters  a  court  must  take  into  consideration  the  duty  of  the 
husband  as  weU  as  the  duty  of  the  wife.  To  unduly  emphasize 
either  would  be  manifestly  unjust. 

We  deem  it  unnecessary  to  incumber  this  opinion  with  the 
recitals  of  the  plaintiff  in  relation  to  the  delicate  matters  offered 
by  her  in  support  of  her  complaint.  On  the  whole  record  we 
conclude  that  the  plaintiff  is  entitled  to  a  decree  of  divorce.  It 
may  be  pertinent  to  say  that  the  diflSculties  between  the  parties 
hereto  have  reached  such  a  point  that  render  it  undesirable  that 
they  should  longer  live  together.  The  further  recognition  of  the 
bonds  of  matrimony  between  them  would  benefit  neither.  When 
a  wife  cannot  longer  decently  live  with  her  husband  through  his 
fault,  and  that  fault  comes  within  the  purview  of  a  statutory 
ground  for  divorce,  the  marriage  relation  should  cease.  This 
case  presents  the  question  whether  plaintiff  can  safely  live  and 
cohabit  with  her  husband.    We  answer  in  the  negative. 

It  is  further  contended  by  appellant  that  the  court  erred  in 
awarding  to  this  plaintiff  the  care  and  custody  of  the  two  chil- 
dren, a  girl  of  nine  and  a  boy  of  five  years.  The  defendant  at- 
2   DrvoEci:  tcmpts  to  havc  the  finger  of  suspicion  point  in 

*^5^^cMi.  ^^^  direction  of  the  plaintiff  by  reason  of  the 

^^'  fact  that  when   she  left  her  former  home   in 

Guthrie  Center,  Iowa,  she  was  accompanied  by  a  woman  whose 
general  reputation  for  moral  character  was  shown  to  be  bad 
by  the  testimony  of  several  witnesses.  It  is  not  shown,  how- 
ever, except  inferentially  that  the  plaintiff  knew  the  charac- 
ter of  this  woman,  but  it  is  shown  that  when  she  learned  of 
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certain  conduct  on  her  part  that  she  caused  the  impeached  lady 
to  leave  the  newly  acquired  home. 

We  are  not  seriously  impressed  with  the  testimony  intro- 
duced by  the  defendant  for  the  purpose  of  proving  that  the 
mother  of  these  minor  children  is  not  a  proper  person  to  have 
their  care  and  oustody.  A  court  is  naturally  inclined  to  give  to 
the  mother  the  custody  of  her  children  of  tender  years.  Tliis 
tendency  is  well-founded.  It  is  a  recognition  that,  other  condi- 
tions being  equal,  the  mother  is  God's  own  institution  for  the 
rearing  and  upbringing  of  the  child.  It  puts  a  premium  on 
child  culture  in  the  hands  of  an  expert. 

In  the  instant  case  the  defendant  has  no  home  in  which  to 
place  his  minor  children,  except  the  farm  home  of  his  father 
and  it  appears  that  there  is  more  interest  shown  on  behalf  of  the 
grandfather  in  the  boy  than  in  the  girl.  This  probably  im- 
pressed the  trial  court  and  although  we  do  not  question  that  the 
home  of  the  grandfather  is  a  suitable  place  for  the  boy,  yet 
some  reason  should  be  given  for  the  separation  of  a  brother  and 
sister  upon  the  divorce  of  the  parents.  The  mother  has  a  suit- 
able rented  home,  has  employment  at  fair  wages,  and  with  the 
payment  of  the  alimony  awarded  for  the  support  of  the  children 
she  can  manage  things  quite  satisfactorily.  The  action  of  the 
trial  court  in  this  particular  meets  our  approval.  Wherefore 
the  decree  entered  is — Affirmed, 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


In  re  Estate -OP  Henry  C.  W.  Eckey. 

Oscar  Eckey  et  al.,  Appellees,  v.  Henry  Eckey  et  al., 

Appellants. 

WlUiS:  Testamentary  Bight  to  Purchase.  A  provision  in  a  will  to 
the  effect  that  testator's  property  be  appraised,  and  equally  divided 
among  his  children,  with  prior  right  in  named  devisees  in  possession 
to  purchase  at  the  appraised  value,  must,  in  the  absence  of  fraud  in 
the  appraisement,  be  carried  out. 

Appeal  from  Henry  District  Court. — Oscar  Hale,  Judge. 
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November  22,  1921. 

Applications  in  probate  to  require  the  executor  of  dece- 
dent testator  to  convey  to  appellees  certain  real  estate  in  con- 
formity with  the  terms  of  the  will.  The  material  facts  are  stated 
in  the  opinion.  The  trial  court  sustained  the  appellees'  conten- 
tions.— Affirmed. 

J.  F.  Oray  and  J.  C,  McCoid,  for  appellants. 
Seerley  &  Clark  and  W.  F.  Kapp,  for  appellees. 

De  Graff,  J. — The  will  of  Henry  C.  W.  Eckey  was  duly 
admitted  to  probate  February  25,  1918,  and  Henry  Eckey,  Jr., 
nominated  in  the  will,  was  appointed  and  duly  qualified  as 
executor. 

After  providing  for  the  payment  of  debts  and  making  a 
bequest  of  $1,200  to  Ernest  Eckey,  a  son,  the  will  contains  the 
following  provisions: 

"III.  That  the  balance  of  my  property,  both  real  and  per- 
sonal, be  appraised  and  divided  equally  between  my  children. 
This  being  divided  in  eight  equal  parts." 

"V.  My  real  estate  to  be  appraised  by  three  disinterested 
parties.  I  nominate  and  appoint  V.  E.  Lauer,  W.  E.  Buchanan 
and  Aug.  C.  Wick,  as  the  three  appraisers.*' 

**VI.  If  any  of  my  children  reside  on  any  of  said  real  es- 
tate, they  to  have  first  chance  to  purchase  same  at  appraised 
value." 

On  March  22,  1918,  under  a  commission  issued  by  the  clerk 
of  the  district  court,  the  appraisers  named  in  the  will  appraised 
the  property  belonging  to  the  estate.  The  land  in  controversy 
consisting  of  two  different  parcels  of  100  acres  each  was  ap- 
praised respectively  in  the  sums  of  $23,800  and  $24,500. 

At  the  time  of  the  death  of  the  testator,  Walter  Eckey,  son 
of  the  testator,  was  residing  on  one  tract  and  had  been  residing 
there  since  1906.  Oscar  Eckey,  another  son  of  testator,  was 
at  said  time  residing  on  the  other  tract  and  had  been  residing 
there  about  ten  consecutive  years. 

On  January  29,  1919,  Oscar  Eckey  and  Walter  Eckey  each 
served  upon  the  executor  written  notice  of  his  election  to  pur- 
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certain  co  .^^"'^^      re^di^^^  ^*  ^^  appraised 

to  leave  '   ..^  tie  ^^^  psyment  to  the  executor 

ducef  ^^^,..  />^;-,^,.>*  ^>^^^.  ^^ar  and  Walter  each  filed  an 

^^^  ••^'''r''^/^'^'^^^'''  ^^'  ^pi^ceeding  asking  an  order  requir- 

''''  j/^'"^  .^"^/ji^?  P^^^f^otber  of  the  heirs  as  might  be  neces- 

^/,W''*^''^j^tfXr^'^^eparticul^^  parcel  of  land  on  which  he 

'"^  T^S''""'^  ^"^  S  pa/^^'**  ^^  *^®  appraised  value. 
'^'''^'^jdi^^  ^^\  ationsy  answers  were  filed  by  the  executor 
'''^To  t^^^^  ^^peJlaiits  herein,  alleging  among  other  things, 
jj  leg^^^'  ^£xed  by  the  appraisements  were  not  fair  values, 
that  the  y^^^  ^^^  ijaj  elected  not  to  purchase  the  land  under 
^id  ^^^^ .  0  share  equally  with  the  other  legatees. 
tbe  ^'^l^^ther  appears  that  about  the  18th  day  of  April  1918 
itor  filed  an  application  in  the  probate  proceeding  for 
t^'  ^Suction  of  the  will  and  for  authority  to  convey,  and 
the  same  day  there  was  filed  a  petition  by  part  of  the  legatees 
^  gdnst  the  others  for  a  partition  of  the  lands  belonging  to  the 
estate  oi  decedent,  including  the  parcels  above  described.    By 
agreement  of  the  parties  all  of  the  above  proceedings  in  connec- 
tion with  the  real  estate  covered  by  the  will  were  tried  together, 
which  resulted  in  a  decree  in  which  the  court  found  that  the 
appeHees,  Oscar  Eckey  and  Walter  Eckey,  had  the  right  to  pur- 
chase the  respective  parcels  of  land  upon  which  they  resided  at 
the  time  of  the  death  of  testator  at  the  appraised  values,  and 
that  they  had  elected  to  so  purchase  and  title  was  confirmed  in 
them  upon  the  payment  of  the  said  appraised  values. 

From  this  decree,  the  executor  and  part  of  the  devisees  other 
than  Walter  and  Oscar  Eckey  appeal,  and  present  in  argument 
two  questions  which  wc  shall  consider  in  their  order: 

1.  It  is  first  contended  by  appellants  that  the  will  did  not 
give  to  the  appellees  the  right  to  take  the  land  on  which  they 
lived,  at  the  appraised  value.  In  this  contention  we  cannot 
agree.  There  is  no  doubt  as  to  the  intention  of  the  testator. 
The  language  of  the  will  is  clear.  It  provides  that  any  of  the 
testator's  children  residing  on  any  of  his  real  estate  at  the  time 
of  his  death  shall  have  the  first  chance  to  purchase  the  same  at 
the  value  to  be  fixed  by  three  appraisers  named  by  the  testator 
in  his  will. 
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There  is  no  dispute  but  that  Oscar  Eckey  and  Walter  Eckey 
resided  upon  the  tracts  of  land  which  the  court  decreed  they 
had  the  first  chance  to  purchase.  The  appraisers  fixed  the  values 
and  there  is  no  claim  or  evidence  that  they  acted  otherwise  than 
in  good  faith.  The  testator  had  the  right  to  dispose  of  his 
property  as  he  saw  fit,  either  by  absolute  gift  or  by  sale  at  a 
price  to  be  fixed  in  manner  agreeable  to  him.  What  his  reason 
was  for  making  such  a  will  is  not  material,  although  it  may  well 
be  suggested  that  in  his  judgment,  the  appellees  having  resided 
for  so  many  years  upon  the  land  in  question,  had  added  to  its 
value  and  therefore  had  a  prior  right  of  purchase.  See  Snyder 
V.  Snyder,  75  Iowa  255. 

2.  It  is  further  contended  by  appellants  that  if  the  will 
did  give  Oscar  and  Walter  the  right  to  purchase  at  the  appraised 
value,  they  had  each  made  an  election  of  remedies  to  take  their 
equal  shares  with  the  other  heirs  and  were  bound  by  that  elec- 
tion. 

We  do  not  find  any  election  of  remedies  disclosed  by  the 
record.  The  only  election  either  of  the  appellees  made  was  to 
purchase  the  land  offered  him  by  the  will  at  the  price  fixed 
thereunder.  That  right  they  exercised  within  the  year  after 
the  will  was  probated.  There  is  nothing  in  their  acts  or  in  the 
pleadings  filed  in  their  behalf  inconsistent  with  their  purpose 
to  make  that  election.  While  it  is  true  they  did  acquiesce  in 
the  filing  of  the  application  for  a  construction  of  the  will  and 
the  filing  of  tho  petition  in  the  partition  sujt,  yet  those  pro- 
ceedings were  proper  for  the  purpose  of  obtaining  an  order  or 
decree  of  the  court  fixing  the  method  of  conveying  the  property 
and  turning  the  assets  of  the  estate  into  money  that  it  might  be 
readily  distributed. 

The  decree  of  the  district  court  should  be  and  it  is — Af- 
firmed, 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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chase  the  tract  upon  which  he  was  residing  at  the  appraised 

value,  and  each  in  his  notice  tendered  payment  to  the  executor 

of  the  appraised  value. 

About  February  26,  1919,  Oscar  and  Walter  each  filed  an 
application  in  the  probate  proceeding  asking  an  order  requir- 
ing the  executor  and  such  other  of  the  heirs  as  might  be  neces- 
sary to  convey  to  him  the  particular  parcel  of  land  on  which  he 
was  residing  upon  the  payment  of  the  appraised  value. 

To  these  applications,  answers  were  filed  by  the  executor 
and  legatees,  appellants  herein,  alleging  among  other  things, 
that  the  values  fixed  by  the  appraisements  were  not  fair  values, 
and  that  appellees  had  elected  not  to  purchase  the  land  under 
the  will,  but  to  share  equally  with  the  other  legatees. 

It  further  appears  that  about  the  18th  day  of  April  1918 
the  executor  filed  an  application  in  the  probate  proceeding  for 
the  construction  of  the  will  and  for  authority  to  convey,  and 
on  the  same  day  there  was  filed  a  petition  by  part  of  the  legatees 
against  the  others  for  a  partition  of  the  lands  belonging  to  the 
estate  of  decedent,  including  the  parcels  above  described.  By 
agreement  of  the  parties  aU  of  the  above  proceedings  in  connec- 
tion with  the  real  estate  covered  by  the  will  were  tried  together, 
which  resulted  in  a  decree  in  which  the  court  found  that  the 
appellees,  Oscar  Eckey  and  Walter  Eckey,  had  the  right  to  pur- 
chase the  respective  parcels  of  land  upon  which  they  resided  at 
the  time  of  the  death  of  testator  at  the  appraised  values,  and 
that  they  had  elected  to  so  purchase  and  title  was  confirmed  in 
them  upon  the  payment  of  the  said  appraised  values. 

From  this  decree^  the  executor  and  part  of  the  devisees  other 
than  Walter  and  Oscar  Eckey  appeal,  and  present  in  argument 
two  questions  which  we  shall  consider  in  their  order: 

1.  It  is  first  contended  by  appellants  that  the  will  did  not 
give  to  the  appellees  the  right  to  take  the  land  on  which  they 
lived,  at  the  appraised  value.  In  this  contention  we  cannot 
agree.  There  is  no  doubt  as  to  the  intention  of  the  testator. 
The  language  of  the  will  is  clear.  It  provides  that  any  of  the 
testator's  children  residing  on  any  of  his  real  estate  at  the  time 
of  his  death  shall  have  the  first  chance  to  purchase  the  same  at 
the  value  to  be  fixed  by  three  appraisers  named  by  the  testator 
in  his  will. 
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There  is  no  dispute  but  that  Oscar  Eckey  and  Walter  Eckey 
resided  upon  the  tracts  of  land  which  the  court  decreed  they 
had  the  first  chance  to  purchase.  The  appraisers  fixed  the  values 
and  there  is  no  claim  or  evidence  that  they  acted  otherwise  than 
in  good  faith.  The  testator  had  the  right  to  dispose  of  his 
property  as  he  saw  fit,  either  by  absolute  gift  or  by  sale  at  a 
price  to  be  fixed  in  manner  agreeable  to  him.  What  his  reason 
was  for  making  such  a  will  is  not  material,  although  it  may  well 
be  suggested  that  in  his  judgment,  the  appellees  having  resided 
for  so  many  years  upon  the  land  in  question,  had  added  to  its 
value  and  therefore  had  a  prior  right  of  purchase.  See  Snyder 
V.  Snyder,  75  Iowa  255. 

2.  It  is  further  contended  by  appellants  that  if  the  will 
did  give  Oscar  and  Walter  the  right  to  purchase  at  the'  appraised 
value,  they  had  each  made  an  election  of  remedies  to  take  their 
equal  shares  with  the  other  heirs  and  were  bound  by  that  elec- 
tion. 

We  do  not  find  any  election  of  remedies  disclosed  by  the 
record.  The  only  election  either  of  the  appellees  made  was  to 
purchase  the  land  offered  him  by  the  will  at  the  price  fixed 
thereunder.  That  right  they  exercised  w-ithin  the  year  after 
the  will  was  probated.  There  is  nothing  in  their  acts  or  in  the 
pleadings  filed  in  their  behalf  inconsistent  with  their  purpose 
to  make  that  election.  While  it  is  true  they  did  acquiesce  in 
the  filing  of  the  application  for  a  construction  of  the  will  and 
the  filing  of  the  petition  in  the  partition  su^t,  yet  those  pro- 
ceedings were  proper  for  the  purpose  of  obtaining  an  order  or 
decree  of  the  court  fixing  the  method  of  conveying  the  property 
and  turning  the  assets  of  the  estate  into  money  that  it  might  be 
readily  distributed. 

The  decree  of  the  district  court  should  be  and  it  is — Af- 
firmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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William  Lerch  et  al.,  Appellees,  v.  W.  M.  Short  et  al., 

Appellants. 

OESTIOBABI:     Validity  of  Ordinance.    Certiorari  will  lie,  to  test  the 

1  validity  of  an  ordinance  vacating  an  alley. 

OEBTIOBABI:      Evidence   Dehors   Betnxn.     Proceedings    in   certiorari 

2  need  not  be  heard  solely  on  the  return.  Any  testimony  may  be  re- 
ceived, if  it  bears  on  the  issue  of  illegality  or  jurisdiction. 

MUNIOIPAL  OOBPOBATIONS:     Arbitrary  Vacation  of  Alley.     The 

3  vacation  of  a  much  used  alley  which  extends  entirely  through  a 
block,  for  the  sole  purpose  of  selling  such  vacated  strip  only  to  the 
adjoining  landowners,  is  an  arbitrary  exercise  of  the  power  of  the 
council,  and  therefore  void. 

Appeal  from  Woodbury  District  Court. — George  Jepson,  Judge. 

November  22,  1921. 

This  is  an  appeal  from  the  action  of  the  Woodbury  district 
court  in  declaring  null  and  void,  under  a  writ  of  certiorari,  an 
ordinance  of  the  city  council  of  the  city  of  Sioux  City,  vacating 
an  alley. — Affirmed. 

Free  <&  Piclcus,  E.  G.  Smiih,  and  Kindig,  McGill,  Stewart 
&  Hatfield,  for  appellants. 

Marks  cfc  Marks,  Shidl,  Gill,  Sammis  &  StUwill,  and  Hen- 
derson, Fribourg  &  Hatfield,  for  appellees. 

De  Graff,  J. — Two  questions  are  presented  on  this  appeal. 
1st.  May  the  validity  of  an  ordinance  vacating  an  alley  be 
tested  by  certiorari  ?    We  are  committed  to  the  proposition  that 

certiorari  is  the  proper  remedy.     Stubenrauch 

1    Certiorari  * 

*  validity  of  '         V,  Neyenesck,  54  Iowa  567 ;  McLachXan  v,  Incor- 
or  inance.  poTated  Towu  of  Gray,  105  Iowa  259 ;  Rockwell 

V.  Bowers,  88  Iowa  88. 

2d.  May  the  trial  court  hear  evidence  dehors  the  return 
in  order  to  determine  whether  or  not  the  tribunal  whose  act  is 
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brought  into  question  had  jurisdiction,  or  otherwise  acted  il- 

.    legally  ? 

2.    CERTIORAKI:  i-ij        ox-  Ate  a  "J 

evidence    dehort  Codc    ScctlOU    4154   prOVldOS : 

"^*  **The  writ  of  certiorari  may  be  granted 

when  authorized  by  law,  and  in  all  cases  where  an  inferior 
tribunal,  board  or  ofiBcer  exercising  judicial  functions  is  alleged 
to  have  exceeded  his  proper  jurisdiction,  or  is  otherwise  acting 
illegally,  and  there  is  no  other  plain,  speedy  and  adequate 
remedy." 

Appellants  contend  that  in  determining  whether  or  not  the 
inferior  tribunal  had  jurisdiction  or  acted  illegally,  no  evidence 
outside  of  the  return  can  be  considered.  We  are  not  inclined 
to  limit  the  writ  of  certiorari  within  such  narrow  walls.  It  is 
said  in  Hatch  v.  Board  of  Supervisors,  170  Iowa  82 : 

"Certiorari  is  tried  in  the  district  court  primarily  upon 
the  return  made  to  it,  and  Code  4159  provides  that,  if  that 
return  be  defective,  the  court  may  order  a  further  return,  and 
compel  same  by  attachment.  By  provision  of  Code  4160,  the 
district  court  hears  the  matter  'upon  the  record,  proceedings, 
and  facts  as  certified,  and  such  other  testimony,  oral  or  written, 
as  either  party  may  introduce.'  Clearly  enough,  this  authorizes 
the  introduction  of  .such  oral  testimony  as  either  party  may 
elect,  in  addition  to  the  record  and  the  facts  certified  by  return, 
original  or  amended.  But  it  does  not  say  to  what  such  testimony 
may  be  addressed.  We  are  satisfied  this  permits  no  more  than 
the  addressing  of  oral  testimony  to  the  question  whether  the 
tribunal  in  review  has  exceeded  its  jurisdiction,  or  otherwise 
acted  illegally." 

It  clearly  appears  from  our  decisions  that  any  testimony 
bearing  upon  the  question  of  jurisdiction,  or  whether  or  not  the 
lower  tribunal  otherwise  acted  illegally,  is  admissible. 

The  title  to  streets  and  alleys  of  a  city  is  held  by  the  city 
in  trust  for  the  public,  and  the  council  may  not  dispose  of  them 
in  disregard  of  the  public  good  or  to  subserve  the  private  inter- 
3   MUNICIPAL  ^^  ^^   individuals.     Walker  v.   City  of  Des 

a^blSS^^v^a^a'  ^oines,  161  Iowa  215;  Louden  v.  Starr,  171 
tion  of  alley.  lowa  528.  A  city  council  must  not  act  arbitrar- 
ily in  vacating  a  street  or  alley  and  thereby  contravene  the 
rights  of  the  public. 

Vol.  192  I  a. —37 
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A  careful  analysis  of  the  evidence  in  this  case  leads  to 
the  conclusion  that  the  city  council  of  the  city  of  Sioux  City 
was  more  interested  in  making  an  advantageous  sale  of  the 
property  used  as  an  alley,  and  in  determining  that  no  one  other 
than  the  adjoining  property  owner  should  get  title  thereto,  than 
in  safeguarding  the  convenience  of  the  public  with  respect  to  the 
unrestricted  use  of  the  alley.  This  is  not  an  alley  extending 
to  the  rear  of  the  buildings  fronting  on  the  street  and  then 
ending,  as  in  some  of  the  cases  we  have  heretofore  considered; 
but,  on  the  contrary,  the  alley  extends  through  the  block  and 
is  used  quite  extensively  for  what  might  be  termed  **  through 
trafiBc.''  It  materially  aids  in  reducing  the  volume  of  traflBc 
upon  and  along  the  main  highways  and  streets  of  that  vicinity ; 
and  other  persons,  including  appellees,  owning  property  in  the 
same  block  use  the  alley  as  a  means  of  ingress  and  egress  to  and 
from  property  situated  in  the  block. 

The  mayor  of  the  city  of  Sioux  City  testified  that  the  matter 
was  first  brought  to  his  attention  by  a  proposition  of  the  owners 
of  the  abutting  property  to  purchase  the  property  in  the  alley ; 
that  he  would  not  have  favored  the  closing  of  the  alley  except 
that  the  title  would  go  to  the  abutting  owners;  and  that  he 
knew  that  the  property  owners  and  the  leasee  of  the  property 
on  both  sides  of  this  alley  would  never  have  consented  to  its 
vacation  except  on  condition  that  they  were  to  get  title  to  it. 
James  Malone,  one  of  the  members  of  the  city  council,  testified 
that  if  there  had  not  been  a  proposition  from  a  representative 
of  the  owner  of  the  property  on  each  side  of  the  alley,  there 
would  have  been  no  action  taken  to  close  the  alley.  J.  B.  Mann, 
another  councilman,  testified  that  he  would  never  have  consented 
to  the  vacation  of  the  alley  except  on  condition  that  the  people 
that  owned  the  adjoining  property  should  acquire  the  title  to  it. 

These  witnesses  also  testified  that  the  alley  opened  upon 
a  main  traveled  highway  or  street  through  Sioux  City,  causing 
it  to  be  an  ever  present  source  of  danger ;  that  if  it  were  closed, 
and  a  solid  business  front  erected  in  the  place  where  the  alley 
now  is,  the  appearance  of  the  street  would  be  rendered  much 
more  sightly ;  and  that  the  sale  of  the  alley  for  $20,000  was  an 
advantageous  one  to  the  city. 

It  thus  appears  that  this  alley  serves  as  a  thoroughfare 
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through  this  particular  block  of  lots  in  Sioux  City,  and  although 
it  may  have  been  the  source  of  some  danger  common  to  all  alleys, 
and  although  it  may  have  been  disturbing  to  an  aesthetic  eye, 
and  although  its  sale  may  have  brought  to  the  city  of  Sioux 
City  a  fair  return,  it  never  would  have  been  vacated  by  the 
city  council  except  for  the  proposition  made  by  the  owners  of 
the  land  on  each  side  to  purchase  it  from  the  city,  to  pay  an 
adequate  consideration  therefor,  and  to  erect  a  solid  building 
front  in  its  place.  With  these  facts  uncontradicted  in  the  evi- 
dence, we  are  convinced  that  the  city  council  acted  arbitrarily 
in  the  premises  and  without  proper  regard  for  the  public  inter- 
ests and  convenience,  and  that  its  action  with  respect  thereto 
was  properly  annulled  by  the  lower  court  on  the  writ  of  cer- 
tiorari.   Wherefore,  the  judgment  entered  is — Affirmed,  . 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


James  H.  Livingston  et  al..  Appellants,  v.  Lenox  College  et  al.. 

Appellees. 

WILLS:     Construction — Conditions  as  to  "Raising"  Money.    A  condi- 

1  tion  in  a  devise  to  a  college  to  the  effect  that  the  devise  shall  vest 
only  when  the  college  has  ** raised**  a  stated  amount  of  money  to 
supplement  the  devise,  is  fully  met  by  obtaining  bona-fide  subscrip- 
tions to  the  required  amount  from  financially  responsible  subscribers. 

WILLS:    Construction — Reversion  Because  of  Failure  to  Execute  Char- 

2  ity.  Heirs  of  a  testator  may  not  assert  a  reversion  to  themselves 
of  a  fully  vested  devise  to  an  educational  charity,  on  the  ground 
that  the  charity  is  not  being  carried  out,  when  testator  has  not 
specified  any  conditions  under  which  there  should  be  such  reversion. 

Appeal  from  Delaware  District  Court. — H.  B.  Boies,  Judge. 

November  22,  1921. 

The  nature  and  effect  of  this  controverfify  are  sufficiently 
disclosed  in  the  following  opinion.  The  relief  sought  by  the 
plaintiffs  having  been  denied  by  the  district  court,  they  have 
appealed. — Affirmed, 
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Carr  &  Carr  and  Edwards,  Longley,  Bansier  cfe  Harris,  for 
appellants. 

Yoran  &  Yoran  and  Trewin,  Simmons  &  Trewin,  for  ap- 
pellees. 

Weaver,  J. — ^Archibald  Livingston,  unmarried  and  without 
lineal  descendants,  died  testate,  March  19,  1909.  His  will  and 
codicil  thereto  disposed  of  an  estate  of  the  value  of  about  $30,000, 

as  follows:  First:  To  certain  named  trustees, 
'  stru'ction:  to  bc  used  for  the  erection  and  maintenance  of 

to^'^rahSng"*  a  hospital  in  the  city  of  Monticello,  on  condition 
™^°®^"  that  said  city,  within  two  years  after  the  death 

of  the  testator,  shall  raise  an  additional  sum  of  $50,000  in  cash, 
to  aid  in  the  promotion  of  such  charity.  If,  however,  the  city 
of  Monticello  fails  to  meet  this  condition,  the  testator  in  such 
event  gives,  devises,  and  bequeaths  the  estate  to  Lenox  College, 
at  Hopkinton,  Iowa,  '*for  the  purpose  of  an  experimental  sta- 
tion in  farming  and  domestic  science  in  South  Fork  Township, 
Delaware  County,  Iowa,  to  be  known  as  the  Archibald  Living- 
ston Home  and  this  gift  is  upon  the  condition  that  said  Lenox 
College  shall,  within  one  year  after  the  expiration  of  the  time 
or  the  refusal  of  Monticello  to  raise  funds  as  required  to  aid  in 
the  erection  and  maintenance  of  a  hospital,  raise  $25,000  to 
equip  said  Archibald  Livingston  Home  and  to  be  added  to  the 
gift  herein  given  and  to  be  known  as  the  Archibald  Livingston 
Home  and  made  an  experimental  home  for  college  students. 
If  the  conditions  herein  are  not  accepted  by  Monticello  or  Lenox 
College  of  Hopkinton,  Iowa,  then  my  said  estate  shall  go  to  my 
legal  heirs  as  the  law  gives,  share  and  share  alike." 

This  will  having  been  filed  for  probate  very  soon  after  the 
testator's  decease,  the  plaintiffs  in  the  present  action,  or  some 
of  them,  claiming  to  be  his  heirs  at  law,  appeared  to  contest  its 
admission  to  probate,  alleging  the  testator's  want  of  testamen- 
tary capacity,  and  asserting  that  the  will  and  codicils  had  been 
executed  under  undue  influence.  The  litigation  thus  beginning 
in  1909  ran  its  weary  way  through  the  courts  until  1913,  when 
the  will  and  codicils  were  admitted  to  probate.  An  appeal  there- 
from was  taken  by  the  contestants  to  this  court,  and  the  judg- 
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ment  of  the  trial  court  sustaining  the  will  was  finally  affirmed, 
and  rehearing  denied  in  January,  1917.  In  June,  1918,  this 
action  was  begun  by  the  heirs  who  had  contested  the  will.  The 
petition  recites  the  facts  hereinbefore  mentioned,  and  alleges 
the  failure  of  the  city  of  Monticello  to  accept  the  devise  in  its 
favor.  It  further  alleges  that  Lenox  College  did  not  comply, 
and  has  not  complied,  with  the  condition  precedent  to  its  right 
to  receive  said  devise,  in  that  it  did  not,  within  the  time  pre- 
scribed by  the  will  or  at  any  time  since,  raise  the  required  sum 
of  $25,000,  to  equip  the  proposed  Archibald  Livingston  Home, 
and  has  failed  to  perform  the  condition  subsequent  attached 
to  said  devise,  in  that,  although  more  than  five  years  have  passed, 
the  college  has  taken  no  steps  toward  the  erection  and  mainte- 
nance of  said  home,  as  contemplated  by  the  testator;  that  the 
college  is  insolvent,  having  no  available  funds  with  which  to 
perform  such  condition;  and  that  there  is  no  reasonable  pros- 
pect that  it  will  ever  be  able  to  comply  therewith.  The  plaintiffs 
therefore  pray  for  equitable  relief,  declaring  that  they,  as  heirs 
at  law  of  the  testator,  are  entitled  to  recover  said  estate,  under 
the  terms  of  the  will;  that  neither  the  city  of  Monticello  nor 
Lenox  College  ever  performed  the  conditions  attached  to  the 
devise,  and  never  became  vested  with  any  right,  title,  or  interest 
in  the  estate.  Because  thereof,  the  court  is  asked  to  exercise  its 
equitable  powers  to  protect  the  estate  from  waste  or  diminution 
in  the  defendants'  hands. 

Answering  the  petition,  Lenox  College  and  the  executor  of 
the  will  admit  the  failure  of  the  city  of  Monticello  to  accept 
the  devise  in  its  favor,  but  specifically  deny  that  the  college  has 
failed  to  perform  the  condition  of  the  devise  made  for  its  benefit, 
and  allege  that  it  has  complied  therewith,  and  has  formally  ac- 
cepted the  gift.  They  aver  that  the  devise  to  the  college  was 
an  absolute  and  completed  gift  of  the  entire  estate,  and  not  in 
trust,  subject  only  to  the  conditions  expressed  in  the  will,  which 
conditions  have  been  complied  with  by  raising  the  required 
amount  of  $25,000,  and  by  filing  in  the  probate  proceedings  its 
written  acceptance  of  such  devise,  and  agreeing  to  carry  out  its 
provisions.  The  answer  pleads,  in  further  bar  of  this  action, 
that,  in  the  proceedings  contesting  the  will  of  the  testator,  and 
after  the  expiration  of  three  years  from  his  death,  the  con- 
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testants,  now  plaintiffs  herein,  filed  pleadings  in  aid  and  support 
of  such  contest,  alleging  that  Lenox  College  failed  and  n^lected 
to  accept  the  devise  in  its  favor,  and  that  by  reason  thereof  it 
forfeited  and  lost  all  right  and  interest  in  the  estate,  and  said 
devise  for  its  benefit  became  void  and  of  no  effect.  It  is  further 
alleged  that  the  issue  thus  tendered  was  tried  in  that  proceed- 
ing and  adjudicated  against  the  contention  of  the  plaintiffs,  and 
that  such  issue  cannot  be  tried  again  in  this  action. 

The  trial  court  heard  the  evidence  offered  by  the  respective 
parties,  and  under  date  of  November  5,  1919,  entered  a  decree 
to  the  effect  that  Lenox  College  is  the  *'sole  legatee  of  the  entire 
estate  of  Archibald  Livingston,  deceased;''  that  said  *' Lenox 
College  has  fully  complied  with  the  terms  specified  by  the  testa- 
tor upon  which  the  legacy  to  it  was  conditioned,"  and  thereby 
became  entitled  to  its  benefits;  and  that  said  college  is  '^ ad- 
judged and  decreed  to  be  fully  and  irrevocably  vested  with  the 
title  in  fee  to  all  the  real  estate  of  which  the  testator  died 
seized,  together  with  all  right  of  property  therein  and  of  all 
personalty  belonging  to  said  estate,  subject  only  to  its  proper 
administration."  It  was  further  adjudged  that  the  plaintiffs 
have  no  right,  title,  or  interest  in  the  estate,  and  are  therefore 
barred  and  estopped  from  having  or  making  any  claim  thereto 
adverse  to  Lenox  College. 

I.  The  abstract  of  the  evidence  in  the  case  is  too  voluminous 
to  justify  us  in  embodying  any  considerable  part  of  it  in  this 
opinion.  It  tends  fairly  to  show  that,  when  informed  of  the 
devise,  and  that  Monticello  would  not  accept  it,  Lenox  College 
began  an  organized  effort  to  secure  the  offered  benefits  of  the 
Livingston  will.  To  that  end,  its  oflScers  and  faculty  inaugurated 
w^hat  is  called  in  the  record  the  '* Livingston  Drive,"  to  raise 
a  fund  suflBcient,  not  only  to  meet  the  conditions  of  the  Living- 
ston devise,  but  for  several  other  purposes  connected  with  the 
support  of  the  college,  and  for  improvement  of  the  college  build- 
ings. The  time  for  raising  the  fund  to  meet  the  condition  named 
in  the  will  was  to  expire  on  March  19,  1912.  The  campaign  to 
secure  the  fund  closed  on  March  15,  1912;  and  on  that  date, 
the  trustees  of  the  college  found  that  the  pledges  and  subscrip- 
tions obtained,  including  the  Livingston  estate,  of  the  value  of 
$30,000,  aggregated  $105,830.92.     This  being  determined,  the 
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trustees  adopted  a  resolution  appropriating  $25,000  of  said 
fund  to  meet  the  condition  of  the  gift,  and  notified  the  executor 
of  the  will  of  the  acceptance  of  the  devise. 

The  foregoing  statement  is  sufficient  to  bring  us  to  the 
question  which  counsel  for  appellant  say  ''is  the  decisive  issue 
in  this  case. ' '  Was  the  sum  of  $25,000  in  fact  *  *  raised, ' '  within 
the  true  meaning  of  the  wilH  This  the  appellants  answer  in 
the  negative. 

Before  taking  up  this  discussion,  it  is  well  to  explain  in  some 
detail  the  method  or  plan  pursued.  Subscriptions  were  sought 
from  friends  and  liberally  disposed  persons,  payable  on  condi- 
tion that  an  aggregate  of  such  pledges  to  the  amount  of  $75,000 
should  be  obtaijied  by  March  18,  1912.  In  a  large  part,  these 
subscriptions  were  made  in  the  form  of  promissory  notes,  pay- 
able to  Lenox  College  at  varying  dates  in  the  future,  and  most 
of  them  drawing  interest.  Each  note  was,  in  terms,  made 
payable  on  condition  ''that  $75,000  are  subscribed  to  Lenox 
College,  and  the  conditions  of  the  Archibald  Livingston  legacy 
(estimated  at  $30,000)  are  met  by  March  18,  1912/'  Much 
the  greater  proportion  of  the  larger  pledges  were  time  sub- 
scriptions, and  at  no  time  within  the  prescribed  period  for  com- 
plying with  the  conditions  of  the  will  did  the  college  or  its 
trustees  have  on  hand  in  money  an  amount  of  $25,000  applicable 
to  that  purpose.  It  satisfactorily  appears,  however,  that,  before 
March  19,  1912,  the  college  did  receive  good  subscriptions  of 
the  character  above  indicated  very  considerably  in  excess  of 
$25,000,  and  that  the  college  trustees^  by  formal  action,  appropri- 
ated therefrom  the  amount  required  to  meet  the  condition  im- 
posed upon  the  gift. 

But,  say  counsel,  this  testamentary  condition  calls  for  the 
raising  of  $25,000,  and  this  call  for  "dollars"  cannot  be  satis- 
fied by  subscriptions  or  pledges,  no  matter  how  good,  or  by  ob- 
taining the  required  sum  in  the  form  of  mere  promises  or  choses 
in  action.  But  this  proposition,  we  think,  is  entirely  too  sweep- 
ing. The  testator's  language  is  to  be  construed  according  to 
its  usual  or  popular  signification,  taking  into  consideration  the 
subject-matter  of  the  devise  which  he  was  then  framing.  The 
man  who  is  sent  out  to  "raise"  $1,000  or  any  other  given  sum 
by  popular  subscription,  in  support  of  a  named  charity,  or  for 
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the  erection  of  a  church,  or  the  relief  or  endowment  of  a  college, 
and  comes  back  with  his  subscription  paper  signed  by  a  list  of 
responsible  men  and  women,  pledging  themselves  to  pay  the 
desired  amount  within  a  reasonable  limit  of  time,  has  accom- 
plished the  work  committed  to  him  as  fully  and  completely  as 
if  he  had  received  the  subscribers'  bank  checks.  He  has  ** raised 
the  money."  It  is  a  matter  of  familiar  knowledge  that  gifts 
to  some  public  charity  are  frequently  offered  on  condition  that 
additional  money  be  raised,  to  increase  the  proposed  benefits 
or  to  make  the  original  gift  more  effective  for  its  designed 
purpose.  It  is  equally  well  known  that,  as  a  rule,  these  condi- 
tions are  met  by  popular  subscriptions  payable  in  the  future, 
and  such  raising  of  the  money  is  universally  taken  and  con- 
sidered as  a  compliance  with  the  prescribed  conclition.  It  is,  of 
course,  possible  for  a  testator  or  other  donor  to  make  his  gift 
conditional  upon  the  actual  receipt  and  possession  by  the  donee 
of  the  additional  sum ;  but  unless  that  intention  is  expressed  in 
words  more  restrictive  than  are  used  in  the  Livingston  will, 
the  condition  attached  to  such  gift  should  not  be  thus  narrowly 
interpreted.  It  is  worth  while  at  this  point  to  note  the  exact 
terms  used  by  the  testator.  In  the  devise  to  the  Monticello 
trustees,  in  the  codicil  to  the  will,  he  stated  the  condition  of 
such  gift  to  be  that,  **  within  two  years  after  my  death  the  town 
or  city  of  Monticello,  Iowa,  shall  raise  in  cash  the  sum  of 
$50,000,*'  etc.;  but  in  the  same  paragraph  of  the  codicil,  where 
he  makes  the  alternative  devise  to  Lenox  College,  he  states  the 
condition  of  the  gift  to  be  that  **said  Lenox  College  shall  within 
one  year  after  the  expiration  of  the  time  or  the  refusal  of  Mon- 
ticello •  •  •  raise  $25,000  to  equip,"  etc.  The  words  ''in 
cash,"  which  appear  in  connection  with  the  gift  to  Monticello, 
are  not  used  with  reference  to  the  gift  to  the  college.  This 
variation  in  the  terms  of  the  two  conditions  is  not  without 
some  signification  of  the  testator's  understanding  that  the  fund 
would  have  to  be  raised  in  the  usual  and  familiar  way,  to  which 
we  have  adverted.  Judicial  precedents  upon  the  proposition 
are  few,  but  not  entirely  wanting.  Perhaps  as  nearly  in  point 
as  any  is  the  case  of  New  London  L.  c€*  S,  Inst.  v.  Prescott,  40 
N.  H.  330,  where  a  subscription  was  conditional  upon  the  **  rais- 
ing" of  an  additional  amount;  and  it  was  held  that,  unless  the 
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amount  in  question  is  in  good  faith  subscribed,  the  subscriber 
is  released.  Again,  it  must  be  remembered  that  the  word  **  dol- 
lar" does  not  always  necessarily  mean  coin  of  the  realm,  or  legal 
tender  currency.  It  is  often  used  as  a  measure  or  estimate  of 
the  value  of  lands  or  of  personalty,  or  of  bills  or  notes  or  other 
property.  A  statement  that  a  man  is  possessed  of  $25,000  is 
true,  in  the  generally  accepted  sense  of  the  word,  even  though 
he  has  not  in  hand  a  dollar  in  coin  or  currency,  if  he  is  able 
to  produce  that  value  in  certificates  of  deposit  or  bonds  or  notes 
or  other  securities  or  property  fairly  representing  that  amount. 
It  is  in  this  sense,  we  think,  that  the  word  is  used  in  the  devise 
to  the  college;  and  if  the  college  did,  within  the  time  limited, 
secure  bona-fide  subscriptions,  pledges,  and  gifts  to  the  amount 
of  $25,000  or  more,  with  which  to  meet  the  condition  imposed 
by  the  will,  that  condition  was  thereby  satisfied,  and  the  right 
of  the  college  to  receive  the  benefits  of  the  devise  became  fully 
vested.  That  the  required  sum  was,  in  this  sense,  raised  for  the 
specified  purpose,  is  not  open  to  reasonable  doubt.  Among  the 
subscriptions  and  contributions  to  the  '* Livingston  Drive"  were 
one  of  $10,000  from  an  organization  of  the  Presbyterian  Church ; 
one  of  property  from  a  Mrs,  Doolittle,  of  $7,500;  and  another 
of  $3,000  from  Mrs.  McCormiek.  These  subscriptions  were  made 
before  March  18, 1912,  and  collected  soon  after  that  date.  There 
were  also  included  promissory  notes  payable  on  demand,  $9,298; 
other  notes,  maturing  at  various  dates  within  five  years, 
$18,644.19;  other  notes,  payable  at  later  dates,  $2,474.36;  and 
still  others  which  were  subject  to  certain  stated  contingencies. 
The  bona-fide  character  of  these  subscriptions  is  not  questioned ; 
and  for  reasons  which  are  already  stated,  the  fact  that  the  money 
thereon  had  not  been  paid  within  the  three-year  period  after  the 
death  of  the  testator,  is  not  a  controlling  circumstance  against 
the  trial  court's  finding. 

It  is  objected,  however,  that,  in  several  instances,  the  col- 
lege granted  scholarships  in  consideration  of  notes  given  in  aid 
of  the  drive.  If  this  be  a  good  reason  for  refusing  to  count  such 
subscriptions,  there  is  still  left  a  safe  margin  without  them; 
but:  we  see  no  good  reason  why  they  should  be  rejected. 

The  trial  court,  therefore,  did  not  err  in  its  conclusion  that 
the  sum  needed  to  meet  the  condition  attached  to  the  devise 
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was  ** raised,"  within  the  meaning  of  the  testator,  as  expressed 
in  his  will  and  codicil. 

II.  It  is  further  contended  for  the  appellants  that,  even 
if  it  be  held  that  the  additional  sum  of  $25,000  was  ** raised" 
within  the  time  limited  for  that  purpose,  the  college  has  forfeited 

or  lost  its  right  to  the  devise,  because  it  has 

2.  Wills:  con-  -.-.■,  i  i«  ^       i         a       i  m     i  -■    t  • 

Btruetion:  thus  far  failed  to  establish  the  Archibald  Liv- 

because  of  ingston  Homc,  as  intended  and  directed  by  the 

execute  testator,  and  because  the  funds  raised  by  the 

^  ^^^  ^'  Livingston  Drive  have  been,  to  a  great  extent, 

expended  for  other  purposes. 

Conceding,  for  the  purposes  of  this  case,  that  the  college, 
having  accepted  and  received  the  benefits  of  the  devise  in  its 
favor,  is  in  duty  bound  to  apply  the  property  and  funds  so 
acquired  to  the  uses  prescribed  by  the  will,  we  have  first  to 
inquire  whether  the  appellants  have  any  such  interest  in  the 
subject-matter  as  will  enable  them  to  maintain  this  action.  The 
devise  has  but  one  condition  precedent  to  a  vesting  of  the  gift 
in  the  college,  and  that  is  that  **  Lenox  College  shall  [within 
the  time  prescribed]  raise  $25,000  to  equip  said  Archibald  Ijiv- 
ingston  Home  and  to  be  added  to  the  gift  herein  given."  When 
that  condition  was  met,  as  we  hold  it  was,  the  estate  so  devised 
vested  at  once  in  Lenox  College.  The  will  neither  provides  nor 
attaches  to  such  devise  any  condition  subsequent,  upon  failure 
of  which  the  college  may  be  divested  of  the  estate,  in  favor  of 
the  heirs  of  the  testator.  The  devise  over  to  the  heirs  was  made 
contingent  upon  the  failure  of  the  college  to  perform  the  condi- 
tion precedent, — the  raising  of  additional  aid  to  the  amount  of 
$25,000 ;  and  when  that  condition  was  performed,  the  possibility 
that  the  devise  over  would  ever  be  effective  was  extinguished. 
It  did  not,  of  course,  relieve  the  college  of  its  legal  and  moral 
obligation  to  apply  the  estate  so  received  to  its  intended  pur- 
pose. If  it  shall  fail  in  this  duty,  it  is  not  answerable  for  such 
failure  to  the  appellants,  -whose  only  possible  interest  in  the 
Livingston  estate  was  eliminated  by  its  vesting  in  the  college. 
The  wrong,  if  one  is  done,  is  to  the  educational  charity  to  the 
use  of  which  the  testator  dedicated  it,  and  the  law  is  not  without 
an  appropriate  remedy  for  its  protection,  if  needed. 

It  is  to  be  said  in  this  connection  that,  while  Archibald 
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Livingston  has  been  dead  for  twelve  years  or  more,  and  his 
devise  in  favor  of  the  college  vested  some  nine  years  since,  the 
appellants  have  managed  to  make  the  rights  of  the  college  in 
the  premises  the  subject  of  constant  litigation;  so  that,  prac- 
tically speaking,  there  has  never  been  a  time  when  the  college 
could,  with  safety  or  propriety,  proceed  to  utilize  the  gift  made 
by  Livingston ;  and  even  if  the  question  were  one  which  we  could 
properly  investigate  in  this  proceeding,  we  should  be  compelljed 
to  say  that  the  delay  in  making  the  intended  use  of  such  gift  has 
not  been  unreasonable. 

This  conclusion  renders  unnecessary  specific  reference  to 
other  questions  which  have  had  more  or  less  discussion  in  argu- 
ment. Since  what  counsel  designate  as  the  ''decisive  issue  in 
the  case,"  the  question  whether  the  required  sum  was  ''raised," 
within  the  meaning  of  that  phrase  in  the  will,  has  been  decided 
against  the  appellants'  contention,  little  more  is  left  to  be  con- 
sidered. The  issues  generally  seem  to  have  been  carefully  and 
fairly  tried,  and  we  are  persuaded  that  they  were  correctly 
determined  by  the  trial  court.  The  decree  appealed  from  is — 
Affirmed. 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 


R,  M.  Merriam,  AppeMee,  v.  A.  J.  Leeper  et  al..  Appellants. 

VSKBOB  AND  PX7B0HASEB:    Refusal  to  Execute  Note  with  Bixrden- 

1  some  Provision.  A  purchaser  of  land  who  contracts,  in  a  brief  and 
undetailed  way,  to  execute  at  a  future  date  notes  and  mortgages, 
may  legally  refuse  to  execute  notes  and  mortgages  which  contain 
burdensome  provisions  which  are  not  (yrdiTUirily  employed  in  closing 
such  transactions,  and  which  were  never  within  the  contemplation 
of  the  parties.  So  held  where  extraordinary  provisions  accelerating 
the  maturity  date  were  inserted  in  the  papers. 

MOBTOAOES:     Waiver  of  Accelerating  Olanse.     A  provision  that  a 

2  note  and  mortgage  may  be  instantly  foreclosed  if  the  land  be  sold, 
is  waived  when  the  holder,  with  full  knowledge  of  the  sale,  does  not 
object  thereto,  and  actively  assists  the  buyer  in  securing  a  tenant. 

BEFOBMATION  OF  INSTBX7MENTS:     Mutual  Mistake  Wlien  Instru- 

3  meat  Signed  Without  Beading.  A  party  who  executes  notes  and 
mortgages  without  reading  them,  but  in  the  full  belief  that  they 
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have  been  prepared  strictly  in  aecord  with  a  prior  contract,  which 
provided  for  their  execution  and  for  the  general  terms  thereof,  may 
have  reformation,  ux>on  the  basis  of  mutual  mistake,  upon  later  dis- 
covering that  said  notes  and  mortgages  contain  provisions  which 
are  highly  prejudicial  to  him  and  inconsistent  with  the  terms  and 
fair  implications  of  said  prior  contract.  Mistake  on  the  part  of 
the  payee  may  be  inferred  from  the  circumstances. 

Appeal  from  Delaware  District  Court. — E.  B.  Stiles,  Judge. 

* 

November  22,  1921. 

Suit  in  equity,  to  foreclose  three  real  estate  mortgages 
amounting  to  a  sum  total  of  $46,000.  These  mortgages  were 
executed  on  May  10,  1918,  and  drew  interest  from  March  1, 
1919,  and  purported  to  become  due  in  seven  years  from  March 
1,  1919,  with  interest  at  5  per  cent.  The  plaintiff  purported 
to  declare  the  same  due,  by  reason  of  certain  accelerating  pro- 
visions contained  in  the  mortgages.  The  defendants  pleaded 
that  none  of  the  mortgages  sued  on  were  due,  for  the  following 
reasons:  (1)  That  the  alleged  accelerating  provisions  of  the 
mortgages  upon  which  the  plaintiff  purported  to  declare  the 
mortgages  due  had  been  waived  by  the  plaintiff  before  bringing 
suit;  (2)  because  such  accelerating  provisions  had  no  proper 
place  in  the  mortgages,  and  the  defendants'  signatures  were 
obtained  to  such  mortgages  in  such  form  by  fraud  and  deceit 
of  the  plaintiff  and  his  assignor,  in  that*  the  plaintiff's  assignor 
had  fraudulently  concealed  the  same  from  the  knowledge  of 
the  defendants  at  the  time  of  the  execution  of  the  mortgages, 
and  had  by  fraud  and  artifice  induced  the  defendants  not  to 
read  such  provisions,  whereby  the  defendants  signed  the  mort- 
gages without  any  knowledge  of  the  presence  of  such  provisions. 
These  facts  were  set  forth  in  a  cross-bill,  and  a  reformation  of 
the  mortgage  was  prayed.  The  decree  of  the  trial  court  found 
a  waiver  on  the  part  of  plaintiff,  and  dismissed  plaintiff's  peti- 
tion. It  also  dismissed  the  defendants '  cross-bill,  on  the  ground 
that  fraud  was  not  proved,  and  on  the  further  ground  that  the 
defendants  were  negligent  in  having  failed  to  read  the  mortgage. 
Both  parties  appeal.  The  defendants,  having  first  perfected 
their  appeal,  are  denominated  the  appellants. — Affbnncd  in  part; 
reversed  in  part. 
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Korf  &  Korf,  Campbell  &  Campbell y  find  Carr  &  Carr,  for 
appellants. 

Branson  <fe  Tierney,  for  appellees. 

BvAj^s,  C.  J. — I.    The  mortgages  in  question  were  executed 
pursuant  to  a  prior  contract  between  the  parties  thereto,  exe- 
cuted on  April  20,  1918.     This  prioi:  contract  was  one  of  ex- 
1.  Vendor  and        change  of  farms.    Leeper  owned  a  farm  of  200 
refuSai^to*"         acrcs  in  Polk  County.    The  plaintiff,  Merriam, 
^th^SirdSf-        ^^^  ^"^  Mangold  owned  a  farm  of  400  acres 
some  proviaion.     i^  Delaware  County,  title  to  which  was  held 
by  Mangold.    The  negotiations  of  exchange  were  brought  about 
by  two  real  estate  agents,  namely,  Zimmerman  for  Leeper,  and 
McGregor  for  Mangold  and  Merriam.    The  contract  of  exchange 
called  for  mutual  deeds  from  the  contracting  parties  to  be  de- 
livered on  or  before  June   1st  following,  subject  to  certain 
specified  incumbrances.    The  contract  contained  the  following: 

**The  above  said  property  last  described  subject  to  incum- 
brance to  be  given  by  A.  J.  Leeper  and  wife.  $26,000  on  the 
1/4  section  on  which  house  is  located.  $20,000  on  the  NB14 
without  buildings.    $10,000  on  the  south  80  acres. 

**The  above  incumbrances  shall  bear  5  per  cent  interest 
payable  annually,  due  7  years  from  March  1,  1919.  Interest 
from  3-1-19. 

"All  papers  shall  be  executed  and  deeds  passed  on  or 
before  June  1,  1918,  at  the  office  of  A.  W.  McGregor,  Cedar 
Rapids,  Iowa. 

**Both  parties  to  this  contract  shall  retain  possession  of 
their  respective  leases  until  March  1,  1919,  and  shall  pay  taxes 
due  January  1,  1919,  on  their  present  respective  holdings.'' 

On  May  10,  1918,  Leeper  and  wife  executed  notes  and 
mortgages  for  $56,000,  including  those  in  suit.  These  notes 
and  mortgages  purported  in  terms  to  run  for  seven  years  from 
March  1,  1919,  at  5  per  cent  annual  interest.  In  fine  print, 
however,  the  notes  contained  the  following  proviso : 

*'If  said  real  estate  or  property  shall  be  sold  or  title  changed, 
this  note  becomes  due.  A  removal  from  Delaware  County,  Iowa, 
by  the  maker  thereof  shall  cause  this  note  to  become  due  there- 
upon immediately." 
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The  mortg^ages  contained  the  following: 

**If  said  premises  be  sold,  shall  cause  the  whole  of  said 
money  to  become  due,  and  this  mortgage  may  be  foreclosed 
thereupon  immediately. ' ' 

These  provisions  in  fine  print  were  not  discovered  by  Leeper 
at  the  time  he  executed  the  notes  and  mortgages,  nor  were  they 
discovered  until  many  months  thereafter.  On  October  15,  1918, 
Leeper  sold  the  400-acre  farm  to  the  defendant  AUfree.  Some 
time  between  October,  1918,  and  March  1,  1919,  AUfree  negoti- 
ated with  Merriam,  who  was  in  the  real  estate  business  in  Dela- 
ware County,  for  a  renter.  A  renter  was  found  for  him  by 
Merriam,  to  whom  AUfree  rented  the  land  for  the  year  1919. 
Merriam  was  at  that  time  the  holder  of  the  notes  and  mortgages 
in  suit  by  a  transfer  thereof  from  Mangold,  which  appears  to 
have  been  made  on  June  4,  1918.  At  this  time,  and  up  to  the 
fall  of  1919,  both  AUfree  and  Leeper  were  still  ignorant  of 
these  provisions  now  referred  to.  They  gained  their  first  in- 
formation in  that  regard  by  a  notice  from  Merriam  to  the  effect 
that  he  had  declared  the  notes  and  mortgages  due. 

As  already  indicated,  the  trial  court  found  that  the  plain- 
tiff had  waived  the  provision,  so  far  as  the  particular  sale  from 
Leeper  to  AUfree  was  concerned,  but  refused  to  reform  the 
instruments  for  want  of  suflScient  proof.  The  result  is  that, 
though  the  sale  by  Leeper  to  AUfree  cannot  further  be  made 
a  ground  for  declaring  the  mortgages  due,  yet  AUfree  becomes 
bound  to  these  provisions  for  the  future,  and  is  unable  to  sell 
his  property  without  accelerating  the  due  date  of  the  mort- 
gages. He  is  further  subjected  to  the  same  peril  because  he 
is  not  a  resident  of  Delaware  County.  AUfree  and  Leeper  are 
both  residents  of  Jasper  County. 

The  evidence  is  undisputed  that  the  provision  of  the  con- 
tract for  5  per  cent  interest  for  a  term  of  seven  years  is  a  very 
valuable  one  for  the  payor,  and  that  mortgages  for  such  a  term 
and  at  such  a  rate  could  be  replaced  only  at  an  expense  of 
approximately  $6,000.  Where  this  loss,  if  any,  should  fall,  as 
between  Leeper  and  AUfree,  is  a  question  not  litigated;  but 
AUfree  and  Leeper  join  in  the  same  defense  and  cross-bill, 
Leeper  being  personally  liable  on  the  notes  as  the  maker  thereof, 
and  AUfree  being  liable  thereon  as  having  assumed  the  debt. 
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Upon  the  record  before  us,  we  have  little  trouble  in  affirm- 
ing the  decree  below  upon  plaintiff's  appeal.     The  more  im- 
portant question,  and  perhaps  the  more  difficult,  arises  upon 
2.  MoRTGAaEs:         *^®  defendants'  appeal  from  the  dismissal  of 
«?CTSing'  **^       **^^^^  cross-bill.    The  burden  was  upon  the  de- 
^'*^®-  fendants  to  show  that  Leeper  signed  the  notes 

and  mortgages  in  the  form  in  which  they  were  drawn,  either 
under  mutual  mistake  as  to  their  contents  or  else  as  a  result 
of  fraud  on  the  part  of  plaintiff's  assignor.  We  will  assume 
at  this  point  that  the  burden  was  also  upon  them  to  show  that 
the  fraud  or  artifice  of  the  plaintiff's  assignor  was  instrumental 
in  preventing  him  from  reading  the  instruments  which  he  signed, 
or  in  inducing  him  not  to  read  them. 

The  discussion  of  the  question  thus  presented  by  the  cross- 
bill divides  itself  quite  naturally  into  two  stages: 

(1)  Was  Leeper  under  legal  obligation  to  sign  these  notes 
and  mortgages  in  the  form  in  which  they  were  drawn  at  the 
time  he  signed  them?  Could  he,  in  legal  right,  in  view  of  his 
antecedent  contract,  have  refused  to  sign  the  notes  and  mort- 
gages in  the  form  in  which  they  were  presented  to  him! 

(2)  Were  the  objectionable  provisions  included  by  mutual 
mistake?  Did  the  plaintiff's  assignor  use  any  artifice  with 
fraudulent  intent  to  prevent  Leeper  from  reading  the  fine  print 
in  the  instruments,  or  with  intent  to  induce  him  not  to  do  so? 
If  yea,  was  such  artifice  an  efficient  cause  in  so  inducing  Leeper 
to  omit  the  reading  of  such  provisions? 

Turning  to  the  first  phase,  we  have  already  set  forth  the 
provisions  of  the  antecedent  contract  as  to  the  incumbrances 
which  were  to  be  executed  by  Leeper  and  his  wife  upon  the 
400-acre  farm  purchased  by  him.  The  contract  represented  a 
meeting  of  the  minds  of  the  parties,  and  was  an  enforcible  con- 
tract. It  did  not  deal  in  the  details  of  the  form  of  the  incum- 
brances that  were  to  be  created.  The  quoted  provisions,  however, 
implied  that  the  incumbrances  were  to  be  put  into  appropriate 
form.  A  court  of  equity  might  well  find,  in  the  enforcement 
of  the  contract,  that  it  contemplated  the  execution  of  notes 
and  mortgages  in  the  ordinary  and  usual  form  necessary  to 
carry  out  its  fair  implications.  If  Leeper  had  discovered  these 
objectionable  provisions  before  he  signed  the  papers,  and  if 
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thereupon  he  had  refused  to  sign  such  instruments  on  account 
of  the  presence  of  these  provisions,  he  could  have  justified  him- 
self in  so  refusing  only  on  the  ground  that  such  provisions 
were  not  ordinary  or  usual  in  notes  or  mortgages,  and  that  they 
were  not  fairly  within  the  contemplation  of  the  parties  or 
within  the  implications  of  the  contract.  As  regards  the  provi- 
sion which  required  Leeper  to  continue  his  residence  in  Delaware 
County,  he  was  not  a  resident  of  Delaware  County,  but  was  at 
that  time  a  resident  of  Poweshiek  County.  He  had  no  intention 
of  ever  becoming  a  resident  of  Delaware  County,  and  plaintiff 
and  his  assignor  undoubtedly  so  understood.  The  notes  and 
mortgages  were  actually  signed  in  the  home  of  Leeper  in 
Poweshiek  County.  This  was  his  home  when  he  signed  the 
contract.  Up  to  the  time  of  signing  the  notes,  he  had  breached 
no  condition  of  the  contract.  When  he  signed  the  notes,  how- 
ever, he  breached  the  condition  as  to  residence  in  Delaware 
County  as  soon  as  it  was  made.  This  condition  was  imposed 
upon  him,  not  by  the  contract,  but  by  the  notes.  As  to  the 
condition  declaring  the  notes  due  in  the  event  of  a  sale  of  the 
land,  this  was  contained  in  the  mortgages.  It  was  not  contained 
in  the  '^Gontracty^'  unless  for  some  reason  it  should  be  deemed 
implied  therein.  That  such  condition  was  not  within  the  actual 
contemplation  of  the  parties  at  the  time  the  contract  was  en- 
tered into  is  made  clear  by  the  undisputed  evidence.  The  sum 
total  of  the  incumbrances  was  $56,000.  This  was  divided  into 
three  parts,  and  put  into  three  incumbrances.  For  the  purpose 
of  these  mortgages,  the  farm  was  divided  into  three  tracts,  and 
one  specified  incumbrance  was  assigned  to  each  tract.  This  was 
avowedly  done  for  the  very  purpose  of  enabling  Leeper  to  make 
a  sale  of  each  separate  tract  subject  to  its  own  incumbrance, 
without  being  hampered  by  having  all  the  tracts  covered  by  all 
the  incumbrances.  Moreover,  he  listed  the  farm  for  sale  with 
the  plaintiff's  agent,  McGregor.  McGregor  was  the  agent  of 
plaintiff  and  Mangold,  who  on  May  10th  presented  to  Leeper 
the  notes  and  mortgages  now  under  consideration,  and  obtained 
his  signature  thereto. 

Without  pursuing  this  feature  of  the  discussion  further, 
we  are  very  clear  that  the  conditions  thus  included  within  the 
notes  and 'the  mortgages  were  not  within  the  contemplation  of 
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the  contract  and  were  not  fairly  implied  therefrom,  and  that 
Leeper  could,  in  legal  right,  under  his  antecedent  contract,  have 
declined  to  sign  the  notes  and  mortgages  in  the  form  in  which 
they  were  presented.  That  is  to  say,  these  provisions  were 
neither  ordinary  nor  usual  nor  reasonable  nor  consistent  with 
the  manifest  rights  of  Leeper  under  the  antecedent  contract. 

II.  This  brings  us  to  the  second  phase  of  the  discussion. 
The  dismissal  of  the  cross-bill  in  the  court  below  was  based  upon 
the  finding  that  Leeper  had  not  sufficiently  excused  his  failure 

to  read  the  notes  and  mortgages.    It  is  a  general 
OF  1K8TRU-  rule  in  equity  that  a  party  to  a  written  contract 

mistake  when  may  uot  cscapc  the  obligations  thereof  by  merely 
s?rned"wiUioat  showiug  that  he  failed  to  read  the  same,  and 
rea  ing.  therefore  failed  to  discover  some  of  its  provi- 

sions. He  is  held  presumptively  bound  to  read  the  contract 
which  he  signs,  unless  he  can  show  adequate  reason  for  failing 
in  that  regard.  If  he  had  the  ability  and  opportunity  to  read 
the  contract  himself,  it  is  not  an  adequate  reason  for  failure 
to  read  that  the  other  party  purported  to  state  the  contents. 
He  must  show  that  he  was  in  some  manner  prevented  from 
reading  the  contract,  and  that  the  other  party  was,  by  some 
artifice  or  fraudulent  connivance,  instrumental  in  such  preven- 
tion, or  in  inducing  him  to  refrain  from  reading  it.  The  reason 
and  purpose  of  this  rule  are  to  afford  adequate  protection  to 
the  integrity  of  written  contracts.  It  is  not  intended  as  a  pro- 
tection to  the  fraud  of  the  other  party,  although  its  operation 
may  sometimes  result  in  such  protection.  If  a  written  contract 
could  be  defeated  by  a  party  thereto  after  he  had  received  its 
consideration,  by  a  mere  showing  that  he  never  read  the  con- 
tract and  did  not  know  its  contents  when  he  signed  it,  it  would 
effectively  destroy  the  value  of  written  contracts  to  the  business 
of  the  world.  The  other  party  has  a  right  to  rely  upon  the 
contract  as  written,  when  he  parts  with  the  consideration,  and 
he  should  not  be  required  to  take  the  risk  thereafter  of  an  oral 
dispute  as  to  what  its  contents  ought  to  have  been.  This  is  sub- 
ject to  the  rule  that  a  charge  of  fraud  or  mutual  mistake  will 
always  be  inquired  into,  and  when  either  is  clearly  proven, 
equity  will  grant  relief.  It  is  at  least  doubtful  whether  the 
rule  here  enunciated  has  any  special  application  to  the  trans^ 

Vol.  192  Ia.— 38 
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action  under  consideration  here.  If  this  were  a  case  where,  on 
May  10,  1918/  the  mortgagee  had  loaned  to  the  mortgagor 
$46,000,  and  had  parted  with  his  money  upon  the  faith  of  the 
instruments  actually  signed,  he  would  be  in  a  position  to  say: 

'*I  would  not  have  parted  with  my  money  at  all  upon  any 
different  terms  than  those  set  forth  in  the  instruments  which 
were  presented  to  Leeper  to  sign/' 

To  award  a  reformation  in  such  a  case  would  be  to  leave 
the  benefit  of  the  consideration  in  the  hands  of  Leeper,  and  yet 
to  withdraw  from  the  lender  the  provisions  upon  which  he  had 
insisted.  True,  if  Leeper  had  read  the  mortgages  and  had  dis- 
covered their  provisions,  he  would  have  had  the  absolute  right, 
in  such  a  case,  to  refuse  to  execute  them.  The  other  party 
would  have  had  an  equal  right  to  refuse  to  loan  the  money.  For 
such  reason,  a  court  of  equity  would  weigh  the  evidence  with 
great  caution,  and  would  hold  the  complaining  Leeper  to  a  very 
strict  burden  of  proof  of  fraud  or  mistake.  Such  is  not  the 
case  before  us.  The  minds  of  these  parties  had  previously 
met,  and  their  contract  had  been  reduced  to  writing.  Their 
mutual  rights  and  liabilities  were  thereafter  defined  by  such 
written  contract.  There  is  no  claim  of  any  ihistake  in  such  con- 
tract. There  were  no  later  negotiations  looking  to  a  new  con- 
tract. The  notes  and  mortgages  in  question  were  not  mutually 
intended  as  an  undertaking  of  new  obligations.  They  were 
executed  simply  as  convenient  instruments  of  evidence,  pursuant 
to  the  existing  contract  and  obedient  thereto.  Neither  party 
intended  to  incur  any  new  liability  or  to  waive  any  right  ac- 
quired by  such  antecedent  contract.  Under  such  circumstances, 
the  antecedent  contract  becomes  and  is  the  conclusive  gauge  by 
which  to  determine  whether  there  was  a  departure  therefrom 
or  an  addition  thereto  in  the  provisions  of  the  notes  and  mort- 
gages. The  rule  in  such  a  case,  as  stated  by  Story  in  his  Equity 
Jurisprudence,  Vol.  1  (13th  Ed.),  Section  115,  is: 

**  Where  an  instrument  is  drawn  and  executed  which  pro- 
fesses or  is  intended  to  carry  into  execution  an  agreement  previ- 
ously entered  into,  but  which,  by  mistake  of  the  draftsman  either 
as  to  fact  or  to  law,  does  not  fulfill  that  intention,  or  violates  it, 
equity  will  correct  the  mistake  so  as  to  produce  a  conformity  to 
the  instrument.'' 
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See,  also,  2  Pomeroy  on  Equity  Jurisprudence,  Section  845; 
24  American  &  English  Encyclopedia  of  Law  652  ei  seq.  Palmer 
V.  Hartford  Fire  Ins.  Co.,  54  Conn.  488  (9  Atl.  248),  presents 
a  case  where  an  insurance  company  promised  to  issue  a  new 
insurance  policy  upon  the  same  terms  as  an  expiring  one.  The 
policy  actually  issued  contained  important  variations  which  were 
not  discovered  by  the  policyholder,  who  failed  to  read  his  new 
policy  because  of  the  promise  that  it  was  to  be  identical  in  its 
terms  with  the  old  policy.  He  was  awarded  relief  by  reforma- 
tion. 

The  case  before  us  bears  some  analogy,  also,  to  a  case  of  sub- 
stitution of  a  copy  for  a  lost  contract,  where  a  mistake  in  the 
copy  is  later  discovered.  This  was  the  case  presented  to  us  in 
Christensen  v.  Harris,  190  Iowa  256.  In  that  case,  the  com- 
plaining party  signed,  without  reading,  an  alleged  substituted 
copy  of  the  lost  contract,  on  the  representation  of  the  other  party 
that  it  was  an  exact  copy.  In  such  a  case,  even  if  the  com- 
plaining party  had  read  the  alleged  copy,  she  might  not  have 
been  able  to  detect  with  certainty  whether  it  was  a  correct  copy 
or  not.  The  mistake  in  such  signed  copy  being  later  discovered, 
she  was  awarded  relief  by  reformation. 

In  the  case  at  bar,  the  rights  of  the  parties  were  complete 
under  the  antecedent  contract.  Even  though  Leeper  had  failed 
and  refused  to  sign  any  notes  or  mortgages  at  all,  equity  could 
have  enforced  the  contract  in  favor  of  the  creditor  quite  as 
effectively  without  the  notes  and  mortgages  as  with  them.  True, 
it  was  competent  for  the  parties  to  the  antecedent  contract  to 
modify  the  same  by  subsequent  negotiations,  and  such  modifica- 
tion could  properly  have  been  included  in  the  notes  and  mort- 
gages. But  there  were  no  negotiations  between  the  parties  look- 
ing to  any  modification  of  the  original  contract.  The  payee 
purported  to  draw  the  notes  and  mortgages  in  strict  conformity 
to  the  antecedent  contract,  and  the  payor  signed  them  with  no 
other  purpose  or  intent  than  that  they  should  conform  to  such 
antecedent  contract.  The  antecedent  contract  was  the  satisfac- 
tory, if  not  the  conclusive,  evidence  of  the  ifitent  of  the  parties 
in  the  execution  of  the  notes  and  mortgages.  It  being  discov- 
ered later  that  the  notes  and  mortgages  contained  provisions 
which  were  highly  prejudicial  to  the  payor,  and  inconsistent 
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with  the  terms  and  fair  implications  of  the  contract,  and  that 
their  presence  was  unknown  to  the  maker  of  the  instruments 
at  the  time  he  signed  the  same,  a  prima-facie  case  of  mutual 
mistake  is  presented,  even  though  there  be  no  direct  evidence  of 
mistake  on  the  part  of  the  payee.  The  mutual  intentions  of  the 
parties  being  disclosed  by  the  antecedent  contract,  and  the  in- 
consistent variance  therefrom  being  disclosed  by  the  notes  and 
mortgages,  a  mistake  by  the  payee  may  be  properly  inferred. 
Mutual  mistake  being  shown,  the  parties  stand  on  a  parity  on  the 
question  of  negligence,  and  it  is  immaterial  whether  it  resulted 
from  the  failure  of  one  or  both  to  read  the  contract. 

It  is  our  conclusion  that  the  facts  here  considered  constitute 
sufficient  and  satisfactory  evidence  of  mutual  mistake. 

III.  There  is  another  feature  of  the  case  which  leads  us 
to  the  same  result.  The  business  of  obtaining  the  notes  and 
mortgages  was  transacted  for  the  payees  by  their  agent,  Mc- 
Gregor. He  called  unexpectedly  upon  Leeper  at  his  farm  home, 
very  early  in  the  morning,  and  intercepted  Leeper  while  he  was 
on  his  way  to  his  field.  Several  circumstances  were  put  in  evi- 
dence by  the  defendants,  tending  to  show  artifice  and  a  fraudu- 
lent purpose  by  McGregor  to  create  a  situation  for  Leeper  which 
would  induce  him  to  forego  the  reading  of  the  papers  before 
signing  the  same.  If  it  be  assumed  that  McGregor  was  conscious 
of  the  variance  between  the  papers  which  Leeper  was  about  to 
sign  and  the  antecedent  contract,  these  circumstances  were  suffi- 
cient, in  our  judgment,  to  find  fraud  on  his  part,  and  that 
Leeper  was  thereby  induced  to  forego  the  reading  of  the  papers. 
That  McGregor  did  know  the  contents  of  the  papers  which  he 
himself  had  prepared  and  brought  with  him  for  Leeper 's  signa- 
ture, could  properly  be  inferred.  Such  inference  could,  of 
course,  be  negatived  by  testimony.-  The  circumstances  them- 
selves could  be  explained.  McGregor  became  a  witness  on  behalf 
of  the  plaintiff,  and  testified  that  he  himself  did  not  know  that 
the  objectionable  provisions  were  contained  in  the  papers  signed. 
No  other  material  evidence  was  offered  by  the  plaintiff  to  explain 
any  circumstance  or  to  rebut  the  inference  of  fraud  therefrom. 
Accepting  the  testimony  of  McGregor  as  true,  we  may  grant  that 
it  would  exonerate  him  from  the  charge  of  fraud.  On  the  other 
hand,  it  established  indisputably  the  mutuality  of  the  mistake. 
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Clearly,  therefore,  the  objectionable  provisions  were  included 
in  the  instruments  by  mere  inadvertence,  and  by  a  failure  of 
both  parties  to  discover  their  presence.  They  were,  in  fact, 
buried  in  a  mass  of  fine  print,  much  of  which  could  have  no 
material  bearing  upon  the  particular  rights  of  the  parties  to 
the  instruments,  and  some  of  which  were  quite  unintelligible. 
The  instruments  presented  by  McGregor  to  Leeper  for  his  signa- 
ture did  contain  one  departure  from  the  contract.  This  depar- 
ture was  specifically  brought  to  the  attention  of  Leeper  by 
McGregor,  and  was  assented  to  by  Leeper.  This  departure  was 
the  separation  of  the  incumbrance  of  $26,000  referred  to  in  the 
antecedent  contract  into  first  and  second  mortgages  of  $20,000 
and  $6,000,  respectively,  upon  the  home  quarter  section.  This 
modification  was  requested  by  McGregor,  with  the  assurance 
that,  in  all  other  respects,  the  instruments  were  in  strict  con- 
formity with  the  contract.  This  statement  by  McGregor,  which 
we  assume  to  have  been  made  in  good  faith,  was  so  accepted  by 
Leeper,  and  became,  in  a  considerable  degree,  responsible  for 
the  inadvertence  of  both  in  failing  to  discover  any  other  depar- 
ture from  the  antecedent  contract. 

In  view  of  the  state  of  the  record  as  we  have  so  far  set  it 
forth,  we  have  no  occasion  to  discuss  the  evidence  bearing  upon 
the  question  of  fraud.  It  is  our  conclusion  that  the  defendants 
are  entitled  to  relief  upon  their  cross-bill  by  reformation,  on  the 
ground  of  mutual  mistake.  The  decree  of  the  district  court  will, 
therefore,  be  affirmed  on  plaintiff's  appeal,  and  will  be  reversed 
on  the  appeal  of  the  defendants.  Decree  may  be  had  in  this 
court  upon  motion  of  either  party.  Otherwise,  the  case  may  be 
remanded  for  decree  consistent  herewith. — Affirmed  in  part; 
reversed  in  pari. 

Weaver,  Preston,  and  De  Graff,  JJ.,  concur. 


J.  S.  Messer,  Appellee,  v.  Avery  Company,  Appellant. 

8AI«ES:  Conditional  Acceptance  of  Order.  An  order  for  an  article 
for  specified  future  delivery,  subject  to  cjuiccllation  hy  tlie  huycr 
prior  to  the  delivery  day,  with  an  acceptance  of  said  order  by  the 
manufacturer  ''subject  to  the  demands  upon  our  capacity,*'  creates 
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no  obligation  on  the  manufacturer  to  set  aside  or  manufacture  the 
article  to  meet  the  possible  delivery;  and  a  failure  by  the  manu- 
facturer to  deliver  on  the  specified  date  is  no  breach  of  the'  contract, 
when  such  failure  is  caused  by  the  bona-fide  sale,  prior  to  said  day, 
of  the  manufacturer's  entire  supply. 

Appeal  from  Polk  District  Court. — H.  S.  Dugan,  Judge. 

November  22,  1921. 

• 

Suit  for  damages  for  breach  of  contract.  Because  of  a 
prayer  for  equitable  relief,  the  ease  was  brought  on  the  equity 
side,  and  so  tried.  There  was  a  decree  for  the  plaintiff,  and 
the  defendant  appeals. — Reversed, 

Dunshee  &  Brody,  for  appellant. 

Oeorge  Cosson,  L.  E,  Francis,  and  J.  T.  Conn,  for  appellee. 

Evans,  C.  J. — I.  The  petition  alleged  that  there  was  a 
mutual  mistake  in  the  contract  sued  on,  and  asked  for  reforma- 
tion. The  defendant  conceded  the  mistake,  and  we  have  no 
occasion  to  give  any  attention  to  that  feature  of  the  case.  At 
the  time  of  the  transaction  under  consideration,  the  defendant 
was  a  manufacturer  of  farm  implements,  comprising  threshing 
outfits.  The  plaintiff  was  a  local  dealer,  who  for  some  years  had 
transacted  more  or  lesA  business  with  the  defendant,  as  such 
local  dealer.  The  particular  contract  involved  in  this  contro- 
versy was  in  the  form  of  an  order  for  a  threshing  outfit.  The 
pleading,  of  the  plaintiff  is  that  this  order  became  a  contract  by 
the  acceptance  of  the  defendant,  and  that  the  defendant  there- 
after breached  the  same  by  failing  to  deliver ;  whereby  the  plain- 
tiff lost  a  sale  and  the  resulting  profits  thereof.  The  contract 
price  to  the  plaintiff  was  to  be  $2,200.  Plaintiff's  prospective 
profit  on  resale  is  alleged  to  have  been  $1,400.  By  the  decree, 
the  plaintiff  was  allowed  $1,100. 

The  order  in  question  was  signed  by  the  plaintiff  on  April 
15,  1914,  and  the  acceptance  was  made  upon  April  22,  1914. 
The  date  fixed  therein  for  delivery  was  on  or  before  July  1st. 
The  order  was  in  its  terms  conditional,  in  that  the  right  of 
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countermand  was  reserved  up  to  July  1st.  Likewise,  the  accept- 
ance by  the  defendant  was  conditional,  and  was  made  ''subject 
to  the  demands  upon  our  capacity. ' '  The  oufit  ordered  included 
a  certain  20-horse-power  engine.  Shortly  prior  to  July  1st,  the 
defendant's  supply  of  such  engine  became  wholly  exhausted, 
whereby  it  became  unable  to  deliver  on  July  1st.  One  of  the 
decisive  questions  in  the  case  is:  Was  there  a  breach  of  the 
contract  by  the  defendant  by  failure  to  deliver  an  engine  on 
July  1st,  notwithstanding  that  its  supply  was  wholly  exhausted 
at  that  time?  The  consideration  of  this  question  requires  the 
statement  of  a  few  details.  The  order  in  question  was  taken, 
in  the  first  instance,  by  Albright,  a  traveling  solicitor  for  the 
defendant.  It  was  drawn  upon  a  printed  blank  form,  prepared 
and  in  use  by  the  defendant.  This  printed  blank  form  con- 
tained a  provision  giving  to  the  proposed  purchaser  the  right 
of  countermand  **in  case  of  crop  failure  in  his  locality,"  upon 
**  written  notice  to  the  Avery  Company  at  Peoria,  Illinois,  ten 
days  prior  to  date  of  shipment.''  This  right  of  countermand 
extended  also  to  other  causes,  subject  to  a  payment  of  stipulated 
damages.  Into  the  particular  order  now  under  consideration 
was  written  with  pen  and  ink  the  following  condition:  ** Privi- 
lege of  countermanding  this  order  up  to  July  1,  1914,  if  crop  is 
bad  or  a  failure."  Albright  had  no  authority  to  accept  the 
order.  It  was  drawn  subject  to  acceptance  at  the  home  office  in 
Peoria,  and  was  sent  there  with  the  recommendation  of  Albright. 
On  April  22d,  it  was  accepted  on  the  following  terms: 

**This  contract  is  accepted  by  us  subject  to  the  demands 
upon  our  capacity,  fire,  strikes,  and  causes  beyond  our  control. 
Accepted  April  22,  1914.  Avery  Company,  by  C.  E.  Bronner, 
Sales  Manager,  Peoria,  Illinois." 

With  this  acceptance,  the  order  was  returned  to  Messer, 
and  was  received  by  him  in  due  course  of  mail. 

As  to  the  liability  of  the  defendant  for  alleged  breach,  the 
plaintiff's  contention  is  twofold: 

(1)  That,  under  the  acceptance  as  above  set  forth,  the 
defendant  was  bound  to  deliver  the  outfit  on  July  1st,  in  the 
absence  of  countermand  by  plaintiff,  unless,  perhaps,  it  could 
show  the  impossibility  of  performance  for  some  of  the  reasons 
stated  in  the  acceptance. 
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(2)  That,  subsequent  to  the  acceptance  above  set  forth, 
there  was  an  absolute  acceptance  by  correspondence  by  District 
Sales  Manager  Crawford,  at  Des  Moines.  This  latter  contention 
we  will  consider  in  a  separate  division  hereof,  and  will  confine 
ourselves  now  to  a  consideration  of  the  first  point. 

The  real  question  at  this  point  is.  What  is  the  fair  purport 
of  the  stated  condition  *' subject  to  demands  upon  our  capacity  T' 

We  may  assume  first,  as  elementary  economics,  that  the 
general  objective  of  a  manufacturing  concern  is  to  make  all  the 
output  it  can  sell,  and  to  sell  all  the  output  it  can  make.  Over- 
production and  oversale  are  each  to  be  avoided,  as  an  occasion 
of  loss.  While  the  ideal,  therefore,  is  to  avoid  both,  approxima- 
tion is  the  best  that  practical  judgment  can  do,  and  one  or  tlie 
other  of  these  is  always  present,  to  some  degree.  By  the  con- 
ditional character  of  the  order  and  of  the  acceptance,  the  parties 
stood  to  each  other  in  a  tentative  position,  and  mutually  agreed 
to  postpone  absolute  decision  until  July  1,  1914.  At  no  time 
prior  to  July  1st  was  plaintiff  bound.  The  defendant  consented 
to  this  suspension  of  undertaking  on  the  part  of  the  plaintiff, 
** subject  to  demands  upon  our  capacity.''  This  expression  could 
only  mean  that  demands  upon  defendant's  supply  prior  to  July 
1st  should  take  priority , over  plaintiff's  order,  as  long  as  it  was 
held  in  abeyance  by  the  stipulated  contingency.  There  is  no 
dispute  in  the  record  but  that  the  defendant's  supply  of  20- 
horse-power  engines  was  completely  exhausted  by  about  June 
22d.  Nor  can  any  question  be  made,  upon  the  record,  as  to  the 
good  faith  of  the  defendant.  It  does  appear  that,  on  May  26th, 
the  defendant  advised  the  plaintiff  of  the  probability,  or  at  least 
the  possibility,  of  a  shortage  in  its  supply,  and  offered  to  deliver 
him  the  outfit  at  once.  This  offer  was  promptly  declined  by  the 
plaintiff.  The  theory  of  the  plaintiff  at  this  point,  which  appears 
to  have  been  adopted  by  the  trial  court,  was  that,  inasmuch  as 
the  supply  lasted  up  to  within  a  few  days  of  July  1st,  the  de- 
fendant ought  to  have  set  aside  an  outfit,  for  the  purpose  of 
delivery  to  the  plaintiff  in  the  event  that  the  plaintiff  should 
decide  to  accept  the  same.  This  theory  wholly  ignores  the  terms 
of  the  conditional  acceptance,  and  withholds  from  the  defendant 
all  protection  therefrom.  If  the  defendant  owed  such  a  duty  to 
the  plaintiff  on  June  22d,  it  owed  the  same  duty  from  the  begin- 
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ning.  July  1st  was  upon  the  very  eve  of  the  threshing  season. 
To  require  the  defendant  to  set  aside  outfits  to  meet  all  condi- 
tional acceptances  of  conditional  orders  held  in  abeyance  up  to 
July  Ist  was,  in  effect,  to  require  it  to  withdraw  all  such  outfits 
from  the  market,  and  to  refuse  to  sell  the  same  in  response  to  any 
demand  therefor.  In  the  event  of  the  countermand  of  the  con- 
ditional order  or  orders,  these  outfits  so  withdrawn  from  the 
market  would  remain  in  the  hands  of  the  defendant  as  an  over- 
production, notwithstanding  that  the  supply  had  been  less  than 
the  demand.  There  is  no  reason  disclosed  by  this  record  why 
there  should  be  any  strained  construction  of  the  conditions  of 
the  acceptance,  in  order  to  fix  liability  upon  the  defendant.  The 
counter  conditions  imposed  by  the  proposed  purchaser  and  seller 
upon  each  other  were  fairly  responsive,  and  operated  equitably. 
The  plaintiff  could  have  accelerated  the  date  of  absolute  liabil- 
ity at  any  time,  by  declaring  a  readiness  to  accept  delivery.  He 
was  not  bound  to  wait  until  July  1st  before  rendering  effective 
the  obligations  of  the  proposed  purchase  and  sale.  The  defend- 
ant was  bound  to  wait  for  plaintiff's  election.  It  had  no  power 
reserved  to  accelerate  the  date  of  the  decision.  In  stipulating 
for  the  right  of  countermand  up  to  July  1st,  it  was  entirely 
reasonable  and  equitable  that  plaintiff  should  carry  the  risk  of 
prior  demands  upon  the  supply  while  he  hesitated  in  decision. 
Such  was  the  effect  of  the  conditional  acceptance. 

The  further  theory  is  urged  by  the  plaintiff  that  it  was 
incumbent  upon  the  defendant  to  show  that  it  was  beyond  the 
capacity  of  its  factory  to  have  manufactured  an  additional  en- 
gine. It  does  appear  that,  with  the  output  of  the  1914  season, 
the  defendant  abandoned  permanently  the  manufacture  of  that 
type  of  engine.  The  argument,  in  substance,  is  that,  if  the  fac- 
tory had  the  capacity  to  manufacture  one  more  for  the  use  of 
the  plaintiff,  it  ought  to  have  done  so,  and  that  it  was  incumbent 
upon  the  defendant  to  show  that  it  did  not  have  that  capacity. 
That  is  to  say,  though  the  plaintiff  might  reject  a  tender  on 
July  1st,  yet  the  defendant  should  manufacture  an  engine  for 
the  purpose  of  a  tender.-  This  is  not  the  natural  construction 
of  the  conditional  acceptance.  The  natural  inference  is  that 
the  season's  output  at  the  factory  was  determined  long  before 
the  beginning  of  the  threshing  season.    The  acceptance  was  not 


602  Messer  v.  Avery  Co.  [192  Iowa 

made  subject  to  the  capacity  of  the  factory.  It  was  made  sub- 
ject to  the  ^^ demands  upon  our  capacity.'*  The  defendant  did 
not  agree  to  refuse  any  demand  for  the  purchase  of  its  output. 
On  the  contrary,  it  made  its  acceptance  of  plaintiff's  conditional 
order  subject  to  such  demands.  It  is  our  conclusion,  therefore, 
that,  upon  this  feature  of  the  case,  no  breach  of  contract  is  shown 
as  against  the  defendant. 

II.  The  plaintiff's  second  contention  is  that,  whatever  the 
effect  of  the  condition  which  we  have  considered  in  the  foregoing 
division,  there  was  an  absolute  acceptance  of  plaintiff's  order 
by  correspondence,  subsequent  to  the  date  of  such  conditional 
acceptance.  Reliance  is  had  at  this  point  upon  a  letter  written 
by  Crawford,  the  district  manager  at  Des  Moines,  under  date 
of  April  25,  1914,  as  follows: 

**Des  Moines,  Iowa,  April  25,  1914. 
**E.  B.  Messer  &  Son, 
**  Hartley,  Iowa. 
*  *  Gentlemen : 

**Your  order  dated  April  15,  1914,  for  a  complete  threshing 
outfit  is  at  hand  and  the  company  have  accepted  same.  This 
machinery  will  be  shipped  to  you  July  1st  as  per  terms  of  the 
order,  without  you  should  order  it  earlier.  You  will  note  that 
settlement  is  to  be  given  as  follows:  One  note  for  $1,950  and 
one  note  for  $250,  due  October  1,  1914,  without  interest  if  paid 
at  maturity. 


>» 


At  the  time  of  the  receipt  of  this  letter,  the  plaintiff  had 
already  in  his  hands  the  conditional  acceptance  from  the  home 
office  at  Peoria.  There  is  nothing  in  the  letter  here  quoted  that 
is  inconsistent  with  such  conditional  acceptance.  The  acceptance 
came  to  the  plaintiff  from  the  home  office,  and  was  made  upon 
the  printed  blank  form  upon  the  back  of  the  order  which  was 
signed  by  the  plaintiff.  The  conditional  form  of  acceptance  was 
known  to  the  plaintiff,  not  only  when  he  received  it  back,  duly 
signed  by  the  home  office,  but  was  known  to  him  when  he  signed 
the  order,  and  before  it  was  sent  to  the  home  office  for  such 
acceptance.  The  district  manager's  office  at  Des  Moines  had 
nothing  to  do  with  such  acceptance,  further  than  that  he  was 
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advised  of  it.  His  letter  relied  upon  at  this  point  does  not 
purport,  of  itself,  to  be  an  acceptance.  It  simply  purports  to 
advise  the  plaintiff  that  acceptance  has  been  made.  Acceptance 
had  been  made,  and  plaintiff  already  knew  it  and  knew  its  con- 
ditions. .  We  are  clear  that  the  letter  in  question  was  not  effective 
to  eliminate  the  condition  of  the  acceptance.  The  only  other 
correspondence  appearing  in  the  record  is  a  letter  of  May  26, 
1914,  written  also  by  Crawford  from  the  Des  Moines  oflSce,  as 
follows : 

'  *  E.  B.  Messer  &  Son, 
**  Hartley,  Iowa. 
*  *  Gentlemen : 

**Your  order  dated  April  15th,  providing  for  shipment  July 
1st,  contains  a  clause  permitting  you  to  countermand  this  order 
any  time  up  to  July  1st. 

"We  might  say  to  you  that  we  are  now  facing  a  proposition 
of  being  short  of  20-horse  engines.  We  have  the  engine  right 
here  at  Des  Moines,  as  well  as  the  separator,  and  can  make 
prompt  shipment.  We  are  willing  that  this  machinery  be  sent 
to  you  any  time  and  we  think  you  ought  to  have  it  right  there 
on  the  ground  as  a  sample.  We  want  everything  understood 
and  we  do  not  want  you  to  cancel  the  order  on  the  1st  of  July. 

"At  the  same  time,  while  we  are  short  of  these  engines  and 
have  really  oversold,  we  are  going  to  ask  you  if  you  cannot  let 
us  ship  this  machinery  now.  Our  factory  will  no  doubt  order 
out  the  goods  to  some  point  where  the  machinery  is  sold  and  the 
party  wants  prompt  delivery;  but  we  have  had  such  pleasant 
dealings  with  £.  B.  Messer  &  Son  of  Hartley  that  we  are  anxious 
indeed  to  fill  your  order.  We  want  you  to  continue  to  trade 
^th  us  and  for  that  reason  we  are  doing  this — not  to  force  you 
to  take  the  machinery  now,  but  to  protect  you.  We  therefore 
trust  that  you  will  notify  us  by  return  mail  to  make  shipment 
promptly." 

On  May  27th,  the  plaintiff  replied  as  follows: 

**  Avery  Company, 

*  *  Des  Moines,  la. 

*  *  Gentlemen : 
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**  Yours  of  the  26th  inst.  received.  We  cannot  comply  with 
your  wishes  relative  to  shipment  of  outfit,  as  crops  are  too  im- 
certain. 

**  Yours  respectfully, 

**E.  B.  Messer  &  Son/' 

We  find  nothing  in  this  correspondence  that  could  be  deemed 
in  any  sense  a  waiver  of  the  condition  of  acceptance.  It  was 
an  oflfer  by  the  defendant  to  put  an  end  to  all  condition  and 
contingency.  It  indicates  entire  good  faith  on  the  part  of  the 
defendant.  It  is  our  conclusion  that  there  is  nothing  in  the 
subsequent  correspondence  between  the  parties  that  changed 
their  mutual  rights  and  liabilities  under  the  order  and  acceptance 
as  originally  made.  The  result  is  that  there  was  no  breach  of 
the  contract  on  the  part  of  the  defendant. 

III.     There  are  other  features  of  the  record  upon  which 
we  have  not  touched,  because  they  are  material  only  as  bearing  ; 
upon  the  measure  of  damages.     In  view  of  our  conclusion  an- 
nounced in  the  foregoing  divisions,  it  is  needless  that  we  deter- 
mine whether  there  was  any  competent  proof  of  damage. 

For  the  reasons  indicated,  the  decree  entered  below  must 
be  held  erroneous,  and  it  is,  accordingly,  reversed. — Reversed. 

Weaver,  Preston,  and  De  Graff,  JJ.,  concur. 


G.  E.  ScriRAEDER,  Plaintiff,  v.  W.  G.  Sears,  Judge,  Defendant. 

INTOXICATING-  LIQUOBS:  Contempt — ^Medical  Oompound  as  Bever- 
age. An  intoxicating  liquor  injunction  is  not  shown  to  have  been 
violated  by  testimony  establishing  the  fact  that  a  medical  com- 
pound in  a  substantial  quantity,  and  containing  I614  per  cent,  by 
volume,  of  alcohol,  was  found  in  the  possession  of  a  retail  druggist, 
with  counter  undisputed,  unimpeached  testimony  showing:  (1)  That 
said  quantity  of  alcohol  was  only  sufficient  to  act  as  a  solvent; 
(2)  that  the  effect  of  said  alcohol  was  neutralized  by  the  medicinal 
ingredients;  and  (3)  that  physical  debility,  acute  diarrhea,  pain, 
vomiting,  and  prostration  would  result  if  said  compound  were  taken 
in  doses  exceeding  one  and  a  half  ounces. 

Certiorari  to  Woodbury  District  Court. — W.  G.  Sears,  Judge. 
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November  22,  1921. 

Certiorari  to  review  contempt  proceedings  instituted  on 
information  alleging  the  violation  on  the  part  of  the  plaintiff 
herein  of  a  liquor  injunction  decree  of  date  April  13,  1918. 
Upon  hearing  he  was  found  guilty  and  judgment  was  entered 
imposing  the  fine  of  $200  and  costs  and  statutory  attorney  fees. 
— Reversed  and  judgment  armuUed, 

Daniel  B.  Forbes  and  Oeorge  E,  Hise,  for  appellant. 
John  F.  Joseph,  for  appellee. 

Db  Qraff,  J. — On  April  13,  1918  plaintiff  Schraeder  was 
enjoined  from  selling  or  keeping  for  sale  intoxicating  liquors. 
On  August  14,  1920  an  information  was  filed  in  said  cause  al- 
leging that  plaintiff  herein  had  violated  said  injunction  and 
praying  that  he  be  held  to  answer  for  contempt  for  the  sale 
and  keeping  for  sale  of  intoxicating  liquors  in  violation  of  law. 
Defendant  (plaintiff  herein)  specifically  denied  that  he-  had 
violated  in  any  manner  the  terms  and  provisions  of  the  said 
decree.  The  testimony  introduced  upon  the  trial  in  the  con- 
tempt proceedings  on  behalf  of  the  informant  established  but 
two  facts:  (1)  That  as  a  result  of  a  raid  on  Schraeder 's  place 
of  business  on  the  afternoon  of  August  12,  1920  there  was  found 
nine  whole  bottles  and  two  partially  filled  bottles  of  Lash's 
Bitters.  (2)  That  it  was  conceded  and  admitted  that  the  said 
bitters  upon  analysis  contained  16.24  per  cent  alcohol  by  volume, 
and  13.52  per  cent  by  weight. 

The  sole  question  presented  on  the  merits  of  the  case  is 
whether  the  liquor  called  Lash's  Bitters  is  a  beverage  the  sale 
of  which  is  prohibited  by  the  state  law  governing  intoxicating 
liquors.  It  may  be  said  that  some  of  the  testimony  defensive 
in  character  is  neither  material  nor  competent  in  the  determina- 
tion of  the  issues.  Whether  the  liquor  is  in  fact  intoxicating 
is  immaterial.  State  v.  .Colvin,  127  Iowa  632.  Whether  a  liquor 
is  so  manufactured  as  not  to  be  intoxicating  in  its  ordinary  use 
as  a  beverage  is  also  immaterial.  Sawyer  v.  Botti,  147  Iowa  453  j 
State  V.  Klein,  174  N.  W.  481.  Nor  is  its  name  controlling  or 
conclusive.    State  v,  Sitka,  179  Iowa  663;  nor  where  sold  or 
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by  whom,  unless  the  premises  have  the  reputation  as  a  place 
where  intoxicating  liquors  are  sold  or  drunkards  congregate. 

If  a  liquor  contains  any  per  cent  of  alcohol  and  is  used  or 
is  capable  of  being  used  as  a  beverage  it  is  within  the  purview 
of  the  prohibition  and  is  under  the  ban  of  the  law.  This  is 
the  true  test  and  in  any  case  where  these  essentials  are  estab- 
lished by  competent  proof  the  sale  or  the  keeping  for  sale  of 
such  liquor  is  unlawful.  Under  such  circumstances  the  fact  that 
other  ingredients  are  mixed  or  compounded  in  said  liquor  is 
wholly  immaterial.  If,  however,  intoxicating  liquor  is  so  com- 
pounded with  other  substances  or  ingredients  as  to  lose  its  char- 
acter as  an  intoxicating  liquor,  and  is  therefore  no  longer  cap- 
able for  use  as  a  beverage,  then  the  sale  thereof  does  not  fall 
within  the  prohibition.  State  v,  Laffer,  38  Iowa  422  j  State  v. 
Gregory,  110  Iowa  624;  Bemer  v.  McHenry,  169  Iowa  483. 

It  cannot  be  seriously  urged  that  the  m^re  presence  of 
alcohol  in  a  manufactured  product,  irrespective  of  medication 
and  irrespective  of  whether  such  product  is  used  or  capable  of 
being  used  as  a  beverage,  brings  such  liquor  within  the  terms 
of  our  prohibitory  statute.  We  are  not  unmindful  that  courts 
shall  construe  the  law  relative  to  the  sale  of  intoxicating  liquors 
so  as  to  prevent  evasion.  Code  Section  2431.  On  the  other 
hand  a  court  is  not  at  liberty  to  throw  aside  undisputed  testi- 
mony material  to  the  issues  involved.  In  the  absence  of  im- 
peachment affecting  the  credibility  of  witnesses,  or  of  opposing 
testimony  causing  a  conflict  to  arise,  neither  court  nor  jury  has 
a  right  to  disregard  evidence  and  its  probative  value.  In  the 
instant  case  we  are  unable  to  detect  any  camouflage  in  the  de- 
fense nor  is  there  any  attempt  at  evasion  or  concealment  relative 
to  the  truth  of  the  facts  that  determine  the  merits  of  the  con- 
troversy. Whether  a  certain  liquid  or  liquor  is  a  beverage  or 
a  medicine  is  a  question  of  fact.  It  is  a  mere  legal  conclusion 
**to  call"  it  either,  and  in  the  same  category  is  the  manufac- 
turer's ipse  dixit  that  it  was  not  made  or  intended  for  use  as  a 
beverage.  The  findings  of  the  trial  court  on  contempt  proceed- 
ings do  not  have  the  force  of  a  jury  verdict.  McNiel  v.  Horan, 
153  Iowa  630.  The  last  cited  case  and  also  State  v.  Andrews, 
188  Iowa  626,  are  clearly  distinguishable  on  the  facts  from  the 
instant  case. 
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The  testimony  offered  on  behalf  of  defendant  Schraeder 
(plaintiff  herein)  tended  to  establish  the  fact  that  the  com- 
pound in  question  contained  the  cathartic  drug  cascara  sagrada 
32  grains  in  each  fluid  ounce ;  that  the  quantity  of  alcohol  used 
as  a  solvent  was  the  minimum  required ;  that  the  defendant  never 
sold  said  compound  in  a  quantity  greater  than  one  dose  of 
approximately  an  ounce  and  a  half  to  any  one  person  at  any  one 
time;  that  by  reason  of  its  laxative  and  cathartic  properties  if 
taken  in  greater  doses  than  prescribed  on  the  label,  it  would 
weaken  and  debilitate  the  system  and  would  produce  acute 
diarrhea,  pain  in  the  bowels,  vomiting,  prostration,  and  that 
the  alcoholic  effect  of  the  preparation  was  neutralized  by  its 
other  ingredients. 

This  testimony  was  undisputed  and  seems  to  have  been 
given  no  consideration  by  the  trial  court.  We  are  not  to  be 
understood  as  determining  whether  or  not  Lash's  Bitters  is  in 
fact  a  medicine  or  a  beverage.  We  do  hold  under  the  testimony 
offered  on  the  trial  of  this  case  there  was  a  failure  to  prove  that 
the  compound  sold  was  sold  as  a  beverage  or  was  capable  of 
being  used  as  such. 

The  accused  purged  himself  of  the  contempt  charged  in  the 
information.  Wherefore  the  judgment  entered  by  the  trial  court 
is — Annulled  and  reversed. 

All  the  justices  concur. 


Ellen  Shannon,  Appellee,  v.  Mary  Dermody  et  al.,  Appellants. 

I>£ED8:     Setting  Aside — Fraud  and  Duress.     Evidence  reviewed,  and 

1  held  that  the  grantor  in  deeds  executed  the  same  without  fraud 
or  duress,  and  for  the  purpose  of  waiving  her  apparent  rights  of 
dower,  and  in  accordance  with  a  pre-existing  but  lost  antenuptial 
contract. 

WITNESSES:    Competency — Transaction  with  Deceased.    A  grantee  in 

2  a  quitclaim  deed,  defending  against  the  charge  that  the  deed  was 
fraudulently  procured,  in  addition  to  testifying  that  plaintiff  exe- 
cuted the  deed  for  the  purpose  of  carrying  out  a  lost  antenuptial 
contract  between  plaintiff  and  grantee's  father  may  also  testify  to 
relevant  conversations  with  plaintiff  and  the  deceased  father  as  to 

^  the  existence  of  such  a  contract. 


608  Shannon  v.  Dermody.  [192  Iowa 

Appeal  from  Adair  District  Court. — H.  S.  Dugan,  Judge. 

November  22,  1921. 

Action  in  equity,  to  set  aside  two  quitclaim  deeds,  by  which 
plaintiif  conveyed  her  dower  interest  in  two  tracts  of  land  of  80 
acres  each,  one  deed  being  to  Mary  Dermody  and  the  other  to 
Thomas  II.  Shannon,  who  are  stepchildren  of  plaintiff,  and  the 
children  of  plaintiff's  deceased  husband.  The  160  acres  of  land 
in  controversy  was  owned  by  the  husband.  Plaintiff  also  asked 
that  her  dower  interest  be  partitioned.  There  was  a  decree  for 
plaintiff.   Defendants  appeal. — Reversed. 

Lynch  &  Byers  and  A.  M.  Fagan,  for  appellants. 
C.  E.  Berry  and  Carl  P.  Knox,  for  appellee. 

Preston,  J. — Agnes  Shannon  is  the  wife  of  defendant 
Thomas,  and  Luke  Dermody  is  the  husband  of  Mary  Dermody, 
and  is  the  administrator  of  the  estate.  Michael,  the  husband  of 
1  dhieds:  set-  plaintiff,  died  October  16,  1919,  intestate.    The 

ftaud*nnd'  dccds   iu   questiou   were   executed   October   23, 

duress.  1919,  and  recorded  December  16th.    This  suit 

was  brought  January  24,  1920.  Plaintiff  and  her  husband  were 
about  the  same  age,  and  had  been  married  before.  Plaintiff 
has  a  son  by  her  first  husband,  and  the  deceased  had  the  two 
children  who  are  defendants.  No  children  were  born  to  plaintiff 
and  Michael.  Plaintiff  and  deceased  were  married  some  25  or 
more  years  ago.  At  the  time  of  the  marriage,  the  deceased, 
Michael,  owned  most  of  the  land  in  controvei-sy.  He  acquired  a 
small  part  of  it  after  the  marriage.  At  the  time  of  the  marriage, 
plaintiff  had  property  of  her  own — considerable  land.  Her  prop- 
erty was  better  and  worth  more  than  that  of  her  husband.  She 
has  property  to  the  amount  of  $40,000  or  more.  At  the  time  of 
the  trial,  she  was  between  75  and  80  years  old — she  says  she 
doesn't  know  exactly.   Was  born  in  Ireland. 

Plaintiff's  theory  as  to  the  grounds  upon  which  she  claims 
the  deeds  should  be  set  aside  is  somewhat  vague.  The  petition 
does  not  allege  that  tlie  deeds  are  forgeries.    It  does  allege  tlkat, 
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if  she  signed  them,  she  understood  that  she  was  signing  appli- 
cations and  papers  in  relation  to  the  estate;  and  that  the  deeds 
were  obtained  by  fraud,  misrepresentation,  and  duress  on  the 
part  of  defendants.   As  a  witness,  she  testifies  that  she  doesn't 
remember  signing  them,  and  finally  says  that  she  did  not,  and 
that  the  signatures  are  not  hers.   There  is  an  abundance  of  evi- 
dence to  show  that  she  did  sign  them.     Her  counsel  do  not 
seriously  dispute  it.    The  three  other  persons  present  when  she 
did  sign  them,  testify  to  seeing  her  sign  the  deeds.    The  trial 
court  found  that  she  did  sign  them.   Plaintiflf  has  not  appealed. 
Plaintiff  does  not  allege  directly  that  she  was  of  unsound  mind 
and  mentally  incompetent  to  execute  the  deeds,  or  that  she 
is  now  incompetent.     She  brings  this  suit  in  her  own  name. 
The  petition  does  allege  that,  at  the  time  she  signed  the  appli- 
cation for  appointment  of  Luke  as  administrator,  she  was  suffer- 
ing from  poor  health  and  from  bereavement  of  her  deceased  hus- 
band ;  that  at  that  time  she  was  in  no  condition,  either  physically 
or  mentally,  to  transact  business  of  any  importance;  that  she 
had  no  knowledge  that  she  was  signing  away  her  dower  rights  in 
the  real  estate  in  question;  and  that  the  deeds  were  procured 
by  fraud,  and  without  consideration.   The  testimony  of  plaintiff, 
as  a  witness,  is  to  the  effect  that  she  was  ill  after  her  husband 
died,  and  that  her  memory  was  not  good.    She  testifies  also  to 
other  circumstances  before  and  after  her  husband  died,  whidi 
bear  on  the  question  of  mental  incapacity.    Another  lady,  who 
is  related  to  plaintiff,  gave  some  testimony  tending  in  the  same 
direction.    She  ijoticed  that  plaintiff  w^as  forgetful,  and  says 
that,  when  plaintiflf  would  come  to  the  home  of  witness,  she 
would  take  plaintiff  back,  because  she  was  afraid  to  let  plaintiff 
go  alone ;  that  she  was  at  the  home  of  plaintiflf  and  her  husband 
before  his  death  quite  frequently;  that  there  was  no  one  there 
helping  plaintiflf  with  the  work  there  before  his  death ;  that  his 
ailment  was  kidney  trouble ;  that  she  was  doing  all  the  waiting  on 
him,  so  far  as  witness  knew ;  and  that  she  was  alone  with  him 
there.   Another  witness  testifies  that  plaintiflf  had  a  sick  spell  in 
December;  she  had  lumbago.    She  afterwards  recovered  from 
that.    Another   wdtness   testifies — a   neighbor   who   had   known 
plaintiflf  for  ten  years — to  being  in  the  home  a  few  minutes  after 
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plaintiff's  husband  died.  She  says  she  was  at  the  home  occa- 
sionally— an  hour  the  first  day  after  he  died. 

**Q.  Did  you  see  or  observe  anything  of  Mrs.  Shannon  that 
would  indicate  anything  out  of  the  ordinary  or  unusual  about 
her  comprehending  or  understanding  things  taking  place  there 
at  the  time  of  his  death,  or  shortly  after?  A.  Any  person  would 
be,  after  a  death ;  she  was  kind  of  upset,  and  seemed  to  be  both- 
ered a  good  deal  with  grief  mostly." 

This  is  the  character  of  the  evidence  bearing  on  this  ques- 
tion, and  is  the  substance  of  it.  On  the  other  hand,  a  large  num- 
ber of  neighbors  and  intimate  acquaintances,  business  men,  and 
bankers,  with  Avhom  plaintiff  did  business,  testify  that  she  was 
competent ;  that  she  did  attend  to  her  own  business  and  property, 
consisting  of  her  farm  and  several  town  properties  and  her 
money.  Plaintiff  herself  testifies  that  she  looked  after  her  ovn\ 
properties,  collected  the  rent  and  looked  after  the  repairing; 
that  she  always  attended  to  her  own  business,  and  her  husband 
did  to  his. 

We  feel  so  sure  about  it  that  we  are  not  disposed  to  go  into 
these  last  two  propositions  more  fully.  We  are  satisfied  that 
plaintiff  signed  the  deeds ;  that  she  was  competent  to  do  so ;  and 
that  she  knew  what  she  was  doing.  The  three  witnesses  present 
at  the  time  the  deeds  were  signed  and  executed  so  testify,  and 
say  that  the  entire  situation  was  discussed  with  her,  in  regard 
to  an  antenuptial  contract,  and  in  regard  to  the  fact  that  the 
two  children  of  deceased  had,  for  some  years,  each  occupied  the 
80-acre  tracts  later  deeded  to  them  by  plaintiff,  and  that  plain- 
tiff's claim  of  $1,000  against  her  husband's  estate  should  be 
allowed  without  contest.  It  was  claimed  by  defendants,  or  one 
of  them,  that  the  $1,000  note  of  deceased  had  been  paid,  or 
partially  paid,  and  that  this  was  stated  to  her  before  the  deed 
was  executed.  Her  claim  was  allowed  in  full  by  the  admin- 
istrator; that  a  monument  should  be  erected  and  paid  for  out 
of  the  estate;  and  that  plaintiff's  name  should  appear  thereon. 
Plaintiff  did  assist  in  the  selection  of  the  monument,  and  it 
has  been  erected  at  the  grave  of  her  husband,  with  plaintiff's 
name  thereon.  The  three  persons  other  than  plaintiff  who  were 
present  at  the  execution  of  the  deeds  testify  that,  after  a  full 
explanation,  and  after  the  deeds  had  been  read  over  to  plaintiff 
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and  the  other  matters  discussed,  and  after  the  agreements  in 
regard  to  the  monument  and  plaintiff's  claim,  and  after  a  dis- 
cussion  as  to  the  occupancy  of  the  lands  by  the  two  defendants, 
and  as  to  the  antenuptial  contract,  plaintiff  agreed  to  and  did 
execute  the  deeds. 

It  is  alleged  by  defendants  that,  prior  to  the  marriage  of 
plaintiff  and  Michael,  she  and  her  husband  entered  into  a  writ- 
ten agreement,  by  which  neither  would  share  in  the  other's  prop- 
erty, or  have  any  rights  by  their  marriage  in  and  to  the  other's 
property;  that  since  the  marriage  plaintiff's  property  has  in- 
creased more  in  value  than  Michael's;  that,  at  the  time  of  plain- 
tiff's marriage,  defendants  Mary  and  Thomas  were  living  with 
their  father;  that,  shortly  after  the  marriage,  Michael,  with 
his  daughter  Mary  and  son  Thomas,  moved  upon  the  farm  occu- 
pied by  plaintiff;  and  that  Mary  and  Thomas  were  both  in- 
formed by  the  plaintiff  and  by  their  father  that  the  father  had 
entered  into  a  prenuptial  contract  with  plaintiff,  and  that  neither 
plaintiff  nor  the  father  was  to  share  in  the  property  rights  of 
the  other,  and  that  their  earnings  and  accumulations  were  to 
be  kept  separate;  that,  relying  on  said  statement,  Mary  and 
Thomas  went  upon  the  farm  occupied  by  plaintiff,  and  stayed 
upon  the  farm  for  eight  years,  Mary  doing  the  entire  house- 
work, and  Thomas  caring  for  the  farm  and  stock,  without  re- 
muneration therefor,  other  than  ordinary  clothing  and  small 
items  for  spending  money;  that  plaintiff's  property  in  her  own 
name  amounts  at  this  time  to  at  least  $40,000,  a  large  part  of 
which  has  been  derived  from  the  services  and  work  of  defend- 
ants Mary  and  Thomas;  that,  a  few  years  after  the  marriage 
of  Mary,  in  January,  1903,  she  and  her  husband  moved  upon  one 
of  the  80  acres  of  land  now  in  dispute,  and  lived  thereon  for  a 
period  of  about  14  years;  that  Thomas  was  married  about  the 
same  tim6,  and  he  and  his  wife  went  upon  the  other  80-acre 
tract  in  controversy,  and  lived  upon  the  same  for  about  seven 
years,  yrhen  he  was  compelled  to  go  to  New  Mexico  for  his 
health,  where  he  has  since  resided ;  that  Mary  and  Thomas,  dur- 
ing the  time  they  lived  upon  the  different  tracts,  made  valuable 
and  permanent  improvements,  including  the  fences  and  cross- 
fences.  It  appears  that  the  house  on  the  80  acres  occupied  by 
Mary  burned  down,  about  the  time  her  father  was  married  to 
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plaintiff,  and  that  she  put  on  this  80  all  the  buildings  there  are. 
It  is  further  alleged  by  defendants  that  the  two  deeds  were  exe- 
cuted and  delivered  by  plaintiff  with  full  knowledge  of  the  writ- 
ten prenuptial  agreement;  with  full  knowledge  of  the  fact  that 
Mary  and  Thomas  had  farmed  the  200  acres  and  helped  create  the 
property  owned  by  plaintiff,  and  had  made  improvements  on  the 
two  80 's  in  question;  with  full  knowledge  and  understanding 
that  it  was  the  intention  of  Michael  that  his  children  should 
have  the  respective  80  acres  of  land,  which  was  understood  by 
plaintiff  herein,  and  acquiesced  in  by  her;  and  for  the  consid- 
eration of  the  erection  of  a  monument  according  to  plaintiff's 
wishes,  and  the  agreement  that  the  administrator  should  allow 
plaintiff's  claim  of  $1,000  against  said  estate.  Plamtiff  denies 
these  allegations  on  the  part  of  defendants. 

The  case  presents  almost  entirely  questions  of  fact.  It 
would  serve  no  useful  purpose  to  go  into  the  details  of  the  evi- 
dence. There  is,  of  course,  a  conflict  at  some  points.  After  read- 
ing the  record,  we  are  satisfied  that  defendants  have  met  what- 
ever burden  there  is,  if  any,  resting  upon  them,  and  that  the 
matters  set  up  and  relied  upon  by  them  are  sustained  by  the 
greater  weight  of  the  evidence,  except  that  defendants  concede 
that  they  have  not  shown  a  complete  gift  from  Michael  to  his 
two  children,  by  the  vesting  of  the  title  to  them,  and  they  con- 
cede that  they  have  not  established  the  alleged  antenuptial 
contract  or  its  terms,  in  such  a  way  as  that  it  could  be  enforced 
as  such.  But  these  two  circumstances,  and  the  entire  situation, 
and  the  keeping  separate  of  the  property,  and  other  circum- 
stances shown,  have  a  very  important  bearing  upon  the  motives 
and  purposes  of  plaintiff  in  executing  the  two  deeds  in  question. 
The  evidence  on  behalf  of  defendants  tends  strongly  to  show  that 
the  matter  of  an  antenuptial  contract  had  been  discussed  among 
all  of  them  for  years,  and  that  it  was  understood  that  there 
was  such  a  contract,  by  which  plaintiff  was  not  to  receive  any 
of  her  husband's  property.  Though  plaintiff  denies  that  there 
was  such  a  contract,  her  evidence  is  somewhat  evasive  and  in- 
consistent. When  asked  if  she  remembered  who  prepared  the 
contract  before  the  marriage,  she  said  she  did  not;  that  her 
memory  is  not  a  bit  good.  When  asked  whether  she  had  burned 
it  or  torn  it  up,  she  says  she  told  Michael,  **I  don't  want  you 
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ar  your  place;*'  that,  after  she  told  him  that,  he  took  it  and 
tore  it  up  himself,  just  before  they  were  married.  Witnesses 
for  defendant  testify  that  she  stated  to  them  that  there  was  a 
contract,  and  that  she  destroyed  it.  Her  statement  that  she  did 
not  want  his  place  is  in  harmony  with  the  claim  of  defendants 
that  there  was  a  contract  that  she  was  not  to  have  it,  and  that 
she  was  to  have  her  own.  There  was  more  reason  for  plaintiff's 
wanting  an  antenuptial  contract  than  for  Michael  to  want  it. 
It  was  to  her  advantage  to  have  such  a  contract,  because  she 
had  the  greater  amount  of  property.  Plaintiff  had  one  living 
child,  besides  one  who  had  disappeared;  and  under  such  an 
agreement,  her  children  would  inherit  her  property.  Michael 
had  two  children ;  and  it  is  quite  clear  that  it  was  his  desire  that 
his  children  should  have  the  two  80-acre  tracts  in  controversy, 
and  tliat  plaintiff  made  the  deeds  to  carry  out  that  parpose  and 
to  vest  the  title  in  the  two  defendants.  This  is  the  more  reason- 
able and  more  probable  theory,  and  is  sustained  by  the  evidence. 
Under  all  the  circumstances  of  the  case,  the  equities  are  with 
defendants.  We  are  satisfied  from  the  evidence  that  there  was 
an  antenuptial  contract.  As  said,  it  appears  from  the  testimony 
of  the  defendants  and  others  that  the  matter  was  frequently 
discussed  by  plaintiff  and  her  husband,  in  the  presence  of  de- 
fendants many  times,  and  for  substantially  the  entire  period  of 
the  married  life  of  plaintiff  and  Michael;  that  it  was  under- 
stood that  Michael  intended  his  two  children  to  have  the  80-acre 
tracts  in  question ;  and  that  plaintiff  acquiesced  therein.  We  are 
well  satisfied  that  the  plaintiff  executed  the  two  deeds  in  ques- 
tion voluntarily  and  knowingly,  because  of  the  understanding 
between  all  of  them,  which  had  existed  for  years,  and  to  carry 
out  her  husband's  wishes.  Heading  the  entire  record,  we  are  also 
of  the  opinion  that  there  was  no  fraud,  misrepresentation,  or 
duress,  on  behalf  of  the  defendants,  inducing  plaintiff  to  execute 
the  deeds. 

There  is  some  dispute  as  to  whether  the  application  for  the 
appointment  of  Luke  as  administrator  was  signed  by  plaintiff  on 
October  21st  or  23d.  Though  plaintiff  says  her  memory  is  poor 
as  to  what  took  place  at  the  time  the  deeds  were  executed,  on 
the  23d,  she  does  say  that  she  did  sign  the  application  for  ap- 
pointment of  administrator,  and  that  the  subject  of  her  claim 
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was  discussed,  and  that  she  did  sign  the  claim  which  is  dated 
October  23d.  She  also  says  that  the  matter  of  the  tombstone 
was  discussed,  but  does  not  remember  seeing  the  agreement 
signed  by  the  administrator,  providing  that  the  tombstone  should 
be  erected  and  paid  for  out  of  Michael's  estate.  As  before  stated, 
the  other  three  present  at  the  time  testify  fully  as  to  all  that 
was  said  and  done,  and  that  all  matters  were  discussed  and 
agreed  to,  and  the  deeds  executed.  Plaintiff  does  not  testify 
that  there  was  any  substitution  of  the  deeds  for  other  papers, 
and  that  her  signature  was  obtained  to  the  deeds  thereby.  No 
one  testifies  to  that.  The  argument  is  that  this  must  be  so  be- 
cause other  papers  were  signed,  and  because  plaintiff  does  not 
remember  signing  the  deeds,  or  that  they  were  mentioned. 

Another  circumstance  relied  upon  by  plaintiff  is  that  Mr. 
Pagan  took  with  him,  on  the  afternoon  of  October  23d,  blank 
quitclaim  deeds.  Briefly,  his  explanation  of  this  is  that  he  had 
been  to  plaintiff's  home  in  the  morning,  in  regard  to  some  in- 
surance business ;  that  he  had  been  told  that  there  was  an  ante- 
nuptial contract,  as  claimed,  and  supposed  that,  if  there  was 
such  a  contract,  she  would  execute  the  quitclaim  deeds;  and 
that,  when  he,  with  Mary  and  her  husband,  went  to  plaintiff's 
home  in  the  afternoon  of  the  23d,  he  took  with  him  blank  deeds, 
inventory,  and  so  on.  She  says  that  she  inquired  about  her 
dower  rights.  Mr.  Fagan  says  he  told  her  that  she  was  entitled 
to  her  third,  unless  there  was  an  antenuptial  contract  providing 
otherwise.  There  may  be  some  other  circumstances  in  the  record 
bearing  upon  this  question.  We  have  not  attempted  to  give  the 
evidence  in  detail  on  this  or  any  other  subject  in  the  case.  The 
record  is  somewhat  voluminous.  In  our  opinion,  the  finding  of 
the  trial  court  that  defendants  took  undue  advantage  of  plain- 
tiff is  not  sustained  by  the  record. 

It  is  thought  by  appellee  that  the  testimony  of  defendants 

in  relation  to  the  alleged  antenuptial  contract  is  not  competent, 

and  that  the  witnesses  are  incompetent  to  testify  to  any  personal 

2  WITNB88B8-         trausactiottS  with  Michael  Shannon,  deceased,  in 

competency:         reference  thereto.   The  conversations  testified  to 

transaction 

with  deceased,  were,  for  the  most  part,  with  the  plaintiff  or 
with  deceased  in  her  presence,  or  with  both  of  them.  The  de- 
fendants are  not  claiming  this  land  from  their  father.   The  cir- 
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cumstances  in  regard  to  the  antenuptial  contract  and  the  occu- 
pancy of  the  land  by  defendants  are  relied  upon,  not  as  showing 
a,  completed  gift  of  the  land  by  deceased,  or  the  antenuptial  con- 
tract as  such,  but  as  a  reason  why  plaintiff  executed  the  deeds 
in  controversy.  The  transaction  now  is  between  plaintiff  and 
the  defendants.  She  brings  the  suit.  We  think  the  evidence  is 
competent  for  this  purpose,  as  against  the  plaintiff. 

It  is  contended  by  appellants  that  compromises  for  the 
settlement  of  family  difficulties  or  family  controversies,  if  at  all 
reasonable,  are  especially  favored,  both  in  equity  and  in  law; 
that  in  such  cases  the  court  will  go  further  to  sustain  the  same 
than  they  would  under  ordinary  circumstances ;  and  that  termi- 
nation of  such  controversies  is  considered  a  valid  and  sufficient 
consideration  for  the  agreement.  They  cite  Adams  v.  Adams, 
70  Iowa  253;  Armijo  v.  Henry,  14  K  M.  181  (25  L.  R.  A.  [N. 
S.]  275,  and  note) ;  Hoy  v.  Hoy,  93  Miss.  732  (25  L.  R.  A.  [N. 
S.]  182) ;  8  Cyc.  504;  Norris  v.  Slaughter,  3  G.  Greene  116.  See, 
also,  Watrous  v.  Watrous,  180  Iowa  884,  906.  Their  contention 
is,  in  the  main,  as  we  understand  it,  that  there  was  a  family 
controversy  as  to  the  two  80-acre  tracts  of  land ;  that,  under  an 
antenuptial  contract  and  the  possession  of  the  land,  it  was  in- 
tended by  deceased  and  plaintiff  that  the  two  defendants  should 
have  the  land;  that  the  allowance  of  plaintiff's  claim  for  $1,000, 
and  so  on,  indicates  such  an  understanding;  and  that  all  mat- 
ters of  difference  between  them  were  amicably  settled  on  October 
23d.  We  deem  it  unnecessary  to  review  the  cases.  Some  other 
cases  are  cited  on  other  propositions,  but  what  has  been  said  is 
decisive  of  the  case. 

The  judgment  is  reversed  and  remanded,  with  directions 
to  enter  a  decree  in  favor  of  defendants,  dismissing  plaintiff's 
petition . — Reversed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Leonard  Cristani,  Appellant. 

ABSON:    Failure  to  Prove  Corpns  Delicti.    The  corpus  delicti  in  arson — 
1     a  felonious,  willful,  and  malicious  burning — may  not  be  established 
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from  any  combination  of  circumstances  which  may  reasonably  be 
reconciled  with  the  theory  that  the  £re  was  not  of  felonious  origin. 

CBIMIKAIi  LAW:     Motive.     Proof  of  motive  is  not  proof  of  corpus 
2    delicti. 

Appeal  from  Warren  District  Court. — ^L.  N.  Hays,  Judge. 

November  22,  1921. 

The  defendant  was  convicted  upon  an  indictment  charging 
him  with  the  crime  of  arson,  and  appeals. — Reversed. 

Clarke  &  Cosson  and  W,  H.  Berry,  for  appellant. 

Ben  J.  Gibson,  Attorney  General,  and  B.  J.  Flick,  Assistant 
Attorney  General,  for  appellee. 

Weaver,  J. — The  defendant  owned  and  operated  a  cheese 
factory  at  Norwalk,  a  small  town  within  a  few  miles  of  the  city 
of  Des  Moines.  On  the  night  of  July  21,  1920,  the  factory,  with 

its  equipment  and  contents,  was  destroyed  by 

'  uro  to  "prove        firc.    Thereafter,   an   indictment  was  returned 

corpus    etc%.       ^^^  ^^^  grand  jury,  charging  the  defendant  with 

having  feloniously  caused  said  fire,  wnth  intent  thereby  to  in- 
jure the  insurance  company  or  association  which  had  issued 
him  a  policy  of  insurance  upon  the  property  so  destroyed.  To 
this  accusation  the  defendant  entered  a  plea  of  not  guilty. 
There  was  a  trial  to  a  jury.  At  the  close  of  the  evidence  in  chief 
on  part  of  the  State,  defendant  moved  the  court  for  a  directed 
verdict  of  not  guilty.  The  motion  was  denied,  and  being  re- 
newed at  the  close  of  all  the  evidence,  was  again  denied.  The 
jury  returned  a  verdict  of  guilty,  and  defendant's  motion  for 
new  trial  was  overruled.  From  the  judgment  entered  on  the 
verdict,  defendant  appeals. 

I.  The  first  proposition  argued  for  appellant  is  that  the 
evidence  is  insufficient  to  sustain  a  conviction,  and  that  the  mo- 
tion  for  a  directed  verdict  of  not  guilty  should  have  been  sus- 
tained. A  careful  reading  of  the  record  convinces  us  that  this 
objection  is  well  taken.  It  is  an  elementary  proposition  of  crim- 
inal law  that,  to  be  entitled  to  a  conviction,  the  State  must  first 
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establish  the  carpus  delicti, — the  fact  that  a  crime  such  as  al- 
leged has  been  committed  by  someone.  This  being  established, 
the  guilty  connection  of  the  accused  with  such  offense  must  also 
be  established,  both  beyond  a  reasonable  doubt.  As  stated  by 
this  court  in  State  v.  Millmeier,  102  Iowa  692,  698,  this  rule,  as 
applied  to  a  charge  of  arson,  requires  **  satisfactory  proof  that 
the  building  was  feloniously,  willfully,  and  maliciously  burned 
by  someone,  and  was  not  an  accidental  burning.  Direct  evi- 
dence to  establish  either  of  these  elements  is  not  required ;  but, 
where  circumstantial  evidence  is  relied  upon,  it  must  be  of  the 
most  cogent  and  irresistible  kind.'' 

The  mere  fact  that  the  building  was  burned  and  that  its 
origin  is  unknown  or  involved  in  mystery,  is  not  evidence  that 
it  was  feloniously  ignited.  In  addition  to  the  fact  of  the  de- 
struction of  the  building  by  fire,  it  must  appear  by  the  evidence 
beyond  a  reasonable  doubt  that  the  fire  was  caused  by  the  will- 
ful act  of  some  peraon  criminally  responsible  for  it.  See  State  v, 
Millmeier,  supra ;  State  v.  Pienick,  46  Wash.  522  (90  Pac.  645)  ; 
State  V.  Carroll,  85  Iowa  1.  In  the  absence  of  such  proof,  the 
presumption  obtains  that  the  fire  was  accidental,  or  at  least  that 
it  was  not  of  criminal  origin.  State  v.  Jones,  106  Mo.  302;  4 
Elliott  on  Evidence,  Section  2807;  State  v.  Albert,  176  Iowa 
164 ;  Phillips  V.  State,  29  Ga.  105 ;  Boatwright  v.  State,  103  Ga. . 
430;  State  v.  Buckman,  253  Mo.  487.  It  is  true,  of  course,  as 
argued  by  the  State,  that  the  corpus  delicti  may  be  established 
by  circumstantial  evidence,  but  this  does  not  make  it  the  subject 
of  mere  conjecture  or  of  doubtful  inference,  nor  is  it  to  be  found 
from  any  combination  of  circumstances  which  may  reasonably  ' 
be  reconciled  with  the  theory  that  the  fire  was  not  of  a  felonious 
origin.  Nor  is  it  sufficient  if  the  circumstances  relied  upon  in 
support  of  the  charge  are  such  as  excite  suspicion  only,  but  fall 
short  of  proof.  State  v.  Vandewatcr,  (Iowa)  176  N.  W.  883 
(not  officially  reported)  ;  Brimo  v.  State,  171  Wis.  490  (177 
N.  W.  610) ;  State  v,  Korth,  39  S.  D.  365  (164  N.  W.  93).  In 
the  Vandewatcr  case,  which  in  most  of  its  features  is  quite  like 
the  one  now  before  us,  we  said : 

**The  most  that  can  be  said  for  the  testimony  of  the  State 
is  that  it  creates  a  suspicion  of  the  guilt  of  the  defendant,  and 
it  goes  without  saying  that  mere  suspicion  is  not  sufficient. 
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There  must  be  substantive  proof  of  guilt — some  fact  proven 
which  tends  to  establish  the  substantive  fact  upon  which  the 
State  relies  for  conviction.  All  men  are  presumed  to  be  honest 
and  innocent;  and  where  facts  and  circumstances  are  relied 
upon  to  prove  guilt,  they,  when  established,  must  negative  every 
other  rational  hypothesis  except  the  giiilt  of  the  defendant,  and 
must  be  inconsistent  with  any  rational  hypothesis  of  innocence. ' ' 

In  the  Bruno  case,  presenting  a  materially  stronger  com- 
bination of  circumstances  unfavorable  to  the  accused,  the  Wis- 
consin court,  reversing  a  judgment  of  conviction,  says: 

**  Loath  as  this  court  has  always  been  and  still  is  to  set 
aside  a  judgment  based  upon  a  verdict  of  guilty  by  a  jury,  and 
which  has  passed  the  careful  consideration  of  a  trial  court,  we, 
are  nevertheless  compelled,  in  a  case  such  as  this,  involving  \  a 
crime  of  such  a  grave  nature,  and  in  which  the  verdict  of  guilty 
by  the  jury  was  followed  by  punishment  measured  by  a  sentence 
of  10  years'  imprisonment  in  the  state  prison,  to  feel  the  neces- 
sity of  bearing  steadfastly  in  mind  the  well  established  rule  of 
law  that  no  person  shall  be  convicted  of  a  penal  offense  unless 
the  testimony  be  such  as  will  sustain  the  rigid  test  of  satisfying 
beyond  a  reasonable  doubt.  •  *  *  The  testimony  in  this 
case,  in  our  judgment,  when  reasonably  and  fairly  construed, 
creates  no  more  than  a  suspicion  that  the  defendant  committed 
this  offense.  A  suspicion  merely  is  insuflScient  to  support  a 
judgment  of  conviction.  Lonergan  v.  State,  111  Wis.  453,  460 
(87N.  W.  455).'' 

The  authorities  to  the  foregoing  effect  are  very  numerous, 
but  the  citations  made  are  suflBcient  to  indicate  the  settled  rule. 

We  shall  not  attempt  to  discuss  the  evidence  in  this  case 
in  full  detail.  No  witness  pretends  to  have  seen  the  fire  started, 
or  to  have  any  knowledge  of  its  origin.  It  appears  to  have  been 
first  discovered  about  midnight  of  the  day  in  question,  and  to 
have  begun  in  an  annex  or  ** lean-to"  attached  to  the  main 
building.  In  this  annex  was  located  the  heating  apparatus  used 
in  the  manufacture  of  cheese  in  the  main  building.  As  we  un- 
derstand the  record,  the  fuel  employed  was  oil  or  kerosene. 
There  appears  to  be  no  satisfactory  showing  as  to  when  the 
heating  apparatus  was  last  used.  Neither  the  defendant  nor  his 
helper,  Mancuso,  is  shown  to  have  been  in  the  building  during 
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the  night.  They  appear  to  have  been  in  the  habit  of  frequently 
going  to  Des  Moines,  after  the  close  of  their  day's  work,  the 
defendant  himself  frequently  putting  up  for  the  night  at  the 
Hawkeye  Hotel.  On  the  day  in  question,  defendant  was  not 
seen  in  or  about  the  factory.  He  explains  his  absence  by  saying 
that  he  was  sick,  and  remained  in  the  city,  staying  at  the  hotel 
until  the  following  morning.  He  says  he  went  to  bed  at  about 
7 :30  P.  M.,  and  did  not  leave  the  hotel  during  the  night,  which 
statement  has  corroboration,  furnished  by  the  hotel  roister, 
and  to  some  extent  also  by  the  testimony  of  the  night  clerk  of 
the  house.  During  the  month  previous  to  the  fire,  he  had 
patronized  a  Ford  livery  garage,  taking  out  a  car,  on  several 
occasions,  for  an  evening  drive.  On  this  night,  before  retiring 
to  his  room,  he,  with  Mancuso,  went  to  the  livery,  and  procured 
a  Ford  car.  According  to  his  story,  the  car  was  taken  for 
Mancuso 's  use;  but,  as  he  (Mancuso)*  was  not  acquainted  at  the 
garage,  defendant  went  with  him,  and  gave  the  order,  Mancuso 
furnishing  the  money  deposit  required.  Having  procured  the 
car,  he  testifies,  he  turned  it  over  to  Mancuso,  who  drove  him 
to"  the  hotel,  where  he  remained  for  the  night.  In  this  story  he 
is  supported  by  Mancuso,  who  says  that  he  alone  used  the  car, 
and  returned  it  to  the  garage  about  10  o'clock.  Each  of  them 
swears  that  he  was  in  the  city  all  that  night,  and  did  not  return 
to  Norwalk  or  to  the  factory  until  the  following  morning,  and 
denies  all  complicity  in  the  burning  of  the  building.  There  is 
no  direct  evidence  of  the  untruth  of  this  defense.  The  State 
put  upon  the  witness  stand  two  apparently  disinterested  wit- 
nesses who  testify  that,  on  the  evening  in  question,  they,  eacli 
driving  an  automobile  along  the  highway  between  Norwalk  and 
Des  Moines,  at  a  point  about  a  quarter  of  a  mile  from  the  cheese 
factory,  found  their  way  obstructed  by  a  Ford  automobile  stand- 
ing across  the  roadway.  Thinking  that  the  driver  of  the  stand- 
ing car  was  in  trouble,  they  stopped,  and  one  of  them,  a  physi- 
cian, got  out  of  his  car,  and  going  up  to  the  Ford,  discovered 
a  man  lying  upon  the  back  seat.  This  man  arose,  and  asked 
what  was  wanted;  and  the  doctor  having  explained  that  he 
thought  the  driver  might  be  in  trouble,  the  fellow  answered  that 
there  was  no  trouble,  and  the  witnesses  left  him  there.  Both 
witnesses  were  acquainted  with  Cristani ;  but  neither  recognized 
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him  as  the  man  in  the  Ford ;  and  the  doctor,  who  was  in  position 
to  speak  most  positively,  says  he  does  not  think  it  was  the  de- 
fendant. Had  it  been  Cristani,  it  is  hardly  possible  that  Dr. 
Decker  is  mistaken  upon  the  question  of  his  identity.  It  appears 
in  the  record  that  the  defendant  is  an  Italian  by  birth,  speakinf? 
our  langfuage  quite  brokenly,  a  peculiarity  which  would  have 
been  apparent  in  the  reported  conversation,  and  could  hardly 
have  deceived  the  witness.  Again,  the  language  of  this  mys- 
terious party,  as  reported  by  the  other  witness,  **Wliat  in  hell 
do  you  want?''  has  all  the  distinctive  flavor  of  the  vocabulary 
of  a  **one  hundred  per  cent  American."  Aside  from  this  inci- 
dent, and  the  further  testimony  that  the  Ford  car  seen  disclosed 
a  cross  mark  on  the  face  of  the  tail  light  similar  to  the  one  on 
the  car  taken  out  by  defendant  and  Mancuso,  there  is  not  a 
word  of  evidence  to  show  that  either  of  them  was  in  or  about 
Norwalk  on  the  night  the  fire  occurred. 

II.  The  only  other  evidence  relied  upon  to  connect  the 
defendant  with  the  alleged  crime  is  limited  to  the  State's  effort 
to  prove  a  motive  for  the  commission  of  the  alleged  crime  by  the 
defendant.  For  this  purpose,  testimony  was  admitted  tending 
to  show^  that  defendant  was  laboring  under  considerable  financial 
embarrassment,  and  that  his  business  was  not  prosperous.  It  is 
further  said  he  was  over-insured. 

Speaking  first  of  the  insurance,  there  is  no  such  clear 
showing  of  excessive  insurance  as  to  entitle  it  to  material  weight. 
The  policy  had  been  taken  out  some  two  months  before  the  fire, 
providing  insurance  upon  the  building,  $2,000 ;  upon  furniture, 
fixtures,  and  machinery,  $500;  and  on  cheese,  $500.  Of  the 
value  of  the  building,  two  witnesses,  neither  of  them  builders 
or  mechanics,  estimate  it  at  $750  to  $800.  They  think  it  cost 
about  $1,500  to  build,  some  years  before,  and  that  to  replace 
it  at  the  date  of  the  fire  would  cost  $2,000  to  $2,500.  No  vnt- 
ness  attempts  to  say  that  the  fixtures  and  ma^lmiery  were  worth 
less  than  $500.  Nor  is  there  any  evidence  that  the  stock  of 
cheese  on  hand  was  less  than  the  insured  value,  except  the  state- 
ment of  a  deputy  fire  marshal,  who  was  active  in  the  prosecu- 
tion; and  the  most  he  can  say  is  that,  after  the  fire,  he  did  not 
discover  in  the  ruins  any  indications  that  cheese  had  been 
destroyed.     For  defendant,  a  carpenter  and  lumber  dealer  of 
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20  years'  experience  testified  that  the  building,  when  erected, 
was  worth  $1,400,  and  that,  at  the  date  of  the  fire,  lumber  and 
labor  had  greatly  advanced,  and  that  to  replace  it  would  cost 
a  great  deal  more.  When  he  was  asked  to  estimate  the  value 
of  the  building  at  that  time,  the  court,  for  some  reason  not  very 
apparent,  excluded  the  answer.  Defendant  and  Mancuso,  the 
only  persons  who  could  speak  with  knowledge  on  the  subject  of 
the  stock  on  hand,  say  that  they  had  about  2,000  pounds  then 
in  the  process  of  curing.  The  State's  evidence  on  the  subject 
of  the  value  and  extent  of  the  property  destroyed  is,  at  the 
best,  of  very  shadowy  and  unsubstantial  character. 

That  the  testimony  of  defendant's  financial  status^ — the 
condition  of  his  business  and  property,  as  well  as  of  his  insur- 
ance,— was  competent  upon  the  question  of  motive,   is  to  be 

admitted.  It  may  also  be  admitted  that,  if  there 
^'  motive*^^  ^''^ '  ^crc  othcr  evidence  of  an  incriminatory  char- 
acter, tending  to  show  that  the  fire  was  of  crimi- 
nal origin,  and  tending  in  any  fair  degree  to  connect  the  defend- 
ant with  the  commission  of  the  offense,  such  circumstances,  with 
the  alleged  evidence  of  motive,  might  be  sufficient  to  sustain  a 
conviction ;  but  the  mere  fact  that  a  man  is  in  financial  straits, 
or  is  doing  a  losing  business,  and  that  by  the  commission  of  a 
crime  he  might  hope  to  better'  his  condition,  is  not,  of  itself, 
any  evidence  whatever  that  he  is  guilty  of  such  crime.  Motive 
is  not  a  crime,  nor  is  it  an  essential  element  of  crime;  hence 
it  is  well  settled  that  evidence  to  show  motive,  unsupported  by 
incriminatory  facts  and  circumstances,  is  not  sufficient  to  make 
a  prima-facie  case  of  guilt.    State  v.  Ruckman,  253  Mo.  487. 

And  here  is  the  fundamental  weakness  of  the  State's  case. 
It  seems  to  have  been  tried  on  the  theory  that  proof  of  a  motive, 
if  made  strong  enough,  would  compensate  for  the  failure  to 
establish  the  corpus  delicti;  and  we  think  it  must  be  said  that 
the  court's  charge  to  the  jury,  by  its  repeated  references  to  the 
question  of  motive,  and  the  apparent  emphasis  laid  thereon, 
must  have  impressed  the  jurors  (unintentionally,  of  course) 
with  the  idea  that,  if  this  fact  were  established,  conviction  must 
follow.  That  such  is  not  the  law,  is  too  apparent  to  justify 
discussion.  That  the  State's  case  breaks  down  at  the  threshold 
in  its  failure  to  prove  a  corpus  delicti  makes  all  other  questions 
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raised  of  secondary  importance.  Such  failure  is  quite  glaringly 
apparent  from  a  reading  of  the  record.  There  is  but  one  circum- 
stance in  all  the  evidence  which,  if  fairly  well  established,  could 
be  said  to  necessarily  indicate  the  guilt  of  the  defendant.  This 
is  found  in  the  testimony  of  an  employee  at  the  Ford  garage, 
who  was  led  to  say,  on  direct  examination,  that,  some  time  after 
the  fire,  defendant  came  to  the  garage  and  asked  what  time 
Mancuso  returned  the  car  which  they  had  taken  out  on  that 
night,  and,  on  being  shown  the  record  sheet,  complained  because 
it  did  not  show  the  hour  when  the  car  was  brought  back;  and 
that,  in  the  course  of  this  conversation,  defendant  asked  that 
the  record  of  the  time  when  the  car  was  taken  out  be  changed 
from  a  night  hour  to  a  day  hour.  This,  we  say,  if  satisfactorily 
shown,  would  justify  the  suspicion  directed  against  the  defend- 
ant. But  not  only  does  defendant  deny  the  story,  but  the  wit- 
ness himself  demonstrated  his  want  of  reliability  by  changing 
and  modifying  his  story  very  materially  in  cross-examination, 
and  says  that  defendant  talked  very  brokenly  and  rapidly,  and 
that  it  was  difficult  to  understand  him.  The  same  witness  also 
denied  that  defendant  had  before  that  time  procured  a  car  at 
that  place  of  business;  but,  on  being  pressed  upon  that  point, 
admitted  that  he  was  mistaken,  and  that  the  records  of  the 
garage  showed  some  three  or  four  recent  occasions  of  that  kind, 
and  excused  his  lapse  in  that  respect  by  saying  that  he  testified 
at  first  from  what  he  was  told  by  the  deputy  fire  marshal.  We 
think  the  evidence  as  to  the  alleged  incident  entirely  insufl&cient 
to  take  the  question  of  defendant's  guilt  to  the  jury. 

We  are  not  unaware  of  the  fact  urged  in  argument  for  the 
State  that  arson  is  essentially  a  crime  of  darkness  and  stealth, 
and  often  difficult  of  proof  except  by  circumstantial  evidence; 
and  there  should  be  no  unnecessary  burden  or  handicap  imposed 
upon  the  prosecution  in  cases  of  that  kind.  But  on  the  other 
hand,  human  nature  is  very  apt  to  let  its  imaginings  and  suspi- 
cions run  at  random,  when  a  crime  or  alleged  crime  is  shrouded 
in  mystery  or  uncertainty,  and  to  see  indications  of  guilt  in 
acts  and  words  entirely  consistent  with  innocence,  and  in  *' trifles 
light  as  air  find  confirmation  strong  as  proofs  of  holy  wTit.'' 
Circumstantial  evidence  is  not  to  be  discarded  or  its  value 
minimized,  when  brought  to  bear  upon  an  issue  of  fact,  within 
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the  rules  by  which  the  law  has  circumscribed  it.  That  rule  is 
well  and  clearly  stated  in  the  Vandewater  case,  supra.  See, 
also,  State  v.  Blydenburg,  135  Iowa  264,  278.  Perhaps  in  no 
other  class  of  criminal  cases  do  the  appellate  courts  find  more 
frequent  occasion  to  recur  to  first  principles  upon  this  feature 
of  the  law  than  in  arson  cases.  See  State  v.  McLarne,  128  Minn. 
163  (150  N.  W.  787) ;  Heidelbaugh  v.  State,  79  Neb.  499  (113 
N.  W.  145) ;  Oerke  v.  State,  151  Wis.  495  (139  N.  W.  404) ; 
Bruno  v.  State,  171  Wis.  490  (177  N.  W.  610) ;  State  v.  McCauley, 
132  Minn.  225  (156  N.  W.  280) ;  State  v.  Jacobson,  130  Mmn. 
347  (153  N.  W.  845)  ;  State  v.  Albert,  176  Iowa  164;  Pierce  v. 
State,  130  Tenn.  24;  Commonwealth  v.  Phillips,  12  Ky.  L.  Rep. 
410;  Luker  v.  State,  (Miss.)  14  So.  259;  State  v.  Rhodes,  111 
N.  C.  647;  Anderson  v.  Commonwealth,  83  Va.  326;  Brown  v. 
Commonwealth,  87  Va.  215;  Brown  v.  Commonwealth,  89  Va. 
379;  Shannon  v.  State,  57  Ga.  482;  State  v.  Melick,  65  Iowa 
614 ;  State  v.  Delaney,  92  Iowa  467. 

III.  Other  errors  are  assi^ed  and  argued  by  appellant, 
but  those  to  which  we  have  made  reference  are  sufficient,  we 
think,  to  make  necessary  a  reversal  of  the  judgment  below,  and 
we  shall  not  further  extend  the  opinion. 

The  judgment  appealed  from  is  reversed,  and  cause  re- 
manded, with  suggestion  to  the  trial  court  that,  unless  the  State 
is  prepared  to  make  a  materially  stronger  case  in  support  of 
the  indictment  than  was  disclosed  on  the  first  trial,  the  case 
should  be  dismissed. — Reversed. 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  A.  R.  Graves,  Appellant. 

CBIMINAL  LAW:  Instruction — ^Assumption  of  Fact.  It  is  not  error, 
in  a  criminal  cause,  to  assume  in  instructions  the  truth  of  a  fact 
fully  admitted  by  both  the  State  and  the  defendant. 

Appeal  from  Polk  District  Court. — Hubert  UTTERnACK,  Judge. 

November  22,  1921. 
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The  defendant  was  indicted  for  murder  in  the  second  de- 
gree. Trial  to  a  jury,  and  conviction  for  manslaughter.  De- 
fendant was  sentenced  to  the  penitentiary  for  a  period  not 
exceeding  that  provided  by  the  statute.  Defendant  appeals. — 
Affirmed. 

Parsons  &  Mills  and  Robert  HecUy,  for  appellant. 

Ben  J.  Gibson,  Attorney  General,  Bruce  J.  Flick,  Assistant 
Attorney  General,  and  Vernon  Seeburger,  Assistant  County 
Attorney,  for  appellee. 

Preston,  J. — Substantially  the  only  controverted  fact  in 
the  case  is  whether  the  killing  of  deceased  was  or  was  not  acci- 
dental. Defendant  claimed  that  it  was  accidental.  One  of  the 
errors  assigned  is  that  the  evidence  was  insufficient  to  support 
the  verdict  of  the  jury.  There  was  an  abundance  of  evidence 
from  which  the  jury  could  properly  have  found  that  the  killing 
of  deceased  was  not  the  result  of  an  accidental  shooting.  This 
is  so  clear  that  we  shall  not  go  into  the  details  of  the  evidence. 

The  appellant's  abstract  recites  that  defendant  excepted 
to  the  instructions,  and  that  such  exceptions  were  entered  of 
record.  This  is  denied  by  the  State  in  an  amended  abstract. 
The  only  other  questions  argued  relate  to  alleged  errors  in  the 
instructions,  and  particularly  to  Instructions  11  and  12.  Under 
the  rules,  defendant  is  not  entitled  to  be  heard  in  regard  to  the 
instructions.  Since  it  is  a  criminal  case,  we  have  examined  the 
record  with  care,  and  will  go  only  so  far  as  to  say  that  there 
is  no  conflict  in  the  instructions,  and  that  the  other  objections 
thereto  are  covered  by  other  instructions  given  and  other  parts 
of  those  complained  of.  They  are  to  be  taken  as  a  whole,  and 
construed  together. 

Briefly,  defendant's  version  of  the  transaction  is  that,  on 
the  5th  of  May,  1920,  about  9:30  or  10  o'clock  at  night,  he  came 
home  from  the  road,  and  went  to  his  home.  His  wife  was  gone, 
and  there  was  nothing  to  eat  in  the  house.  He  inquired  by 
phone  as  to  his  wife's  whereabouts,  then  went  upstairs  to  comb 
his  hair;  and  when  he  put  the  comb  in  the  drawer,  he  noticed 
the  pistol.     He  then  started  down  towards  the  grocery  stoVe, 
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and  saw  that  it  was  closed;  then  concluded  to  go  to  the  drug 
store,  to  get  some  ice  cream  and  wafers.  When  he  was  going 
down  there,  he  saw  an  automobile  coming,  which  he  thought 
was  his  auto.  He  then  stepped  to  the  sidewalk  and  waited  until 
the  car  came  in  sight  to  where  he  could  see.  He  then  ran  and 
jumped  on  the  running  board  of  the  car.  He  does  not  remember 
what  he  did  or  said.  He  saw  another  man  and  woman  in  the 
back  seat,  and  another  man  whom  he  never  saw  before,  sitting 
by  the  side  of  his  wife.  This  was  De  Vault,  the  deceased.  The 
automobile  came  to  a  stop.  Defendant  asked  De  Vault  who  he 
was,  and  he  did  not  answer — they  wouldn't  any  of  them  talk  to 
him.  De  Vault  got  out  of  the  car  when  it  stopped;  he  started 
to  go  w^est.    He  took  a  step  or  two,  and  stumbled  and  fell. 

**I  pulled  my  gun — just  held  it  up  in  front  of  the  car;  and 
as  I  did,  my  wife  grabbed  my  arm,  and  at  that  time  the  gun 
went  off.     The  discharge  of  the  gun  was  accidental.'' 

Other  witnesses  put  the  position  of  the  parties  and  the  trans- 
action of  the  shooting  somewhat  differently  than  does  the  defend- 
ant. Deceased  was  shot  in  the  back.  After  running  a  distance, 
he  fell.  He  died  soon  afterwards.  The  clerk  of  the  grand  jjury 
testifies  that  defendant  stated  before  the  grand  jury  that  he 
ran  in  front  of  the  car,  and  that  De  Vault  was  running  east. 
There  is  no  pretense  that  De  Vault  met  his  death  in  any  other 
way,  and  there  is  no  evidence  that  there  was  any  other  shot. 

The  testimony  of  the  other  witnesses  shows,  without  any 
dispute  whatever,  that  deceased  was  wounded  by  the  discharge 
of  a  revolver  in  the  hands  of  the  defendant.  The  defendant 
admits  it,  but  claims  that  the  shooting  was  accidental.  There 
were  but  five  witnesses  in  chief  for  the  State,  and  defendant 
and  his  wife  were  the  only  witnesses  for  defendant. 

In  one  of  the  instructions,  the  court  stated  that  the  evidence 
shows  without  dispute  that  the  deceased  was  wounded  by  the 
discharge  of  a  revolver  in  the  hand  of  the  defendant.  It  is 
argued  by  appellant  that  the  court,  in  a  criminal  case,  had  no 
right  to  assume  that  fact,  which,  as  we  have  seen,  was  without 
any  dispute.  We  have  held  in  several  cases  that  it  is  not  error, 
even  in  a  criminal  case,  to  assume  and  treat  as  true  a  particular 
evidential  fact  which  both  parties  admit  to  be  true,  and  as  to 
which  there  is  no  dispute.    State  v.  Archer y  73  Iowa  320 ;  State 

Vol.  192  Ia.— 40 
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V.  Anderson,  154  Iowa  701,  704;  State  v,  McKni<jhi,  119  Iowa 
79 ;  State  v.  Mitchell,  130  Iowa  697,  701 ;  State  v,  Evans,  122 
Iowa  174;  State  v.  Cunningham,  111  Iowa  233,  244;  State  v. 
Wilson,  166  Iowa  309,  326.  The  statute.  Code  Section  5386, 
provides  that  the  rules  relating  to  the  instructions  of  juries  in 
civil  cases  shall  be  applicable  to  the  trial  of  criminal  prosecu- 
tions. The  rules  of  evidence  are  the  same,  as  far  as  applicable. 
Code  Section  5483.  We  think  this  case  is  ruled  by  the  cases 
before  cited,  rather  than  by  State  v.  Lightfoat,  107  Iowa  344, 
where  the  court  instructed  that  the  crime  charged  had  been  com- 
mitted, although  there  was  no  direct  evidence  that  the  horses 
in  question  died  from  strychnine  poisoning.  The  Lightfoot  case 
is  referred  to  in  State  v,  Anderson,  154  Iowa,  at  704,  and  per- 
haps other  cases. 

We  discover  no  prejudicial  error,  and  the  judgment  is — 
Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Frank  Livermore,  Appellant. 

MUNICIPAIi   OOBPOBATIONS:      Ordinances— One   Beading   Without 

1  Suspension  of  Rules.  A  record  which  affirmatively  shows  that  a 
prox)osed  ordinance  was  not  given  three  readings,  and  that  the 
statutory  rule  so  requiring  was  not  suspended,  is  fatally  defective. 

MUNICIPAIi  OOBPOBATIONS:     Ordinances — ^Bunching  Various  Pro- 

2  posed  Ordinances.  Various  x^foposed  ordinances  may  not  be  bunched 
under  one  motion  and  enacted  en  masse. 

Appeal  from  Woodhtiry  District  Court. — ^W.  G.  Sears,  Judge. 

November  22,  1921. 

The  defendant  was  charged  with  disorderly  conduct,  con- 
trary to  an  ordinance  of  the  town  of  Moville.  Being  convicted, 
he  appealed  to  the  district  court  of  Woodbury  County,  where 
trial  was  had,  and  he  was  again  convicted.  From  that  judgment 
he  appeals  to  this  court. — Reversed. 


Nov.,  1921  ]  State  v.  Livbrmore.  627 

T.  F.  Bevingion  and  Carlos  W,  Goltz,  for  appellant. 
Henderson,  F  rib  our g  <&  Hatfield,  for  appellee. 

Per  Curiam. — At  all  stages  of  the  case  in  the  court  below, 
the  appellant  challenged  the  legal  existence  and  validity  of  the 
ordinance  for  an  alleged  violation  of  which  he  was  convicted. 
1   Municipal  That  question  Commands  first  attention;  for,  if 

S^dhSS'cSr^'  ^^®  objection  is  well  taken,  it  is  an  end  of  the 
JSttiJut^uf-  ^^'^^y  ^^^  other  matters  presented  by  the  record 
pension  of  rules,  ^nd  the  arguments  of  counsel  become  immate- 
rial. The  information  upon  which  appellant  was  tried,  reads 
as  follows  (pmitting  the  formal  title  and  jurat) : 

''The  above  named  defendant  is  accused  of  the  crime  of 
disorderly  conduct  and  disturbing  the  peace,  for  that,  on  the 
17th  day  of  June,  A.  D.,  1919,  at  Moville,  in  the  county  of 
Woodbury,  state  of  Iowa,  said  defendant  did  unlawfully,  will- 
fully, and  maliciously  disturb  the  public  peace,  being  intoxicated 
and  running  his  pool  hall  while  in  that  condition,  and  by  loud 
and  indecent  language  used  and  spoken  in  a  public  place,  con- 
trary to  the  statutes  in  such  cases  made  and  provided.'* 

It  will  be  observed  that  the  offense  charged  is  an  unlawful 
disturbance  of  the  public  peace  by  the  defendant,  by  running 
his  pool  hall  while  in  an  intoxicated  condition,  and  by  loud  and 
indecent  language  used  and  spoken  in  a  public  place,  **  contrary 
to  the  statutes  in  such  case  made  and  provided."  There  is  no 
reference  therein  to  any  town  ordinance  by  name,  number,  or 
title,  and  the  accusation  made  is  of  a  violation  of  the  statutes. 
On  the  trial  below,  there  was  offered  in  evidence  by  i  the  prosecu- 
tion a  record  of  the  town  of  Moville,  purporting  to  contain  an 
ordinance  which  it  was  claimed  had  been  violated  by  the  de- 
fendant.    The  ordinance  is  entitled: 

*' Petty  Offenses.  An  ordinance  to  provide  for  the  public 
peace  and  good  order  of  the  town  of  Moville,  Iowa.'' 

It  contains  several  sections,  purporting  to  make  it  unlawful : 
Pirst,  to  give  a  false  alarm  of  fire;  second,  to  refuse  to  assist 
the  town  marshal,  when  lawfully  required  by  peace  ofiieers; 
third,  to  resist  any  officer  in  the  discharge  of  his  duty,  or  to 
rescue  from  the  custody  of  an  officer  any  person  under  arrest; 
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fourth,  to  make  or  incite  disturbance  of  any  public  meeting 
lawfully  assembled;  fifth,  to  aid  or  assist  in  making  noise,  dis- 
turbance, or  improper  diversion  on  the  street  or  public  grounds ; 
sixth,  to  disturb  the  peace  of  any  person  or  persons,  or  use,  with 
intent  to  provoke  a  breach  of  the  peace,  profane,  indecent,  or 
obscene  language ;  and  seventh,  to  unite  in  an  unlawful  assembly 
of  persons  to  do  violence  to  any  person  or  property.  Section 
8  prescribes  punishment  for  violation  of  the  ordinance  **by  fine 
of  not  more  than  $100,  or  by  fine  and  imprisonment  not  to  exceed 
30  days/' 

The  record  of  the  alleged  enactment  of  this  ordinance  is 
somewhat  confusing.  It  would  appear,  however,  that,  on  Aug- 
ust 8,  1898,  there  was  a  meeting  of  the  town  council,  at  which 
the  enactment  of  eight  different  ordinances  was  under  con- 
sideration. These  measures  were  put  to  vote  separately,  and  a 
record  made  of  each  vote  in  the  minute  book  substantiallv  as 
follows : 

**0n  motion  by  [naming  a  member  of  the  council],  the 
ordinance  providing  for  (naming  the  title]  was  adopted,  as  fol- 
lows:   Yeas,  Bryant,  Hall,  Livermore,   Smith,  Dewey.     Nays: 


none. ' ' 


In  none  of  these  entries  does  it  appear  that  the  ordinance 
was  read  on  three  different  days,  as  provided  by  statute,  or  that 
the  rule  requiring  such  readings  was  suspended.  It  is  evident, 
however,  that  this  defect  in  the  proceedings  was  discovered  later, 
and  was  sought  to  be  cured  by  anotlier  vote,  which  is  recorded 
as  follows: 

**0n  motion  of  Bryant,  the  rules  were  suspended  and  the 
following  ordinances  were  declared  adopted :  Rules  and  Order 
of  Business;  Petty  Offenses;  Public  Morals  and  Decencj',  To 
Prevent  Danger  from  Rabid  Dogs;  Public  Morals  and  Decency, 
Providing  for  the  Suppression  of  Bawdy  Houses;  Removal  of 
Snow  from  Sidewalks;  Nuisances,  Abatement  of  Nuisances. 
Yeas,  Dewey,  Livermore,  Smith,  Bryant.     Nays,  none.'' 

We  are  forced  to  the  conclusion  that  the  defendant's  ob- 
jection to  the  validity  of  the  ordinance  is  well  founded.  To  the 
enactment  of  a  valid  ordinance,  the  statute  makes  it  essential 
that  it  shall  contain  not  more  than  one  subject,  clearly  expressed 
in  the  title  (Code  Section  681) ;  tliat  it  shall  be  fully  and  dis- 
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tinctly  read  on  three  different  days,  unless  three  fourths  of  the 
council  shall  dispense  with  the  rule  (Code  Section  682) ;  and 
that,  on  its  passage;  the  yeas  and  nays  shall  be  called  and 
recorded  (Code  Section  683).  If  the  record  is  deficient  in  any 
of  these  respects,  the  ordinance  is  without  legal  force  or  effect. 
See  Cook  v.  City  of  Independence,  133  Iowa  582 ;  Farmers  Tel. 
Co.  V.  Town  of  Washta,  157  Iowa  447,  452;  Markham  v.  City  of 
Anamosa,  122  Iowa  689.  The  statute,  in  all  its  provisions  con- 
2  M  Ki  PAL  cerning  the  enactment  of  ordinances,  emphasizes 

corporations:      the   requirement   that   each   measure   shall   be 

ordinances :  ^ 

bunchingvari-  separately  considered  upon  its  own  merits;  and 
ordinances.  gY(.j|  ^  unauimous  votc  upou  two  or  morc  ordi- 

nances jointly  will  not  give  validity  to  either.  See  the  Mark- 
ham  ease,  supra. 

In  the  case  before  us,  the  city  record  discloses  that  there 
was  no  compliance  with  the  statute  requiring  the  separate  read- 
ing of  the  measure  on  three  different  days,  no  suspension  of  the 
rules,  no  separate  calling  or  recording  of  the  yeas  and  nays 
upon  its  passage.  What  was  done  was  simply  an  attempt  to 
suspend  the  rules,  and  to  bunch  together  eight  different,  unre- 
lated measures,  and  to  enact  them  into  ordinances  by  a  single 
vote.    This,  as  we  have  seen,  cannot  be  legally  accomplished. 

The  trial  court  should  have  sustained  the  defendant's  ob- 
jection  to  the  ordinance. 

This  conclusion  obviates  the  necessity  of  any  discussion 
upon  other  assigned  errors,  and  the  judgment  of  the  district 
court  is  reversed,  without  order  for  new  trial. — Reversed. 


State)  OF  Iowa,  Appellee,  v.  National  Sklrigiit  Association, 

Appellant. 

INTOXIOATINO   LIQUORS:     Medicinal   Compound   as  Beverage.     A 

1  medicinal  compound  which  is  intoxicatinf^^  and  capable  of  bein^  used 
as  a  beverage  is  under  the  ban  of  our  intoxicating  liquor  statutes, 
irrespective  of  the  fact  that,  when  uscmI  as  a  beverage,  it  might  be 
nauseating  and  unpleasant  to  a  new  recruit  and  palatable  only  to  a 
drinker  of  the  pickled  variety. 

TBIAL:    Objections — Intermingled  Relevant  and  Irrelevant  Matter.    It 

2  is  not  error  to  overrule  an  objecfion  which  is  made  in  the  middle  of 
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an  answer,  when  the  answer  contains  both  relevant  and  irrelevant 
matter,  and  the  objector  fails  to  specify  what  part  of  the  answer 
he  deems  irrelevant. 

• 

IKTOXICATINO  LIQUORS:     Federal  Permit  to  Manufacture  Medical 
3     Compound.     Federal  permits,  under  the  National  Prohibitory  Act, 
to  manufacture  so-called  medical  compounds,  afford  no  protection  to 
a  dealer  in  this  state,  when  the  compound  is  intoxicating  and  cap- 
able of  being  used  as  a  beverage. 

Appeal  from  Polk  District  Court. — Hubert  Utterback,  Judge 

November  22,  1921. 

Under  a  search  warrant,  25  cases  of  Old  Reserve  and  a 
small  quantity  of  Beef,  Iron  &  Wine  and  of  Stearns  Tonic  were 
seized.  The  principal  contention  is  in  regard  to  the  Old  Reserve 
Tonic.  The  National  Selright  Association  is  a  wholesale  drug 
firm,  with  its  principal  place  of  business  in  Des  Moines,  Iowa. 
It  appeared,  and  filed  a  resistance,  claiming  to  be  the  owner, 
and  that  the  liquors  seized  are  bona-fide  medicinal  preparations, 
and  not  intoxicating  liquor,  and  incapable  of  being  used  as  a 
beverage.  It  asked  the  return  of  the  liquor.  The  liquor  was 
seized  January  25,  1921.  The  trial  court  ruled  that  Old  Reserve 
and  Beef,  Iron  &  Wine  were  intoxicating  liquors,  capable  of  being 
used  as  a  beverage,  and  that  they  Avere  banned  by  the  Iowa  law ; 
and  that  the  Old  Reserve  comes  under  the  ban  of  the  Iowa  law, 
notwithstanding  the  Federal  statute  and  the  certificate  or  per- 
mit from  the  Federal  authority.  The  liquors  were  ordered 
destroyed.    The  defendants  appeal. — Affirmed. 

Samuel  Abrahamson,  for  appellant. 

Ben  J.  Gibson,  Attorney  General,  and  B.  J.  Flick,  Assistant 
Attorney  General,  for  appellee. 

Preston,  J. — The  stockholders  in  the  defendant  association 
are,  in  the  main,  some  300  retail  druggists  in  the  state  of  Iowa. 
It  purchased  a  quantity  of  Old  Reserve  from  the  Old  Reserve 

Distributing  Company,,  the  manufacturers.    The 
^*  LfJuoRsf^^*'^       last  named  company  has  a  Federal  permit  to 
pmmd°a8  bcv^       purchasc  and  use  alcohol  in  the  manufacture  of 
erage.  .   q|^  Reservc,  Under  the  provisions  of  the  Na- 

tional Prohibition  Act,  and  to  manufacture  Old  Reserve.    There 
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is  no  evidence  of  sales  by  the  defendant  association  to  any  but 
retail  druggists.  Some  of  the  liquors  such  as  that  seized  were 
purchased  from  a  drug  store,  and  upon  analysis,  showed  20  per 
cent  of  alcohol.  The  court  fomid  that  the  liquors  contained  over 
20  per  cent  of  alcohol. 

1.  Appellants  contend  that  the  substances  in  question  were 
medicinal  compounds ;  that  they  were  so  compounded  with  other 
substances  as  to  destroy  their  use  as  a  beverage.  They  say  that, 
this  being  so,  the  liquids  could  be  lawfully  sold,  even  though  they 
contained  a  large  percentage  of  alcohol.  This  presents  a  question 
of  fact  in  each  case.  In  one  case,  the  evidence  might  show  that 
a  compound  was  intoxicating,  and  capable  of  being  used  as  a 
beverage,  while  in  another  case,  the  evidence  might  utterly  fail 
to  show  such  facts  in  regard  to  the  same  substance.  It  is  con- 
ceded in  this  case  that  it  is  a  question  of  fact.  There  is  an  abun- 
dance of  evidence  in  this  record  to  sustain  the  finding  of  the  trial 
court.  Professor  Galloway  analyzed  samples,  and  found  more 
than  20  per  cent  of  absolute  alcohol.  He  says  he  found  no  evi- 
dence of  medicinal  qualities  except  those  of  port  wine,  and  that 
the  compound  would  be  intoxicating,  the  same  as  port  wine 
would  be.    Mr.  Jordan,  assistant  state  chemist,  testifies : 

**I  made  an  analysis  of  preparation  known  as  Old  Keserve, 
at  the  instigation  of  Mr.  Hammond.  I  analyzed  the  contents  of 
the  bottle  marked  Exhibit  B,  and  found  20.14  per  cent  alcohol 
by  volume,  total  solids  6.42  grams  per  100  cc,  and  reducing 
sugars  5.51  gms.  per  100  cc.  I  also  found  tannic  acid  and  pectin 
present.  The  rest  of  the  contents  was  water.  The  reducing 
sugars  also  contained  tannic  acid  and  pectin.  Don't  know  as  I 
ever  analyzed  ordinary  port  wine.  Port  wine  contains  from  18 
to  20  per  cent  alcohol — about  the  same  as  Old  Reserve.  Whisky 
contains  more  alcohol.  In  my  judgment.  Old  Reserve  tonic  is  an 
intoxicant,  and  might  be  used  for  beverage  purposes.  Found 
no  aloin,  buckthorn,  or  cascarin.  I  did  not  test  for  cardamon. 
There  might  be  some  gums  or  resins — a  very  small  amount.  I 
wouldn't  consider  Old  Reserve  a  medicine,  as  the  term  is  ordi- 
narily used  and  accepted." 

Professor  Kinney,  testifying  for  the  defendant,  says  that 
his  analysis  showed  1.17  per  cent  total  solids  by  weight;  that  he 
detected  the  presence  of  aloin,  buckthorn,  cardamon,  and  cascara, 
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and  a  small  amount  of  sugar;  that  the  solids  were  composed  of 
extract  drugs,  and  that  alcohol  was  a  preservative,  and  that  this 
compound  would  ferment  and  spoil  quickly  without  alcohol ;  that 
aloin  is  a  laxative,  and  used  as  a  stomach  tonic;  that  cascara, 
buckthorn,  and  cardamon  are  general  laxatives ;  that  it  would  be 
classed  as  medicine ;  that  it  tasted  bitter,  and  would  be  nauseat- 
ing to  most  people.    But  he  testified,  on  cross-examination : 

*  *  I  think  it  might  be  used  as  a  beverage.  Some  people  might 
use  it  as  a  beverage,  and  if  it  was  used  that  way,  it  would  be 
intoxicating. ' ' 

Witness  Hammond,  state  agent,  was  with  the  sheriff,  w4ien 
these  liquors  were  seized. 

**I  found  three  bottles  of  Beef,  Iron,  and  Wine  empty  on 
„  _  , .         the  second  floor  of  the  place,  and  one  bottle  of 

2.     IRIAL!       0DJ6C' 

tions :  inter-  it  half  f uU.    Delivered  a  bottle  of  Old  Reserve  to 

mingled  rele- 

in-eievrnt  Prof cssor  Galloway,  to  be  examined. ' ' 

™»"^'-  He  says  further  that  the  liquor  was  taken 

to  the  jail  after  it  was  seized.    On  cross-examination,  he  says : 

' '  I  mean  by  liquor,  this  liquor  that  was  disguised  as  patent 
medicine.  Q.  You  mean  this  Old  Reserve  Tonic,  Beef,  Iron, 
and  Wine,  and  Stearns  Tonic?  A.  Yes,  sir.  I  want  to  say 
further  that,  on  Monday  following,  I  saw  three  young  men  in  a 
hotel,  who  had  a  bottle  of  Old  Reserve,  the  same  brand — (At  this 
point,  counsel  for  appellants  made  this  statement:  **I  do  not 
believe  this  testimony  is  competent,  relevant,  or  material,  and  is 
not  binding  on  this  party."  Overruled  and  defendant  excepts. 
Witness  continued  with  his  answer.)  **One  of  the* fellows  took 
out  a  knife  and  cut  the  seal  off  the  top,  and  the  other  one  had  a 
knife  with  a  corkscrew  in  the  back  of  it,  and  pulled  the  cork  out. 
The  three  men  drank  it  until  the  bottle  was  empty.  The  bottle 
was  set  down  on  the  washstand,  and  I  picked  it  up  and  took  it 
with  me.  It  is  identically  the  same  kind  of  a  bottle,  label,  and 
seal,  which  is  on  this  Old  Reserve.  I  took  one  of  the  bottles  of 
this  Old  Reserve  to  the  state  chemist,  and  one  to  Professor  Gallo- 
way, who  analyzed  it  as  to  whether  it  was  properly  medicated,  so 
that  it  might  not  be  used  as  a  beverage. '  ^ 

It  is  claimed  that  there  was  error  at  this  point,  in  overruling 
the  objection,  if  it  was  an  objection.  It  will  be  observed  that  the 
statement  by  Mr.  Abrahamsou  was  made  in  the  middle  of  the 
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answer  of  the  witness.  There  was  no  motion  to  exclude  the 
answer,  or  any  specific  part  of  it.  The  statement  is  that  this 
testimony  was  not  competent,  etc.  A  part  of  it  was  proper,  and 
in  response  to  questions  propounded  by  counsel  for  defendant. 
No  specific  objection  or  motion  was  made  as  to  the  part  of  the 
answer  claimed  to  be  improper.  State  v.  Hasty,  121  Iowa 
507,  517 ;  Hay  v.  Hassett,  174  Iowa  601,  607 ;  Bank  of  Bushnell  v. 
Buck  Bros.,  161  Iowa  362,  365.  We  think  there  was  no  error 
here  of  which  appellants  may  complain. 

The  sheriff  testified  that  he  did  not  have  the  Beef,  Iron,  and 
Wine  analyzed;  that  it  had  been  analyzed  and  tried  before  the 
courts  several  times,  and  been  condemned;  that  he  knows  the 
percentage  of  alcohol  only  by  what  is  marked  on  the  bottle — 18 
per  cent,  and  the  Stearns  Tonic  15  per  cent.  The  sheriff  was  also 
asked  separately  as  to  whether  the  Old  Reserve  Tonic,  the  Beef, 
Iron,  and  Wine,  and  the  Stearns  Tonic  were  used  as  a  beverage, 
and  he  said  it  was.  This  was  over  objection  by  defendants  that 
it  was  calling  for  the  opinion  of  the  witness.  The  sheriff  did  not 
state  how  he  knew  that  the  different  substances  were  used  as  a 
beverage,  except  as  to  the  Old  Reserve.  He  says  he  knows  that  was 
used  as  a  beverage,  because  a  man  offered  it  to  him  as  a  bever- 
age, and  the  man  himself  was  drunk  on  it.  Witness  tasted  it, — 
took  just  a  swallow.  The  deputy  sheriff  testified  as  to  negoti- 
ations with  the  manager  of  defendant  association,  in  regard  to 
trying  to  buy  a  case  of  Old  Reserve,  and  to  buying  a  bottle  of  it, 
which  was  tested  and  analyzed ;  also,  as  to  a  conversation  with 
one  of  defendant's  salesmen.  The  conversation  was  objected. to 
as  hearsay,  and  it  may  be  so ;  but,  as  before  stated,  the  evidence 
was  sufficient,  and  it  was  sufficient  without  the  testimony  alleged 
to  be  objectionable.    The  case  was  tried  to  the  court. 

Without  prolonging  the  discussion,  or  again  reviewing  the" 
cases,  it  is  enough  to  say  that  our  conclusion  is  sustained  by  the 
following  cases:  State  v.  Gregory,  110  Iowa  624;  McNiel  v. 
Horan,  153  Iowa  630;  State  v.  Silka,  179  Iowa  663;  State  v. 
Snyder,  185  Iowa  728;  Stajrar  v.  Dickinson,  185  Iowa  49;  State 
V.  Bokmeyer  Bros.,  187  Iowa  1312 ;  State  v.  Andrews,  188  Iowa 
626 ;  State  v.  Higgins,  192  Iowa  201. 

2.  Appellant's  next  proposition  is  stated  thus:  Is  the  tenn 
''capable  of  l>eing  used  as  a  beverage"  to  be  applied  in  cases  of 
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the  average  individual  with  average  tastes,  or  otherwise?  And 
the  argument  is  that  the  term  ** beverage"  is  defined  as  a  liquid 
for  drinking,  artificially  prepared,  and  of  an  agreeable  flavor; 
that  it  is  used  to  distinguish  the  act  of  drinking  liquor  for  the 
mere  pleasure  of  drinking,  from  its  use  for  medicinal  purposes. 
It  is  therefore  contended  that,  before  the  court  could  find  that 
the  different  tonics  seized  are  beverages,  or  capable  of  being  used 
as  beverages,  it  must  be  found  that  a  man  of  average  tastes  would 
drink  Old  Reserve  for  the  pleasure  of  drinking  it,  as  readily  as 
he  would  drink  a  cup  of  coffee,  etc. 

We  assume  that  appellant's  meaning  is  that  a  so-called  white 
liner,  who  might  find  it  necessary  to  drink  pure  alcohol  or  car- 
bolic acid  before  he  could  taste  it,  would  drink  liquid  containing 
alcohol,  even  though  it  was  medicated  to  some  extent ;  whereas 
new  recruits  would  not  drink  it.  The  class  first  mentioned  is 
gradually  dj'^ing  off,  or  becoming  bleached  out  for  lack  of  susten- 
ance. The  coming  generation  may  not  so  readily  acquire  the 
habit  to  the  extent  indicated.  Under  the  first  definition  sug- 
gested by  appellants,  pure  alcohol  or  straight  whisky  might  not 
have  an  agreeable  fiavor  to  many ;  and  yet  no  one  would  claim 
that  it  could  not  be  used  as  a  beverage,  within  the  meaning  of 
the  liquor  laws.  There  is  no  evidence  in  the  record  to  show  what 
an  *  *  average  taste ' '  would  be.  It  might  be  difficult  to  determine ; 
but,  after  all,  the  law  makes  no  distinction  in  tastes,  or  between 
individuals  with  an  intense  thirst  and  those  whose  desire  is  not 
so  well  developed. 

3.  In  addition  to  the  claim  that  these  tonics  were  bona-fide 
medicinal  preparations,  the  resistance  filed  by  defendants  set  up 
that  the  Old  Reserve  Distributing  Company  has  a  Federal  per- 
„  ^  mit  under  which  Old  Reserve  is  manufactured. 

3.    INTOXIOATINO 

liquors:  Fed-     The  Federal  Prohibition  Act,  passed  pursuant 

cral  permit  '    *^  *^ 

to  manufacture     to  the  Eighteenth  Amendment,  authorizes  the 

medical  com-  '^  ^  '  ^ 

pound.  commissioner  of  internal  revenue,  or  his  agents, 

to  grant  such  permits.  It  is  thought  that  this  is  binding  on  the 
state  of  Iowa,  and  that  the  state  has  no  right  to  interfere  with 
the  distribution  and  sale  of  Old  Reserve  for  medicinal  purposes. 
We  do  not  understand  the  State  to  claim,  in  this  case,  that  it 
would  have  a  right  to  interfere  \\ath  the  distribution  for  medici- 
nal purposes.     They  are  claiming  that  the  state  may  interfere 
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where  the  article  containing  alcohol  is,  or  may  be,  sold  and  used 
as  a  beverage.  Conceding  that  the  liquids  in  question,  and  more 
particularly,  perhaps,  the  Old  Reserve  and  its  formula,  may  be 
recognized  by  the  United  States  Pharmacopoeia,  National  Formu- 
lary, or  the  American  Institute  of  Homeopathy,  this  does  not 
control  the  action  of  the  court  in  determining  whether  or  not  a 
liquor  is  intoxicating,  and  capable  of  use  as  a  beverage.  The  fact 
that  defendant  had  such  a  permit  does  not  guarantee  it  immu- 
nity from  prosecution,  in  case  it  manufactured  an  intoxicating 
liquor  fit  for  use  for  beverage  purposes,  either  undfcr  the  Federal 
act  or  the  statutes  of  Iowa ;  nor  would  it  grant  immunity  from 
prosecution  to  this  defendant  when  it  undertook  to  keep  for  sale 
and  sell  the  manufactured  product  of  the  manufacturer  of  Old 
Reserve,  when  that  product  is,  in  fact,  an  intoxicating  beverage. 
We  have  frequently  held  that  a  United  States  internal  revenue 
license  does  not  authorize  the  holder  to  violate  the  law  of  the 
state.  There  is  some  analogy  between  such  a  license  and  the  permit 
herein  relied  upon.  If  the  distributing  company  had  any  author- 
ity to  produce  Old  Reserve,  it  was  under  Section  4,  Title  2,  of 
the  Volstead  Act.  This  section  provides  that  medicinal  prepara- 
tions, unfit  for  beverage  purposes,  are  excepted,  and  that  the  com- 
missioner of  internal  revenue,  or  his  agents,  may  issue  permits 
for  the  manufacture  and  sale  of  medicinal  preparations  contain- 
ing alcohol,  unfit  for  beverage  purposes.  So  that  neither  of  these 
sections  authorizes  the  manufacture  of  compounds  under  the 
United  States  Pharmacopoeia,  National  Formulary,  or  the  Ameri- 
can Institute  of  Homeopathy  formulas,  which  are  fit  for  use  as 
beverages. 

It  is  argued  at  some  length  by  appellants  that  the  Eight- 
eenth Amendment  and  the  National  Prohibition  Act  are  the 
supreme  law  of  the  land,  and  in  case  of  confiict,  are  paramount 
to  any  state  law.  It  is  conceded,  however,  that,  under  the  hold- 
ing in  People  v.  Foley,  113  Misc.  Rep.  244  (184  N.  Y.  S.  270), 
the  Federal  law  takes  precedence  over  the  state  liquor  laws  only 
in  so  far  as  they  conflict  with  it.  In  so  far  as  the  point  now 
under  consideration  is  concerned,  we  are  unable  to  see  any  con- 
flict. The  State  is  not  seeking  to  defeat  the  prohibition  provided 
for  by  the  Federal  Constitution,  as  has  been  attempted  by  some 
of  the  states,  by  passing  more  liberal  liquor  laws  than  the  Eight- 
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eenth  Amendment  permits.  The  Eighteenth  Amendment  pro- 
vides that  Congress  and  the  several  states  shall  have  power  to 
enforce  its  provisions  by  appropriate  legislation ;  and  it  was  held, 
in  Ex  Parte  Crookshank,  269  Fed.  980,  that,  while  a  state  may 
not,  by  legislation,  defeat  national  prohibition,  it  can  legislate 
more  rigorously  than  Congress,  in  furtherance  of  complete  pro- 
hibition. There  is  no  conflict  between  the  power  of  the  Federal 
government  and  the  state  government,  unless  it  amounts  to  re- 
pugnancy or  conflict  of  such  a  direct  and  positive  nature  as  that 
the  two  acts  feould  not  be  reconciled,  or  consistently  stand  to- 
gether. Any  legislation  by  Congress  or  by  a  state  must  be  in  aid 
of  the  enforcement  of  the  amendment,  or  in  furtherance  of  the 
prohibition  therein  commanded. 

We  do  not  feel  justified  in  going  into  the  matter  more  deeply 
at  this  time.  In  support  of  our  conclusion,  see  National  Prohibi- 
tion Cases,  253  U.  S.  350. 

The  judgment  of  the  district  court  is — Affirmed, 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Auce  Randolph,  Appellant. 

EVIDENCE:     Documentary — Foundation  for  Introduction.    An  incrinii- 

1  Dating  letter  is  admiBsible  against  a  defendant  in  a  criminal  prose- 
cution when  the  statements  thereof,  when  connected  with  other  facts 
and  circumstances  dehors  the  letter,  unerringly  point  to  the  defend- 
ant as  the  author,  even  though  there  is  no  direct  or  expert  testimony 
that  defendant  wrote  the  letter. 

CRIMINAL  LAW:     Evidence — Relevancy.     Oral  evidence  of  a  plea  of 

2  guilty  by  a  party  other  than  defendant  is  admissible  when  it  con- 
nects a  series  of  interwoven  transactions  demonstrating  that  defend- 
ant and  said  other  party  were  acting  in  conjunction  in  criminal 
operations. 

Appeal  from  Madison  District  Court. — J.  H.  Applbgate,  Judge. 

November  22,  1921. 

The  defendant  was  indicted  under  Paragraph  2  of  Section 
20  of  Chapter  275,  Acts  of  the  Thirty-eighth  General  Assembly, 
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the  indictment  charging  her,  in  substance,  with  the  crime  of 
having  in  her  possession  a  motor  vehicle  with  the  serial  number 
or  engine  number  of  said  motor  vehicle  defaced,  altered,  or 
tampered  with,  and  without  having  in  her  possession  a  certificate 
of  registration  and  transfer  from  the  proper  officer,  showing 
good  and  sufficient  reason  why  said  numbers  were  defaced, 
changed,  or  tampered  with,  and  so  on.  The  indictment  charges 
that  the  motor  vehicle  in  question  was  a  Buick  touring  car  K-45, 
1921  model.  The  defendant  pleaded  not  guilty,  and  trial  was 
had  to  a  jury.  At  the  close  of  the  State's  evidence,  and  again 
at  the  close  of  all  the  evidence,  defendant  moved  for  a  directed 
verdict,  on  the  ground  that  the  evidence  was  not  sufficient  to 
convict,  and  that  there  was  no  evidence  to  show  that  defendant 
had  knowledge  that  the  numbers  were  defaced  or  altered,  if  they 
were.  The  motions  were  overruled.  The  jury  found  defendant 
guilty,  and  sentence  was  pronounced.  Defendant  appeals. — 
Affirmed. 

John  A,  OtUher  and  W.  8.  Cooper,  for  appellant. 

Ben  J.  Gibson,  Attorney  General,  and  Neil  Garrett,  Assist- 
ant Attorney  General,  for  appellee. 

Preston,  J. — It  is  shown  without  any  substantial  dispute 
in  the  evidence  that  defendant  was  in  possession  of  the  car,  and 
that  the  numbers  were  changed,  as  charged.  Indeed^  counsel  for 
I    EviDEN  B-  appellant  state  in  argument  that,  for  the  pur- 

fouSdaUonT^or  P<>scs  of  this  appeal,  they  do  not  contend  that 
introduction.  the  jury  was  not  justified  in  finding  that  the 
numbers  were  changed.  We  do  not  understand  counsel  to  con- 
tend that  defendant  was  not  in  possession ;  and  there  is  no  claim, 
as  we  understand  it,  that  she  had  in  her  possession  a  certificate 
of  registration  and  transfer  from  the  proper  officers,  showing 
reasons  why  the  numbers  were  defaced,  etc.  Defendant's  counsel 
do  contend,  and  such  are  the  three  errors  assigned :  First,  that 
a  certain  letter,  which  the  State  alleges  was  written  by  the 
defendant,  was  erroneously  admitted  in  evidence,  without  suf- 
ficient identification  or  foundation  to  show  that  it  was  a  letter 
written  by  the  defendant;  second,  that  the  court  erred  in  per- 
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mitting  the  State  to  show  that  one  Jim  Sally,  alias  A.  C.  Collins, 
who,  with  this  defendant,  was  charged  with  the  offense  of  larceny 
of  a  Ford  automobile,  the  numbers  of  which  had  been  tampered 
with,  had  pleaded  guilty  to  such  charge;  and  third,  that  there 
was  not  sufficient  evidence  to  warrant  the  jury  in  finding  that 
defendant  knew  that  the  numbers  on  the  Buick  had  been 
changed. 

As  to  this  last  proposition,  we  may  remark,  in  passing,  that 
the  instructions  given  by  the  trial  court  are  not  before  us,  so 
that  we  do  not  know  whether  the  court  instructed  the  jury  that 
it  was  or  was  not  necessary  to  show  such  knowledge.  The  statute 
does  not  seem  to  require  it.  It  is  contended  by  the  State  that  it 
is  not  a  necessary  element  to  be  negatived  by  the  State.  In  the 
absence  of  the  instructions,  and  for  the  further  reason  that  we 
think  that,  under  the  evidence,  the  possession  of  defendant  of 
such  a  car,  so  mutilated,  was  not  innocent,  and  that  the  jury  could 
have  found  that  she  did  have  knowledge,  we  deem  it  unnecessary 
to  pass  upon  the  question  of  law  as  to  whether  it  is  necessary  to 
show  knowledge. 

1.  The  letter  was  admitted  in  evidence  near  the  close  of 
the  State's  evidence.  At  the  close  of  all  the  evidence,  defendant 
moved  the  court  to  strike  the  letter  from  the  record  and  with- 
draw it  from  the  jury,  which  motion  was  overruled.  Mr.  McKee, 
the  sheriff,  testified  that  he  had  seen  the  handwriting  of  defend- 
ant, and  was  acquainted  with  it  to  some  extent ;  that  the  writing 
m  the  letter  looked  like  the  handwriting  of  defendant.  But  he 
afterwards  testified  that  he  had  none  of  the  defendant's  hand- 
writing in  his  possession ;  that  he  never  saw  her  write  anything ; 
that  he  did  not  see  her  write  the  poem  on  the  wall  of  the  jail ; 
that  he  saw  some  letters  with  the  address  on  the  envelope;  that 
he  never  compared  any  of  the  envielopes  with  the  writing  on  the 
wall.  The  defense  contends  that  the  mental  comparison,  as  they 
put  it,  by  the  sheriff,  of  the  writing  in  the  letter  with  the  writing 
on  the  jail  wall,  together  with  his  evidence,  was  not  sufScient  to 
admit  the  letter  in  evidence. 

The  claim  is  that  the  letter  in  question  was  written  while 
defendant  was  in  jail  at  Atlantic,  in  Cass  County,  early  in 
September.  It  is  dated  September  7,  1920.  She  was  confined  in 
the  jail  at  Atlantic  from  September  3d  to  the  11th.    So  far,  the 
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foundation  or  identification  was,  perhaps,  not  sufficient.  But 
there  are  other  circumstances  shown,  and  the  letter  itself  bears 
internal  evidence  of  having  been  written  by  the  defendant.  It 
appears  that  someone  had  written  a  poem  on  the  steel  wall  of  the 
jail,  with  a  lead  pencil,  while  defendant  was  confined  in  the  jail. 
Other  people  had  been  in  the  jail  before  defendant^  but  the  sheriff 
says  that  the  writing  on  the  wall  was  not  there  then.  The  same 
poem  was  written  in  the  letter.  The  letter  is  addressed  to 
William  Randolph,  and  is  signed  at  the  end,  **Your  wife.'*  In 
the  middle  of  the  letter,  when  the  party  writing  it  evidently  had 
stopped,  and  added  more,  it  reads,  '*I  remain,  your  wife,  Alice 
By. ' '  She  testifies  as  a  witness  on  the  stand  that  William  Ran- 
dolph is  her  husband.  The  letter  refers  to  the  separation  of 
plaintiff  and  her  husband,  and  refers  to  his  having  sent  her 
away.  She  testifies  as  a  witness  that,  after  she  got  her  husband 
out  of  jail  at  Carroll,  he  deserted  her,  and  she  felt  hurt  about  it. 
In  another  place,  she  refers  to  the  Carroll  high  ball,  and  says 
that  she  was  not  feeling  well  since  then.  The  letter  warns 
Randolph  to  be  careful;  that  the  Carroll  sheriff  is  on  the  look- 
out for  him ;  and  again,  '  *  Once  you  get  started,  keep  going,  they 
are  hip  to  the  Carroll  doings'  and  Waterloo,  so  you  see  that  makes 
it  harder  on  me."  Again,  **They  found  a  file  and  one  of  your 
old  bugs  in  the  Buick.''  Again :  **I  look  for  another  pinch  from 
Winterset,  as  they  have  the  Buick  there,  and  understand  they 
have  warrants  from  there.'' 

It  appears  that  the  car  was  in  the  possession  of  the  sheriff  at 
Winterset  at  that  time.  Defendant  had  been  arrested  for  having 
the  car  in  her  possession  at  the  town  of  Earlham,  in  Madison 
County. 

Other  matters  of  a  personal  nature,  such  as  would  be  likely 
to  pass  between  a  husband  and  wife,  and  between  this  defendant 
and  her  husband,  are  referred  to  in  the  letter.  The  letter  refers 
to  matters  which  were  known  only  to  the  defendant,  and  relates 
to  subjects  closely  akin  to  the  facts  in  this  case,  which  facts  were 
known  only  to  the  defendant,  and  which  in  themselves  tend 
strongly  to  show  that  the  letter  was  either  written  by  her  or  dic- 
tated by  her.  Another  circumstance  in  the  letter  not  l)efore 
mentioned  is  that  it  refers  to  a  possible  arrest  in  Madison  County, 
Iowa,  which  arrest  was  not  made  until  some  time  later.     It  is 
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contended  by  the  State  that,  even  though  the  court  erred  in 
admitting  the  letter  in  evidence,  the  ruling  is  without  prejudice, 
because  the  essential  elements  in  the  offense  charged  are  without 
dispute  in  the  evidence ;  and  that  such  elements  are  that  defend- 
ant was  in  possession  of  the  car,  that  the  numbers  were  changed, 
and  that  she  -did  not  have  the  required  certificate.  There  is 
another  circumstance  which  seems  to  us  important,  and  that  is 
the  fact  that  the  defendant  was  a  witness  in  her  own  behalf  on 
the  trial  of  this  case,  and  did  not  deny  writing  the  letter;  did 
not,  in  her  evidence,  refer  to  the  letter  at  all.  She  knew  whether 
she  wrote  it,  or  at  least  authorized  it,  and  knew  that  there  was 
evidence  tending  to  show  that  she  did  write  it,  and  that  the 
State  was  claiming  that  she  did.  Her  silence  is  significant.  Wit- 
ness Campbell,  a  policeman  at  Marshalltown,  testifies  that  he  is 
acquainted  with  William  Randolph,  and  that  he  got  this  letter 
from  Randolph.  One  of  the  objections  urged  by  defendant  to 
the  letter  was  that  it  was  written  after  the  transaction  at  Earl- 
ham,  September  2d.  But  it  was  soon  after,  and  relates  to 
matters  occurring  prior  thereto,  in  the  nature  of  an  admission. 
Considering  all  the  evidence  in  the  case,  we  think  it  was  suf- 
ficient to  permit  the  introduction  of  the  letter  in  evidence  as 
having  been  written  by  her,  or  perhaps  dictated  by  her.  The 
evidence  shows  that  defendant's  sister  was  in  jail  while  defend- 
ant was  confined  therein. 

2.  Mr.  McKee,  the  sheriff  of  Cass  County,  testifies  that 
defendant  was  in  jail  at  Atlantic,  in  that  county,  from  September 
3d  until  the  11th ;  that  there  was  a  person  in  the  jail  by  the  name 

of  Jim  Sally,  at  the  same  time;  that  he  and 
^'  LAw-'^vkiencc:     defendant  were  brought  there  at  the  same  time, 
reevancy.  charged    with    the    same    offense,    to    wit,    the 

larceny  of  a  Ford  automobile,  which  was  being  driven  by  Sally 
at  tlie  time  he  and  the  defendant  appeared  together  in  Earl  ham, 
Madison  County,  she  driving  the  Buick.  After  the  sheriff  had 
testified  that  defendant  and  Sally  were  charged  with  the  same 
offense,  the  larceny  of  the  Ford,  witness  was  asked : 

**Q.     And  to  that  offense  did  this  Jim  Sally  plead  guilty?" 
Over  objection,  witness  answered  that  Sally  did;  that  wit- 
ness saw  the  Ford  automobile,  and  saw  that  the  numbers  had 
been  fooled  with.    Witness  Wright  also  testified,  over  objection, 
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as  to  the  appearance  of  the  numbers  on  the  Ford  car ;  that,  when 
he  raised  the  lid  and  looked  at  the  number,  there  was  fresh  paint 
on  it ;  that  the  paint  stuck  to  his  fingers,  and  he  got  some  waste 
to  wipe  it  off,  and  could  see  that  it  had  been  filed,  and  the 
number  recut.  This  witness  also  testifies  that  defendant  told 
him  that  the  person  who  accompanied  her  to  Earlham  was  her 
brother-in-law,  by  the  name  of  A.  C.  Collins;  that  he  drove  the 
car  into  Earlham,  in  Madison  County.  This  was  on  September 
2,  1920.  It  does  not  appear  when  defendant  was  arrested  under 
the  charge  herein,  but  the  indictment  was  returned  October  8, 
1920.  The  Buick  car  in  question  was  stolen  at  Omaha,  May  3, 
1920.  The  owner  identifies  it  by  marks  on  the  car.  The  marshal 
of  Earlham  testifies  that  he  saw  defendant  at  Earlham  on  the 
morning  of  September  2, 1920 ;  that  she  told  him  she  had  driven 
a  Buick  car  into  Earlham;  that  there  was  a  man  with  her  in 
Earlham,  who  gave  his  name  as  A.  C.  Collins ;  that  they  brought 
in  a  Buick  and  a  Ford.  She  said  she  got  the  Buick  from  her 
husband;  that  they  had  separated,  and  she  had  gotten  the  car. 
She  said  she  had  registered  the  car  at  Story  City.  Mr.  Wright, 
the  sheriff  of  Madison  County,  says  he  saw'  defendant  at  Earl- 
ham on  September  2d.  She  said  she  had  driven  into  Earlham 
in  the  Buick,  which  was  then  in  Palmer  ^s  garage,  and  which  the 
sheriff  later  had  in  the  barn.  He  says  further  that  defendant  said 
she  had  driven  the  car  into  Earlham  from  De  Witt,  Nebraska; 
that  she  said  she  and  Collins  were  going  to  Des  Moines;  that 
she  was  driving  the  Buick.  The  evidence  tends  to  show  that  this 
car  was  in  possession  of  the  defendant  or  her  husband,  and  that, 
a  part  of  the  time,  they  were  in  company  with  Jim  Sally,  in  the 
states  of  Minnesota,  Wisconsin,  Nebraska,  and  different  points 
in  Iowa,  within  a  few  months  prior  to  the  arrest  of  defendant 
and  Sally  (alias  Collins),  and  after  the  car  was  stolen.  May  3d. 
Others  than  these  three  were  doubtless  acting  together,  stealing 
and  handling  automobiles  and  aiding  each  other  in  that  busi- 
ness, for  she  says  in  her  letter,  before  referred  to : 

**You  and  Tedd  wants  to  be  awful  careful,  as  the  Carroll 
sheriff  has  notified  all  these  little  towns  to  look  out  for  you; 
there  were  five  sheriffs  and  three  deputies  at  Earlham.  It 
looked  like  a  coppers'  reunion,  so  whatever  you  do  be  careful.'' 

Defendant's  letter  itself  refers  to  the  fact  that  Sally  pleaded 
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guilty, — ^just  what  the  sheriff  testified  to,  and  of  which  defend- 
ant now  complains.    The  letter  reads : 

**I  want  to  thank  you  and  Teddy  from  the  bottom  of  my 
heart  for  all  favors  rendered  Jim  and  I.  poor  Kid  had  to  plead 
guilty  to  save  me.    think  we  can  get  him  paroled  in  six  months 

*  •  •  He  was  so  anxious  to  help  me  get  a  bank  roll  so  I 
could  buy  me  a  rooming  house  but  it  was  not  to  be  so.  •  *  * 
Wanted  Jim  to  go  on,  but  he  would  not  leave  me.  we  were  in 
Omaha  at  2  o'clock  the  same  day  you  left.  •  •  *  Dell  left 
for  Kerney  to  raise  more  money  and  affidavits  for  Jim  B  of  R 
is  with  her  he  has  been  here  since  monday  he  tried  to  buy  the 
P.  Q.  off  from  Jim  but  he  woulden't  cop.  •  *  •  I  am 
certainly  heartsick  for  Jim  •  •  •  court  sets  the  21st  of  this 
month  but  havent  heard  when  we  will  be  tried.  •  •  •  Jim 
is  crazy  over  going  up  but  he  is  game  laughs  and  sings  as  though 
he  is  going  to  a  picnic  poor  kid  I  got  him  away  once  and  in 
trying  to  get  me  a  lawyer  he  got  grabed.  I  would  of  gotten  out 
of  it  all  right  if  they  hadnent  of  got  him  then  they  rapped  to 
my  monicker  and  the  lice  remembered  Carroll  so  the  Sheriff 
came  down  so  I  had  to  admit  it  so  I  think  they  are  holding  me 
now  more  to  see  if  you  turn  up  so  you  want  to  be  careful  more 
so  now  than  ever  before.  •  •  •  The  P.  A.  here  said  I  was 
the  bail  em  out  kid  but  once  I  got  in  the  gang  ducked,  they 
found  a  file  and  one  of  your  old  bugs  in  the  Buick.  but  I  got 
all  of  Jims  kit  and  thru  them  in  an  old  doniker  and  two  new 
licences  some  other  louse  chump  will  pay  for  all  this  by  and  by. 

•  •  •  if  Sis  succeeds  in  raising  the  bonds  I  look  for  another 
pinch  from  Winterset  as  they  have  the  Buick  there  and  under- 
stand they  have  warrants  from  there.  *  *  *  I  guess  Alice 
Epos  can  stand  it.  *  *  •  When  I  fall  I  will  fall  hard  and 
with  my  boots  on  too.** 

It  will  be  seen  from  all  the  circumstances  detailed  that  the 
defendant  and  others — at  least,  she  and  Jim  Sally — ^were  closely 
associated  in  handling  stolen  cars  and  cars  with  changed  num- 
bers; that  they  appeared  together  with  the  two  cars,  one  of 
which,  the  Buick,  was  a  stolen  car,  with  changed  numbers ;  that 
she  and  Sally  were  charged  with  having  stolen  the  Ford  car, 
the  numbers  of  which  were  also  changed;  that  she  knew  that 
Sally  had  pleaded  guilty  to  the  larceny  of  the  Ford  car,  with 
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which  she  also  was  charged,  in  order  to  save  her.  It  may  be 
that  Sally's  plea  of  guilty  did  save  her  on  that  charge.  The 
record  does  not  show  whether  she  was  tried  for  that,  but  it  does 
show  that  she  was  not  convicted  of  any  charge  in  Cass  County. 

It  is  contended  by  the  State  that  the  plea  of  guilty  by  Sally 
to  the  offense  of  which  they  were  both  at  that  time  charged  is 
a  connecting  chain  extending  from  the  time  the  two  parties 
arrived  at  Earlham  until  they  were  placed  in  jail  in  Atlantic, 
charged  with  the  offense  of  stealing  a  Ford  car,  the  numbers  of 
which,  as  well  as  the  numbers  on  the  Buick  car,  had  been 
changed ;  that  the  evidence  was  admissible  in  connecting  Collins, 
alias  Sally,  and  the  defendant,  to  show  the  history  of  the  entire 
transaction  connected  with  the  two  automobiles.  We  are  in- 
clined to  think  that  this  is  so.  But  however  it  may  be,  we  think 
the  error  was  without  prejudice,  because  the  defendant  had  her- 
self, in  her  letter,  stated  the  same  thing,  as  testified  to  by  the 
sheriff;  and  the  evidence  clearly  shows,  and  concededly  so,  that 
defendant  was  in  possession  of  the  automobile  in  question  in  the 
mutilated  condition,  as  charged  in  the  indictment,  and  as  con- 
demned by  the  statute. 

3.  If  it  be  necessary  to  show  that  defendant  had  knowledge 
that  the  numbers  on  the  Buick  car  were  changed,  the  evidence 
was  sufficient  to  justify  a  finding  by  the  jury,  if  the  instructions 
required  such  a  finding,  that  defendant's  possession  of  the  Buick 
car  in  question  was  not  innocent,  and  that  she  did  have  knowl- 
edge. If  the  defendant,  or  the  defendant  with  Collins,  alias 
Sally,  or  they  with  others,  as  is  evident  from  the  record,  were 
associated  together  in  the  business  of  handling  stolen  and  muti- 
lated cars,  as  was  the  case  with  the  Buick  at  least,  it  would  be 
but  natural  to  change  the  numbers,  to  avoid  detection;  and  it 
would  be  difficult,  under  such  circumstances,  for  defendant  to 
secure  the  certificate  required  by  the  statute,  to  show  the  reasons 
for  such  change  of  numbers.  Some  of  the  circumstances  before 
referred  to  tend  strongly  to  show  that  her  possession  of  the  Buick 
car,  in  the  condition  in  which  it  was  foUnd,  was  not  innocent. 
True,  she  testifies  as  a  witness  that  she  did  not  know,  and  that  no 
one  ever  told  her,  that  the  numbers  had  been  changed  or  tam- 
pered with;  but  there  are  other  circumstances  in  the  case,  in 
addition  to  those  before  enumerated,  tending  to  show  knowledge. 
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The  only  witnesses  testifying  on  behalf  of  the  defense  are  the 
defendant  and  two  witnesses  from  Port  Dodge.  One  of  these 
two  was  the  chief  of  police  at  Port  Dodge,  and  the  other  an 
attorney,  who  held  the  position  of  police  judge  at  Port  Dodge. 
It  appears  from  the  evidence  of  the  oflPicers  that  William  Ran- 
dolph, defendant's  husband,  was  arrested  about  August,  1920, 
when  he  had  a  Buick  car  in  his  possession;  that  he  was  not 
arrested  on  account  of  any  offense  connected  with  the  Buick  car, 
but  on  the  charge  of  larceny  of  a  Pord  car  in  Carroll  County. 
The  Buick  car  was  left  in  possession  of  the  police  department  at 
Port  Dodge,  when  Randolph  was  arrested  and  taken,  away.  De- 
fendant came  to  Port  Dodge  three  or  four  times  after  the  arrest 
of  Randolph.  After  he  had  been  taken  to  Carroll,  she  wanted 
the  Buick  car,  and  it  was  turned  over  to  her  on  the  7th  or  8th 
of  August.  Randolph  claimed  to  own  the  Buick  car,  which  was 
afterwards  turned  over  to  defendant  by  the  chief  of  police. 

**  Defendant  told  me  she  had  more  money  in  the  car  than 
her  husband.  I  did  not  tell  Mrs.  Randolph  that  the  numbers  on 
the  car  had  been  changed  or  tampered  with ;  I  told  her  it  was 
my  opinion  they  had  been.  Before  I  directed  that  the  car  be 
turned  over  to  Mrs.  Randolph,  I  got  a  report  from  the  examina- 
tion that  the  car  was  all  right.  I  told  her  that  the  chief  had  been 
suspicious  as  to  whether  the  car  was  all  right,  and  he  had  a 
mechanic  examine  it,  and  that,  in  spite  of  the  discrepancy  and 
the  serial  number,  one  being  8  and  the  other  9,  that  the  mechanic 
thought  the  car  was  all  right.  The  chief  asked  me  what  he 
would  do,  and  I  advised  him  to  let  her  take  the  car,  after  she 
had  convinced  me  that  she  was  Randolph's  wife." 

The  defendant  testifies  that,  after  she  got  the  car  at  Port 
Dodge,  she  drove  it  home  to  De  Witt,  Nebraska,  and  had  it  in 
her  possession  until  it  was  taken  again  at  Earlham.  It  appears, 
then,  without  question  that  the  car  turned  over  to  defendant 
at  Port  Dodge  in  August  was  the  same  car  which  she  had  at 
Earlham  about  September  2d.  Before  the  last  named  date,  she  had 
been  told  by  the  attorney  that,  in  his  opinion,  the  numbers  had 
been  changed,  and  that  the  chief  of  police  was  suspicious  about 
it ;  and  it  appears  that  there  was,  in  fact,  some  question  about 
the  figures  8  and  9.  These  circumstances  would  clearly  tend  to 
show  knowledge  on  her  part,  although  it  is  true  that  she  sue- 
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ceeded  in  obtaining  the  car.  On  the  other  hand,  if  the  numbers 
had  been  changed  when  defendant  received  the  car  at  Port 
Dodge,  they  were  changed,  and  the  evidence  clearly  so  shows,  and 
it  is  conceded,  when  it  arrived  at  Earlham,  September  2d.  She 
was  in  possession  of  the  car  from  the  time  it  was  turned  over 
to  her  at  Fort  Dodge  up  tp  the  time  she  appeared  at  Earlham ; 
and  if  the  numbers  were  changed  after  she  left  Fort  Dodge  with 
it,  they  were  changed  while  the  car  was  in  her  possession.  De- 
fendant also  testifies  that  she  first  saw  this  car  in  Minneapolis; 
that  her  husband  had  it;  that  he  took  it  to  Elroy,  Wisconsin, 
and  that  she  went  with  him;  that  she  was  in  Minneapolis  about 
nine  weeks;  that  she  stayed  in  Wisconsin  about  three  days, 
and  they  went  to  Story  City ;  that  she  stayed  at  Story  City  about 
three  days ;  that  she  had  the  car  registered  in  Iowa  while  there. 

*  *  I  registered  it.  Mr.  Randolph  registered  the  car  in  Wiscon- 
sin. We  had  a  misunderstanding  at  Clear  Lake,  when  I  went 
home,  and  the  next  time  I  saw  the  car  was  at  Fort  Dodge.'* 

She  says  further  that  she  was  called  to  Carroll,  Iowa,  by 
her  husband  to  help  him,  which  she  did  by  furnishing  him 
money  for  bail. 

It  is  contended  by  the  State  that  her  explanation  of  her 
possession  of  the  Buick  car  and  of  the  various  registrations  is  in- 
consistent and  unsatisfactory.  Another  circumstance  relied 
upon  is  that  defendant  told  the  sheriff  that  the  Buick  car  had 
been  purchased  from  McCarty,  about  May  1,  1920.  She  pro- 
duced a  bill  of  sale  from  McCarty  to  William  Randolph,  of  Madi- 
son, Wisconsin,  dated  May  1,  1920.  It  does  not  appear  to  have 
been  acknowledged  or  recorded.  At  the  end  of  the  bill  is  the 
following:  ** Attest:  F.  R.  Gosney,  Notary  Public.  (Seal.)'' 
The  bill  of  sale  is  somewhat  out  of  the  ordinary,  and  may  have 
been  secured  for  purposes  of  the  defense,  as  the  two  new  licenses 
which  defendant  says  in  her  letter  she  secured,  when  she  says, 
**I  got  all  of  Jim's  kit  and  threw  them  in  an  old  doniker  and 
two  new  licenses. ' '  But  the  significant  fact  about  the  bill  of  sale 
dated  May  Ist  is  that  this  was  before  the  Buick  car  in  question 
was  stolen  at  Omaha  on  May  3d,  as  testified  to  by  the  State's 
witnesses,  and  it  is  without  dispute.  Another  circumstance  relied 
upon  by  the  State  is  that  the  defendant  had  the  car  registered 
in  Story  County,  Iowa,  in  her  own  name;  whereas  it  had  been 
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but  a  short  time  previously  registered  in  the  name  of  her  husband. 
But  as  to  this,  it  is  not  quite  clear  that  she  did  have  it  registered 
in  Story  County  in  her  own  name.  We  have  heretofore  set  out 
the  evidence  as  it  is.  She  says,  *  *  I  had  it  registered. ' '  It  appears 
in  the  testimony  of  one  of  the  State's  witnesses  that  defendant 
told  him  that  the  car  had  been  registered  in  Madison,  Wiscon- 
sin, May  5,  1920.  This  was  two  days  after  it  was  stolen  at 
Omaha. 

Without  further  discussion,  we  think  there  is  no  prejudicial 
error,  and  the  judgment  is,  therefore, — Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


W.  C.  Wilson,  Appellee,  v.  Fred  E.  Wilson  et  al.,  Appellants. 

DEEDS:  Action  to  Set  Aside — ^Fraud — ^Widow's  Misconception  of 
Rights.  Quitclaim  deeds  to  an  the  interest  of  au  aged  widow  in 
her  husband's  estate  are  necessarily  fraudulent,  when  obtained  for 
a  grossly  inadequate  consideration  by  a  devisee  who  sedulously  culti- 
vated a  very  material  misunderstanding  on  the  part  of  the  widow 
as  to  the  extent  of  her  interest,  and  so  shaped  matters  that  she 
would  not  be  set  aright. 

Appeal  from  Dallas  District  Court. — H.  S.  Dugan,  Judge. 

November  22,  1921. 

Action  in  equity.  The  opinion  sufficiently  states  the  case. 
Decree  for  plaintiff  as  prayed,  and  defendant  and  intervener 
appeal. — Reversed. 

White  &  Clarke  and  Parsons  (&  Mills,  for  appellants. 
Z>.  H,  Miller  and  Burton  Russell,  for  appellee. 

Weaver,  J. — It  is  not  an  altogether  easy  task  to  con- 
dense the  issues  in  this  case  into  a  brief  and  clear  statement.  In 
general  outline,  the  controversy  arises  as  follows :  In  September, 
1916,  William  H.  Wilson,  then  a  widower,  and  a  resident  of  the 
town  of  Adel,  executed  a  will.     He  had  four  children:  one 
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daughter,  Bertha ;  and  three  sons,  W.  C.  Wilson,  who  is  plaintiff 
herein,  and  Fred  and  Jesse,  defendants.  By  the  terms  of  the  will, 
he  gave  to  Bertha  the  sum  of  $600,  and  all  the  residue  of  his 
estate  to  his  sons  in  equal  shares.  Soon  after  the  making  of  the 
will,  the  testator  married  Sarah  Wilson,  who  is  the  intervener 
in  this  case.  On  November  6,  1918,  the  testator  died,  having 
never  revoked  or  modified  his  will.  A  few  days  later,  the 
son  W.  C,  the  only  one  of  the  family  living  in  Dallas  County, 
obtained  from  the  widow,  in  consideration  of  the  sum  of 
$1,000  paid  to  her,  three  separate  quitclaim  deeds  of  all  her 
right,  title,  and  interest  in  the  real  estate  of  which  the  testator 
died  seized;  also  a  written  agreement  and  written  assignment, 
purporting  to  be  a  full  and  complete  transfer  to  the  said  W.  C. 
of  all  of  the  widow's  statutory  right,  title,  and  interest  in  or  to 
the  estate  of  her  deceased  husband.  This  action  was  thereafter 
brought  by  W.  C,  for  a  partition  of  the  town  property  in  Adel. 
The  plaintiff's  brothers,  Fred  and  Jesse,  were  named  as  defend- 
ants in  the  proceeding ;  and  thereafter,  the  widow  of  the  testator 
intervened,  alleging  that  the  conveyances  made  by  her  to  W.  C. 
were  fraudulently  obtained  by  him,  and  asking  that  they,  be 
canceled. 

The  defendants  Fred  and  Jesse  answered,  admitting  plain- 
tiff's right  to  share  equally  in  the  estate  under  the  will  of  their 
father,  but  denying  that  he  acquired  any  further  right,  title,  or 
interest  in  said  estate  through  the  conveyances  obtained  from 
the  widow.  The  trial  court  found  for  the  plaintiff;  that,  as 
grantee  imder  the  deeds  from  the  widow,  he  acquired  title  to 
one  third  in  value  of  all  the  estate  left  by  the  testator ;  and  that, 
as  devisee  under  the  will  of  his  father,  he  was  vested  with  a  one- 
third  part  of  the  remaining  two  thirds. 

Under  the  issues  as  finally  joined  and  tried  below,  the  con- 
trolling question  in  the  case  is  the  effect,  if  any,  which  is  to 
be  given  to  the  transaction  between  the  plaintiff,  W.  C.  Wilson, 
and  the  widow,  in  which  the  latter  executed  the  deeds  and  other 
instruments  upon  which  the  plaintiff  bases  his  claim  of  title 
to  more  than  an  equal  share  of  the  estate.  The  evidence  tends 
to  show  that,  about  the  time  the  testator  and  intervener  married, 
they  had  some  conversation  relating  to  property  matters.  There 
was  no  written  antenuptial  contract,  and  indeed,  no  showing  of 
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any  terms  of  an  oral  agreement  of  that  character,  except  as  maj* 
be  implied  from  the  woman's  statement  as  a  witness  that  the 
testator  told  her  she  should  have  the  homestead,  and  his  further 
statement  when,  upon  reaching  the  home  after  the  marriage,  he 
said  to  her  (referring  to  the  homestead) :  *'This  is  yours/' 
There  is  also  evidence  that,  when  he  brought  his  wife  to  the  home 
in  Adel,  he  told  his  children,  or  some  of  them,  that  he  had  given 
her  the  homestead. 

It  appears  very  satisfactorily  that,  upon  the  death  of  the 
testator,  the  widow  took  it  for  granted  that  her  interest  in  his 
estate  was  limited  to  the  homestead  property,  and  desired  to  dis- 
pose of  it  and  return  to  her  former  home  in  the  state  of  Washing- 
ton. That  plaintiff  knew  that  the  widow  supposed  her  interest 
in  the  estate  was  thus  limited,  we  are  fully  satisfied.  He  denies 
it,  and  swears  he  had  never  heard  of  it  until  after  he  had 
obtained  the  deeds  to  which  we  have  referred,  but  we  do  not 
credit  his  statement.  The  brother  Fred,  who  came  from  Texas 
at  the  time  of  the  father's  death,  testified  that,  on  the  day  of 
the  funeral,  W.  C.  told  him  of  the  arrangement  between  their 
father  and  intervener,  by  which  the  widow  was  to  receive  only 
the  homestead,  and  proposed  that  they  (the  brothers)  should 
buy  her  claim  to  that  piece  of  property,  and  thus  concentrate 
the  entire  estate  in  the  children.  This  witness  further  says  that 
plaintiff  then  agreed  to  go  ahead  and  buy  the  homestead  for  the 
mutual  benefit  of  the  brothers.  It  is  true,  as  we  have  said,  that 
plaintiff  denies  this;  but  many  circumstances  unite  to  sustain 
the  story  told  by  Fred.  Immediately  after  the  burial  of  the 
testator,  the  plaintiff  entered  into  negotiation  with  the  widow. 
He  says  she  expressed  an  anxiety  to  sell  out  her  interest  in  the 
estate  at  once,  and  thus  enable  her  to  return  to  Washington,  and 
offered  to  make  such  sale  for  $1,000.  He  expressed  his  willing- 
ness to  buy,  if  he  could  raise  the  money,  and  told  her  it  would 
be  necessary  further  to  execute  a  deed  or  deeds,  to  effect  the  deal. 
He  consulted  his  lawyer,  and  instructed  him  to  prepare  the 
necessary  papers,  and  a  day  or  two  later,  he  took  the  widow 
to  the  lawyer's  office.  She  had  no  independent  counsel  or  advice, 
and  was  accompanied  by  no  friend  or  acquaintance,  except  the 
plaintiff.  The  lawyer  produced  five  several  papers :  (1)  A  quit- 
claim deed  from  her  to  plaintiff  for  the  town  property,  for  the 
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expressed  consideration  of  ''one  dollar  and  other  valuable  con- 
siderations/' and  reciting  its  conveyance  of  ''all  the  grantor's 
right,  title,  and  interest"  in  the  property ;  (2)  another  quit- 
claim deed  for  like  consideration  and  with  like  recitals,  convey- 
ing to  plaintiff  her  interest  in  a  farm  of  124  acres  in  Marion 
County,  Iowa;  (3)  anqther  quitclaim  deed  for  like  consideration 
and  with  like  recital,  conveying  to  plaintiff  her  interest, in  130 
acres  of  land  in  Kansas;  (4)  "an  article  of  agreement,"  by 
which  the  widow,  in  consideration  of  $1,000,  "relinquishes,  sells, 
assigns,  and  quitclaims  to  plaintiff  all  her  right,  title,  interest, 
and  portion  in  and  to  the  estate  of  W.  H.  Wilson,  deceased," 
again  describing  all  the  several  pieces  of  real  estate,  and  further 
agreeing  "to  execute  and  deliver  to  said  party  of  the  second 
part  quitclaim  deeds  to  said  described  tracts  of  real  estate,  and 
to  execute  to  said  party  of  the  second  part,  separate  herefrom, 
written  assignment  and  transfer  of  all  my  right,  title,  and 
interest  and  portion  in  and  to  the  personal  property  belonging 
to  said  estate,  it  being  my  intention  hereby  and  by  said  deeds 
and  said  separate  assignment  to  dispose  of,  sell,  and  transfer  to 
said  party  of  second  part  my  right  of  dower  and  distributive 
share  in  and  to  the  real  estate  and  estate  of  said  decedent;"  and 
(5)  still  another  instrument,  entitled  an  "assignment,"  by 
which  the  widow  purports  to  sell,  assign,  and  transfer  to  plain- 
tiff all  her  right,  title,  interest,  and  portion  as  surviving  widow 
in. and  to  the  estate  of  her  late  husband.  The  plaintiff,  as  a 
witness,  testifies  with  much  particularity  how,  with  the  execution 
of  each  of  this  sheaf  of  papers,  the  attorney  asked  and  repeated 
the  inquiry: 

"Do  you  understand  now  that  you  are  parting  with  your 
interest  in  this  estate  T' 

Again  this  was  emphasized,  as  follows : 

"Now,  Mrs.  Wilson,  you  are  an  old  lady,  and  I  want  to 
know  if  you  thoroughly  understand  what  you  are  signing  here, 
— that  you  are  going  to  sign  these  deeds  conveying  to  this  man 
your  consideration  in  this  estate  for  the  sum  of  $1,000?" 

Then,  as  if  to  make  assurance  doubly  sure,  after  all  these 
f  inquiries  had  been  repeatedly  asked  and  answ^ered,  the  attorney 

said: 
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**I  want  to  have  a  witness  or  a  couple  of  witnesses  sign 
with  her. ' ' 

Plaintiff  went  out,  and  brought  in  one  Ferguson,  who, 
with  the  attorney,  signed  the  instruments  as  a  witness;  and 
again,  in  the  presence  of  the  witness,  the  question  was  put  to 
the  woman : 

**You  understand  you  are  relinquishing  all  your  right  to 
the  estate  r* 

And  then,  with  all  the  details  thus  perfected,  plaintiff  took 
the  woman  to  the  bank,  and  paid  her  the  promised  consideration 
of  $1,000. 

As  a  witness,  she  swears  that  she  supposed  and  believed 
that  her  interest  in  the  estate  was  limited  to  the  homestead ;  and 
that  neither  the  plaintiff  nor  his  counsel  told  her  otherwise ;  and 
that  she  went  through  the  forms  required  of  her  in  executing  the 
papers  laid  before  her  in  the  belief  that  she  had  no  right  or 
interest  in  the  estate  except  the  homestead,  and  that  she  was 
selling  and  transferring  to  plaintiff  such  limited  right  and  in- 
terest, and  nothing  more.  There  is  a  measure  of  corroboration 
of  this  statement  in  the  testimony  of  her  stepdaughter,  plain- 
tiff's sister,  who  was  then  at  the  family  home,  and  who  says  that, 
when  the  intervener  returned  from  the  making  of  the  papers, 
she  told  the  witness  that  W.  C.  had  bought  her  out;  that  she 
had  sold  him  the  place  and  what  stuff  there  was  in  the  hotise. 

We  are  satisfied  that  the  weight  and  value  of  the  testimony 
as  a  whole  fairly  sustain  the  intervener's  contention.  It  is  very 
diflScult  to  read  the  testimony  concerning  the  procurement  of 
the  writings  on  which  plaintiff  relies,  without  becoming  thor- 
oughly convinced  that  the  widow  executed  them  with  the  un- 
derstanding and  under  the  belief,  fostered  by  plaintiff,  that  **her 
interest"  in  the  estate  of  her  husband  was  limited  to  the  home- 
stead; and  that  she  did  not  for  a  moment  understand  that  she 
was  conveying  to  him  one  third  of  the  entire  estate.  With  that 
thought  possessing  her  mind,  it  is  not  strange,  considering  her 
age,  inexperience,  and  ignorance,  and  the  entire  absence  of 
independent  counsel  or  advice,  if  she  went  through  the  form  of 
executing  the  multiplicity  of  papers  presented  for  her  signature, 
without  intelligent  comprehension  of  their  legal  effect,  suppos- 
ing them  to  be  a  part  of  the  formality  necessary  to  accomplish 
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the  one  thing  in  mind,  namely,  the  transfer  of  her  rights  in  the 
homestead  property.  That  plaintiff  knew  of  the  woman's  mis- 
understanding, and  took  advantage  of  it  to  obtain  her  convey- 
ance of  property  rights  to  the  extent  of  practically  $10,000  for 
the  ridicnlously  inadequate  consideration  of  $1,000,  we  have  no 
doubt.  We  are  making  no  finding  of  fraud  against  plaintiff's 
counsel.  He  asserts  that  he  prepared  the  papers  at  plaintiff's 
request,  without  any  knowledge  of  the  widow's  misunderstand- 
ing; and  that  his  first  knowledge  of  the  consideration  to  be  paid 
her  was  when  she  came  in  to  complete  the  transaction;  and 
that,  when  he  was  told  to  make  the  consideration  $1,000,  he  was 
himself  greatly  surprised  at  its  manifest  inadequacy.  Under 
such  circumstances,  the  extent  of  the  criticism  to  which  he  ex- 
posed himself  is  to  be  found  in  the  fact  that  he  did  not,  upon 
making  such  discovery,  at  once  insist  that  the  woman  take  inde- 
pendent advice,  before  thus  sacrificing  her  property  rights. 

There  are  but  two  reasonable  theories  upon  which  to  account 
for  the  attitude  and  conduct  of  the  widow  in  this  transaction : 
First,  that  she  voluntarily  elected  to  waive  her  statutory  rights 
in  her  husband's  estate,  and  to  recognize  the  validity  of  the 
alleged  oral  understanding  by  which  she  was  to  accept  the  home- 
stead alone;  or,  second,  that  she  was  grossly  imposed  upon  in 
the  procurement  of  the  conveyances  to  the  plaintiff.  If  the 
first  condition  is  shown,  then  her  waiver  necessarily  inured  to 
the  benefit  of  the  testator's  three  sons  in  equal  shares,  under 
the  terms  of  his  will.  If  the  second  condition  be  established, 
then  the  conveyances  so  fraudulently  obtsuned  should  be  set 
aside,^  and  the  widow  should  be  confirmed  in  her  statutory  por- 
tion or  share.  The  trial  court  announced  its  decision  in  an 
opinion  setting  forth  the  course  of  reasoning  which  it  followed 
in  disposing  of  the  case.  We  have  given  it  careful  considera- 
tion, but  cannot  concur  either  in  its  findings  of  fact  or  its  con- 
clusions upon  the  equities  between  the  parties.  It  finds  no 
fraud  or  wrong  upon  part  of  the  plaintiff;  while  we  think  the 
transaction  in  which  the  deeds  were  procured  is  redolent  of 
fraud,  and  a  manifest,  unconscionable  wrong.  This  wide  di- 
vergence of  views  upon  the  questions  of  fact  presented  by  the 
record  necessitates  a  disapproval  of  the  conclusions  announced 
upon  the  rights  of  the  parties.    The  court's  method  of  settling 
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those  rights  has  at  least  the  merit  of  novelty.  It  first  deals  with 
the  claims  of  the  intervener,  and  finds  that  there  was  an  oral 
antenuptial  contract,  by  which  her  interest  in  her  husband's 
estate,  if  she  outlived  him,  was  to  be  limited  to  the  **  homestead 
and  the  furnishings."  The  opinion  then  proceeds  as  follows 
(the  italic  is  ours) : 

**  Without  determining  the  question  whether  or  not  there 
has  been  any  competent  testimony  introduced  to  sustain  said 
contract  by  adopting  the  intervener's  own  theory,  ice  cannot 
agree  ivith  intervener's  counsel  that  the  antenuptial  contract, 
while  oral,  is  invalid.  It  is  provided  in  this  state  by  Section 
4625  of  the  Code,  which  is  commonly  known  among  the  legal 
profession  and  generally  referred  to  as  the  statute  of  frauds, 
that  no  contracts  in  reference  to  marriages  shall  be  established 
except  by  documentary  evidence  or  evidence  in  writing,  and  it 
is  further  provided  by  Section  4628  of  the  Code  that  said  con- 
tract can  be  established  by  the  oral  testimony  of  the  person  who 
is  sought  to  be  charged  therewith.  The  original  English  statute 
of  frauds  made  such  contracts  invalid.  While  our  statute  does 
not  make  them  invalid,  it  simply  prohibits  the  establishment  of 
the  same  by  proof  other  than  that  in  writing,  or  by  the  oral 
testimony  of  the  person  who  is  sought  to  be  charged  with  the 
contract.  We  therefore  hold  that  said  contract,  as  claimed  by 
the  intervener,  is  not  invalid  nor  even  voidable;  hut,  while  there 
may  he  no  competent  evidence  hefore  the  court  to  establish  said 
contract,  so  far  as  the  intervener  is  concerned,  she  cannot  com- 
plain if  we  adopt  her  theory  of  the  case,  and  adopting  her  theory 
of  the  case  for  determining  that  issue,  if  she  had  such  a  con- 
tract, then  she  was  not  mistaken  as  to  her  private  rights,  and 
that  there  was  no  mistake  upon  her  part  as  to  her  interest  in 
said  estate,  either  in  law  or  in  fact.  If  she  did  nmke  the  contra-ct 
before  her  marriage  idth  the  decedent,  Wilson, — and  she  claims 
she  did, — such  contract,  so  far  as  she  is  concerned,  is  binding; 
and  she  quitclaimed  all  her  interest  in  all  of  the  real  estate  to 
the  plamtiff.  She  does  not  claim  any  unfairness  of  the  contract 
with  the  decedent;  so  she  has  received  all  that  she  bargained  for 
under  the  promise  of  marriage,  and  she  testifies  that  said  eon- 
tract  was  perfectly  satisfactory  to  her  when  it  was  entered  into 
between  herself  and  her  husband,  and  that  slie  at  no  time  at- 
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tempted  to  assert  the  same,  until  prevailed  upon  by  the  defend- 
ants in  this  case.  •  *  •  It  is  true  that  dower  is  a  favorite 
of  the  law,  and  this  court  is  always  willing  to  extend  the  pro- 
tection of  the  law  to  the  widow  in  the  preservation  of  her  dower ; 
but  in  this  case  her  own  testimony  may  be  incompetent,  and  if 
it  is,  she  cannot  complain,  as  she  introduced  it.  She  is  barred 
by  reason  of  the  antenuptial  contract.** 

Relying  upon  the  argument  thus  expressed,  the  court  dis- 
missed the  widow's  intervention,  with  costs.  Then,  having  thus 
eliminated  the  intervener,  the  court  takes  up  the  issue  as  between 
the  brothers,  and  finds  that  there  was  wo  competent  evidence  of 
the  alleged  antenuptial  contract ;  and  that,  as  a  necessary  result 
of  such  finding,  the  widow  became  vested  with  a  right  to  a  full 
statutory  one-third  share  in  her  husband's  estate;  and  that  her 
deeds  to  plaintiff  vested  such  share  in  him;  and  that  he  alone 
is  entitled  to  assert  it. 

This  results  in  giving  the  canny  elder  brother  five  ninths 
of  an  estate  in  which  his  father  had  devised  him  only  an  equal 
one  third,  and  enables  him  to  absorb  from  the  estate  a  matter 
of  $10,000  or  more,  at  an  expense  to  himself  of  less  than  a  tenth 
of  that  sum.  But  let  us  look  at  the  route  traveled  to  reach  this 
end.  The  court  first  finds  that  an  antenuptial  contract  is  estab- 
lished, in  spite  of  the  statute  of  frauds,  and  declares  it  is  neither 
"void  nor  voidable,"  and  that  the  widow  is  thereby  ** barred" 
to  have  or  assert  any  statutory  right  in  her  husband's  estate; 
and  yet,  in  the  same  connection,  it  points  out  that  this  widow, 
having  barred  herself  from  having  or  claiming  any  such  interest, 
has  quitclaimed  it  to  the  plaintiff.  If  she  had  no  right  to  a 
statutory  share,  what  did  she  quitclaim?  And  if  she  assumed 
to  quitclaim  that  in  which  she  had  no  interest,  what  did  the 
plaintiff  acquire  by  it?  Let  us,  then,  note  the  maze  of  incon- 
sistency into  which  the  next  step  leads.  The  court,  having  to 
its  own  satisfaction  found  proof  of  an  antenuptial  contract 
that  was  neither  void  nor  voidable,  and  strong  enough  to  effectu- 
ally bar  the  widow  from  claiming  a  statutory  portion  of  the 
estate,  immediately  finds,  in  behalf  of  plaintiff,  that  there  is  no 
evidence  of  any  such  contract,  and  that  she  must  be  held  to  have 
become  entitled  to  her  full  statutory  share  in  the  estate,  thus 
affording  the  plaintiff  the  opportunity  to  relieve  her  of  the 
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burden  of  this  unexpected  wealth,  at  a  cost  to  himself  of  less 
than  10  cents  on  the  dollar.  In  other  words,  in  the  same  case, 
with  the  same  issues,  and  same  dispute  over  the  same  subject- 
matter,  on  the  same  evidence,  and  in  the  same  decree,  it  is 
adjudged  that  a  valid  antenuptial  contract  was  established, 
and  that  a  valid  antenuptial  contract  was  not  established.  We 
assume  that  this  agile  facing-about  has  its  explanation  in  the 
theory  that  adopting  the  expedient  of  first  considering  the 
widow's  case  and  casting  it  into  the  discard  before  determining 
the  issues  between  the  brothers  had  the  effect  in  some  way  to 
segregate  or  separate  the  disputes  into  separate,  independent 
proceedings,  and  that  evidence  which  might  be  material  and 
competent  in  one  might  not  be  admissible  in  another.  But  we 
think  the  effect  of  evidence  upon  any  issue  presented  by  the 
pleadings  is  not  to  be  thus  avoided.  Evidence,  once  properly 
admitted  upon  the  trial,  remains  evidence  for  the  benefit  of  all 
the  parties,  including  the  defendants,  and  is  not  to  be  eliminated 
by  the  expedient  of  so  framing  the  decree  as  to  dismiss  the 
intervention  before  entering  upon  the  consideration  of  the  rights 
of  the  defendants. 

The  trial  court  lays  considerable  stress  upon  the  plaintiff's 
claim  that,  when  he  took  the  deeds  from  the  widow,  he  had  no 
knowledge  that  she  was  ignorant  or  self-deceived  as  to  the 
extent  of  her  rights  in  the  estate.  The  thought  seems  to  be  that, 
even  if  the  widow  had  estopped  or  barred  herself  from  claiming 
her  full  statutory  share,  and  if  plaintiff,  not  knowing  the  fact, 
took  the  deeds,  believing  that  he  was  thereby  obtaining  title 
to  the  one  third  of  the  estate,  he  is  entitled  to  some  sort  of  pro- 
tection, as  an  innocent  purchaser.  There  is  no  merit  in  the 
suggestion.  The  deeds  are  purely  quitclaim  in  form  and  in 
effect.  The  grantor  binds  herself  by  no  covenants  of  warranty. 
She  does  not  thereby  promise  or  profess  to  quitclaim  anything 
except  **her  interest"  in  the  property;  and  if  the  court  was 
right  in  holding  that,  by  antenuptial  contract,  she  had  bound 
herself  to  accept  the  homestead  in  full  consideration  for  the 
relinquishment  of  her  statutory  share,  then  the  homestead  was 
all  she  had  power  to  sell  or  convey  to  anyone,  and  it  was  all 
that  her  quitclaims  could  by  any  possibility  vest  in  the  plaintiff. 

Taking  the  record  as  a  whole,  however,  we  are  disposed  to 
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the  view  that  no  valid  or  binding  antenuptial  contract  has  been 
shown;  that  the  widow  has  never  voluntarily  waived  or  relin- 
quished her  right  to  her  statutory  portion  in  her  husband's 
estate;  that  the  quitclaims  and  contracts  by  which  she  under- 
took to  transfer  all  her  rights  to  the  plaintiff  are  voidable  for 
fraud,  and  imposition  practiced  by  him  in  their  procurement, 
and  should  be  canceled  and  set  aside;  that  the  intervener  must 
be  adjudged  entitled  to  take  her  statutory  share  in  her  husband 's 
estate;' and  that,  subject  to  the  widow's  right  so  established, 
and  the  payment  of  the  legacy  provided  by  the  will  for  Bertha 
Waller,  and  payment  of  the  just  claims,  if  any,  against  said 
estate,  the  plaintiff,  W.  C.  Wilson,  and  defendants  Fred  Wilson 
and  Jesse  Wilson  must  be  adjudged  the  owners  each  of  an  equal 
one-third  part  of  all  the  property  of  which  the  testator,  William 
H.  Wilson,  died  seized  or  possessed.  The  decree  should  further 
provide  for  the  repayment  to  the  plaintiff  by  the  intervener  of 
the  sum  of  $1,000,  without  interest,  within  60  days  from  the 
filing  of  such  decree,  and  that,  until  so  paid,  it  shall  constitute 
a  lien  on  the  interyener's  share  in  the  estate  of  the  deceased. 

The  decree  appealed  from  is  reversed,  and  cause  remanded 
to  the  trial  court  for  decree  settling  the  rights  of  the  parties 
in  harmony  with  this  opinion,  and  for  such  further  proceedings 
as  may  be  found  necessary,  to  effect  a  partition  of  the  property 
in  accordance  therewith.  The  costs  of  intervention  and  three 
fourths  of  all  other  costs  will  be  taxed  to  the  plaintiff,  and  the 
remainder  to  defendants. — Reversed, 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 


Lester  Young,  Administrator,  Appellee,  v.  Electric  Service 

Company,  Appellant. 

NSW  TBIAL:  Erroneous  InstructioiL  An  instruction  that  the  term 
''properly  insulated,"  as  employed  in  the  statute  regulating  the 
.  construction  of  high-tension  electric  lines  (Sec.  1527-c,  Code  Supp., 
1913),  means  ''to  place  in  a  reasonably  isolated  condition  or  situ- 
ation, "  is  so  out  of  harmony  with  the  construction  heretofore  placed 
upon  the  statute  as  to  afford  ample  grounds  for  sustaining  the  trial 
court  in  granting  a  new  trial. 
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Appeal  from  Delaware  District  Court, — H.  B.  Boies,  Judge. 

November  22,  1921. 

Action  at  law,  to  recover  damages  for  the  death  of  Heinan 
Young,  who  was  killed,  as  plaintiflP  claims,  by  coining  in  contact 
with  defendant's  high-tension  electric  light  wire,  while  he  was 
in  the  act  of  constructing  a  telephone  service  line.  There  was 
a  jury  trial,  and  a  verdict  for  the  defendant.  The  plaintiff's 
motion  for  new  trial  was  sustained,  and  defendant  has  appealed 
from  that  ruling. — Affirmed. 

L.  M.  TUlotson  and  Johnson  &  Donnelly,  for  appellant. 

Bronson  cO  Ticrney  and  Rickel  <6  Dennis,  for  appellee. 

Preston,  J. — The  ruling  on  the  motion  for  new  trial  does 
not  state  the  ground  upon  which  it  was  sustained.  The  motion 
was  sustained  generally.  A  full  record  is  presented,  and  all 
questions  in  the  case  are  argued,  as  though  the  ruling  appealed 
from  were  a  final  decision  on  the  merits.  It  is  doubtless  true 
that,  if  there  is  some  question  in  the  case  that,  if  determined, 
would  prevent  a  recovery,  and  would  be  decisive  of  the  case 
against  plaintiff,  it  should  be  now  determined.  On  the  other 
hand,  if  there  appears  in  the  record  any  proper  reason  for 
granting  a  new  trial,  or  if  the  trial  court,  in  its  discretion,  was 
of  opinion  that  the  case  had  not  been  fairly  and  correctly  pre- 
sented or  determined,  we  should  not  interfere  with  the  granting 
of  the  new  trial.  Nothing  is  lost  to  appellant,  except  the  victory 
already  won.  The  whole  matter  can,  on  new  trial,  be  fully  pre- 
sented again  by  both  sides.  It  is  not  always  advisable,  on  ap- 
peals from  an  order  such  as  this,  that  we  should  determine  defi- 
nitely questions  of  fact,  or,  in  all  cases,  questions  of  law; 
because,  if  the  new  trial  was  properly  granted  on  any  ground, 
the  evidence  and  the  law  applicable  thereto  may  not  be  pre- 
sented in  the  same  way.  The  two  main  questions  in  the  case 
are  whether  defendant  was  negligent,  and  whether  plaintiff 
was  guilty  of  contributory  negligence. 

The  negligence  charged,  briefly  stated,  is  that  defendant 
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did  not  insulate  its  high-tension  wires,  particularly  the  wire 
•from  which  the  electricity  escaped  that  killed  decedent,  as  re- 
quired by  law;  failure  to  post  danger  signals;  and  maintaining 
deadly  high-tension  wires  too  close  to  the  ground  in  a  public 
highway.  The  defendant  obtained  permission  of  the  board  of 
supervisoi-s  to  construct  its  line  in  the  highway,  but  it  is  con- 
tended by  appellee  that  the  permission  was  not  properly  secured. 
It  appears  that  decedent,  at  the  time  of  his  death,  was  20  years 
of  age.  Practically  all  his  life  had  been  spent  on  a  farm.  He 
began  working  for  the  telephone  company  about  two  months 
before  he  was  killed.  He  was  employed  as  a  lineman,  in  con- 
structing a  short  service  line  to  a  newly  constructed  residence. 
There  is  evidence  tending  to  show  that,  prior  to  his  employment, 
he  had  never  worked  about  electricity  or  electrical  appliances 
or  high-tension  wires.  Appellee  contends  that  there  is  no  evi- 
dence in  the  record  to  show  that  deceased  knew  that  the  line 
about  which  he  and  the  others  were  working  was  carrying  a 
dangerous  current,  or  that  it  was  a  high-tension  line.  There 
were  no  warning  signs.  The  statute  does  not  require  them,  but 
plaintiff  takes  the  position  that  this  was  a  common-law  duty  of 
the  defendant;  and  further,  concerning  the  alleged  negligence 
of  defendant  in  constructing  its  high-tension  wires  too  close 
to  the  ground,  that,  though  not  required  by  statute,  still  it 
was  defendant's  common-law  duty  to  construct  and  maintain  its 
high-tension  line  a  reasonable  distance  from  the  ground  on  the 
highway.  The  few  telephone  poles  on  this  service  line  were  set 
on  the  same  side  of  the  highway  as  the  high-tension  wires  of 
the  defendant,  when  it  is  claimed  they  should  have  been  con- 
structed on  the  opposite  side  of  the  highway.  The  reason  given 
for  placing  them  on  the  same  side  as  the  high-tension  wires  is 
that  there  were  willows  on  the  opposite  side  of  the  street,  which 
it  was  contemplated  should  be  cut  down,  and  that  the  telephone 
poles  were  put  on  the  other  side  temporarily,  with  the  expecta- 
tion of  removing  them  to  the  other  side  later.  This  matter  was 
under  the  control  of  the  telephone  foreman,  under  whom  de- 
ceased was  working.  Deceased  was  working  near  the  top  of  a 
telephone  pole,  near  the  service  wires  of  defendant.  He  had 
some  telephone  wire  over  his  shoulder.  Just  how  the  accident 
happened,  does  not  appear  definitely.     The  last  time  he  was 
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seen,  he  was  engaged  in  fastening  his  belt  to  the  pole,  or  some 
such  act  as  that.  The  next  seen  of  him,  his  neck  was  in  contact 
with  the  service  wire.  The  circumstances  are  such  that  the 
jury  would  have  been  justified  in  finding  that  his  death  was 
caused  by  coming  in  contact  with  the  service  wire.  The  service 
wires  of  the  defendant  were  not  insulated,  in  the  sense  that  they 
were  wrapped  or  covered  in  such  a  way  as  to  comply  with  the 
statute.  Defendant's  theory  and  contention  were  that  defend- 
ant had  constructed  its  wires  above  the  ground  for  such  a  dis- 
tance as  that  there  was  insulation  by  isolation.  Defendant's 
service  wires  were  about  20  feet  from  the  ground.  Evidence 
for  the  defendant  tends  to  show  that  to  insulate  in  the  manner 
contended  for  by  plaintiff  would  not  be  practicable,  and  that 
it  would  be  expensive.  The  trial  court  adopted  defendant's 
theory  as  to  this,  and  instructed,  in  substance,  that  it  was  estab- 
lished without  dispute  that,  prior  to  the  accident,  defendant 
obtained  from  the  board  of  supervisors  the  franchise  under 
which  it  had  the  right  to  occupy  the  highway  with  its  trans- 
mission line;  that  the  statute  under  which  such  franchise  was 
granted  provides  that  the  owners  of  a  high-tension  line,  operat- 
ing under  a  permit  from  the  board  of  supervisors  and  using  the 
public  highways,  are  required  to  use  strong  and  proper  wires, 
properly  insulated." 

In  this  connection,  you  are  further  instructed  that  'prop- 
erly insulated'  means  to  place  in  a  reasonably  isolated  condition 
or  situation,  and  as  the  term  is  used  in  the  statute  referred  to, 
when  applied  to  this  case,  means  only  that  defendant,  as  the 
owner  of  the  high-tension  line,  was  required  to  use  such  reason- 
able and  practicable  kind  or  character  of  construction,  elevation 
from  the  ground,  and  material  as  would  reasonably  permit,  and 
not  unreasonably  prevent  or  prohibit  the  building  and  main- 
tenance of  its  transmission  lines,  or  unreasonably  interfere  with 
the  use  or  eflBciency  of  the  same,  and  as  would  afford,  as  far 
as  practicable,  reasonable  protection  to  such  persons^  if  any, 
as  were  lawfully  using  the  highway,  and  while  in  the  exercise 
of  ordinary  care  on  their  part,  could  reasonably  be  expected  to 
come  into  the  danger  zone  created  thereby,  from  injury  by  the 
electrical  current  carried  thereon." 

It  is  contended  by  appellant  that,  under  the  evidence,  the 
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defendant's  wires  were  properly  insulated,  as  a  matter  of  law, 
within  the  meaning  of  the  statute.  It  is  contended  by  appellee 
that  the  instruction  is  erroneous,  and  not  in  harmony  with  our 
own  and  other  decisions;  and  as  we  understand  it,  they  claim 
that  the  new  trial  was  granted  on  this  ground.  It  is  likely  that 
such  is  the  case,  but  we  have  no  means  of  knowing.  If  the  trial 
court  was  of  that  opinion,  and  granted  the  new  trial  on  that 
ground,  we  should  not  interfere  with  the  order  granting  a  new 
trial,  even  though,  upon  a  strict  analysis  of  the  instruction,  it 
were  found  to  be  correct.  Stewart  t\  Iowa  Cent.  R.  Co.,  136 
Iowa  182, 186,  187.  As  said,  the  question  ih  not  so  much  whether 
the  instruction  is  absolutely  correct  as  it  is  whether  the  trial 
court  abused  its  discretion  in  granting  a  new  trial.  See,  also, 
Roscke  V.  Bettendorf  Axle  Co.,  168  Iowa  461,  465 ;  Fellers  v. 
Modem  Woodmen,  (Iowa)  176  N.  W.  244  (not  officially  re- 
ported). We  are  inclined  to  think  that  the  instruction  under 
consideration  is  not  entirely  in  harmony  with  the  cases,  and 
we  are  not  prepared  to  say  that  the  trial  court  abused  its  dis- 
cretion in  granting  a  new  trial  on  that  ground.  We  shall  not 
stop  to  disctiss  all  the  reasons  wherein  it  is  claimed  that  the 
instruction  was  erroneous. 

The  statute  in  question  is  Section  1527-c,  Code  Supplement, 
1913.  At  this  point,  appellant  relies  upon  the  case  of  Wells  v. 
Chamberlain,  185  Iowa  266.  In  that  case,  there  was  a  recovery 
for  plaintiff.  One  of  the  grounds  for  reversal  was  that,  under 
the  statute  in  question,  it  was  the  duty  of  the  court  to  define 
the  words  ** proper  insulation."  Another  ground  was  that  the 
court  excluded  evidence  tending  to  show  that  it  was  impossible 
for  the  service  company's  wires  to  be  insulated,  and  that  there 
was  no  known  substance  with  which  a  high-tension  wire  may  be 
wrapped  so  as  to  prevent  the  escape  of  high-tension  current. 
Under  that  record,  it  was  held  that  this  statute  did  not  require 
the  franchise  holder  to  do  impossibilities,  and  that  the  defend- 
ant could  show  that  mere  failure  to  wrap  the  wires  in  a  given 
way  was  not  a  failure  to  furnish  proper  insulation;  and  that, 
if  such  a  method  was  impossible,  it  would  tend  to  show  that 
defendant  was  not  negligent.  Such  is  not  the  situation  in  the 
instant  case.  While  the  defendant's  experts  gave  testimony  tend- 
ing to  show  that  the  wires  may  be  insulated  by  isolation,  and 
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that  thereby  these  wires  were  insulated,  and  they  give  their 
reasons  why  it  would  be  impracticable  to  insulate  by  a  covering, 
they  do  say,  or  one  of  them  at  least,  that  there  are  a  great  many 
substances  that  will  insulate  wires  besides  air;  that,  if  any  of 
these  substances  are  used  in  sufficient  quantity,  and  in  a  proper 
manner,  they  will  keep  the  electricity  from  escaping  from  the 
wire,  even  with  high  voltage.  The  matter  of  expense  seemed  to 
be  a  matter  of  importance  with  the  experts.  Some  of  the  wit- 
nesses give  their  opinions  from  an  engineering  standpoint.  One 
of  them  says  that  a  wire  surrounded  by  air  is  an  insulated  wire, 
because  it  is  not  in  contact  with  any  conductor.  Insulation,  as 
known  to  electrical  engineers,  does  not  mean  a  covering  that 
will  protect  human  life,  or  keep  human  beings  from  being  in-, 
jured  by  electricity  escaping  from  a  wire;  insulation  means 
something  that  will  not  carry  electricity.  Generally,  in  speaking 
of  an  insulated  wire,  we  mean  a  wire  covered  so  that  it  will 
not  let  the  electricity  through.  Some  of  the  witnesses  say  that 
the  higher  the  service  wires  are  from  the  ground,  the  safer  they 
would  be ;  that,  when  they  said  it  was  safe  construction  to  have 
high-tension  wires  put  18  to  20  feet  above  the  surface  of  the 
ground,  they  did  not  mean  that  they  would  be  just  as  safe  to  the 
public  using  the  ground  in  that  vicinity  as  though  the  wires 
were  5  to  10  feet  higher ;  would  not  say  that  18  to  20  feet  was 
safe  construction,  with  a  telephone  line  built  underneath  the 
high-tension  line.  We  have  not  and  do  not  intend  to  go  into 
the  details  of  the  evidence  on  this  or  the  other  points.  We  have 
referred  to  so  much  as  bears  upon  the  question  of  the  instruc- 
tion, and  to  the  Wells  case,  cited  by  appellant. 

It  seems  to  us  that  one  reason  for  holding  that  the  instruc- 
tion referred  to  is  erroneous  is  that  it  is  contrary  to  the  statute, 
and  reads  something  into  it  that  is  not  found  there.  In  Toney 
V.  Interstate  Power  Co.,  180  Iowa  1362,  1374,  defendant  sought 
to  show  that  electric  companies  generally  do  not  make  use  of 
nets  and  guards  or  insulating  covers,  and  that,  in  the  judgment 
of  the  witness,  such  protection  was  not  efficient  in  practice.  We 
said  that  such  fact,  however  well  established,  **  would  constitute 
no  defense,  if  the  evidence  otherwise  sliowed  failure  to  comply 
with  a  specific  statutory  regulation.  *  *  *  Failure  to  com- 
ply wuth  its  requirements  was  negligence.    Such  failure  is  made 
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none  the  less  vital  by  showing  that  the  requirement  is,  in  the 
opinion  of  experts,  unwise,  or  that  the  prescribed  protection 
would  be  lacking  in  efficiency.  To  hold  otherwise  would  be  to 
substitute  the  opinion  of  the  witnesses  for  the  legislative  judg- 
ment, and  make  obedience  to  the  statute  optional  with  the  com- 
panies for  whose  regulation  it  was  enacted." 

The  Toney  case  is  referred  to  in  Graves  v.  Interstate  Power 
Co.,  189  Iowa  227,  where  we  said  that  the  statute  requires  wires 
of  the  character  shown  to  be  "properly  insulated,"  and  that, 
if  one  method  of  insulation  was  impracticable  or  impossible, 
some  other  means  of  providing  the  required  protection  must  be 
devised.  ** Properly  insulated"  does  not  necessarily  mean  rea- 
sonably isolated,  as  the  trial  court  assumed.  As  said,  the  evi- 
dence shows  that  there  are  other  methods  of  insulation.  Neither 
does  the  statute  read  that  the  defendant  was  required  to  use 
only  such  reasonable  and  practicable  kind  and  character  of  con- 
struction as  would  reasonably  permit,  and  not  unreasonably 
prevent,  the  maintenance  of  its  lines,  or  would  not  unreasonably 
interfere  with  the  use  and  efficiency  of  the  same.  Appellee  cites 
cases  giving  the  definition  of  the  word  '* proper,"  and  other  cases 
where  it  is  claimed  that  we  have  held  that  the  word  **  insulation  " 
means  a  protective  covering  about  wires.  In  our  view  of  the 
case,  it  is  unnecessary  to  discuss 'these  propositions  or  other 
propositions  argued.  We  are  simply  holding  that  there  was 
sufficient  ground  for  granting  a  new  trial,  or  rather,  for  the 
exercise  of  the  trial  court's  discretion  in  doing  so,  because  of 
the  instruction  referred  to.  We  are  of  opinion  .that  there  was 
no  abuse  of  discretion  in  granting  the  new  trial.  The  judgment 
Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Grapp,  JJ.,  concur. 


J.  Cappel,  Appellant,  v.  G.  C.  Potts  et  al..  Appellees. 
J.  Cappel,  Appellant,  v.  J.  W.  Basham  et  al..  Appellees. 

VEKBOB  AND  PUBCHASEB:  Defects  Defeating  Merchantableness  of 
Title.  A  title  which  is  legally  debatable,  and  faced  with  good-faith 
threatened  litigation,  is  not  a  merchantable  title.     So  held  where 
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the  defects  in  the  title  hinged  on  the  question  whether  a  decree 
construing  a  will  was,  in  view  of  the  provisions  of  the  will,  binding 
on  after-born  children. 

Appeal  from  Buchanan  District  Court. — H.  B.  Boies,  Judge. 

November  23,  1921. 

Action  by  plaintiff,  to  recover  money  paid  to  defendants 
on  a  contract  for  purchase  of  real  estate,  because  of  their  failure 
and  inability,  as  plaintiff  alleges,  to  furnish  an  abstract  showing 
merchantable  title,  as  required  by  the  contract.  The  two  cases 
named  in  the  caption  were  brought  separately,  but  since  they 
involved  the  same  questions,  they  were  by  agreement  consoli- 
dated, and  tried  as  in  equity.  Equitable  relief  was  asked,  but 
it  is  conceded  now  that  the  only  question  is  whether  plaintiff 
is  entitled  to  recover  the  money  paid  by  him  on  the  execution 
of  the  contract,  with  interest,  and  the  damages  claimed.  The 
trial  court  found  that  the  abstracts  of  title  tendered  by  defend- 
ants did  present  a  merchantable  title  to  the  lands ;  that  defend- 
ants did  have  a  good  and  sufficient  title  to  their  lands  in  fee 
simple;  and  that  they  tendered  conveyance  thereof  to  plaintiff. 
The  petitions  of  plaintiff  were  dismissed,  and  judgment  rendered 
against  him  for  costs.    The  plaintiff  appeals. — Reversed. 

M,  A,  Smith  and  Hasner  &  Cherney,  for  appellant. 
M.  W.  Harmon  and  W,  B,  Ingersoll,  for  appellees. 

Preston,  J. — The  defendants  in  their  answer  claimed  that 
they  had  tendered  performance  according  to  the  contracts,  ten- 
dering deeds  and  merchantable  abstracts  of  title,  and  that  they 
were  still  ready,  able,  and  willing  to  perform.  The  questions 
are,  as  stated  by  plaintiff  and  conceded  by  defendants,  as  to 
whether  defendants  did  tender  to  plaintiff  abstracts  of  title 
showing  merchantable  title,  and  whether  defendants  have  good 
and  sufficient  title  in  fee  simple  to  the  lands  contracted  to  be 
conveyed.  At  the  outset,  it  should  be  said  that,  in  view  of  the 
nature  of  the  objections  made  to  the  abstract  tendered,  it  may 
be  somewhat  difficult  to  determine  the  only  question  in  this 
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case  (which  is  whether  the  abstract  shows  merchantable  title), 
without  appearing  to  determine  questions  affecting  minors  and 
others  who  are  not  parties  to  this  proceeding.  It  is  not  our 
purpose  to  now  pass  upon  such  questions.  If  there  is  enough 
doubt  about  it  so  that  the  title,  or  the  title  shown  in  the  ab- 
stract, is  not  merchantable,  under  the  rule,  then  plaintiff  is 
entitled  to  recover.  The  written  contract  was  entered  into  July 
23,  1919,  in  the  Potts  case;  and  at  the  time  of  the  execution  of 
the  Potts  contract,  plaintiff's  assignor  paid  $1,000  on  the  pur- 
chase price,  which  plaintiff  asks  to  recover.  This  contract  was 
made  between  Potts  and  one  Scanlan,  who  assigned  his  claim 
to  plaintiff.  The  other  contract  was  executed  on  July  5th,  and 
was  between  defendant  Basham  and  one  Gallup,  and  was  as- 
signed by  Qallup  to  plaintiff.  Qallup  gave  his  earnest-money 
note  for  $1,000,  due  March  1,  1920,  without  interest  if  paid 
when  due,  which  was  to  be  returned  when  the  trade  was  com- 
pleted and  the  property  delivered  to  him.  Plaintiff  asks  that 
defendants  be  charged  to  pay  plaintiff  the  $1,000  deposit,  or 
that  the  note  be  relinquished  or  surrendered,  with  interest,  ex- 
penses, damages,  and  so  on.  Plaintiff  alleges  in  his  petition 
that  he  paid  Gallup  $900  for  the  assignment  of  the  contract. 
Deeds  were  to  be  executed  March  1,  1920,  when  another  pay- 
ment was  to  be  made,  and  mortgages  given.  The  abstract  was 
to  be  submitted  for  examination  by  August  1,  1919,  and  plain- 
tiff was  to  report  defects  within  a  specified  time.  The  contracts 
provide  that  defendants  were  to  furnish  abstract  of  title,  show- 
ing good,  clear,  merchantable  title  to  the  property.  This  action 
was  brought  April  8,  1920. 

It  is  conceded  that  deeds  were  tendered,  also  abstracts  of 
title.  Numerous  objections  to  the  abstracts  were  made  by  plain- 
tiff within  the  proper  time,  one  of  which  is  that  the  abstract 
in  its  present  form  is  not  such  as  vrill  meet  the  requirements 
of  the  Federal  Farm  Loan  Banks,  or  of  the  insurance  companies. 
Plaintiff  says  that  it  should  be  completely  abstracted  in  the  form 
now  required,  showing,  among  other  things,  acknowledgments, 
considerations,  deeds,  mortgages  mature,  full  abstract  of  estates, 
actions,  etc.;  that,  in  its  present  form,  it  is  impossible  to  deter- 
mine the  exact  status  of  the  title.  Another  objection:  The 
estate  of  Anton  Lahner  should  be  fully  abstracted,  as  should 
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the  proceedings  to  construe  will  and  partition  proceedings,  at 
No.  45.  Anotlier:  That  the  finding  of  the  trial  court  in  the 
proceedings  to  construe  the  will  of  Anton  Lahner  is  contrary 
to  the  intention  of  the  testator,  and,  being  ex  parte  in  its  nature, 
the  title  was  not  acceptable  until  the  entire  question  had  been 
passed  upon  by  the  court  in  an  action  wherein  the  children  of 
Anton  Lahner  and  the  heirs  of  any  who  are  dead  are  parties; 
that,  if  the  original  heirs  of  Anton  Lahner  are  not  dead,  and 
there  is  still  a  possibility  that  children  may  be  born  to  them, 
the  question  could  not  be  definitely  settled  at  this  time;  that 
it  should  be  presented  to  the  court  in  an  action  to  quiet  title. 
No  further  abstract  was  furnished,  to  meet  the  objections.  The 
abstract,  brought  down  to  October  14,  1919,  shows  title  by  mesne 
conveyances  of  the  Basham  land  from  the  government  to  Anton 
Lahner.  This  land  was  set  off  to  Charles  Lahner  in  the  partition 
suit,  and  thence  to  Basham.  The  Potts  abstract  was  brought 
down  to  February  23,  1920,  and  shows  like  conveyances  to  Anton 
Lahner,  and  its  being  set  off  to  Mary  E.  Destival,  daughter  of 
Anton  Lahner,  in  a  partition  suit,  and  a  conveyance  from  her 
to  Heidt,  and  thence  by  warranty  deed  from  Heidt  to  Potts. 
Defendants  in  each  case  derived  title  from  the  same  source. 
Anton  Lahner  died  in  January,  1892,  seized  in  fee  of  the  lands 
in  question. 

The  material  part  of  the  will  of  Anton  Lahner  in  contro- 
versy is  as  follows: 

**A11  the  real  estate  of  which  I  may  die  seized  remaining 
after  the  payment  of  my  debts  and  said  sum  of  two  hundred 
dollars  to  my  son  Albert  and  all  real  estate  purchased  as  herein 
directed  out  of  the  personal  assets  of  my  estate,  I  give,  devise 
and  bequeath  as  follows :  To  my  son  Charles  Lahner,  one  eighth 
thereof;  to  my  son  Thomas  Lahner  one  eighth  thereof;  to  my 
son  Phillip  Lahner,  two  eighths  thereof;  to  my  daughter  Mary 
Lahner,  one  eighth  thereof;  to  my  daughter  Emma  Lahner,  two 
eighths  thereof ;  to  my  daughter  Rowa  Lahner,  one  eighth  there- 
of ;  to  be  theirs  during  their  natural  lives  and  after  their  death 
the  share  of  each  to  descend  in  fee  simple  to  their  children. 
But  should  any  of  said  children  die  without  issue,  then  in  that 
event,  the  share  of  such  child  shall  be  divided  among  the  re- 
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maining  children  pro  rata  as  hereinbefore  set  out  in  ease  all 
have  issue." 

Appellant  contends  that  the  will  gives  to  the  children  of 
deceased  only  a  life  estate,  with  a  remainder  to  their  children, 
if  there  are  any,  and  under  certain  conditions.  The  appellees 
contend  that  the  children  took  a  fee-simple  title.  They  concede, 
however,  that,  since  the  deceased  did  not,  in  his  will,  give  a  share 
of  the  estate  (except  $200)  to  his  son  Albert,  there  would  be 
a  question  as  to  whether  he  would  be  included  in  the  division 
among  '*the  remaining  children,"  etc.  At  the  time  of  the 
death  of  testator,  there  were  no  grandchildren.  A  grandchild 
was  born  soon  after,  who  was  the  clyld  of  Thomas  Lahner.  Her 
name  is  Genevieve.  It  is  claimed  by  appellant  that  the  adult 
children  of  testator  who  were  given  a  share  were  not  satisfied 
with  the  provisions  of  the  will  giving  them  a  life  estate,  and 
that,  for  the  purpose  of  getting  the  fee  title,  they  brought  an 
action  for  the  construction  of  the  will;  that  they  brought  such 
an  action  against  their  brothers  and  sisters,  who  were  minors, 
wherein  the  defense  was  perfunctory.  However  this  maj'  be, 
such  an  action  was  brought  in  1894,  by  three  of  the  six  who 
took  under  the  will,  to  wit,  Thomas,  Charles,  and  Mary,  against 
the  other  three,  Phillip,  Emma,  and  Kosa  (Rowa).  Albert  was 
also  made  a  party,  as  was  Genevieve,  the  nine-months-old  child 
of  Thomas,  and  the  only  grandchild  of  testator.  The  proceed- 
ings in  that  case  and  in  a  partition  case  brought  soon  thereafter 
were  introduced  in  evidence  by  the  defendants.  The  petition 
for  the  construction  of  the  will  recites  that  the  will  is  very 
uncertain  as  to  its  meaning,  and  diflScult  of  construction;  that 
it  is  uncertain  whether  the  three  plaintiffs  and  defendants 
Phillip,  Emma,  and  Rosa  have  a  fee-simple  interest  in  the 
real  estate,  or  only  a  life  estate ;  that,  at  the  time  of  his  decease, 
Anton  had  no  grandchildren,  and  that  none  were  born  to  any 
of  his  children  during  his  lifetime,  and  for  more  tlian  a  year 
after  his  death;  that  the  will  is  uncertain  and  indefinite,  and 
makes  no  disposition  of  the  property;  and  that  its  provisions 
cannot  be  understood  or  carried  into  effect.  The  plaintiffs 
therein  ask  that  the  will  be  construed  to  vest  a  fee-simple  title 
in  the  six  children  named  in  the  will,  or  that  it  be  set  aside  as 
void  for  uncertainty.    It  is  claimed  by  appellant  that  the  servi(;e 
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of  notice  on  Qenevieve  was  not  according  to  the  statute,  and 
that  the  notice  and  proceedings  as  to  her  are  void.  The  return 
is  as  follows: 

**I  served  the  same  personally  on  the  within  named  de- 
fendants, Phillip  Lahner,  Emma  Lahner,  Rosa  Lahner,  and 
Qenevieve  Lahner,  by  reading  the  same  to  them  and  delivering 
to  each  of  them  a  true  copy  thereof,  and  by  giving  Emma  Lahner, 
Rosa  Lahner,  and  Genevieve  Lahner  a  copy  of  the  petition 
therein  referred  to,  they  being  under  14  years  of  age,  and  by 
reading  said  notice  to  Thomas  Lahner,  father  of  Genevieve 
Lahner,  he  being  her  father." 

The  contention  is  that  this  notice  was  not  made  in  the  man- 
ner required  by  the  statutes  then  in  force,  Section  2604,  Code 
of  1873  (Section  3809,  McClain's  Code  of  1888)  and  Section 
2614,  Code  of  1873  (Section  3819,  McClain's  Code  of  1888). 
The  point,  as  we  understand  it,  or  one  of  the  points,  is  that 
the  return  of  service  does  not  show  that  a  copy  was  delivered  or 
oflFered  to  Thomas  Lahner,  the  father  of  Genevieve.  It  seems 
that  a  guardian  ad  litem  was  appointed ;  but  it  is  contended  by 
appellant  that,  since  the  service  of  notice  did  not  confer  juris- 
diction upon  the  court,  the  appointment  of  the  guardian  ad  litem 
did  not  give  jurisdiction.  Appellant  cites  Allen  v,  Saylor,  14 
Iowa  435 ;  Oood  v.  Norley,  28  Iowa  188,  198.  Other  cases  might 
be  cited,  and  there  may  be  other  reasons  why  this  service  does 
not  comply  with  the  statute.  We  shall  not  stop  to  discuss  them, 
because,  as  said,  we  are  not  determining  that  point. 

It  is  thought  by  appellees  that  it  is  a  case  merely  of  de- 
fective service.  It  may  be  ultimately  so  held,  when  the  question 
is  presented,  if  at  all,  for  determination.  It  should  be  remem- 
bered, however,  that  rights  of  the  minor,  and  perhaps  other 
minors,  if  other  children  are  bom  to  the  children  of  testator, 
are  involved.  To  meet  the  objection  raised  by  appellant  as  to 
the  sufficiency  of  notice,  it  is  contended  by  appellees  that  the 
minor,  Genevieve,  is  one  of  a  class,  and  that  service  upon  her 
is  binding  upon  all  in  the  same  class.  The  thought  is  that  service 
on  her  would  bind  all  the  children  hereafter  bom  to  the  six 
children  of  the  testator.  The  trouble  about  this  is  that  the 
children  of  each  of  the  sons  and  daughters  of  testator  would 
constitute  a  class  by  themselves.    One  class  would  be  the  brothers 
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and  sisters  of  Genevieve,  bom  to  the  son  Thomas;  but  children 
of  the  brothers  and  sisters  of  Thomas  would  not  be  in  the  same 
class  as  Genevieve, — at  least,  we  can  say  now,  without  determin- 
ing the  question,  that  it  is  a  fairly  debatable  question.  Both 
parties  concede  that  the  will  was  construed  as  giving  to  the  six 
children  of  testator  named  therein  a  fee-simple  title.  At  the 
same  term  of  court,  in  1894, — we  take  it,  pursuant  to  the  con- 
struction of  the  will, — the  same  three  adults,  as  plaintiffs, 
brought  an  action  of  partition,  making  the  other  three  children 
of  deceased,  Phillip,  Emma,  and  Rosa,  parties  defendant. 
Neither  Genevieve  nor  any  other,  except  such  three,  was  made 
a  defendant.  Partition  was  had,  and  two  of  the  shares  set  off 
are  subjects  of  this  controversy. 

Before  the  date  for  closing  the  deal,  plaintiff  had  the 
abstracts  examined  by  four  or  five  different  lawyers  and  ab- 
stracters, who  reported  that  the  title  as  shown  by  the  abstracts 
was  unmerchantable.  A  lawyer  testified  that  he  regarded  the 
abstracts  as  unmerchantable,  and  that  the  grandchildren  of 
testator  had  an  interest  in  said  lands ;  that  he  had  been  employed 
for  the  grandchildren  to  bring  suit  on  their  behalf  to  establish 
their  interests ;  and  that  he  was  going  to  do  so ;  and  that  he  so 
informed  plaintiff,  in  the  fall  of  1919.  Six  of  the  grandchildren 
of  testator,  five  of  them  children  of  his  daughter  Mary,  and  one 
the  son  of  the  son  Charles,  filed  their  claims  to  an  interest  in 
said  real  estate,  under  Chapter  270,  Acts  of  the  Thirty-eighth 
General  Assembly,  setting  out  the  facts  in  relation  thereto. 
These  were  not  filed  until  after  the  date  for  the  examination 
of  the  abstract,  but  they  were  filed  before  the  transaction  was 
to  be  closed,  March  1,  1920,  and  within  a  year  from  the  time 
of  the  taking  effect  of  Chapter  270.  Plaintiff  notified  defend- 
ants that  the  abstracts  were  not  acceptable,  and  claimed  that 
they  did  not  show  a  merchantable  title,  because  of  the  matters 
before  set  out.  Plaintiff  was  ready,  willing,  and  able  to  carry 
out  his  part  of  the  contracts  on  March  1,  1920,  and  made  ar- 
rangements to  do  so,  but  refused  to  accept  the  performance 
offered  by  the  defendants.  Plaintiff  testifies  that  he  paid,  or 
became  liable  to  pay,  expenses  in  having  abstracts  examined, 
in  the  amount  of  $135.  The  amount  actually  paid  out  was  $40, 
$25  to  one  firm  of  lawyers  and  $15  to  another.    It  appears  that 
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defendant  Potts  received  the  $1,000  in  money  on  the  purchase. 
It  is  not  so  clear  as  to  what  right  plaintiff  has  in  the  Gallup  note. 
He  testifies: 

**I  didn't  pay  any  money  on  the  Gallup  note,  but  he  has 
my  note  for  $1,000  that  I  must  pay  if  I  get  the  farm.  No  con- 
ditions on  the  note, — a  straight  promissory  note.  It  is  in  the 
bank,  to  be  held  there  in  escrow,  only  to  be  turned  over  in  case 
the  deal  is  closed.  The  contracts  are  with  the  bank.  Gallup 
put  up  a  note  for  $1,000,  and  I  assumed  that  note.  In  the 
Potts  case,  there  was  $1,000  which  I  put  up.  I  sent  Scanlan 
to  buy  his  farm.  I  am  liable  on  Potts,  certainly,  because  I  have 
$1,000  there, — ^you  have  got  my  money." 

It  does  not  appear  where  the  earnest-money  note  given  by 
Gallup  for  $1,000  is.  We  assume  that  it,  as  well  as  the  $1,000 
note  given  by  plaintiff,  is  in  escrow  in  the  bank,  with  the  con- 
tracts. If  the  notice  in  the  action  to  construe  the  will,  and  the 
proceedings  had  thereafter,  are  invalid,  then  the  question  comes 
back  to  the  construction  of  the  will. 

As  before  said,  for  obvious  reasons,  we  ought  not  to  defi- 
nitely pass  upon  such  questions  at  this  time.  It  is  enough  to 
say  that  the  questions  raised  as  to  the  title  are  fairly  debatable. 
Litigation  is  threatened,  which  appears  to  be  in  good  faith. 

It  is  contended  by  appellees  that  title  is  not  unmerchant- 
able when  no  question  of  fact  is  involved,  and  it  is  good  as  mat- 
ter of  law.  Buchan  v.  German  Am,  Land  Co.,  180  Iowa  911. 
In  our  opinion,  that  is  not  the  situation  in  the  instant  case.  It 
is  conceded  that  merchantable  title  does  not  mean  a  title  free 
from  every  technical  defect  that  can  be  conjured  up,  or  a  title 
free  from  all  suspicion  or  possible  defect ;  and  that  a  title  good 
as  a  matter  of  law  is  not  rendered  unmarketable  by  the  pos- 
sibility of  vexatious  litigation,  or  because  attorneys  have  advised 
against  accepting  the  title.  The  rule  as  to  merchantable  title, 
briefly  stated,  and  as  laid  down  in  the  cases,  is  that  the  test  is 
whether  a  man  of  reasonable  prudence,  familiar  with  the  facts 
and  appraised  of  the  questions  of  law  involved,  would,  in  the 
ordinary  course  of  business,  accept  such  a  title  as  can  again  be 
sold  to  a  reasonable  purchaser.  Bnchan  v.  German  Anu  Land 
Co.,  supra;  Billkk  v.  Davenport,  164  Iowa  105;  Fagan  v.  Hoak, 
134  Iowa  381,  385;  Upian  v.  Smith,  183  Iowa  588,  590.    Where 
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defects  exist  in  the  record,  or  there  are  known  facts  which  cast 
doubt  upon  it,  the  title  is  unmerchantable,  on  the  ground  that 
it  is  subject  to  future  litigation. 

A  title  which  exposes  the  party  holding  it  to  litigation  is 
not  marketable.  Buchan  v.  German  Am,  Land  Co,,  supra; 
MUler  V.  Branson,  26  K.  I.  62  (58  Atl.  257).  We  take  it,  this 
means  good-faith  litigation,  and  not  litigation  trumped  up  for 
the  purpose  of  aiding  one  or  the  other  of  the  parties  to  escape 
performance  of  the  contract. 

We  think  the  trial  court  erred  in  finding  for  defendants. 
We  think  plaintiff  is  entitled  to  recover  the  $1,000,  with  interest 
from  the  date  of  payment,  against  the  defendants  in  the  Potts 
case.  In  the  Basham  case,  we  do  not  understand  that  plaintiff 
has  paid  them  anything.  If  plaintiff  has  paid  Gallup  $900,  as 
he  alleges  in  his  petition,  or  $1,000,  as  he  testifies,  for  the  assign- 
ment, or  has  assumed  the  Gallup  note,  that  would  be  a  matter 
between  plaintiff  and  Gallup.  As  we  understand  it,  there  are 
two  notes  out,  one  given  by  plaintiff  for  $1,000  and  the  other 
given  by  GaUup  for  $1,000,  assumed  by  plaintiff,  which  are  in 
escrow.  Doubtless  plaintiff  would  be  entitled  to  the  return  of 
his  note,  and  possibly  to  the  return  of  the  Gallup  note  to  him 
for  Gallup. 

Because  of  the  uncertainty  in  the  record  as  to  the  two 
$1,000  notes  given  by  plaintiff  and  by  Gallup,  the  decree  of 
the  district  court  is  reversed,  and  the  cause  remanded,  with 
directions  to  enter  a  decree  in  harmony  with  this  opinion,  and 
to  determine  the  matter  as  to  such  notes. — Reversed  and  re- 
manded. 
• 

Evans,  C.  Jt,  Weaver  and  De  Graff,  JJ.,  concur. 


Ida  Sclar,  Appellee,  v.  Harry  Ri«nick,  Appellant. 

TRIAL:     Direction  of  Verdict — ^Undenied  but  Impeached   Testimony. 

1  Ono  or  more  witnesses  whose  testimony,  if  true,  establishes  the 
caase  of  action  pleaded,  may  have  their  credibility  so  successfully 
shaken  on  cross-examination  as  to  present  a  jury  question,  even 
though  the  opposing  j)arty  did  not  specifically  deny  the  testimony. 
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TBTATi:     IHBtructions — ^Bianifest  Purpose.     When  tlie  language  of  an 

2  instruction  correctly  presents  to  the  jury  a  material  principle  of 
law,  and  when  such  is  manifestly  its  8ole  purpose,  it  will  not  be 
stamped  as  erroneous  because  an  unnecessary  phrase  or  clause  there- 
of is  incorrectly  stated,  but  subsequently  properly  covered. 

LIBEIi  AND  SLANDER:     Mental  Fain.     One  who  has  been  slandered 

3  by  words  actionable  per  se  may,  under  proper  pleadings,  testify  io 
the  mental  pain  suffered  thereby. 

LIBEL  AND  SLANDER:     Mitigation  of  Actual  Damages.    Mitigating 

4  circumstances  tending  to  prove  the  bad  character  and  reputation  of 
plaintiff  as  to  the  very  trait  as  to  which  plaintiff  claims  to  have 
been  slandered,  may  be  considered  in  reduction  of  acttuLl  damages, 
even  though  defendant  maliciously  spoke  the  slanderous  words. 

LIBEL  AND  SLANDER:  Repetition  of  Slander  to  Unimpleaded  Parties. 

5  Testimony  tending  to  show  the  repetition  by  defendant  of  a  slander 
to  persons  other  than  those  specially  pleaded,  is  receivable  on  the 
issue  of  malice y  but  not  as  a  basis  for  the  assessment  of  damages. 

LIBEL  AND  SLANDER:    Reputed  Wealth  of  Defendant.    The  general 

6  reputation  and  standing  of  defendant  in  an  action  for  slander  are 
admissible  as  bearing  on  the  influence  his  words  may  have  in  Ihe 
community;  hut  testimony  tending  to  show  his  reputed  wealth  in  spe- 
cific amount  is  wholly  inadmissible. 

Appeal  from  Lee  District  Court. — John  E.  Craig,  Judge. 

NOVEMBEIR  23,  1921. 

* 
Action  for  slander.     Plaintiff  sought  to  recover  damages 

for  slanderous  words  claimed  to  have  been  uttered  by  the  de- 
fendant. Defendant  filed  a  counterclaim,  and  sought  damages 
for  slanderous  words  claimed  to  have  been  spoken  by  plaintiff 
of  and  concerning  defendant.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff,  and  the  defendant  appeals. — Reversed. 

Jesse  Schlarhaiim  and  E.  H.  PoUard,  for  appellant. 
E.  C.  Weber  and  J.  M.  C.  Hamilton,  for  appellee. 

Faville,  J. — Appellee's  petition  is  in  three  counts,  each 
count  charging  substantially  the  same  slanderous  words,  but 
alleging  the  utterance  of  the  same  on  different  occasions  and 
in  the  presence  of  different  parties.    Appellee  alleges  that,  on 
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the  said  occasions,  the  appellant  charged  the  appellee  with  being 
a  whore  and  an  immoral  woman.  The  appellant,  by  way  of 
counterclaim,  charges  that  the  appellee,  on  a  certain  occasion, 
charged  the  appellant  with  being  a  thief,  and  with  having 
bribed  the  justice  of  the  peace  in  the  trial  of  a  certain  lawsuit 
in  which  appellee  was  interested. 

I.  The  appellant  requested  the  court  to  peremptorily  in- 
struct the  jury  to  return  a  verdict  for  the  appellant  on  his  coun- 
terclaim, for  such  an  amount  as  the  jury  should  find  the  ap- 
pellant entitled  to.    The  theory  of  the  appellant 

^'  Son^of^erdhrt:  at  this  poiut  is  that  two  witucsscs  for  the  ap- 
impeached  ^  pcllaut  testified  that  the  appellee  had  stated, 
testimo  y.  -^  ^^^  prcscncc  of  Said  witnesses,  that  the  ap- 

pellant was  a  thief,  and  that,  as  the  appellee  did  not  specifically 
deny  the  making  of  said  slanderous  statement,  appellant  was 
entitled  to  the  instruction  asked. 

We  do  not  think  that,  under  the  record  in  the  case,  the 
court  erred  in  submitting  the  question  to  the  jury.  The  cross- 
examination  of  the  appellant's  witnesses  on  this  question  dis- 
closed a  situation  that  at  least  left  it  for  the  jury  to  determine 
the  credibility  of  the  witnesses  in  respect  to  the  matter  about 
which  they  had  testified.  The  court  very  fully  and  carefully 
instructed  the  jury  in  respect  to  the  appellant's  counterclaim 
and  the  consideration  which  the  jury  should  give  the  same. 
The  appellee  by  reply  had  squarely  put  in  issue  all  the  allega- 
tions of  the  appellant's  counterclaim.  Even  though  the  ap- 
pellee did  not,  as  a  witness,  specifically  deny  upon  the  trial  the 
making  of  the  alleged  slanderous  statements  as  testified  to  by 
the  witnesses  for  the  appellant,  still,  under  the  circumstances 
of  the  case,  it  was  a  question  for  the  jury  to  determine  whetlier 
appellee  uttered  them,  as  alleged;  and  that  question  was  prop- 
erly submitted  to  the  jury.    There  was  no  error  at  this  point. 

II.  Error  is  predicated  upon  the  giving  of  Instruction  23, 
wherein  the  court  told  the  jury  that  the  appellee  would  be  liable 
on  appellant's  counterclaim,  if  at  all,  only  for  damages  suffered 
2.  Trial:  in-  ^^  ^^^  appellant  by  reason   of  the  statement 

Slntfist"'  niade  by  the  appellee  in  the  presence  of  certain 

purpose.  named  witnesses,  and  not  for  damages,  if  any, 

resulting  to  appellant  by  repetition  of  said  statement  by  said 
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witnesses  or  by  other  persons.  Appellant  complains  that  this 
instruction  did  not  include  the  names  of  all  the  witnesses  who 
testified  to  the  alleged  slanderous  words  claimed  to  have  been 
uttered  by  the  appellee.  This  may  be  conceded,  and  still  ap- 
pellant's point  is  not  well  taken.  In  other  instructions  the  court 
fully  and  carefully  instructed  the  jury  in  regard  to  the  utter- 
ance of  the  alleged  slanderous  words  by  the  appellee,  as  charged 
in  appellant's  counterclaim.  The  very  clear  and  obvious  pur- 
pose of  the  instruction  herein  complained  of  was  to  advise  the 
jury  that  the  appellee  could  not  be  liable  for  repetition  of  the 
alleged  slanderous  statements  by  persons  who  heard  them  or  by 
others.  There  was  no  error  in  this  instruction  of  which  ap- 
pellant can  complain. 

III.  Appellee  testified  that  she  was  informed  by  one  Hays 
that  the  appellant  had  made  the  alleged  slanderous  statements, 
and  over  objection  was  permitted  to  testify  regarding  mental 

pain   that  she  suffered  because  thereof.     The 
"  slander:  words  charged  to  have  been  uttered  in  the  in- 

men  a  pain.  gfant  casc  Were  actionable  per  se.  We  have  held 
that  mental  pain  and  suffering  may  be  considered  by  the  jury  in 
determining  the  amount  of  damages  in  cases  where  the  words 
spoken  are  actionable  per  se,  and  where  damages  for  such  mental 
pain  and  suffering  are  sought  by  proper  pleading.  Davis  v, 
Mohn,  145  Iowa  417;  MiJls  v.  Flynn,  157  Iowa  477;  Greenlee  v. 
Coffnmn,  185  Iowa  1092. 

It  was  not  error  to  permit  the  testimony  in  respect  to  the 
information  that  the  appellee  received  regarding  the  circulation 
of  the  alleged  slanderous  reports  by  the  appellant,  or  as  to  her 
mental  suffering  because  thereof.  The  court  correctly  instructed 
the  jury  on  the  matter  of  repetition  of  the  alleged  slander  by 

■ 

others,  and  in  regard  to  recovery  for  mental  pain. 

IV.  Appellant,  in  a  separate  count  of  his  answer,  pleaded, 
in  mitigation  of  damages,  that  appellee  was  a  woman  of  general 
bad  cliaractor,  and  had  a  bad  reputation  for  chastity  in  the  city 

of  Fort  Madison;  that  she  had  frequented  an 

4.  Libel  and  '  * 

slandbb:  apartment  which  was  and  bore  the  reputation 

mitig:ntion  of  '  * 

actual  damages,  of  being  a  housc  of  ill  fame ;  that  she  associated 
with  men  and  women  in  said  place,  drinking  therein,  and  was  an 
inmate  thereof,  and  was  so  reputed  to  be;  that  she  sat  on  men*s 
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laps,  with  her  arms  around  their  necks,  retired  with  divers  men 
to  rooms  kept  on  said  premises  for  immoral  purposes,^  and  was  a 
prostitute ;  that  her  general  reputation  was  that  of  having  illicit 
relations  with  one  Goldberg  and  with  divers  other  men  who 
frequently  visited  her  house  in  the  absence  of  her  husband ;  that 
said  facts  had  been  learned  by  appellant  previous  to  the  alleged 
slanderous  utterance,  and  that  he  believed  the  same  to  be  true ; 
that  appellee,  in  a  certain  case  before  a  justice  of  the  peace,  had 
testified  under  oath  that  one  Novak  had  called  her  a  whore  in 
the  presence  of  other  people ;  and  that  appellee  had  caused  some 
of  her  neighbors  and  acquaintances  to  be  called  as  witnesses,  to 
testify  that  they  had  heard  the  statement  by  Novak.  Upon  the 
trial,  the  appellant  offered  evidence  regarding  the  matters  al- 
leged in  this  coimt  of  his  answer. 

The  court  instructed  the  jury  that  it  could  consider  the 
mitigating  circumstances  pleaded  by  appellant,  in  arriving  at  the 
amount  of  damages.  The  court  then  gave  Instruction  18,  as 
follows : 

'*If  it  is  not  shown  by  a  preponderance  of  the  evidence  that 
the  alleged  slanderous  words  were  spoken  without  malice,  then 
defendant's  plea  in  mitigation  would  not  have  the  eflFect  of 
mitigating  or  reducing  the  damages,  if  any,  plaintiff  is  entitled 
to  recover." 

Complaint  is  particularly  made  of  this  instruction.  In  pre- 
vious instructions,  the  court  told  the  jury,  in  effect,  that,  if 
the  appellant  uttered  the  words  charged  in  appellee's  petition, 
they  were  slanderous  per  se,  and  that  the  law  implied  that  such 
charge  was  maliciotisly  made. 

The  effect. of  appellant's  plea  in  mitigation  in  the  instant 
case  was  to  allege  that  any  damage  the  appellee  may  have  suf- 
fered by  rea.son  of  the  speaking  of  the  words  charged  should  be 
mitigated  because  of  the  existing  bad  character  and  reputation 
of  the  appellee  in  regard  to  the  very  matters  claimed  to  have 
been  charged  by  the  words  uttered.  By  Instruction  18,  the  court, 
in  effect,  told  the  jury  that  it  could  not  consider  the  previous 
bad  reputation  of  the  appellee  in  the  community  in  regard  to 
said  matters,  in  mitigation  of  damages,  unless  the  jury  first 
found  that  the  appellant  had  uttered  the  alleged  slanderous 
words  without  any  malice  on  his  part. 

Vol.  192  Ia.— 43 
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In  Cain  v.  Osier,  168  Iowa  59,  we  had  under  consideration 
an  instruction  in  regard  to  the  mitigation  of  damages.    We  said : 

**The  effect  of  this  instruction  was  to  tell  the  jury  that  the 
mitigating  circumstances  should  only  be  considered  as  bearing 
upon  the  allowance  of  exemplary  damages.  Although  there  is 
a  conflict  in  the  cases  upon  this  proposition  as  applied  to  actions 
for  defamation,  we  have  announced  the  doctrine  which  counsel 
assume  the  instruction  states.  Brandt  v.  Story,  161  Iowa  451 ; 
Marse  v.  Printing  Co,,  124  Iowa  707.  This  doctrine  has  peculiar, 
if  not  special,  application  to  those  mitigating  circumstances  tend- 
ing to  show  want  of  malice  on  the  part  of  the  defendant.  Where 
the  mitigating  circumstances  relied  upon  relate  to  plaintiff's 
character,  or  to  rumors  current  in  the  community,  or  other  mat- 
ters not  related  to  defendant's  motive,  it  may  well  be  said 
that  such  mitigating  circumstances  should  be  considered  with 
reference  to  the  actual  amount  to  be  awarded  the  plaintiff.  See 
Sedgwick  on  Damages  (9th  Ed.),  Section  446;  Newell  on  Slander 
and  Libel  (3d  Ed.),  Sections  1044  and  1056,  and  cases  cited.'' 

In  Armstrong  v.  Pierson,  8  Iowa  29,  this  court,  speaking  by 
Chief  Justice  Wright,  said: 

**Now,  the  bad  character  of  plaintiff  is  no  bar  to  his  right 
to  recover;  it  only  goes  in  what  is  termed  mitigation  of  dam- 

» 

ages.  The  law,  as  well  as  sound  morality,  dictates  that  the  plain- 
tiff whose  character  is  bad,  corrupt,  and  bankrupt  should 
recover  less  than  he  who  is  pure  and  spotless.  If  any  man,  how- 
ever, is  charged  with  the  commission  of  a  particular  offense,  the 
law  gives  him  the  right,  whatever  his  character,  to  appeal  to  the 
tribunals  of  the  country  for  compensation,  and  (in  the  language 
of  the  court  below)  *to  disprove  the  words  charged.'  If  the 
words  are  true,  and  justification  is  pleaded,  he  may  recover 
nothing.  If  bad  character  is  relied  upon,  and  the  words  were 
false,  and  spoken  without  any  just  or  rightful  occasion,  then 
character,  however  bad,  will  not  defeat  the  action  entirely,  but 
may  lessen  the  amount  of  recovery." 

The  effect  of  Instruction  18  is  to  tell  the  jury  that,  unless  the 
appellant  liad  shown  by  a  preponderance  of  the  evidence  that 
the  alleged  slanderous  words  were  spoken  without  malice,  then, 
no  matter  whether  his  plea  of  the  bad  reputation  of  the  appellee 
is  true  or  not,  the  «une  could  not  be  considered  in  mitigating 
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or  reducing  the  damages.  We  do  not  think  this  is  a  correct  rale. 
The  appellant  was  not  required  to  prove  by  a  preponderance  of 
the  evidence  that  he  uttered  the  slanderous  words,  if  he  did 
utter  them,  without  malice,  before  he  would  be  entitled  to  prove 
the  bad  reputation  of  the  appellee  in  r^ard  to  the  very  matter 
charged  in  mitigation  of  damages.  The  words  charged  in  ap- 
pellee's petition  were  slanderous  per  se.  Malice  was  implied 
therefrom,  and  the  court  so  instructed  the  jury.  Whether  or 
not  the  appellant  proved  by  a  preponderance  of  the  evidence  that 
the  words  were,  in  fact,  spoken  without  malice,  he  was  entitled 
to  have  considered  in  mitigation  of  damages  the  previously 
existing  bad  reputation  of  the  plaintiff,  if  such  she  had,  in 
respect  to  the  very  matter  regarding  which  the  slanderous  words 
wore  alleged  to  have  been  uttered. 

The  general  rule  is  that,  in  actions  of  slander,  two  classes 
of  facts  may  be  pleaded  in  mitigation  of  damages:  (1)  Those 
that  tend  to  impeach  the  reputation  of  the  plaintiff  respecting 
the  matters  charged,  for  the  purpose  of  showing  that  by  reason 
thereof  the  damages  suffered  are  slight  or  inconsequential;  and 
(2)  those  tending  to  negative  a  malicious  motive  on  the  part  of 
the  defendant. 

In  this  action,  the  mitigating  circumstances  upon  which 
proof  was  offered  relate  to  appellee's  character  in  respect  to  the 
matters  charged,  and  to  rumors  current  in  the  community  re- 
specting the  same ;  and  under  such  circumstances,  we  think  the 
true  rule  is  that  such  mitigating  circumstances  should  be  con- 
sidered by  the  jury  as  bearing  upon  the  damages  suffered, 
without  requiring  the  jury  to  first  find  that  the  appellant  has 
established  by  a  preponderance  of  the  evidence  that  the  words 
charged  were  spoken  without  malice.  Suppose  appellant  had 
admitted  the  speaking  of  the  words  charged.  This  would,  in 
legal  effect,  be  an  admission  of  malice.  Under  the  rule  announced 
in  this  instruction,  in  such  a  situation,  the  appellant  would  not 
have  been  permitted  to  prove  appellee's  bad- reputation  regarding 
the  very  matter  involved  in  mitigation  of  damages,  because,  by 
admitting  the  speaking  of  the  words,  he  had  conceded  the  pre- 
sumption of  malice,  and  had  not  overcome  it.  Such  is  not  the 
law. 

We  think  the  instruction   complained  of  was  erroneous, 
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under  the  facts  of  this  case,  and  that  appellant  was  prejudiced 
thereby. 

V.    As  before  stated,  the  appellee's  petition  was  in  three 
counts,  charging  appellant  with  the  utterance  of  alleged  slander- 
ous  words    to    three    different   people.    Perry, 
^'  BLANDKB?^  Stouc,  aud  Hays,  on  three  different  occasions. 

82nder*'to  unim.    The  appellee  offered  in  evidence  the  testimony 
pleaded  parties,     ^j  thcsc  parties,  and  also  that  of  a  fourth  party, 

one  Neal,  who  testified  with  respect  to  similar  statements  made 
to  him  at  a  time  and  place  not  charged  in  the  petition. 

In  Beardsley  v,  Bridgman,  17  Iowa  290,  we  held  such  evi- 
dence to  be  admissible  to  show  malice,  but  that  it  was  not  admis- 
sible to  bear  upon  or  aggravate  the  damages.    We  then  said : 

''And  when  repetitions  of  the  slander,  subsequent  to  the 
bringing  of  the  action,  are  admitted,  to  show  malice,  it  is  entirely 
proper,  if  not,  indeed,  imperatively  necessary,  that  the  jury 
should  be  cautioned  not  to  enhance  the  damages  on  that  aceomit, 
but  to  give  damages  only  in  respect  to  the  words  charged. ' ' 

See,  also,  Ctishing  v,  Hederman,  117  Iowa  637;  Bailey  v. 
Bailey,  94  Iowa  598  j  Banners  v.  McClelland,  74  Iowa  318; 
Ualley  v.  Gregg,  74  Iowa  563. 

In  Instruction  21,  the  jury  was  told  that,  in  the  event  it 
awarded  the  appeUee  compensatory  damages,  ''compensatory 
damages  would  be  such  as  you  find  would  compensate  her  for  any 
indignity,  suffering,  and  loss  of  reputation,  if  any,  that  you  find 
from  the  evidence  she  sustained,  by  being  brought  into  disgrace 
and  public  scandal  by  reason  of  the  speaking  of  the  slanderous 
words  charged  in  the  petition,  to  the  witnesses  Perry,  Stone, 
Hays,  and  Neal." 

In  Instruction  22,  the  jury  was  told  that  the  defendant  is 
liable,  if  at  all,  only  for  the  damages  plaintiff  suffered,  if  any, 
by  reason  of  the  statements  made,  if  any,  to  the  witnesses  Perry, 
Stone,  Hays,  and  Neal. 

The  petition,  as- before  stated,  was  in  three  counts,  charg- 
ing the  utterance  of  the  alleged  slanderous  words  on  three  dif- 
ferent occasions  to  the  witnesses  Perry,  Stone,  and  Hays,  re- 
spectively. The  alleged  utterance  of  slanderous  words  to  Neal 
was  nowhere  referred  to  in  the  petition,  and  was  nowhere  made 
a  basis  of  a  claim  for  recovery  against  the  defendant.    The  evi- 
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dence  of  Neal  respecting  the  utterance  of  the  slanderous  words 
to  him  was  admissible,  as  above  stated,  on  the  question  of  malice. 
The  court  should  have  instructed  the  jury  that  this  evidence 
should  have  been  limited  to  this  subject ;  but  instead  of  so  doing, 
the  court  instructed  the  jury  that,  if  the  plaintiff  was  entitled 
to  recover,  it  could  award  her  damages  for  the  speaking  of  the 
slanderous  words,  not  only  to  the  three  persons  charged  in  the 
three  counts  of  the  petition,  but  also  to  the  witness  Neal.  The 
court  was  in  error  in  so  instructing  the  jury. 

No  exceptions  whatever  were  taken  to  the  instructions  that 
were  given  by  the  cojirt  on  this  subject,  nor  was  any  instruc- 
tion asked  by  the  appellant,  covering  this  subject-matter.  The 
alleged  error  was  not  called  to  the  attention  of  the  trial  court  in 
a  motion  for  a  new  trial  nor  otherwise,  so  far  as  we  can  dis- 
cover in  the  record.  We  therefore  cannot  reverse  because  of 
this  alleged  error,  and  we  have  given  it  this  attention  only  be- 
cause of  the  fact  that  we  are  compelled  to  reverse  the  case,  and 
error  in  this  regard  should  be  avoided  upon  a  retrial. 

VI.    Upon  the  trial  of  the  case,  the  appellee,  over  proper 

objections  by  the  appellant,  was  permitted  to  introduce  evi- 

6  Libel  and  dcuce  of  the  general  reputation  of  the  appellant 

JJl?^ted"w«aith     ^®  ^  spccific  financial  worth  in  the  community 

of  defendant.        jn  which  he  livcd.    Upou  this  subject,  the  court 

instructed  the  jury  as  follows: 

**If  the  jury  believe  from  the  evidence  that  the  defendant, 
Harry  Resnick,  is  guilty  of  uttering  the  slanderous  words  charged 
in  the  petition,  then  they  may  take  into  consideration  the  pe- 
cuniary circumstances  of  the  defendant  and  his  position  and 
influence  in  society,  so  far  as  these  matters  have  been  shown 
by  the  evidence,  in  estimating  the  amount  of  damages  which 
plaintiff,  Ida  Sclar,  ought  to  recover,  if  any.  But  in  this  connec- 
tion you  are  instructed  that  it  is  proper  for  you  to  take  into  con- 
sideration the  question  as  to  whether  or  not  it  is  necessarily 
true  that  a  man  possessed  of  property  has,  from  that  fact  alone, 
the  confidence  and  respect  of  the  community  in  which  he  lives.'' 

It  is  urged  that  there  was  error  in  the  admission  of  this 
testimony  and  the  giving  of  said  instruction.  This  question 
came  before  this  court  in  Karney  v.  Paisley,  13  Iowa  89,  decided 
in  1862,  wherein  we  said: 
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"Against  the  objections  of  the  defendant,  the  plaintiff  on 
trial  was  permitted  to  show  the  condition  of  the  defendant  in 
point  of  property  and  pecuniary  circumstances.  It  is  still  in- 
sisted that  the  objection  was  well  taken.  But  to  do  so,  in  order 
to  aggravate  damages  and  also  to  allow  the  defendant  to  show 
his  limited  means,  to  mitigate  damages,  has  been  a  rule  of  prac- 
tice so  frequently  established  and  followed  by  the  courts  that  we 
have  no  disposition  to  change  it.  Experience  has  not  shown  the 
propriety  of  abolishing  such  rules  upon  the  ground  that  they 
are  liable  to.  abuse.  It  is  always  in  the  power  of  the  court,  in  its 
instructions  to  the  jury,  to  guard  them  against  an  improper  use 
of  such  evidence,  as  we  think  was  very  fairly  done  by  the  court 
in  its  charge  to  the  jury  in  this  case.  20  111.  115 ;  4  Duer  247 ; 
6  Conn.  24;  3  Mass.  546.'' 

The  rule  therein  announced  has  since  been  followed  by  us. 
In  Herzman  v.  Oberf elder,  54  Iowa  83,  we  said: 

''Whatever  doubt  we  might  have  in  regard  to  the  propriety 
of  admitting  such  evidence  if  the  question  were  a  new  one,  the 
admission  of  the  evidence  is  not  so  clearly  objectionable  as  to 
justify  us  in  disturbing  what  may  be  considered  the  established 
rule  in  this  state.    Kamey  v.  Paisley,  13  Iowa  89,  92." 

In  Perrine  v.  Winter,  73  Iowa  645,  referring  to  barney  v. 
Paisley,  we  said : 

'*  There  are  grave  doubts  whether  this  reasoning  is  correct, 
because  it  is  not  universally  true  that  a  man  possessed  of  wealth 
has  the  confidence  and  respect  of  the  community  in  which  he 
lives." 

In  MUls  V.  Flynn,  157  Iowa  477,  we  approved  an  instruc- 
tion charging  the  jury  that  it  could  take  into  consideration  the 
pecuniary  circumstances  of  the  defendant  and  his  position  and 
influence  in  society.  Said  instruction  contained  the  following 
clause : 

**But  in  this  connection  you  are  instructed  that  it  is  proper 
for  you  to  take  into  consideration  the  question  as  to  whether  or 
not  it  is  necessarily  true  that  a  man  possessed  of  property  has, 
from  that  fact  alone,  the  confidence  and  respect  of  the  commun- 
ity in  which  he  lives." 

Again,  in  Hahn  v.  Lxcmpa,  158  Iowa  560,  we  recognized  the 
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rule  that  it  was  competent  to  prove  defendant's  pecuniary  con- 
dition. 

The  appellant  insists  that^  if  proof  of  wealth  is  admissible 
in  such  a  case,  the  evidence  should  be  limited  to  the  actual  wealth 
of  the  defendant,  and  not  the  reputed  wealth,  and  that  defendant 
is  entitled  to  show  his  actual  wealth.  If  this  were  so,  then  plain- 
tiff could  rebut  this  testimony,  and  the  jury  would  easily  be  led 
into  the  bewildering  labyrinths  of  such  collateral  matter.  The 
theory  of  the  admissibility  of  this  evidence  is  solely  on  the 
ground  that,  because  of  the  reputed  wealth  of  the  party  charged 
with  speaking  the  slanderous  words,  they  have  great  weight  in 
the  community  where  he  lives,  and  that  the  injury  to  the  slan- 
dered person  is  enhanced  because  thereof.  With  this  as  the  rea- 
son for  permitting  the  introduction  of  the  evidence,  it  is  obvious 
that  the  proof  should  be  confined  to  the  reputed  wealth,  and  not 
to  the  actual  wealth  of  the  defendant,  in  any  event. 

The  rule  permitting  proof  of  the  financial  standing  of  the 
•defendant  in  a  slander  suit  has  long  been  recognized  in  this 
state.  The  rule  originated  at  a  time  when  wealth  was  by  no 
means  as  universally  distributed  as  it  is  at  the  present  time.  No 
vested  rights  have  been  or  can  be  acquired  under  such  a  rule. 
All  thinking  men  must  realize  that  proof  of  the  wealth  of  a  de- 
fendant in  a  slander  suit  is  a  great  temptation  to  a  jury  to  un- 
duly award  damages,  because  of  the  apparent  ability  of  defend- 
ant to  respond  thereto.  If  a  plaintiff  is  entitled,  in  a  slander 
suit,  to  prove  the  wealth  of  the  defendant,  in  order  to  draw  the 
inference  therefrom  that,  by  reason  of  such  wealth,  his  utter- 
ances have  greater  weight  and  cause  greater  damage  to  a  plain- 
tiff, then  it  logically  and  consistently  follows  that  it  should  like- 
wise be  available  to  the  defendant  charged  with  slander  to  prove 
that  he  is  reputed  to  be  a  man  of  limited  means.  If  there  is  any 
good  reason  why  the  reputed  wealth  of  a  defendant  should  be 
established,  on  the  theory  that  such  wealth  gives  weight  to  his 
words,  then  the  poverty  of  a  defendant  is  likewise  available  to 
him  as  a  defense.  There  is  as  much  reason  for  the  one  rule  as 
for  the  other,  and  both  are  illogical.  The  establishment  of  such 
a  rule  would  have  a  tendency  to  lead  the  jury  away  from  the  is- 
sue in  the  slander  suit  to  the  trial  of  the  collateral  matter  re- 
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specting  the  wealth  or  poverty  of  the  defendant.  If  the  plain- 
tiff is  permitted  to  establish  the  reputed  wealth  of  the  defendant, 
the  latter  has  the  right  to  meet  such  evidence  by  proving  his 
reputed  wealth  to  be  otherwise  than  as  claimed  by  the  plaintiff, 
and  the  jury  would  be  led  into  a  collateral  matter  wholly  foreign 
to  the  issue  in  the  case  and,  as  we  view  it,  not  germane  to  its 
proper  determination.  There  is  no  question  that  evidence  of  the 
general  standing  of  a  defendant  in  a  slander  suit  as  a  man  of 
reputation  and  influence  in  the  community  is  admissible  as  bear- 
ing on  the  extent  that  the  plaintiff  might  be  damaged  by  the  ut- 
terances of  such  a  person,  rather  than  by  one  obscure,  incon- 
spicuous, and  unknown. 

In  Karney  v.  Paisley,  supra,  we  intimate  that,  if  the  plain- 
tiff were  permitted  to  show  the  condition  of  the  defendant  in 
point  of  property  and  pecuniary  circumstances,  in  order  to  en- 
hance damages,  it  would  be  proper  also  to  allow  the  defendant 
to  show  his  limited  means,  to  mitigate  damages.  This  would  be 
logical ;  but  we  do  not  think  that  the  evidence  should  be  admitted  # 
on  either  proposition. 

In  NaUor  v.  Ponder,  1  Marv.  (Del.)  408  (41  Atl.  88),  the 
rule  is  recognized  that,  in  estimating  damages,  the  jury  may 
take  into  consideration  the  position,  rank,  and  influence  of  the 
defendant  in  the  community,  but  not  his  pecuniary  condition. 

''The  damages  are  to  be  measured  by  the  injury  done,  and 
not  by  the  poverty  or  riches  of  either  the  plaintiff  or  the  defend- 
ant." 

In  Young  v.  Kuhn,  71  Tex.  645  (9  S.  W.  860),  the  court 
said : 

''The  question  being  an  open  one  in  this  state,  in  view  of 
the  conflict  of  decision,  we  feel  authorized  to  adopt  the  rule 
which  seems  to  us  best  supported  by  principle,  uniform  in  its 
operation,  of  easy  application,  and  avoiding  collateral  inquiries. 
Such  a  rule,  we  are  of  opinion,  requires  the  exclusion  of  such 
evidence  as  was  offered  in  this  case  over  the  objections  of  ap- 
pellants. ^ ' 

See,  also,  King  v.  Sdsmman,  (Tex.)  64  S.  W.  937. 

In  Rosewater  v.  Hoffman,  24  Neb.  222  (38  N.  W.  857),  the 
Supreme  Court  of  the  state  of  Nebraska  refused  to  admit  proof 
of  the  wealth  of  the  defendant  in  a  slander  suit,  however,  under 
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the  rule  of  that  state  that  punitive,  vindictive,  or  exemplary 
damages  cannot  be  allowed  in  a  slander  suit  in  said  state. 

In  Enos  v.  Enos,  58  Hun  45  (11  N.  Y.  Supp.  415),  it  is 
well  said: 

'*It  is  difficult  to  see  upon  what  principle,  as  a  legal  propo- 
sition, a  man's  financial  ability  should  increase  or  diminish  the 
importance  of  his  declarations  on  a  question  of  another's  char- 
acter." 

In  some  of  the  courts,  the  rule  is  recognized  because  it  has 
a  bearing  on  the  amount  of  exemplary  damages  that  may  be 
allowed  and  the  punishment  that  may  be  inflicted  upon  the  de- 
fendant. The  rule  is  recognized  in  Michigan,  but  with  strict 
limitations. 

In  Randall  v.  Evening  News  Assn.,  97  Mich.  136  (56  N.  W. 
361),  the  court  refused  to  permit  the  evidence  of  wealth  where 
the  defendant  was  a  corporation,  and  said: 

**  Evidence  of  this  character  has  been  held  competent  by 
this  court  upon  the  sole  gronnd  that  the  defendant's  reputation 
in  this  respect  is  an  element  of  social  rank  and  influence,  and 
may,  therefore,  tend  to  show  the  extent  of  the  injury  suffered. 
Brown  v.  Barnes,  39  Mich.  214;  Farrand  v.  Aldrich,  85  Mich. 
593.  These  cases  recognize  the  danger  of  opening  the  door  to  this 
inquiry,  and  therefore  hold  that  it  is  the  duty  of  the  trial  court 
to  carefully  caution  and  instruct  the  jury  that  they  can  consider 
such  evidence  only  in  its  bearing  upon  the  actual  damages 
which  the  plaintiff  has  sustained,  and  that  the  wealth  of  the  de- 
fendant is,  of  itself,  no  element  of  damage.  Some  of  the  courts 
which  have  approved  the  rule  have  evidently  looked  upon  it 
with -disfavor,  and  shown  a  disposition  to  restrict,  if  not  alto- 
gether to  reject  it. ' ' 

In  Ware  v.  Cartledge,  24  Ala.  622,  624,  it  is  said : 

**It  would  seem  that,  if  such  proof  is  allowable  in  order 
to  aggravate  the  damages  in  such  eases  when  the  defendant  is 
wealthy,  common  justice  would  require  that  a  converse  rule 
should  prevail  in  the  case  of  poor  defendants,  and  they  should 
be  allowed  to  give  their  poverty  in  evidence,  to  mitigate  the 
damages.  Yet  nearly  all  the  books  declare  that  this  is  not  the 
case,  and  common  sense  revolts  at  the  idea  of  its  adoption.  For 
sad  would  be  the  fate  of  that  country  whose  laws  conceded  to 
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the  insolvent  bully,  seducer,  or  slanderer  the  privilege  of  per- 
petrating his  wrongs  with  comparative  impunity,  under  the  as- 
surance that,  when  sued  for  his  practices,  the  damages  would  be 
graduated  to  his  present  ability  to  pay  them,  and  consequently 
would  be  merely  nominal.  No  sound  principle  of  law  tolerates 
such  a  practice.  Coxe's  (N.  J.)  Rep.  77,  80;  Morris  v.  Barker, 
4  Harrington's  (Del.)  Rep.  520;  Case  v.  Marks,  supra.  That 
wealth  often  forms  one  element  in  fixing  a  man's  position  and 
elevation  in  society  may  be  conceded  to  be  very  generally  true; 
but  that  this  alone  confers  high  rank,  and  gives  extensive  per- 
sonal and  social  influence,  is  disproved  by  our  daily  observation. 
Its  possessors  are  often  found  among  the  most  despised  and 
least  influential  among  us.  While,  on  the  other  hand,  rank,  in- 
fluence, and  power  are  all  combined  in  persons  of  very  incon- 
siderable estate.  When  this  proof  is  admitted,  it  is  upon  the  pre- 
sumption that  wealth  gives  influence.  Thus,  the  plaintiff  is  al- 
lowed to  prove  the  wealth,  that  the  jury  may  infer  the  influence ; 
a  conclusion  in  many  cases  by  no  means  legitimate.  If  the 
plaintiff  is  allowed  to  prove  the  neighborhood  estimate  of  the 
defendant's  estate,  or  the  quantity,  kind,  and  value  of  his  prop- 
erty, to  show  his  wealth,  should  not  the  latter  be  allowed  to 
show  that  he  is  largely  indebted  and  that,  if  his  debts  were  paid, 
he  would  be  poor  1  Again,  should  he  not  be  allowed  to  show  also 
that,  although  his  estate  was  large,  his  influence  was  small  t  We 
mention  these  considerations  for  the  purpose  not  only  of  showing 
the  unsoundness  of  the  rule  under  which  the  court  below  received 
this  proof,  but  also  to  show  how  inconvenient  such  a  rule  would 
be  in  practice,  if  the  principle  upon  which  it  rests  should  be  ex- 
tended to  other  matters  to  which,  in  common  justice,  they  should 
be  extended,  and  to  which  they  are  equally  applicable.  Number- 
less collateral  issues  would  necessarily  arise,  to  withdraw  the  at- 
tention of  the  jury  from  the  main  one,  and,  in  many  cases,  lead 
to  injustice.  For  these  reasons,  we  esteem  it  unsafe,  and  cannot 
adopt  it." 

It  is  perhaps  true  that  a  majority  of  the  courts  stiU  permit 
evidence  of  the  reputed  wealth  of  the  defendant  to  be  received 
in  slander  cases.  Many  of  the  courts  have,  however,  insisted 
upon  a  limitation  to  the  effect  that  it  is  only  the  general  reputed 
wealth  and  not  the  specific  proof  of  actual  wealth  that  is  per- 
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mitted,  and  most  of  the  courts  permitting  such  evidence  agree 
that  it  should  be  expressly  guarded  and  limited  by  the  court's 
instructions.  We  are  disposed  to  abrogate  the  rule  entirely  that 
permits  specific  proof  of  defendant's  reputed  wealth  in  slander 
suits.  The  instant  case  furnishes  a  good  example  of  the  very 
thing  that  we  think  should  be  avoided.  Plaintiff  offered  proof 
that  defendant's  wealth  was  variously  estimated  to  be  $30,000, 
$40,000,  or  $50,000.  Is  the  utterance  of  a  man  worth  $50,000 
to  be  regarded  as  twice  as  damaging  as  that  of  a  man  worth  only 
$25,000?  And  if  the  slanderer  is  insolvent,  does  it  follow  that 
no  damages  flow  from  his  utterances?  We  are  prepared  to 
entirely  abrogate  the  rule  permitting  such  evidence.  The  general 
reputation  and  standing  of  the  defendant  may  be  shown,  as  bear- 
ing upon  the  influence  his  words  might  have  in  the  community ; 
but  we  do  not  think  that  the  plaintiff  should  be  allowed  to  offer 
proof  of  defendant's  reputed  wealth  in  specific  amount,  as  was 
done  in  the  instant  case.  This  evidence  should  have  been  ex- 
cluded. 

Other  matters  that  are  urged  in  the  argument  are  not  likely 
to  occur  upon  the  retrial  of  the  case. 

For  the  errors  pointed  out,  the  judgment  of  the  lower  court 
must  be  reversed  and  the  cause  remanded.    It  is  so  ordered. — 

Reversed  and  remanded. 

* 

Evans,  C.  J.,  Weaver,  Stevens,  Arthur,  and  De  Grapp, 
JJ-,  concur. 


Minnie  B.  Arthur,  Appellee,  v.  Wright  County  et  al.. 

Appellants. 

HIGHWAYS:  Abandonment.  A  highway  must  be  deemed  legally 
abandoned  when,  for  almost  half  a  century  after  its  legal  estab- 
lishment, it  remains  unopened,  unimproved,  obstructed  by  cross- 
fences,  in  places  naturally  impassable,  and  with  a  degree  of  public 
use  quite  negligible. 

Appeal  from  Wright  District  Court. — O.  D.  Thompson,  Judge. 

December  13,  1921. 
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Suit  in  equity,  to  enjoin  certain  public  officials  of  Wright 
County  from  opening  an  alleged  highway  through  the  farm  of 
the  plaintiff.  There  was  a  decree  for  the  plaintiif  for  a  part  of 
the  relief  prayed  for,  and  the  defendants  have  appealed. — Af- 
firmed. 

J.  A.  Rogers,  Maufnce  Birdsall,  and  Leslie  Archerd,  for 
appellants. 

O.  J,  Henderson,  for  appellee. 

Evans,  C.  J. — Certain  of  the  defendants  notified  plaintiff 
to  open  the  alleged  highway  through  her  farm,  said  highway 
purporting  to  have  been  located  along  the  section  line  north  and 
south  between  Sections  21  and  22.  The  demand  of  the  defend- 
ants was  predicated  upon  the  claim  that  a  legal  highway  was 
established  along  said  line  in  1871.  The  plaintiff  pleaded  that  no 
highway  was  ever  legally  established  along  such  section  line,  and 
pleaded  further  that,  if  a  highway  ever  had  been  legally  es- 
tablished along  such  line,  it  had  long  ago  been  abandoned  by  the 
county,  and  that  the  plaintiff  and  her  grantors  had  been  in  the 
adverse  possession  of  the  land  comprising  the  claimed  location 
for  about  50  years.  The  plaintiff  is  the  owner  of  the  east  one 
half  of  the  northeast  quarter  of  Section  21,  and  is  also  the  owner 
of  the  northwest  quarter  of  Section  22,  and  of  the  north  half  of 
the  southwest  quarter  of  Section  22.  Her  land,  therefore,  abuts 
on  both  sides  of  the  north  half  mile  of  the  claimed  section-line 
highway,  and  abuts  also  upon  the  east  side  of  said  claimed  high- 
way for  the  further  distance  of  a  quarter  of  a  mile.  In  her 
petition,  she  challenged  the  existence  of  a  highway  for  the  full 
distance  for  which  her  land  abuts  upon  it  on  either  side.  The 
court  below  found  that  the  establishment  of  the  road  in  1871  was 
legal,  and  that  the  south  quarter  mile  of  such  road  had  been 
sufficiently  used  by  the  public  to  defeat  the  plaintiff's  claim  of 
adverse  possession  and  to  negative  the  claim  of  abandonment. 
The  court  further  held  that  the  north  half  mile  had  been  aban- 
doned, in  legal  effect,  by  the  failure  of  the  public  to  use  the  same 
and  of  the  public  authorities  to  open  or  to  utilize  the  same.  3o 
far  as  the  decree  was  adverse  to  the  plaintiff,  she  has  not  ap- 
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pealed.  The  defendants  alone  appeal  from  the  adverse  finding 
of  the  court  as  to  the  north  half  mile.  In  view  of  this  state  of 
the  record,  we  shall  assume  the  legal  establishment  of  the  road 
without  giving  consideration  to  the  question,  and  shall  confine 
our  inquiry  to  the  question  of  legal  abandonment. 

Speaking  broadly,  the  north  half  mile  in  question  has  always 
been  impassable  to  ordinary  public  travel,  because  of  the  pres- 
ence of  a  certain  stream  and  of  the  wet  lands  adjacent  thereto. 
The  exception  to  be  made /to  this  statement  is  that  there  were 
times  of  extreme  dryness  when  the  stream  ran  dry,  and  thereby 
•  temporarily  made  travel  possible  thereover.  Ever  since  the 
allied  establishment  of  the  highway,  the  plaintiff  and  her 
grantors  have  been  in  the  actual  possession  of  her  farm.  It 
has  been  at  all  times  fenced  and  cross-fenced.  The  cross-fences 
extended  across  the  highway.  There  was  also  a  cross-fence  that 
extended  from  north  to  south  along  the  section  line  between  Sec- 
tion 21  and  Section  22,  except  for  a  sector  of  a  few  rods  extend- 
ing south  from  the  stream  referred  to.  About  60  rods  south  of 
the  plaintiff's  north  fence,  the  stream  known  as  ** Maggy  Creek'' 
ran  easterly.  The  plaintiff's  dwelling  was  upon  the  80  acres 
situated  in  Section  21,  and  abutted  upon  the  east  and  west  high- 
way running  along  the  north  line  of  the  section.  It  was  north 
of  ''Maggy  Creek,"  and  was  near  the  west  line  of  the  farm. 
About  1906,  a  public  drainage  open  ditch  was  laid  along  ''Maggy 
Creek. ' '  No  travel  ever  crossed  * '  Maggy  Creek ' '  thereafter  upon 
the  line  of  the  alleged  highway.  Some  slight  travel  did  pass 
through  the  yards  of  plaintiff  at  her  house,  and  across  "Maggy 
Creek"  upon  the  plaintiff's  private  bridge;  thence  through  the 
plaintiff's  fields  to  the  open  road  upon  the  south  half  mile  of  the 
section  line.  A  part  of  the  distance  thus  traveled  south  of 
"Maggy  Creek"  was  along  the  east  side  of  the  fence  erected  by 
the  plaintiff  upon  the  section  line  between  the  two  sections.  Go- 
ing to  the  south  end  of  the  section  line  between  the  two  sections, 
we  find  this  situation  :  Schuder  owned  the  southeast  quarter  of 
Section  21,  and  Blackwell  owned  the  south  half  of  the  southwest 
quarter  of  Section  22.  Schuder  recognized  the  highway  for  the 
south  half  mile,  and  set  in  his  fence  two  rods  west  from  the 
section  line.  Blackwell,  abutting  on  the  east  side  for  a  quarter 
of  a  mile,  also  recognized  the  highway,  and  set  in  his  fence  two 
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rods  east.  Arthur,  who  owned  the  80  acres  adjoining  Blaekwell 
on  the  north,  refused  to  recognize  the  highway,  and  set  his  fence 
upon  the  section  line;  and,  as  already  indicated,  this  was  ex- 
tended to  the  north  line  of  the  section.  The  result  at  the  south 
end  was  that  there  was  open  a  4-rod  road  for  the  first  quarter  of 
a  mile  and  a  2-rod  road  for  the  second  quarter  of  a  mile.  Gates 
were  placed  in  the  fences  of  the  plaintifE  (whether  for  her  own 
use  or  for  public  use  is  in  dispute).  Prom  the  north  end  of  this 
south  half  mile  of  road,  or  ctd-de-sdc,  travel  was  able  to  proceed 
through  gates  through  the  fields  of  the  plaintiff,  first  along  the 
section  line,  then  west  and  north  over  the  plaintiff's  bridge  and. 
through  her  yards  and  over  her  driveway  into  the  highway  along 
her  north  line.  No  attempt  was  ever  made  by  the  public  author- 
ities to  bridge  ** Maggy  Creek"  until  just  before  the  commence- 
ment of  this  suit,  nor  does  it  appear  that  any  other  improvement 
was  ever  made  or  expenditure  of  any  kind  incurred  upon  this 
alleged  highway.  The  defendants'  main  reliance  is  upon  the  fact 
that  the  plaintiff  maintained  gates,  which  were  used  without  ob- 
jection by  more  or  less  public  travel.  Some  stress  is  laid  upon  the 
fact  that  there  was  a  gate  at  plaintiff's  north  fence,  one  end  of 
which  hinged  upon  the  section  line  fence.  The  argument  is  that 
this  gate  was  maintained  for  the  public.  The  contention  of  the 
plaintiff  is  that  it  was  used  for  her  own  convenience,  as  an  exit 
from  her  own  field.  The  actual  travel  over  this  route  was  very 
slight,  even  according  to  the  testimony  of  the  defendants. 

We  think  the  case  is  clearly  ruled  by  our  previous  holdings, 
as  announced  in  the  following  cases :  Heller  v.  CahiUy  138  Iowa 
301 ;  Lucas  V.  Payne,  141  Iowa  592 ;  Hatch  v.  Barnes,  124  Iowa 
251 ;  Rector  v,  Christy,  114  Iowa  471. 

If  the  question  were  an  open  one,  there  is  much  to  be  said 
for  the  contrary  doctrine.  The  writer  hereof  would  be  strongly 
inclined  thereto.  It  is  manifestly  true  that  much  of  the  estab- 
lishing of  highways  in  an  early  day  was  done  in  response,  not 
to  present  needs,  but  to  the  certainty  of  future  needs.  The  order 
establishing  the  highway  in  this  case  established  also  highways 
along  all  section  lines  in  the  township.  The  fact  that  the  habita- 
tion was  sparse  rendered  impossible  the  immediate  use  of  all  of 
them.  They  came  later  into  demand  by  reason  of  the  increase  of 
population.    At  the  present  time,  a  highway  is  evidently  needed 
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upon  the  line  now  under  consideration.  Our  previous  cases  here 
cited,  however,  have  established  a  rule  of  property  which  we 
are  not  at  liberty  to  disturb.  Fortunately,  it  is  within  the  power 
of  the  public  authorities  to  re-establish  the  highway,  at  the  ex- 
pense of  condemnation.  Obedient  to  our  previous  holdings  above 
cited,  we  must  now  hold  that  the  north  half  mile  of  the  alleged 
highway  was  abandoned.  This  was  the  holding  of  the  trial  court, 
and  its  order  is — Affirmed. 

Weaver,  Preston,  and  De  Qr.\fp,  JJ.,  concur. 


I.  N.  BiSTLiNE,  Appellant,  v.  Mrs.  Peter  Koep  et  al..  Appellees. 

VENDOR  AKD  PUBOHASEB:  InsnflLdent  Evidence  of  Contract.  Evi- 
dence held  wholly  insufficient  to  establish  an  oral  contract  for  the 
sale  of  real  estate,  with  part  payment  made. 

Appeal  from  Benton  District  Court. — James  W.  Willett,  Judge. 

December  13,  1921. 

Action  to  recover  damages  for  claimed  breach  of  a  verbal 
contract  between  appellees  and  appellant  to  sell  appellant  a  farm 
of  160  acres  and  10  acres  of  timber  land  remote  from  the  farm. 
At  the  close  of  the  testimony  of  plaintiff,  on  motion  of  defend- 
ants, the  court  directed  a  verdict.  Judgment  was  entered  on  the 
verdict,  from  which  plaintiff  appeals. — Affirmed, 

Snyder  &  Snyder  and  Hugh  Mossman,  for  appellant. 

W,  C,  Scrim^eour  and  Tdbin,  Toiin  &  Tobin,  for  appellees. 

Arthxtr,  J. — Plaintiff  had  leased  from  Peter  Koep  the  quar- 
ter section  of  land  involved,  and  was,  at  the  time  of  the  alleged 
contract  of  purchase,  occupying  it  as  a  tenant.  Plaintiff  was  not 
a  lessee  of  the  10-acre  timber  tract.  Peter  Koep  died  before  the 
alleged  contract  of  purchase,  owning  the  land  in  controversy, 
and  left  surviving  his  widow,  Dora  Koep,  who  is  **Mrs.  Peter 
Koep,"  appellee,  Claus  Koep,  Katie  Koep  Jacobs,  married  to 
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John  C.  Jacobs,  Louis  Koep,  married  to  Amelia  Koep,  and  Dora 
Scheetz,  single,  and  Mary  Koep,  single,  who  became  the  owners 
of  the  land,  the  widow  owning  an  undivided  one-third  interest, 
and  the  children  each  an  undivided  two-fifteenths  interest. 

The  only  evidence  offered  to  prove  the  claimed  verbal  con- 
tract for  the  purchase  of  the  170  acres  of  land  was  the  testimony 
of  plaintiff  himself.    The  question  presented  is  of  fact. 

Plaintiff  had  no  talk  whatever  concerning  the  purchase  of  the 
land  with  any  of  the  six  owners,  except  the  two  appellees  the 
widow,  Dora  Koep,  and  one  of  the  single  daughters,  Mary  Koep, 
who  seemed  to  have  been  living  together,  apart  from  the  other 
owners.  The  first  conversation  between  the  parties  was  in  the 
latter  part  of  March  or  Ist  of  April,  1919,  when  plaintiff  went 
to  the  home  of  the  widow  and  daughter,  who  lived  in  Belle 
Plaine,  to  see  about  some  wire  fence  on  the  farm.  At  that  time, 
the  plaintiff  asked  defendants  if  he  might  rent  the  farm  again, 
and  they  told  him  he  might,  if  they  did  not  sell  it;  that  it  was 
for  sale;  and  that  he  better  buy  it.  Plaintiff  said  he  had  not 
thought  about  buying  the  farm.  He  asked  them  what  their  price 
was,  and  they  told  him  that  a  man  had  offered  $235  an  acre,  if 
he  could  sell  his  land.  Again,  about  April  15,  1919,  plaintiff 
went  to  the  home  of  defendants,  to  take  them  a  load  of  cobs. 
He  says: 

**They  wanted  to  sell  the  farm  again,  and  wanted  to  know 
if  I  didn't  want  to  buy  the  farm,  and  I  told  them  I  had  kind 
of  got  cold  feet,  and  Mrs.  Koep  said  that  it  would  warm  up, 
some  of  these  days." 

The  third  conversation  occurred  on  April  29,  1919,  when 
plaintiff  went  to  see  the  widow  on  an  errand.  As  he  says,  **I 
went  there  to  tell  them  about  the  well  caving  in.''  Plaintiff 
testified : 

*'When  I  was  there  on  that  occasion,  they  wanted  to  sell 
the  farm  again.  They  wanted  to  know  if  I  would  buy  it.  I  told 
them  I  never  did  gamble,  but  I  would  just  bite  off  a  chunk ;  and 
I  told  them  I  would  give  them  $500  down,  a  check  for  it,  and 
$1,500  the  Ist  of  May  or  thereabouts,  and  $10,000  next  spring, 
the  1st  of  March,  1920.  I  gave  Mary  Koep  my  check  book,  and 
I  told  her  she  was  a  better  writer  than  I  was,  and  she  filled 
out  the  check,  and  I  signed  it  and  tore  it  out  and  handed  it  to  her, 
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and  she  took  it.  When  I  paid  the  $500, 1  told  them  I  would  bring 
$1,500  more  the  1st  of  May ;  then  we  would  have  a  contract.  I 
wanted  a  contract  written  up.*' 

Bistline  further  testified  that  they  talked  about  his  buying 
the  lO-acre  timber  tract  along  with  the  farm;  that  he  did  not 
know  much  about  the  timber  tract ;  did  not  know  anything  about 
the  lines  or  anything ;  but  that  he  told  them  he  would  take  the 
timber  tract,  provided  they  would  place  the  purchase  price  in- 
debtedness for  it  on  the  farm  land;  that  he  wanted  the  timber 
tract  clear  of  incumbrance,  so  that  he  could  sell  it. 

Bistline 's  proposition  seems  to  have  been  to  place  the  pur- 
chase price  of  the  timber  tract  as  an  incumbrance  on  the  farm, 
so  as  to  not  mortgage  the  timber  tract,  and  he  says  the  two  women 
agreed  to  sell  that  way.    Bistline  was  asked  this  question : 

*  *  Q.  So  that  what  you  expected  to  do,  when  you  reached  an 
understanding  and  agreement  with  these  people,  was  that  you 
were  going  to  have  a  written  contract  fixed  up  by  your  lawyer, — 
is  that  right?    A.    Yes/' 

And  the  further  question: 

**And  in  that  written  contract  you  expected  to  have  placed 
the  terms  and  conditions  of  the  purchase,  if  they  were  signed  up, 
didn't  you?    A.    Yes." 

This  conversation,  of  April  29th,  is  the  one  on  which  plain- 
tiff bases  his  contract. 

The  next  talk  occurred  on  May  2d,  when  Bistline  went  to 
pay  $1,500,  which  payment,  he  says,  he  was  to  make  on  or  about 
May  1st.  He  did  not  tender  $1,500  in  money  or  by  check,  or 
in  any  manner.  The  record  shows  that  Bistline  had  money  on 
deposit  in  the  bank  sufBcient  to  take  care  of  the  $500  check,  and 
also  a  $1,500  check.    Bistline  says : 

**They  said  the  heirs  would  not  sign  on  account  of  that 
timber  deal;  it  wouldn't  be  right,  putting  part  of  the  timber 
onto  the  farm." 

Bistline  said  that  there  was  talk  about  a  written  contract, 
in  the  conversation  on  May  2d,  and  that  he  wanted  a  contract. 
When  asked  what  he  wanted  a  written  contract  for  then,  after 
he  claimed  to  have  bought  the  land,  he  answered : 

**Well,  in  regard  to  the  different  payments,  and  to  show 
that  when  it  was  to  be  paid,  and  so  forth." 

Vol.  192  U.— 44 
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Asked  further  what  else  he  wanted  in  the  written  contract, 
other  than  the  times  of  payment,  he  answered,  **Well,  I  don't 
know.  I  was  going  to  leave  that  to  the  attorney  to  fix  up." 
Asked  if,  in  the  written  contract,  he  expected  to  have  placed  the 
terms  and  conditions  of  the  purchase,  if  the  Koeps  would  sign, 
he  answered,  **Well,  yes,  I  suppose.''  He  said  Mary  told  him 
that  the  children  would  not  sign  the  contract  on  account  of  the 
timber  deal,  and  that  he  told  her  that,  *  *  if  that  made  any  material 
difference,  they  couH  just  call  it  as  it  was.'*  Bistline  further 
testified : 

*'When  I  went  away  that  day,  I  supposed  there  would  not 
be  any  contract  signed  by  the  children;  they  told  me  so.  It 
was  on  account  of  that  timber  deal  that  they  wouldn't  sign.  I 
told  them  they  could  call  it  $236  an  acre  for  the  land,  then  $75 
for  the  timber  land,  if  that  made  any  more  money.  When  I  went 
away,  they  said  the  children  would  not  sign  any  contract  with 


me." 


At  this  conversation  on  May  2d,  Bistline  says: 

**Mary  got  the  check  and  laid  it  down  on  the  table  in  the 
kitchen  *  •  •  and  I  just  kind  of  picked  it  up  and  laid  it  down.  I 
played  with  it  during  the  conversation.  I  left  it  lying  there.  I 
didn  't  take  it. ' ' 

Bistline  says  that  the  Koeps  told  him  to  take  the  check, — 
that  it  was  his ;  and  that  he  got  up  and  went  out,  without  saying 
anything  further ;  that,  when  he  was  going  out,  Mary  tried  to  put 
the  check  in  his  pocket,  and  it  fell  to  the  floor;  and  that  she 
followed  him  out  into  the  yard,  and  said,  **Here  is  your  check, — 
we  don't  want  it,  and  there  it  lies  on  the  ground,  and  I  won't 
pick  it  up;"  that  he  didn't  pick  the  check  up;  that,  when  he 
left,  the  check  was  lying  on  the  ground  in  the  yard;  that  the 
check  was  never  cashed. 

A  day  or  two  later,  Bistline  met  Louis  Koep,  and  told  him 
that  he  had  paid  $500  down  and  had  gone  back  with  $1,500, 
and  that  they  would  not  take  it;  and  he  wanted  Louis  to  inter- 
cede in  securing  the  contract  for  him.  Bistline  says  that,  when 
he  went  to  pay  the  $1,500,  he  *' supposed  when  they  took  the 
money  they  would  make  the  contract.  I  went  there  that  day  with 
the  expectation  of  having  it."  Bistline  had  stopped  at  a  bank, 
to  get  a  contract  blank,  and  the  banker  told  him  that  he  had  bet- 
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ter  go  to  an  attorney ;  and  he  then  went  to  the  office  of  an  at- 
torney, to  see  about  making  out  a  contract. 

About  the  last  of  May,  Bistline  took  C.  W.  E.  Snyder,  a 
member  of  the  firm  of  Snyder  &  Snyder,  attorneys,  with  him 
to  the  home  of  Mrs.  Koep  and  her  daughter.  Bistline  testified 
that  Snyder  telephoned  him  to  come  into  town,  as  he  thought  he 
could  get  things  fixed  up,  and  that,  when  he  arrived  at  the 
Snyder  ofiSce,  Snyder  said: 

**Take  the  contract  along,  and  we  would  go  up."  Bistline 
said: 

*  *  It  was  our  object,  in  going  up  to  the  house  that  afternoon, 
to  get  a  contract.  Mr.  Snyder  and  I  went  up  to  Mrs.  Koep's  that 
day  to  see  if  we  could  get  a  contract.  Snyder  said  to  the  Koeps 
*We  came  up  to  fix  that  contract.'  The  women  said  they  would 
not  sell  the  farm  now  at  all.  Mr.  Snyder  said  to  the  women, '  Now 
we  have  come  up  to  see  if  we  can  fix  up  this  contract.'  *' 

When  asked  if  he  and  Snyder  were  there  to  try  to  get  a  con- 
tract from  the  women  for  the  farm  and  the  10-acre  timber  tract, 
Bistline  answered:    **Not  for  the  10  acres, — ^for  the  farm." 

Bistline  was  recalled  by  his  counsel,  and  this  interrogatory 
was  propounded  to  him: 

'*Now,  Mr.  Bistline,  in  this  conversation  that  you  testified 
about  on  April  29th,  wherein  you  agreed  to  pay  $500  cash  and 
$1,500  May  1st,  and  $10,000  on  March  1,  1920,  I  will  ask  you 
to  refresh  your  recollection  and  state  whether  or  not  there  was 
any  further  conversation  about  any  further  settlement  for  the 
land." 

Bistline  answered : 

**Yes,  I  was  to  pay  $10,000  this  spring,  March  1st,  and  then 
take  over  the  farm;  and  the  rest,  give  a  mortgage  on  the  farm 
at  5  per  cent  for  10  years. ' ' 

C.  W.  E.  Snyder  testified  as  to  what  took  place  when  he 
visited  the  Koeps  with  his  client,  Bistline.  Snyder  introduced 
the  subject  by  telling  them  that  he  underatood  that  Bistline 
wanted  to  fix  up  on  any  terms  that  were  satisfactory  to  them, 
and  they  told  Snyder  that  they  did  not  have  any  contract  with 
Bistline.  He  said  to  Mary,  '* Didn't  Mr.  Bistline  give  you  a 
check  for  $500?"  and  she  said,  *'Yes,  but  we  haven't  got  that 
check;  he  took  it  back."     Snyder  then  turned  to  Bistline  and 
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asked  him  if  he  took  the  check  back,  and  Bistline  said:  '*No, 
they  tried  to  get  it  to  me,  and  tried  to  put  it  in  my  pocket,  but 
I  wouldn't  take  it."  Snyder  testified  that  they  were  there 
five  or  ten  minutes,  and  Snyder  said,  '*We  might  as  well  be  go- 
ing; we  can't  do  anything  with  them.'' 

Snyder  had  a  conversation  with  the  Koeps  over  the  tele- 
phone, before  he  called  Bistline,  in  which  he  told  them  that  he 
was  representing  Bistline,  and  referred  to  their  refusal  to  sell 
Bistline  the  property,  and  suggested  that  he  understood  that 
they  were  objecting  because  the  10-acre  timber  patch  had  not 
been  put  into  the  mortgage;  and  said  that  he  thought  Bistline 
was  willing  to  put  that  in,  if  they  insisted  on  it,  and  that  he 
would  be  glad  to  help  them  fix  the  matter  up,  if  he  could.  Snyder 
testified  that  Mary  said:  **We  didn't  have  any  contract  with 
Bistline,  and  he  took  the  check  back,"  /* 

Objections  were  sustained  to  some  questions  asked  Bistline 
by  his  counsel,  which  ruling  appellant  assigns  as  error.  We  need 
not  set  out  the  questions.  They  clearly  called  for  mere  con- 
clusions, and  if  answered  as  anticipated  by  plaintiff,  would  not 
affect  the  result. 

It  is  manifest  that  the  widow  and  daughter  had  no  authority 
to  sell  the  land,  other  than  their  own  undivided  interests  therein,' 
which  plaintiff  does  not  claim  was  his  bargain;  and  that  they 
did  not  pretend  nor  assume  that  they  did  have  authority  to  make 
a  bargain  for  and  to  sell  the  land;  that  Bistline  knew  how  the 
land  was  owned ;  that  he  had  leased  the  land  from  the  ancestor, 
Peter  Koep,  and  knew  that  Peter  Koep  o^iied  the  land;  that  he 
knew  of  the  death  of  Peter  Koep,  and  knew  the  members  of  the 
family;  that  he  did  not  attempt  to  deal  with  the  four  other 
owners. 

At  most,  the  evidence  shows  only  that  Bistline  was  nego- 
tiating with  these  two  women  for  the  property,  and  that  they 
never  came  to  an  agreement.  Their  minds  never  met  on  the 
essential  elements  of  a  contract  for  the  purchase  of  the  real 
estate.  Bistline 's  testimony  indicates  that  all  the  talks  between 
him  and  the  two  women  were  vague,  indefinite,  preliminary 
talks,  with  the  view,  perliaps,  on  the  part  of  both  parties  of 
finally  agreeing  upon  terms,  and  then  entering  into  a  contract 
which  would  be  in  writing.     Bistline  did  hand  the  women  a 
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check  for  $500.  When  Bistline  returned,  in  a  few  days,  the 
women  attempted  to  return  the  check  to  him.  According  to 
Bistline  *s  testimony,  the  women  claimed  that  they  did  return 
the  check  to  him.  Bistline  claims  that  they  did  not.  The  check 
was  finally  left  lying  out  in  the  yard.  According  to  Bistline,  he 
was  to  make  a  $1,500  payment,  which  he  says  he  went  to  the  Koep 
home  prepared  to  make.  He  did  not  offer  money  or  check  to 
them,  but  was  not  in  default  for  want  of  tender ;  for  the  women 
told  him  they  would  not  deal  with  him.  Damages  are  claimed 
for  breach  of  contract  to  sell  170  acres  of  land, — the  farm  of 
160  acres  and  the  10-acre  timber  tract.  Bistline,  in  his  testimony, 
does  not  pretend  to  say  that  any  terms  were  finally  agreed  upon 
as  to  the  timber  tract.  In  fact,  it  is  practically  conceded  that 
no  agreement  was  reached  as  to  the  timber  tract.  Snyder,  at- 
torney, recognized  that  situation,  evidently,  from  his  talk  with 
Bistline,  and  proposed  to  waive  any  deal  as  to  the  timber  tract. 
We  think  it  cannot  be  ascertained  from  Bistline 's  testimony 
how  much  an  acre  he  was  to  pay  for  the  land, — that  is,  how  much 
for  the  farm  land  and  how  much  for  the  timber  land;  or  if  he 
bought  it  in  bulk,  how  much  he  was  to  pay  for  all  the  land.  It 
appears  that  Bistline  talked  about  paying  $500  down  and  $1,500 
on  or  about  May  1st,  and  $10,000  in  the  following  spring;  but 
it  does  not  appear  how  and  when  and  where  he  was  to  pay  the 
remaining  more  than  $26,000.  Concerning  this  large  deferred 
payment,  nearly  the  entire  purchase  price,  Bistline  makes  the 
vague,  indefinite  statement  that  he  was  to  *'pay  $10,000  in  the 
spring,  and  then  take  over  the  farm ;  and  the  rest,  give  a  mortgage 
on  the  farm  at  5  per  cent  for  10  years. ' '  While  some  propositions 
were  made  by  Bistline,  whiqh  he  says  were  accepted,  it  does  not 
appear  just  what  Bistline  agreed  to  pay,  nor  what  the  women 
agreed  to  do.  Nothing  is  said  about  giving  possession,  nor  as 
to  when  conveyance  was  to  be  made,  nor  about  what  kind  of  con- 
veyance, nor  anything  about  who  was  to  join  in  the  conveyance 
with  these  two  women,  who  owned  less  than  one  half  of  the  un- 
divided interests  in  the  land.  Nothing  was  said  about  taxes  or 
insurance  or  abstract  of  title.  The  evidence  falls  far  short  of 
establishing  a  contract  between  plaintiff  and  defendants,  even 
if  defendants  had  had  authority  to  sell  the  interests  of  all  the 
owners  in  the  land. 
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It  is  unnecessary  to  discuss  other  questions.  The  motion  for 
directed  verdict  set  out  sufficient  grounds,  and  there  was  no 
error  in  sustaining  it.  The  judgment  of  the  court  below  is 
affirmed. — Affirmed, 

Evans,  C.  J.,  Stevens  iaind  PavhjLE,  JJ.,  concur. 


W.  A.  Brandenburg,  Appellee,  v.  Henry  Carmiciiael,  Appel- 
lant. 

REPLEVIN:     Irregular  Interveixtion.     The  institution  of  an  action  of 

1  replevin  opens  wide  the  door  to  all  parties  claiming  the  right  to 
immediate  possession,  to  make  themselves  parties  to  the  action  and 
to  plead  their  claim;  and,  in  the  absence  of  objection,  it  matters 
little  how  they  make  themselves  parties.  So  held  where  a  plaintiff 
who  instituted  the  action  on  untenable  grounds  was  permitted,  after 
being  appointed  administrator,  to  amend,  and  to  abandon  his  un- 
tenable grounds  and  plead  his  rights  as  administrator. 

EXEOT7TOB8  AND  ABMIKI8TBATOBS:    Appointment—Bight  to  Pro- 

2  tect  Estate  Belates  Back.  The  right  acquired  by  an  administrator, 
upon  appointment  and  qualification,  to  protect  the  personal  estate 
relates  back,  and  attaches  as  of  the  date  when  the  deceased  died, 

BEPLEVIN:    Coxmnenceineiit  by  Improper  Party.    Even  though  an  ac- 

3  tion  of  replevin  is  commenced  by  an  improper  person,  or  on  unten- 
able grounds,  yet  it  may  very  properly  go  to  judgment  in  favor  of 
an  intervener  who  establishes  his  right  to  the  immediate  possession. 

BEPIiEVIN:      When   Demand  Unnecessary.     Demand   as   a   condition 

4  precedent  to  the  commencement  of  an  action  in  replevin  is  not 
necessary  unless  the  defendant  is  holding  under  some  right  which 
can  only  he  terminated  hy  demand. 

Appeal  from  Fayette  District  Court. — H.  E.  Taylor,  Judge. 

December  13,  1921. 

Action  in  replevin,  to  recover  possession  of  certain  house- 
hold goods  and  other  chattels.  Verdict  and  judgment  for  plain- 
tiff, and  defendant  appeals. — Affirmed. 

E.  IT.  Estey,  for  appellant. 
Ainsworth  c&  Antes,  for  appellee. 
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Paville,  J. — P.  M.  Brandenburg  and  Enfield  Brandenburg 
were  husband  and  wife.  Appellee  is  the  son  of  said  parties.  P. 
M.  Brandenburg  died  testate,  in  April,  1916.    By  the  terms  of 

his  will,  all  of  his  property,  real  and  personal, 
*  irr^iM-^'  passed  to  his  surviving  widow,  Enfield.     The 

appellee  was  executor  of  the  estate  of  the  said 
P.  M.  Brandenburg.  After  the  death  of  P.  M.  Brandenburg, 
his  widow,  Enfield,  lived  with  her  daughter,  Amy,  who  was  at 
that  time  the  wife  of  the  appellant.  All  of  the  personal  property 
involved  in  this  litigation  was  in  the  possession  of  the  said  widow, 
at  the  home  of  the  appellant.  She  continued  to  reside  there  until 
some  time  in  the  fall  of  1918.  In  September  of  that  year,  the 
daughter,  Amy,  obtained  a  divorce  from  the  appellant,  and 
shortly  thereafter,  both  Amy  and  her  mother  left  the  appellant's 
home,  leaving  the  property  in  question  in  the  possession  of  the 
appellant.  The  mother  died  November  20,  1918,  intestate.  She 
left  surviving  her  six  children,  all  adults.  In  August,  1919,  the 
appellee  went  to  the  home  of  the  appellant,  and  informed  him 
that  he  came  to  remove  therefrom  the  things  that  had  belonged 
to  his  (appellee's)  mother.  Thereupon  the  appellant,  in  lan- 
guage more  forcible  than  elegant,  demanded  that  appellee  leave 
the  premises,  and  enforced  his  demands  by  the  aid  of  an  iron 
poker.  Very  shortly  after  this  transaction,  this  suit  was  in- 
stituted in  replevin,  to  obtain  possession  of  the  goods  and  chat- 
tels that  had  belonged  to  the  deceased  mother,  Enfield,  during 
her  lifetime,  and  that  had  been  left  upon  the  appellant's  premises. 

The  petition  was  filed  August  26, 1919.  It  is  in  the  ordinary 
form  of  a  petition  in  replevin,  with  the  essential  allegations  re- 
quired by  our  statute.  In  the  petitiori,  the  plaintiff  alleges  that 
he  is  the  duly  appointed,  qualified,  and  acting  administrator  of 
the  estate  of  P.  M.  Brandenburg.  He  also  alleges  that  he  is 
the  absolute  and  unqualified  owner  of  and  entitled  to  the  pos- 
session of  the  property  in  controversy,  and  that  he  acquired 
such  ownership  and  right  of  possession  by  reason  of  his  being 
administrator  of  the  estate  of  said  P.  M.  Brandenburg,  and  by 
reason  of  being  an  agent  for  the  children  and  heirs  at  law  of  said 
P.  M.  Brandenburg  and  Mrs.  P.  M.  Brandenburg. 

On  November  8,  1919,  appellant  filed  an  answer,  denying 
specifically  that  the  plaintiff  in  said  action  was  the  legally  ap- 
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pointed,  qualified,  and  acting  administrator  of  the  estate  of 
P.  M.  Brandenburg,  and  that  he  was  the  owner  of  or  entitled  to 
the  possession  of  the  property  described  in  the  petition.  On  Jan- 
uary 26,  1920,  appellee  amended  his  petition,  and  struck  out  the 
allegation  therein  to  the  eflfect  that  he  was  the  absolute  and  un- 
qualified owner  of  the  property  referred  to,  and  substituted  there- 
for an  allegation  that  he  was  the  duly  appointed,  qualified,  and 
acting  administrator  of  the  estate  of  Enfield  Brandenburg,  and 
alleged  that,  during  her  lifetime,  said  Enfield  was  the  owner  of 
the  property  described  in  the  petition.  On  February  5,  1920, 
appellant  amended  his  answer,  to  meet  the  amended  petition,  and 
alleged  that  appellee  was  not  appointed  administrator  of  the 
estate  of  Enfield  Brandenburg  until  long  after  the  commence- 
ment of  this  action. 

On  February  10,  1920,  plaintiff  filed  a  second  amendment 
to  his  petition,  wherein  he  alleged  that,  prior  to  the  commence- 
ment of  said  action,  he  was  the  agent  of  the  legal  heirs  of 
F.  M.  Brandenburg  and  of  Enfield  Brandenburg,  deceased,  and 
was  authorized  and  empowered  by  them  to  take  possession  of 
and  exercise  control  over  all  the  property  belonging  to  the  es- 
tate of  the  said  decedent,  and  was,  as  such  agent,  authorized 
and  empowered  to  take  possession  and  control  of  the  property 
particularly  described  in  the  petition. 

It  appears  from  the  record  in  the  case  that,  after  the  death 
of  F.  M.  Brandenburg,  in  1916,  the  appellee  herein  was  appointed 
executor  of  his  estate,  and  was  finally  discharged  as  such  execu- 
tor on  November  8,  1917,  nearly  two  years  before  the  commence- 
ment of  this  action.  It  further  appears  from  the  record  that 
the  appellee  herein  was  not  appointed  administrator  of  the 
estate  of  his  deceased  mother,  Enfield  Brandenburg,  until  the 
20th  day  of  January,  1920,  about  five  months  after  the  commence- 
ment of  this  action.  It  also  further  appears  from  the  evidence 
that,  shortly  after  the  death  of  Enfield,  in  the  fall  of  1918,  the 
appellee  herein  was  orally  requested  by  the  other  heirs  of  said 
Enfield  to  take  care  of  the  deceased  mother's  property  and  to 
look  after  her  estate  for  and  in  behalf  of  all  her  heirs. 

At  the  close  of  the  testimony,  appellant  moved  for  a  directed 
verdict  and,  after  verdict,  filed  a  motion  for  a  new  trial,  and 
also  a  motion  for  judgment  notwithstanding  the  verdict.     The 
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pleadings  were  in  no  way  attacked  by  appellant,  by  motion  or 
otherwise. 

I.  Appellant 's  first  contention  is  that  appellee  cannot  main- 
tain the  action  as  executor  of  the  estate  of  F.  M.  Brandenburg, 
because  he  had  been  finally  discharged  as  such  executor  before 
this  action  was  commenced.  This  contention  would  be  merito- 
rious, if  germane  and  pertinent.  Appellee  could  not  maintain  the 
action  as  executor  of  the  estate  of  F.  M.  Brandenburg,  because 
said  estate  had  been  closed,  full  distribution  made,  and  appellee 
discharged  as  such  executor,  nearly  two  years  before  this  action 
was  commenced.  But  the  court  did  not  submit  to  the  jury  any 
question  of  appellee's  right  to  recover  as  executor  of  the  estate 
of  P.  M.  Brandenburg.  This  question  was  entirely  eliminated 
from  the  case  by  the  action  of  the  court,  and  appellant's  argu- 
ment on  this  point  is  beside  the  mark. 

II.  Appellant's  next  contention  is  that  appellee  cannot 
maintain  this  action  in  the  capacity  of  administrator  of  the 
estate  of  Enfield  Brandenburg.  The  record  shows  that  Enfield 
Brandenburg  died  November  20,  1918.  This  action  was  com- 
menced August  26,  1919.  The  appellee  was  appointed  adminis- 
trator of  the  estate  of  Enfield  Brandenburg,  January  20,  1920. 
On  January  26,  1920,  he  filed  the  amendment  to  his  petition, 
alleging  his  appointment  as  administrator  of  the  estate  of  En- 
field Brandenburg,  and  that  she  was  the  owner  of  the  property 
in  question  at  the  time  of  her  death.  No  objection  appears  to 
have  been  made  by  the  appellant  to  the  filing  of  this  amendment. 

The  action  is  the  ordinary  action  in  replevin,  brought  under 
Code  Section  4163  et  seq.  Our  statute  has  modified  in  some  par- 
ticulars the  common-law  action  of  replevin,  but  under  this  statute, 
as  well  as  under  the  common  law,  the  right  to  the  immediate 
possession  of  the  property  in  controversy  is  the  very  gist  of  the 
action.  At  the  time  appellee  instituted  this  suit  and  obtained 
the  writ  of  replevin  under  which  the  property  was  taken,  he 
made  no  claim  whatever  in  his  petition  to  a  right  to  possession 
of  said  property  as  administrator  of  the  estate  of  Enfield  Bran- 
denburg. He  could  not  do  so,  because,  as  above  set  forth,  he 
was  not  appointed  as  such  administrator  until  several  months 
later.  However,  before  trial  of  the  case,  he  had  been  appointed 
as  such   administrator,   and   thereafter,   without  objection,   he 
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amended  his  petition  and  sought  recovery  of  the  property  in  his 
representative  capacity  as  such  administrator,  and  alleged  that 
the  property  belonged  to  the  decedent,  Enfield  Brandenburg,  at 
the  time  of  her  death.  No  motion  was  interposed  to  this  amend- 
ment. Appellant  did  not  ask  the  court  to  put  appellee  upon  his 
election  as  to  how  he  should  further  proceed,  but  contented  him- 
self with  filing  answer  to  the  petition  as  thus  amended.  Our 
statute,  Code  Section  4166,  provides  as  follows : 

**If  a  third  person  claims  the  property  or  any  part  thereof, 
the  plaintiff  may  amend  and  bring  him  in  as  a  codef endant,  or 
the  defendant  may  obtain  his  substitution  by  the  proper  mode, 
or  the  claimant  may  himself  intervene  by  the  process  of  inter- 
vention.^' 

The  appellee  did  not  intervene  in  the  pending  action  in  his 
capacity  as  administrator  of  the  estate  of  Enfield  Brandenburg^ 
but  he  amended  his  petition  and  set  out  the  facts  upon  which 
he  claimed  he  was  entitled  to  the  possession  of  the  property  in 
controversy  as  such  administrator.  Under  our  liberal  rules  of 
practice,  the  appellee  had  the  right  to  tender  this  issue  by  amend- 
ment to  his  petition,  rather  than  in  another  manner,  especially 
where  no  objection  was  interposed.  In  this  connection,  see  Head 
V.  Hale,  185  Iowa  199. 

Conceding  appellant's  contention,  for  the  sake  of  argument, 
that  the  appellee  could  not  mainta.in  this  action  in  replevin,  as 
executor  of  the  estate  of  P.  M.  Brandenburg  or  otherwise,  as 
originally  brought,  still  the  fact  remains  that  such  action  was 
pending,  and  the  question  involved  therein  was  the  right  to  the 
possession  of  the  property  in  controversy.  While  such  action 
was  pending,  and  before  trial  thereof,  and  without  objection,  the 
duly  appointed  and  qualified  administrator  of  the  estate  of  En- 
field Brandenburg  appeared  in  the  case  and  filed  a  pleading 
therein,  claiming  the  right  to  the  possession  of  the  property  in 
controversy  in  such  capacity.  Assuming  that  a  third  party, 
instead  of  appellee,  had  been  appointed  in  the  interim,  as  ad- 
ministrator of  the  estate  of  Enfield  Brandenburg,  and  had  ap- 
peared in  said  action  and  filed  a  petition  of  intervention,  claim- 
ing the  right  to  the  possession  of  the  property  in  controversy,  it 
cannot  well  be  disputed  that,  under  the  section  above  quoted, 
such  administrator  would  have  had  a  right  to  have  his  claim  to 
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the  property  litigated  and  determined  in  said  proceeding.  The 
fact  that  the  administrator  who  had  subsequently  been  so  ap- 
pointed was  the  plaintiff  in  the  original  action  does  not  change 
the  ultimate  question  presented  for  determination,  which  was  the 
right  to  the  immediate  possession  of  the  property.  Whether 
appellee  presented  this  issue  by  intervention  filed  in  the  action 
that  had  been  previously  brought,  or  by  amendment  to  his  peti- 
tion, is  not  the  vital  question  before  us.  The  question  of  plead- 
ing is  not  involved.  No  election  was  demanded.  What  we  are 
required  to  determine  is  whether  or  not,  when  the  duly  appointed 
and  qualified  administrator  of  the  estate  of  Enfield  Brandenburg 
appeared  in  the  pending  action,  without  objection,  and  by 
pleading  claimed  the  right  to  the  possession  of  the  property  in 
controversy,  he  could  maintain  such  an  action.  Our  statute  ex- 
pressly provides  for  the  appearance  by  intervention  of  any 
claimant  to  the  property,  and  that  his  rights  therein  shall  be 
determined  in  the  action.  We  do  not  think  the  appellee  is  to  be 
denied  this  right  because  he  presented  his  claim  in  the  manner  in 
which  he  did,  instead  of  by  petition  of  intervention,  especially 
in  view  of  the  fact  that  no  objection  was  raised  to  the  manner  in 
which  the  issue  was  tendered,  and  no  election  was  requested. 

It  is  contended,  however,  by  the  appellant  that  the  rights  of 
parties  to  the  possession  of  property  in  controversy  in  a  replevin 

suit  are  to  be  determined  as  of  the  date  of  the 

^'  AND^ADMfN-         commenccment  of  the  action  and  the  issuance  of 

aprotntmont:        the  Writ,  and  not  as  of  the  date  of  the  time  of 

tect  estat/'^        trial.    Our  statute  evidently  does  not  so  require, 

relates  back.  -i  i    •  x  j.     xi_  j.  i^      • 

where  a  claimant  to  the  property  appears  by  m- 
tervention  at  or  prior  to  the  trial. 

Conceding  the  soundness  of  appellant's  contention,  for  the 
purposes  of  the  argument,  it  does  not  of  necessity  follow  that  ap- 
pellee could  not  maintain  this  action  in  his  representative  capac- 
ity as  administrator  of  the  estate  of  Enfield  Brandenburg.  At 
an  early  date,  it  was  held  that,  if  a  man  dies  possessed  of  certain 
goods,  and  a  stranger  takes  and  converts  the  same  unto  his  own 
use,  and  thereafter  administration  is  granted  upon  the  estate,  the 
administration  shall  relate  back  to  the  time  of  the  death  of  the 
decedent,  and  the  administrator  may  maintain  an  action  of  trover 
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for  the  conversion  made  before  the  administration  was  granted 
to  him.    Tharpe  v,  Stallwood,  5  Man.  &  G.  760. 

In  Dempsey  v.  McNabb,  73  Md.  433,  it  was  held  that,  when 
administration  is  granted,  it  vests  the  property  in  the  adminis- 
trator, by  relation,  from  the  time  of  the  death  of  the  testator; 
and  that  the  administrator  could  maintain  trover  or  trespass. 

In  Welchman  v.  Sturgis,  13  Q.  B.  552,  where  the  defendant, 
after  the  death  of  plaintiff's  intestate  and  before  the  taking  out 
of  letters  of  administration,  applied  cash  that  was  in  the  house 
of  the^intestate  at  the  time  of  his  death  to  the  payment  of  funeral 
and  other  expensels,  it  was  held  that  an  action  of  assumpsit  would 
lie,  and  that  the  letters  of  administration  related  back  to  the  time 
of  the  death  of  the  decedent. 

In  Brackctt  v.  Iloitt,  20  N.  H.  257,  the  action  was  in  tres- 
passi,  and  it  was  held  that  the  appointment  of  administrator  re- 
lated back  to  the  death  of  the  testate,  so  as  to  enable  the  ad- 
ministrator to  recover  the  value  of  personal  property  belonging 
to  the  estate  at  the  time  of  the  death  of  the  decedent.  It  was 
held  that  such  administrator  may  sue  in  either  trespass  or 
trover. 

The  title  to  personal  property  of  a  decedent  is  in  abeyance 
until  his  executor  qualifies  or  an  administrator  is  appointed, 
when  it  vests  in  the  executor,  by  relation,  from  time  of  the  death. 
McDearmon  v.  Maxfieldy  38  Ark.  631. 

Trover  will  lie  against  one  who  converts  property,  and  the 
appointment  of  an  administrator  relates  back  to  the  date  of  the 
death,  for  the  purposes  of  said  action.  Ham  v.  Henderson, 
50  Cal.  367. 

The  rule  is  recognized  generally  that  an  administrator  of 
an  estate  can  maintain  an  action  in  trespass  or  trover  where  the 
cause  of  action  arose  prior  to  the  appointment  of  the  adminis- 
trator ;  and  that,  in  all  such  cases,  the  appointment  relates  back 
to  the  time  of  the  death  of  the  decedent.  It  is  contended,  how- 
ever, that  such  rules  do  not  apply  to  actions  in  replevin,  because 
the  latter  is  a  possessory  action.  In  Haynes  v,  Harris,  33  Iowa 
516,  we  said : 

* '  At  common  law,  the  personal  property  of  an  intestate  goes 
to  the  administrator,  and  not  to  the  heirs.  Upon  the  appointment 
of  an  administrator,  his  title  in  such  property  relates  back  to 
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the  death  of  the  intestate.  There  is  no  statute  in  this  state 
changing  these  rules.    Rhodes  v.  Stout,  26  Iowa  313." 

In  Blackman  v.  Baxter,  125  Iowa  118,  we  held  that,  regard- 
less of  when  appointed,  an  administrator's  title  to  the  property 
of  the  decedent  relates  back  to  the  instant  of  the  death  of  the 
intestate. 

We  think  that  the  weight  of  authority  and  the  better  rea- 
soning are  to  the  effect  that  the  right  to  the  possession  of  the 
property  of  a  decedent  vests  in  a  subsequently  appointed  admin- 
istrator as  of  the  date  of  the  death  of  said  decedent.  If  an  action 
of  trover  will  lie  at  the  instance  of  an  administrator,  to  recover 
for  property  converted  between  the  time  of  the  death  of  the  dece- 
dent and  the  appointment  of  the  administrator,  there  is  no 
logical  reason  why,  in  a  case  where  an  action  in  replevin  is  pend- 
ing for  the  possession  of  the  property  of  a  decedent,  a  subse- 
quently appointed  administrator  cannot  appear  in  said  action 
and  assert  his  rights  to  the  possession  of  the  res;  and,  for  the 
purpose  of  such  action,  his  appointment  will  relate  back  to  the 
date  of  the  death  of  the  said  decedent.  Such  conclusion  is  logi- 
cal, and  consistent  with  the  weight  of  authority. 

Applying  these  general  rules  to  the  facts  of  the  instant  case, 
we  hold  that  the  appellee,  after  his  appointment  and  qualifica- 
tion as  administrator  of  the  estate  of  Enfield  Brandenburg,  had 
a  right  to  appear  in  the  then  pending  action  in  replevin  and  as- 
sert his  claim  to  the  possession  of  the  property  in  controversy, 
in  his  capacity  as  administrator  of  said  estate ;  and  that,  for  the 
purpose  of  asserting  his  right  to  the  possession  of  said  property, 
his  appointment  as  administrator  would  relate  back  to  the  time 
of  the  death  of  the  said  decedent. 

It  therefore  follows  that  the  court  did  not  err  in  submitting 
to  the  jury  the  question  of  the  right  of  the  appellee,  as  adminis- 
trator of  the  estate  of  Enfield  Brandenburg,  to  the  possession  of 
the  property  in  controversy  in  said  action. 

III.     In  his  original  petition,  appellee  alleged  that  he  had 

a  right  to  the  possession  of  the  property  **by  reason  of  his 

,  _  .  being  agent  for  all  of  the  children  and  heirs 

oommenceraent      of  the  said  F.  M.  Brandenburg  and  the  said 

by  improper  ° 

p»rty.  Mrs.  F.  M.  Brandenburg.  *  *  By  the  second  amend- 

ment to  his  petition,  the  appellee  alleged : 
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**That,  on  the  date  of  the  demand  made  herein,  and  for 
some  time  prior  thereto,  this  plaintiff  was  the  agent  of  the  legal 
heirs  of  F.  M.  Brandenburg,  deceased,  and  of  Enfield  Branden- 
burg, deceased,  and  was  authorized  and  empowered  by  them  to 
take  possession  and  exercise  control  over  all  the  properties  be- 
longing to  the  estates  of  said  decedents,  or  to  the  heirs  as  in- 
dividuals in  property  derived  by  inheritance  from  said  F.  M. 
Brandenburg  and  Enfield  Brandenburg." 

•  In  Instruction  No.  4,  the  court  told  the  jury  that  plaintiff 
had  a  right  to  bring  the  action,  both  in  his  own  right  and  as 
agent  for  the  other  heirs  of  Enfield  Brandenburg,  and  that,  if 
the  jury  found  that  the  plaintiff  was  so  acting  as  agent  at  the 
time  of  the  commencement  of  the  action,  then  it  was  properly 
commenced. 

In  Instruction  No.  6,  the  jury  was  told: 

**If  you  find  by  a  preponderance  of  the  evidence  that  the 
property  in  controversy  was  the  property  of  Enfield  Branden- 
burg at  the  time  of  her  death,  or  property  which  she  had  re- 
ceived from  the  estate  of  her  husband,  F.  M.  Brandenburg,  de- 
ceased, and  further  find  that  plaintiff  is  now  the  administrator  of 
the  estate  of  Enfield  Brandenburg,  deceased,  then  plaintiff  may 
be  properly  termed  the  owner  of  all  the  property  involved  in  the 
cause;  and  if  you  so  find,  by  such  preponderance  of  the  evi- 
dence, and  further  find  that  plaintiff  is  entitled  to  recovery  in 
this  action,  then  you  will  state  the  nature  of  his  interest  in  the 
property  as  that  of  *  owner.'  " 

It  is,  therefore,  obvious  that  the  court  instructed  the  jury 
that  appellee  could  recover,  if  at  all,  only  in  his  capacity  as  ad- 
ministrator of  the  estate  of  Enfield  Brandenburg.  As  presented 
to  the  jury,  the  case  was  in  the  situation  where  the  court  told 
the  jury  that,  if  the  action  was  commenced  by  appellee  as  agent 
for  the  heirs  of  Enfield  Brandenburg,  it  was  **  properly  com- 
menced;" and  that  if,  at  the  trial,  it  appeared  that  appellee  was 
''7WW  the  administrator  of  the  estate  of  Enfield  Brandenburg, 
deceased,"  then  he  could  recover.  The  court  expressly  limited 
the  appellee's  right  to  recover  the  property,  if  at  all,  to  a  find- 
ing that,  at  the  time  of  trial,  he  was  the  duly  appointed  admin- 
istrator of  the  estate  of  Enfield  Brandenburg.  He  was  not  per- 
mitted to  recover  in  any  other  capacity.    Under  the  court's  in- 
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structions,  unless  the  jury  found,  under  the  evidence,  that  ap- 
pellee, at  the  time  of  trial,  was  the  duly  appointed  administra- 
tor of  the  estate  of  Enfield  Brandenburg,  and  that  she  was  the 
owner  of  said  property  at  the  time  of  her  death,  appellee  could 
not  recover.  As  before  stated,  it  was  not  a  material  inquiry,  at 
the  time  of  the  trial,  who  commenced  the  action.  Had  it  been 
begun  by  a  total  stranger,  a  mere  intermeddler,  the  appellee 
would  have  had  a  right,  under  our  statute,  to  appear  at  the  trial 
and  claim  the  property  as  administrator;  and  his  appointment 
and  his  right  to  the  property  would  relate  back  to  the  date  of 
the  death  of  the  decedent.  The  jury  was  expressly  told  that 
the  appellee  could  not  recover  in  any  other  right  than  in  his 
right  as  administrator  of  the  estate  of  Enfield  Brandenburg. 

Appellant  makes  no  claim,  by  either  pleading  or  proof,  of 
any  right  whatever  to  the  possession  of  the  property.  He  simply 
stands  on  a  denial  of  appellee's  right  thereto.  He  did  not  claim 
that  appellee's  petition  presented  inconsistent  claims,  nor  did 
he  attack  it  by  motion,  or  seek  to  put  appellee  to  an  election. 
There  was  no  error  here  of  which  appellant  can  complain. 

IV.  Appellant  argues  that  appellee  could  not  recover  as 
agent  of  the  heirs  at  law  of  the  decedent ;  that  the  administrator 
of  the  estate,  and  not  the  heirs  at  law,  is  entitled  to  the  posses- 
sion of  personal  property  of  an  intestate.  Grant- 

4.  Rkplkvin:  .  n       i.j  i.      i.*  i  i 

when  demand       mg  appellant  s  Contention,  as  a  general  rule, 

unnecessary*  •j.j  j.  i  ij»j.i'j  t    • 

it  does  not  work  a  reversal  of  the  judgment  m 
this  case,  because  the  appellee  was  not  permitted  to,  and  dicl 
not,  recover  as  agent  for  the  heirs  at  law,  or  in  any  other 
capacity  than  as  administrator  of  the  estate  of  the  decedent. 

V.  Appellant  strenuously  insists  that  there  was  no  suffi- 
cient demand  for  possession  of  the  property  by  appellee  before 
the  commencement  of  the  action.  The  particular  point  urged 
is  that  the  appellee  had  not  been  appointed  administrator  of 
the  estate  of  Enfield  Brandenburg  at  the  time  he  made  demand 
upon  appellant  for  the  property,  and  that  a  demand  by  him  as 
agent  of  the  heirs  at  law  of  Enfield  Brandenburg  was  unavail- 
ing. It  is  unnecessary  that  we  determine  the  question  of  the 
rights  an  heir  at  law  may  have  to  the  possession  of  the  personal 
property  of  a  decedent  before  the  appointment  of  an  adminis- 
trator, as  against  one  not  entitled  to  such  possession.     Under 
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the  facts  of  the  instant  case,  no  demand  was  necessary  before 
an  action  in  replevin  could  be  maintained. 

In  Smith  &  Co.  v,  McLean,  24  Iowa  322,  we  said : 
**It  is  hardly  necessary  to  remark  that  the  action  of  re- 
plevin, under  our  code  of  procedure,  being  a  statutory  remedy, 
and  our  system  of  pleading  being  not  that  of  the  common  law, 
the  rules  that  govern  this  action,  as  well  as  the  pleadings  therein, 
are  not  those  that  are  applicable  to  the  action  bearing  the  same 
name  under  the  common  law.  The  application  of  rules  and 
reasons  drawn  from  authorities  treating  of  the  common-law 
action  of  replevin,  to  this  proceeding,  under  our  system  of  pro- 
cedure, will  inevitably  lead  to  erroneous  conclusions.  Under 
our  Code,  it  is  a  remedy  for  the  recovery  of  personal  property 
to  which  the  plaintiff  has  tl^e  right  of  possession,  or  the  owner- 
ship coupled  with  that  right.  The  mist  of  no  common-law  fic- 
tions obscures  the  proceedings  in  the  action.  As  in  the  action 
at  bar,  the  plaintiff  alleges  in  his  petition  the  facts  constituting 
his  right  of  possession  of  the  property.  If  this  right  is  based 
upon  the  full  ownership,  he  so  avers.  The  answer  of  the  de- 
fendant, by  denial  of  the  allegations  of  the  petition,  or  the 
averment  of  proper  matter  of  defense,  puts  in  issue  the  plain- 
tiff's right  of  possession  or  ownership  of  the  property.  If  the 
defendant's  right  can  only  be  terminated  by  a  demand  of  the 
property,  or  plaintiff's  right  thereto  depends  upon  such  demand, 
the  fact  will  appear  in  the  pleadings,  or  will  be  drawn  as  a 
conclusion  of  law  therefrom.  Now,  it  is  evident  that  proof  of 
demand  of  possession  will  be  reciuired  at  the  trial  only  in  such 
cases  where  it  is  necessary  to  terminate  the  defendant's  right 
of  possession  or  confer  on  plaintiff  that  right.  To  require  such 
proof  in  any  other  cases  would  impose  on  one  party  a  vain  and 
useless  labor,  which  the  law  will  not  exact." 

In  the  instant  case,  the  defendant  squarely  put  in  issue,  by 
general  denial,  all  the  allegations  of  the  petition  as  amended. 
Appellee  was  suing  only  for  possession  of  the  property.  Ap- 
pellant denied  his  right  to  possession.  Under  the  law  of  this 
state,  no  demand  was  necessary,  in  such  a  case,  l>efore  bringing 
an  action  in  replevin.  There  was  neither  claim  in  the  pleadings 
nor  proof  in  the  evidence  that  ap[)ellant  held  possession  under 
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any  right  that  required  termination  by  demand,  before  bring- 
ing suit. 

YI.  Appellant  contends  that  there  is  such  confusion  of 
parties  that  the  court  should  have  directed  a  verdict  for  appel- 
lant. The  case  could  undoubtedly  have  been  framed  more  ar- 
tistically by  counsel  for  appellee,  and  doubtless  timely  motions 
by  appellant  would  have  contributed  to  that  result.  But  the 
appellant  has  not  been  misled  in  any  way  by  the  manner  in 
which  the  issues  Were  presented,  and  has  met  them  skillfully 
and  adroitly.  The  court  properly  overruled  appellant's  motion 
to  direct  on  this  ground. 

We  find  no  error  in  the  record  entitling  appellant  to  a 
reversal  of  the  case,  and  the  judgment  appealed  from  is,  there- 
fore,— Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


RuDiE  Cain  et  al..  Appellants,  v.  Charles  S.  Milburn  et  al., 

Appellees. 

DIVOECE:     Presumption  In  re  Decree  Against  Insane  Defendant.     A 

1  decree  of  divorce,  rendered  at  a  time  when  the  defendant  is  insane, 
carries  a  presumption  that  it  was  granted  on  causes  fully  accrued 
prior  to  insanity. 

DIVOBOE:     Decree  Against  Insane  Defendant — Frand.    Evidence  held 

2  insufficient  to  establish  fraud  in  obtaining  a  divorce  from  an  insane 
wife. 

DIVOBOE:    Insanity  of  Defendant.    Insanity  of  a  defendant  is  no  bar 

3  to  an  action  for  divorce  for  grounds  fully  matured  prior  to  the 
insanity. 

DEEDS:    Deed  by  Insane  Wife  FoUowed  by  Her  Divorcement.    The  fact 

4  that  a  deed  executed  by  a  wife  for  the  purpose  of  relinquishing 
dower  was  executed  while  she  was,  insane,  becomes  immaterial  when, 
subsequent  to  said  execution,  the  husband  obtains  a  divorce  from 
said  wife. 

Appeal  from  Linn  District  Court. — P.  O.  Ellison,  Judge. 

December  13,  1921. 

Vol.  192  Ia.~46 
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Action  in  equity  by  the  heirs  of  Christiana  Pollock,  now 
deceased,  who  was  divorced  by  her  husband,  James  Pollock, 
about  24  years  ago,  to  set  aside  the  decree  of  divorce.  Plaintiffs 
claim  that,  because  the  divorce  decree  was  invalid,  their  mother, 
Christiana  Pollock,  was  entitled  to  her  distributive  share  in 
the  estate  of  her  husband,  James,  who  had  predeceased  her,  and 
that  plaintiffs  are  entitled  to  such  share.  They  also  claim  that 
a  deed  executed  about  25  years  ago  by  James  and  Christiana 
to  defendant  Milburn  for  a  part  of  the  land  was  invalid  because 
of  the  mental  incapacity  of  Christiana  to  execute  the  deed. 
Plaintiffs  ask  that  both  the  decree  of  divorce  and  the  deed  be 
set  aside.  Defendants  filed  cross-petition,  asking  that  they  be 
adjudged  to  be  the  fee-simple  owners  of  the  property,  and  that 
their  title  be  quieted.  The  land  in  controversy  consists  of  120 
acres.  After  full  trial,  the  plaintiffs'  petition  was  dismissed, 
And  defendants  were  granted  the  relief  asked  by  them.  The 
plaintiffs  appeal. — Affirmed, 

B.  L,  Wick  and  L.  M.  Kratz,  for  appellants. 

Johnson,  Donnelly  ct  Swah  and  Deacon,  Good,  Sargent  & 
Spangler,  for  appellees. 

Preston,  J. — The  name  of  L.  M.  Kratz,  administrator,  was 
stricken  from  the  petition,  on  motion  of  defendants,  as  having 
no  interest.  We  do  not  understand  that  any  complaint  is  made 
of  this. 

About  18S1,  the  mother  of  plaintiffs,  Christiana  Pollock, 
was  married  to  Alexander  Cain.  They  lived  together  about  11 
months,  when  she  obtained  a  divorce  from  Cain,  on  the  ground 
of  cruel  and  inhuman  treatment.  The  plaintiff  Rudie  Cain, 
now  about  40  years  of  age,  is  a  son  by  this  first  marriage.  The 
other  four  plaintiffs  are  children  of  Christiana  by  her  second 
husband.  Pollock.  Rudie  Cain  was  about  9  montlis  old  at  the 
time  of  the  first  divorce.  Soon  after  that  divorce,  Cain  married 
another  woman.  Cain  was  a  witness  for  plaintiffs  herein.  He 
testifies  to  two  or  three  circumstances  which  he  says  occurred 
during  his  married  life  with  Christiana  which  would  tend  to 
show  that  she  was  of  unsound  mind  at  that  time.    He  testifies 
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that,  in  his  opinion,  she  was  not  right,  and  was  of  unsound 
mind.  The  circumstances,  or  some  of  them,  might  also  indicate 
cruelty  towards  Cain  by  his  wife.  He  says  that  is  the  reason 
he  left  her;  but  that,  about  six  months  thereafter,  she  obtained 
a  divorce  from  him  on  the  ground  of  cruelty.  Cain  says  he 
thinks  she  was  all  right  when  she  obtained  her  divorce  from 
him.  His  is  the  only  evidence  tending  to  show  that  she  was  of 
unsound  mind,  or  insane,  until  she  was  adjudged  insane,  10  or 
12  years  thereafter,  in  1894.  She  married  James  Pollock  in  1883. 
It  is  not  claimed  by  plaintiffs  that  such  marriage  was  invalid 
because  of  her  unsoundness  of  mind  or  insanity.  On  the  con- 
trary, they  contend  that  the  marriage  with  Pollock  was  legal. 
Pour  children  were  born  to  Pollock  and  his  wife,  Christiana — 
four  of  the  plaintiffs  in  this  case.  The  oldest  of  these  four  is 
35  or  36  years  old.  Under  all  the  circumstances,  the  testimony 
of  Cain  as  to  her  unsoundness  of  mind  when  Christiana  was 
his  wife  does  not  appeal  to  us  very  strongly.  In  1894,  Christiana 
was  adjudged  insane,  and  sent  to  the  asylum,  where  she  remained 
until  she  was  removed  to  the  county  home  in  Lynn  County, 
where  she  died.  Pollock  brought  her  back  from  the  asylum 
twice,  for  a  short  time,  but  she  was  taken  back.  It  is  conceded 
that,  after  1894,  she  never  r^ained  her  sanity. 

In  1895,  James  Pollock  and  his  wife,  Christiana,  executed 
a  deed  to  defendant  Milburn  for  50  acres  of  the  land  in  con- 
troversy. At  the  time  of  the  execution  of  this  deed,  Christiana 
was  an  inmate  of  the  asylum.  It  was  acknowledged  by  her  be- 
fore the  superintendent  of  the  asylum,  who  was  a  notary  public. 
James  Pollock  executed  a  mortgage  to  Milburn,  to  indemnify 
him  against  any  claim  that  might  be  made  by  Christiana  for  her 
distributive  share.  It  is  claimed  by  plaintiffs  that  this  deed 
was  void  as  to  her.  There  might  be  force  in  their  contention, 
but  for  a  decree  of  divorce  subsequently  granted  her  husband, 
wherein  it  was  decreed  that  said  ''Christiana  Pollock  has  no 
homestead  or  dower  right  in  and  to  any  property  accrued  or 
conveyed  by  this  plaintiff,  James  Pollock." 

In  1896,  James  Pollock  began  a  suit  for  divorce  against  his 
wife,  Christiana,  on  the  ground  of  cruel  and  inhuman  treatment. 
Original  notice  of  this  suit  was  properly  served  upon  her,  as 
the  statute  requires.    A  guardian  ad  litem  was  appointed,  and 
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filed  answer,  denying  the  allegations  of  the  petition,  and  asking 
that  the  court  protect  her  interests.  The  court  was  advised  as 
to  the  situation,  and  in  February,  1897,  a  decree  of  divorce  was 
granted  plaintiff  from  Christiana,  containing  the  provision  as 
to  property  before  set  out. 

The  petition  for  divorce  in  that  case,  verified  by  plaintiff, 
alleges  that  the  acts  of  cruelty  complained  of  occurred  in  the 
years  1884,  1888,  1889,  1890,  1891,  and  1892.  The  petition  asks 
for  general  equitable  relief,  and  for  the  custody  of  the  four 
children,  who  were  quite  young  at  that  time.  The  decree  did  not 
specifically  award  James  the  custody  of  the  children,  but  it 
does  say  that  the  plaintiff  therein  was  entitled  to  the  other  and 
further  relief  therein  prayed.  We  assume  that  James  Pollock 
took  charge  of  the  children,  because  Mrs.  Hynds,  the  only  one 
of  the  children  who  testified  in  this  case,  says  that  her  father 
got  a  housekeeper  to  look  after  the  children  when  her  mother 
w^s  taken  away ;  she  says  that  she  went  to  see  her  mother  twice 
after  she  was  taken  away,  and  before  she  died,— the  last  time, 
the  fall  before  her  mother  died.  Mrs.  Hynds  was  three  or  four 
years  old  when  her  mother  was  taken  away,  and  the  other  chil- 
dren were  all  small.  She  says  that  her  father  told  all  the 
children  about  the  divorce,  at  about  the  time  he  got  it.  She 
says  further  that  she  and  the  other  children  knew  for  a  great 
many  years  that  her  father  had  sold  this  land  in  controversy, 
and  that  none  of  them  ever  objected  to  it;  but  she  says  they 
didn't  understand  it  until  afterwards.  It  will  be  observed  that 
the  times  of  the  alleged  cruelty  were  all  before  Christiana  was 
adjudged  insane.  It  is  appellees'  contention  that,  therefore,  the 
cause  of  action  for  a  divorce  had  fully  matured,  and  accrued 
before  Christiana  was  declared  insane.  The  evidence  taken  in 
the  divorce  case  was  not  preserved,  and  it  is  not  shown  in  this 
case  what  the  evidence  was. 

Plaintiffs  urge  that  it  is  not  shown  by  the  evidence  in  this 
case  that  the  acts  of  cruelty  charged  in  the  divorce  case  were 
not  committed  by  Christiana  after,  and  while,  she  was  insane. 

Plaintiffs  did  not  attempt  to  show  that;  and, 

^'  prwumptloii         as  said,  it  was  not  shown  by  either  side.    But 

SJiMt^lnsane      suTcly,  the  presumptious  are  not  against  the 

defendant.  dccrcc,  but  rather  for  it.     We  may  state,  in 
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passing,  that  the  mortgage  given  to  Milburn  by  James  Pollock 
was  before  this  court  about  20  years  ago.  Pollock  v,  Milburn, 
112  Iowa  528.  While  the  only  question  in  that  case  was  whether 
Pollock  was  entitled  to  the  statutory  penalty  for  failure  to  sat- 
isfy the  mortgage,  the  court  did  say  that  there  could  be  no 
question  as  to  the  eflPect  of  a  divorce  on  the  statutory  interest 
of  the  guilty  party  in  the  land  of  the  other  spouse,  and  that  the 
court  was  bound  to  presume  that  the  decree  of  divorce  was 
regular  and  valid  in  all  respects.  Still,  because  of  the  provi- 
sions of  the  mortgage  itself  as  to  an  indemnity  to  Milburn  if 
the  divorced  wife  should  ever  set  aside  the  deed,  the  mortgagor 
was  not  entitled  to  a  cancellation,  or  to  the  penalty  for  failure 
to  cancel.  It  was  held  that  the  indemnity  was  a  continuing  one, 
for  that  the  divorced  wife  might,  for  proper  cause,  have  the 
decree  of  divorce  set  aside.  The  opinion  does  not  state  what 
a  proper  cause  would  be  for  setting  aside  the  decree.  It  goes 
without  saying  that  fraud  practiced  upon  her  or  upon  the  court 
would  have  been  a  cause.  The  decree  never  was  set  aside,  nor 
was  it  ever  attacked  during  the  lifetime  of  Christiana  by  her 
or  by  the  plaintiffs  or  by  anyone. 

James  Pollock  died  in  1912.  Christiana  died  April  17, 
1918,  both  intestate.  This  suit  was  brought  within  a  year  there- 
after— ^March  10,  1919.  On  May  5,  1899,  or  about  two  years 
after  the  divorce,  and  while  plaintiffs  were  still  young,  James 
Pollock  married  another  woman,  who  is  now  living,  as  is  a 
child  which  was  bom  to  them  after  such  marriage.  As  before 
stated,  Cain  married  another  woman,  soon  after  Christiana  di- 
vorced him,  and  Cain's  said  second  wife  died  about  six  months 
before  the  trial  of  this  case.  It  is  conceded  that,  on  the  first 
day  of  May,  1895,  James  Pollock  executed  a  mortgage  to  Miller, 
on  the  lands  in  controversy.  It  is  further  conceded  that,  in 
1900,  nearly  two  years  after  James  Pollock  had  married  the 
second  time,  Pollock  and  his  second  wife,  Katie,  conveyed,  by 
warranty  deed,  70  acres  of  the  land  in  controversy  to  James 
W.  Good;  that,  in  1903,  Good  conveyed  to  Quass;  that  there- 
after, Quass  sold  the  premises,  in  1905,  to  Nora  E.  Nelson ;  and 
that  thereafter,  the  said  Nelson  sold  and  conveyed  the  premises, 
in  1916,  to  defendants  Morris.  These  conveyances  were  for 
the  full  value  of  the  land,  as  was  the  conveyance  to  Milburn  by 
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the  deed  before  referred  to.  The  conveyances  from  Pollock  to 
Good,  and  on  down  to  Morris,  were  all  duly  recorded,  within  a 
day  or  two  of  the  execution  thereof.  The  conveyance  to  Good  was 
subject  to  two  mortgages  to  McMann  and  Hepker.  When  Milburn 
bought  50  acres  of  the  land  in  controversy  from  Pollock,  there 
was  a  mortgage  on  it,  signed  by  James  and  Christiana  Pollock, 
which  Milburn  has  paid  off.  The  total  paid  was  $535.  He  bought 
the  50  acres  at  $18  per  acre,  which  he  says  was  more  than  had 
been  paid  for  anything  that  adjoined  it,  and  better  land.  No 
one  has  paid  Milburn,  or  offered  to  pay  him,  the  amount  of  the 
mortgage  he  paid  off.  Milburn  knew  Christiana  all  his  life, 
and  knew  that  she  was  in  the  insane  hospital.  It  was  well  known 
in  the  community  that  Christiana  was  in  the  asylumi  Defend- 
ant Morris  lived  in  that  neighborhood,  but  he  was  quite  young 
at  that  time.  It  is  conceded  that  Milburn  paid  the  taxes  on  his 
part  of  the  land  from  and  including  the  year  1895,  and  that, 
since  December  4,  1900,  Good  and  his  successors  in  title,  and 
defendants  Morris,  have  had  the  possession  and  claimed  ex- 
clusive ownership  of  all  the  land  described  in  the  petition,  as 
belonging  to  defendants  Morris,  and  that  they  have  paid  the 
taxes  and  exercised  full  ownership  and  control  of  the  same  since 
1900.  In  1916,  while  Nora  E.  Nelson  was  the  owner  of  the  land 
conveyed  by  Pollock  to  Good,  she  brought  an  action  in  Linn 
County,  to  perfect  and  quiet  the  title  to  said  lands.  Decree 
was  rendered  April  14,  1916,  quieting  title  in  her.  Original 
notice  of  this  suit  was  served  by  publication.  An  answer  by 
the  guardian  ad  litem  of  Christiana  Pollock  was  filed.  Plain- 
tiffs were  not  served  with  such  notice,  and  were  not  parties  to 
the  action. 

1.     The  appellants  allege  in  their  petition  that  the  decree 

of  divorce  obtained  by  James  Pollock  was  obtained  by  fraud 

and  misrepresentation,  and  is  void  and  of  no  effect.    They  state 

B  B-  de-        ^^^^f  this  being  so,  they  rely  upon  Section  3453 

cree  againat         of  the  Codc,  and  that  they  have  a  right  to  com- 

insane   defend-  '  "^  ° 

ant:  fraud.  meucc  this  actiou  within  one  year  after  the 

death  of  Christiana  Pollock.  The  argument  is  that  she  had  the 
legal  right,  at  any  time  within  one  year  after  she  regained  her 
sanity,  to  commence  the  action  to  set  aside  the  decree  in  the 
divorce  case,  and  the  deed;  and  they  claim  further  that  **by 
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her  death  she  regained  her  sanity,  and  that  her  heirs  may  bring 
the  suit.''  They  contend  further  that  all  acts  of  an  insane 
person  are  void,  and  that  the  decree  of  divorce  and  the  con- 
veyance may  be  successfully  attacked  after  the  death  of  both 
husband  and  wife,  when  such  transactions  are  tainted  with 
fraud,  and  property  rights  are  aflfected.  On  the  first  proposi- 
tion, appellants  cite  Black  v.  Boss,  110  Iowa  112.  This  case 
holds  that,  after  the  statute  of  limitations  once  conmuences  to 
run,  it  is  not  tolled  by  the  subsequent  disability  of  him  in  whose 
favor  the  cause  of  action  exists,  and  that  the  exception  in  favor 
of  instne  persons  under  Section  3453  applies  only  to  such  causes 
of  action  as  accrue  during  disability.  In  the  instant  case,  if  the 
decree  of  divorce  was  binding,  and  if  there  was  no  fraud  in 
procuring  it,  then  there  was  no  cause  of  action  in  favor  of 
Christiana  to  which  the  statute  of  limitations  and  the  one-year 
extension  by  Section  3453  could  apply.  She  would  have  had 
the  right  after  the  decree  was  entered;  and  possibly  plaintiffs, 
under  some  circumstances,  could  do  so,  if  they  were  able  to 
establish  the  fraud.  There^  was  no  appeal  from  the  decree  of 
divorce,  and  a  party  may  not  appeal  from  one  district  court  to 
another ;  although,  of  course,  one  court  may  set  aside  the  decree 
of  anothjer,  if  there  is  some  sufficient  reason  for  it,  as  want  of 
jurisdiction,  fraud,  and  the  like.  The  trial  court  in  the  divorce 
case,  with  the  evidence  before  it,  was  in  a  better  position  to 
decide  the  case  than  was  the  district  court  or  this  court  in  this 
case,  without  the  evidence.  Appellants  also  cite  Jefferson  v. 
Bust,  149  Iowa  594,  598,  to  the  proposition  that  the  cause  of 
action  accrued  in  this  case  during  the  disability.  The  question 
in  the  case  cited  was  one  of  fact  as  to  whether  the  disability 
continued  at  all  times  after  the  cause  of  action  arose.  In  the 
instant  case,  it  appears  to  us  that  the  question  is  one  of  fact 
whether  any  cause  of  action  arose:  that  is,  whether  the  fraud 
alleged  by  plaintiffs  to  have  been  perpetrated  has  been  estab- 
lished. Appellants  also  cite  Pollock  v.  MUburn,  sujJra.  This 
case  has  been  sufficiently  referred  to.  Appellants  cite  also  Wood 
V,  Wood,  136  Iowa  128, 131.  That  case  was  decided  on  demurrer 
to  the  petition.  The  demurrer  admitted  the  fraud  alleged.  The 
case  was  brought  to  annul  a  marriage,  on  the  ground  that  the 
defendant  was  insane  at  the  time  of  the  marriage.    Some  of  the 
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circumstances  in  that  case  showing  fraud  were  that  the  plaintiff 
had  brought  an  action  for  annulment  on  the  same  ground,  and 
after  trial,  the  court  found  against  the  plaintiff, — ^that  is,  that 
defendant  was  not  insane  at  the  time  of  the  marriage.  A  short 
time  thereafter,  the  plaintiff,  through  another  attorney,  and 
after  the  appointment  of  a  different  guardian  ad  litem,  knowing 
that  his  wife  was  not  insane  at  the  time  of  the  marriage,  brought 
another  action  for  annulment  on  the  same  ground,  and  concealed 
from  the  trial  court  the  fact  of  the  prior  proceedings,  falsely 
alleging  that  she  was  insane,  knowing  that  she  was  not  so.  The 
annulment  was  granted.  It  was  held  that,  the  wife  bein^i^help- 
less  and  confined  in  the  asylum,  it  was  a  fraud  to  prosecute  the 
second  action  under  the  circumstances  disclosed,  and  sufficient 
to  set  aside  the  decree.  The  only  basis  for  the  action  in  that  ea.se 
was  the  fraud  in  obtaining  the  divorce.  It  was  further  held  in 
the  case  that,  under  the  circumstances,  where  property  rights 
were  involved,  the  action  might  be  maintained,  though  the  orig- 
inal parties  were  dead.  It  was  further  held  in  that  case  that, 
even  though  the  party  was  of  unsound  mind,  that  did  not  pre- 
vent a  defense  by  guardian  ad  litem.  The  condition  of  the  mind 
of  defendant  was  disclosed  by  the  record. 

Lawrence  v.  Nelson,  113  Iowa  277,  sustains  appellants'  con- 
tention that,  in  a  proper  case,  a  decree  of  divorce  may  be  set 
aside  for  fraud,  after  the  death  of  the  other  party,  where  prop- 
erty rights  are  involved.  In  that  case,  that  the  widow  was 
entitled  to  a  pension  gave  her  suflfieient  property  interest  to 
entitle  her  to  annul  a  fraudulent  divorce.  To  like  effect  see 
22  Cyc.  1133 ;  Lawrence  v.  Nelson,  57  L.  R.  A.  583 ;  WUlis  v. 
Sharp,  5  L.  R.  A.  637.  At  this  point,  appellees  cite  Willis  v. 
Robertson,  121  Iowa  380,  384.  Their  contention  is  that,  if  James 
Pollock  was  guilty  of  fraud  in  procuring  the  divorce,  and  there- 
by undertook  to  defeat  his  wife  of  her  inchoate  interast  in  his 
real  estate,  his  heirs  are  estopped  to  take  advantage  of  such 
fraudulent  act,  because  the  title,  which  they  now  seek,  comes 
directly  from  him,  and  they  will  not  be  permitted  to  take  ad- 
vantage of  his  wrongful  act,  and  thereby  deprive  the  present 
owners  of  the  real  estate,  who  purchased  it  for  value.  It  was 
said  in  the  Willis  case: 

**  Moreover,  if  there  were  fraud,  Anthony  Robertson  par- 
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ticipated  therein,  and  neither  he  nor  his  heirs  or  devisees  may 
avail  themselves  thereof.  The  conveyance  was  good  as  to  every- 
one save  the  wife;  and  even  if  it  were  not,  the  grantor  was  so 
involved  in  the  fraud  that  a  court  of  equity  will  not  permit 
him  or  his  heirs  or  representatives  to  take  advantage  thereof." 

The  appellants  allege  further  that  the  court,  in  granting 
such  divorce,  was  without  jurisdiction,  because  the  court  could 
not  grant  a  decree  when  the  party  defendant  was  insane.  The 
pleading  in  regard  to  fraud  is  in  the  nature  of  a  conclusion.  We 
have  set  out  the  evidence  fully.  It  appears  that  the  proceedings 
were,  in  all  respects,  regular  and  legal,  and  it  appears  to  us  that 
no  fraud  has  been  established. 

2.  Appellants'  next  proposition,  as  before  stated,  is  in 
regard  to  the  jurisdiction  of  the  court  in  the  divorce  case,  to 
grant  a  decree  while  Christiana  was  rusane.    Insanity  is  not  a 

ground  for  divorce,  and  that  was  not  the  charge. 

3      DiVOKGB ' 

'  insanity  of  It  is  truc,  as  statcd,  defendants  did  not  offer  tes- 

timony to  show  that  James  Pollock's  cause  of 
action  for  divorce  accrued  before  Christiana  was  adjudged  in- 
sane. Neither  side  offers  such  testimony.  The  circumstances 
in  regard  to  this  have  been  sufficiently  stated  earlier  in  the 
opinion.  Appellants  concede  that  the  authorities,  or  some  of 
them,  hold  that  a  valid  decree  of  divorce  may  be  granted  against 
a  person  then  insane,  if  the  grounds  for  such  divorce  existed 
prior  to  the  insanity  of  such  a  defendant.  They  think  the  better 
rule  is  that  a  divorce  may  not  be  granted  at  a  time  when  de- 
fendant is  incompetent  to  understand,  or  to,  take  proper  measures 
to  make  defense.  This  ignores  the  right  of  defense  by*  guar- 
dian ad  litem.  Wertz  v.  Wertz,  43  Iowa  534,  holds  that  acts  of 
cruelty  while  a  party  is  insane  are  not  grounds  for  divorce. 

Appellees  cite  Mohler  v.  Estate  of  Shank,  93  Iowa  273.  It 
was  there  held  that  the  guardian  of  one  insane  could  not  main- 
tain an  action  for  divorce  in  behalf  of  his  ward,  and  that  a 
decree  upon  his  application  was  void.  The  weight  of  authority 
is  clearly  against  the  proposition  advanced  by  appellants.  Ap- 
pellees contend  that  the  divorce  was  valid,  and,  being  without 
fraud,  was  and  is  binding  upon  Christiana  and  her  heirs.  The 
first  case  cited  is  Douglass  v.  Douglass,  31  Iowa  421.  The  ground 
for  divorce  in  that  case  was  desertion.    The  divorce  was  granted. 
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The  desertion  in  its  inception  was  wrongful,  and  without  rea- 
sonable cause;  but  the  full  two  years  had  not  elapsed  before 
the  defendant  was  adjudged  insane.  It  was  held,  notwithstand- 
ing this,  that,  though  a  part  of  the  two  years  was  during  the 
insanity  of  the  defendant,  the  divorce  should  be  granted.  It 
may  be  that  this  thought  has  been  qualified  somewhat  by  some 
of  the  other  decisions,  but  the  cases  generally  hold  that,  where 
the  cause  of  action  is  complete,  as  in  this  case,  prior  to  insanity, 
a  divorce  may  be  granted  for  a  cause  of  action  fully  accrued 
prior  thereto.  We  shall  not  stop  to  discuss  or  analyze  the  cases 
separately,  but  content  ourselves  with  the  citation  thereof.  See 
Wright  v.  Wright,  125  Va.  526  (4  A.  L.  R.  1331,  and  note), 
where  it  was  said  that  it  may  be  regarded  as  settled  by  the 
greater  weight  of  authority  that  the  insanity  of  the  defendant 
is  no  bar  to  the  prosecution  of  a  suit  for  divorce,  for  a  cause 
which  accrued  before  such  insanity  began.  That  was  a  case  of 
desertion,  where  the  defendant  became  insane  after  the  initial 
act  of  desertion,  but  before  the  statutory  period  had  expired, 
and  the  divorce  was  denied  because  the  cause  of  action  had  not 
fully  accrued  before  the  insanity.  To  the  same  efiPect  see  9 
Ruling  Case  Law  357.  But  where  the  cause  of  action  has  ac- 
crued, as  in  this  case,  before  the  insanity,  the  insanity  is  no 
defense.    It  is  said  in  9  Ruling  Case  Law  375,  376 : 

**In  this  country,  it  is  a  well  established  rule  that  a  pro- 
ceeding for  divorce  may.  be  instituted  against  an  insane  spouse 
for  a  cause  of  divorce  accruing  while  he  or  she  was  sane.  His 
or  her  subsequent  insanity  is  not,  under  modern  laws,  regarded 
as  a  bar  to  such  proceedings,  the  conflict  on  this  point  being 
practically  confined  to  a  few  early  English  cases  which  later  were 
either  reversed  or  overruled." 

Many  cases  are  cited  in  the  note,  to  sustain  the  text.  See, 
also,  9  Ruling  Case  Law  358;  Earrigan  v.  Harrigan,  135  Cal. 
397 ;  19  Corpus  Juds  76,  77 ;  14  Cyc.  654,  and  cases ;  State  v. 
Murphy,  29  Nev.  149  (85  Pac.  1004).  We  are  of  opinion  that 
the  divorce  was  properly  granted,  and  that  no  fraud  has  been 
established.  This  being  so,  the  decree  is  binding  upon  these 
plaintiffs. 

3.  Other  circumstances  in  the  record,  which  we  shall  not 
stop  to  again  refer  to,  satisfy  us  that  the  equities  are  with  the 
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defendants.    The  ease  is  somewUat  like  the  Wood  case,  143  Iowa 

440,  where,  at  page  443,  we  said: 
**  by'SJine*^  *  *  The  defendants  are  all  coneededly  inno- 

^'he?"**^^  cent  of  any  wrong  on  their  part.  The  decree 
vorcemen.  under  Consideration  was  never  questioned  dur- 
ing the  lifetime  of  the  parties  thereto.  At  the  time  it  was 
obtained,  two  of  the  children,  plaintiffs  herein,  were  adult,  and 
knew  every  fact  then  which  they  know  now.  The  third  was  a 
member  of  her  father's  family,  16  years  of  age.  It  goes  without 
saying  that  we  would  not  be  justified  in  setting  aside  the  decree 
upon  which  innocent  parties  have  relied  and  acted  for  nearly 
20  years,  except  upon  substantial  evidence.  We  are  unable  to 
find  such  evidence  in  this  record." 

One  or  two  other  points  made  by  appellees  may  be  briefly 
noticed.  One  of  these  is  that,  where  the  court  is  advised  of  the 
circumstances,  and  the  guardian  ad  litem  files  answer  and  ap- 
pears for  his  ward,  the  judgment  of  the  court  is  binding  upon 
such  incompetent,  and  all  persons  claiming  by,  through,  or  un- 
der him.  Harris  v,  Bigley,  136  Iowa  307 ;  Wood  v.  Wood,  136 
Iowa  128 ;  Buchan  v,  Oerman  Am.  Land-  Co.,  180  Iowa  911,  914. 
The  correctness  of  the  findings  of  the  court  in  the  divorce  case 
cannot  be  reviewed  in  this  case,  which  we  are  now  considering. 
They  were  fairly  before  it,  and  embraced  within  its  finding; 
the  decree  is  unassailable  by  these  proceedings,  unless  fraud  be 
proven.  Harris  v.  Bigley,  supra ;  Wood  v.  Wood,  143  Iowa  440 ; 
Buchan  v.  Oerman  Am..  Land  Co.,  supra. 

It  seems  unnecessary  to  spend  any  time  in  discussing  the 
deed  from  James  and  Christiana  Pollock  to  the  Milburns.  It 
will  be  remembered  that  that  deed  was  made  in  1894.  The 
decr^  of  divorce,  with  the  provision  as  to  property,  was  ren- 
dered some  two  years  after  that.  As  to  the  decree  disposing 
of  the  property  of  the  guilty  party,  in  addition  to  the  cases  cited 
in  Pollock  V.  MUburn,  supra,  see  Hamilton  v.  McNeill,  150  Iowa 
470.  Though  the  point  is  not  raised,  it  might  be  a  matter  of 
importance  that,  after  Christiana  Pollock  secured  her  divorce 
from  her  first  husband,  Cain,  he  married  another  woman,  and 
after  James  Pollock  secured  his  divorce  from  Christiana,  he 
married  again,  and  has  a  wife  and  child  now  living.  Brett  v. 
Brett,  191  Iowa  262. 


716  Duncan  v.  Great  Western  Acc.  Ins.  Co.    [192  Iowa 

We  are  of  opinion  that  the  trial  court  correctly  decided  the 
case,  and  the  judgment  is — Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


Nelue  Duncan,  Appellee,  v.  Great  Western  Accident  In- 
surance Company,  Appellant. 

INSUBANOE:     PremlumB — ^Evidence  of  Waiver  of  Prompt  Payment. 

1  An  insured  may  testify,  on  the  issue  whether  punctuality  in  payment 
of  premiums  had  been  waived,  that  he  had  been  informed  by  the 
agent  of  the  insurer  that  the  premiums  might  be  paid  after  the  con- 
tract date. 

TBIAL:    Dragnet  Objection  to  Testimony  Oood  in  Part  and  Bad  in  Part. 

2  A  general  objection  to  the  receiving  of,  or  a  general  motion  to 
strike,  testimony  which  is  relevant  in  part  and  irrelevant  in  part, 
is  properly  overruled. 

INSXJBANCE:    Waiver  of  Punctuality  in  Payment.    Evidence  held  to 

3  present  a  jury  question  on  the  issue  of  waiver  in  the  prompt  pay- 
ment of  premiums. 

Appeal  from  Floyd  Distri-ct  Court. — C.  11.  Kelley,  Judge. 

December  13,  1921. 

Action  upon  an  accident  policy  for  death  benefit.  Jury 
waived,  and  cause  tried  to  the  court.  Judgment  for  plaintiff. 
Defendant  appeals. — Affirmed. 

0.  B.  Hartley  and  R.  M,  Hainesy  for  appellant. 
C.  J.  Campbell,  for  appellee. 

Stevens,  J. — The  policy  in  suit  was  issued  in  December, 
1918,  to  Harry  M.  Duncan,  husband  of  plaintiff,  who  was  named 
as  beneficiary,  and  insured  died,  as  the  result  of  accident,  Au- 
gust 19,  1920.  The  first  premium  paid  at  the  time  the  policy 
was  issued  was  $5.00.  This  payment  kept  the  policy  in  force 
until  noon  of  January  1,  1919,  when  another  payment  of  $1.50 
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became  due.  Like  premiums  of  $1.50  became  due  on  the  first 
day  of  each  succeeding  month.  All  payments  were  made  by 
the  insured  to  an  agent  and  collector  of  the  insurer.  Payments 
were  made  to  three  different  collectors.  The  first  several  pay- 
ments  were  made  to  Mrs.  Buth  Stanton,  who,  as  the  agent  of 
the  insurer,  solicited  and  received  Duncan 's  application  for 
insurance.  The  receipts  given  for  the  payments  made  to  the 
agents  of  insurer  were  designated  "official  receipt,'*  and  were 
signed  by  the  agent  as  ''authorized  collector.''  Many  of  the 
monthly  installments  were  not  paid  when  due,  and  a  large  per- 
centage were  paid  near  the  last  of  the  month.  The  last  pay- 
ment was  made  late  in  the  July  preceding  Duncan's  death,  on 
August  19th-  The  defense  urged  by  appellant  to  plaintiff's 
cause  of  action  was  that  the  insured  was  in  default  at  the  time 
of  his  death,  and  therefore  that  the  policy  was  not  then  in  force. 
Plaintiff,  in  reply,  alleged  that  payments  were  repeatedly  made 
by  her  and  received  by  the  company  after  the  first  of  the  month, 
without  objection  or  protest ;  that  a  course  of  dealing  was  there- 
by established  which  estopped  the  appellant  from  setting  up  or 
claiming  a  forfeiture  of  the  policy.  A  jury  was  waived,  and 
the  case  tried  to  the  court,  resulting  in  a  finding  and  judgment 
in  favor  of  plaintiff  for  $1,000,  the  principal  sum  due  under 
the  terms  of  the  policy,  and  interest.  But  three  alleged  errors 
are  assigned  by  appellant.  These  will  be  considered  in  the  order 
of  their  assignment. 

I.    Plaintiff  was  permitted  to  testify,  over  the  objection  of 

counsel  for  appellant,  that  Ruth  Stanton,  one  of  appellant's 

authorized  collectors,  informed  her  that  it  would  make  no  dif- 

,   T  -«»  *,^. .         f erence  whether  the  payments  were  made  on  the 

premiuim:  firgt  of  the  month  or  not.     Mrs.  Duncan  testi- 

evia6iic6  of 

^rom*'  °'»  ^^^  *^*^*  ®^^  generally  made  the  payments  for 

"»•'**•  her  husband.    The  admission  of  this  testimony 

is  the  first  ruling  of  the  court  complained  of.  This  evidence 
bore  upon  the  course  of  dealing  between  the  company  and  the 
insured.  Whether  Mrs.  Stanton  was  acting  within  the  scope 
of  her  agency  when  she  thus  informed  Mrs.  Duncan  was  a  ques- 
tion to  be  determined  from  other  evidence  bearing  thereon. 
Plaintiff  could  not  offer  all  of  her  testimony  at  one  time.  It 
might  be  that  subsequent  developments  during  the  trial  would 
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totally  destroy  the  value  of  this  evidence.  If  so,  it  was  incum- 
bent upon  appellant  to  move  that  it  be  stricken  from  the  record. 
No  such  motion  was  made. 

II.  During  the  course  of  the  trial,  and  shortly  before  the 
testimony  of  plaintiff  was  completed,  counsel  for  appellant  in- 
terposed a  general  objection  to  her  testimony  relating  to  de- 
2  Trial-  drag-       furred  payments,  upon  the  grounds  that  it  was 

?o\«rtimony  ^^^  binding  on  the  company,  and  did  not  tend 
ISd^bad^n'*  ^^  establish  a  custom  or  course  of  dealing  be- 
p*'^  tween  the  insured  and  the  company  that  would 

amount  to  a  waiver  or  estoppel.  This  objection  was  overruled. 
It  is  suggested  by  appellant  that,  while  the  statement  of 
counsel  is,  in  form,  an  objection  to  the  admissibility  of  the  testi- 
mony of  Mrs.  Duncan,  it  was  intended,  and  should  be  treated, 
as  a  motion  to  strike.  It  is  immaterial  whether  it  be  treated  as 
the  one  or  the  other.  If  as  the  former,  it  was  made  just  before 
the  examination  of  the  witness  was  concluded,  and  after  full 
answers  had  been  made  to  all  questions  propounded  to  the  wit- 
nesses.  It  was,  in  any  event,  too  general  in  its  character,  as 
some  of  the  testimony,  at  least,  of  the  witness,  was  clearly  ad- 
missible. If  treated  as  a  motion  to  strike,  it  did  not  specifically 
designate  the  answers  of  the  witness  which  counsel  desired  to 
have  stricken.  The  court  was  not  required  to  go  through  the 
record  and  pick  out  such  answers  of  the  witness  as  might  have 
been  excluded  upon  proper  objection,  or  stricken  upon  proper 
motion. 

III.  The  remaining  contention  of  appellant  is  that  the  evi- 
dence is  insuflScient  to  sustain  a  judgment  for  plaintiff.  It  is 
not  claimed  that  the  company  could  not,  by  an  established  course 

of  dealing  with  the  insured,  waive  the  provi- 
^^^n^tuaSt  sions  of  the  policy  requiring  the  premiums  to 

m  payment.  be  paid  strictly  on  the  first  day  of  the  month ; 

but  that  no  waiver  is  shown.  Upon  this  point,  see  Ooodwin  v. 
Provideni  8,  L.  A.  Assn.,  97  Iowa  226;  Fahey  v.  Ancient  Order 
V.  W.,  187  Iowa  825;  Conkling  v.  Kni-ghts  &  Ladies,  183  Iowa 
665;  Trotter  v.  Grand  Lodge,  132  Iowa  513;  Brisker  v.  Chreai 
Western  Acc.  Assn,,  161  Iowa  61. 

Most  of  the  receipts  given  on  behalf  of  the  company  for 
the  monthly  payments  had  been  lost  or  destroyed,  and  but  two 
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were  oiBfered  in  evidence.  One,  designated  ** Official  receipt," 
bears  date  November  11,  1919;  the  other,  designated  ''reinstate- 
ment receipt"  bears  date  April  19, 1920.  The  former  is  signed  by 
**C.  I.  Long,  Authorized  Collector;"  and  the  latter,  "Great  Wes- 
tern Accident  Insurance  Co.,  Q.  Hammer,  Asst.  Cashier."  Pay- 
ments made  on  or  before  the  first  of  the  month  are  designated  in 
the  policy  as  ''renewal  premiums,"  and  those  made  after  the  first 
of  the  month  as  "reinstatement  policy  fees."  The  amount  of 
the  monthly  payments  was  the  same,  whether  made  before  or 
after  the  first  of  the  month.  The  form  of  the  two  receipts  is 
somewhat  different. 

No  evidence  was  offered  on  behalf  of  the  defendant.  The 
evidence  on  behalf  of  plaintiff  showed,  without  conflict,  that 
the  monthly  payments  were  kept  up  by  the  insured,  except  that 
no  payment  was  made  during  August,  1920.  Whether  such  a 
course  of  dealing  was  shown  as  might  reasonably  have  led  the 
insured  to  believe  that  it  was  not  the  purpose  or  intention  of 
the  insurer  to  insist  upon  a  strict  performance  of  the  terms 
of  the  policy  as  to  the  time  of  the  payment  of  the  monthly 
renewal  premiums,  was  a  question  of  fact.  There  was  some 
evidence  tending  to  sustain  the  claimed  waiver.  The  finding 
of  the  court  in  favor  of  plaintiff  upon  this  point  has  the  same 
weight  and  effect  as  the  finding  of  a  jury.  This  court  does  not 
try  de  novo  law  actions  in  which  a  jury  has  been  waived.  There 
was  evidence  tending  to  support  plaintiff's  plea  of  waiver,  and 
the  finding  of  the  court  thereon  is  conclusive  and  binding  upon 
this  appeal. 

It  will  serve  no  useful  purpose  for  us  to  discuss  or  review 
the  numerous  authorities  cited  by  appellant.  What  has  already 
been  said  is  decisive  of  the  questions  presented  for  review.  It 
follows  that  the  judgment  of  the  court  below  must  be,  and  is, — 
Affirmed, 

Evans,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 


Charles  Eaton,  Appellee,  v.  John  Elman,  Appellant. 

NEOLIGEKOE:     Contributory  Negligence — Unseen  Danger.    The  more 
fact  that  a  workman,  in  entering  a  dimly  lighted  cellar  in  connection 
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with  his  work,  deviates  slightly  from  a  straight  lino  in  passing  to 
his  place  of  work,  and  is  thereby  precipitated  into  an  opening,  as 
to  which  ho  was  wholly  ignorant,  does  not  stamp  his  conduct  as 
i^Ggligent  per  se,  especially  wh6n  there  were  circumstances  which 
excusably  diverted  his  attention. 

Appeal  from  Des  Movnes  Municipal  Court. — J.  E.  Mershon, 

Judge. 

December  13,  1921. 

Action  to  recover  damages  for  injuries  sustained  by  plain- 
tiff, caused  by  stepping  in  a  hole  in  the  floor  of  the  basement  of 

■ 

the  boiler  room  under  defendant's  place  of  business.     Verdict 
for  plaintiff,  and  defendant  appeals. — Affirmed. 

C  8.  Missildine,  for  appellant. 
F,  T.  Van  Liew,  for  appellee. 

Faville,  J. — Appellant's  place  of  business  is  known  as  the 
**Amuz-U  Theater."  It  is  located  on  East  Locust  Street  in 
the  city  of  Des  Moines.  The  building  faces  to  the  north,  and 
there  is  an  alleyway  on  the  west  side  of  the  building.  On  the 
15th  day  of  January,  1920,  the  appellee  was  engaged  in  deliver- 
ing coal  to  appellant  at  this  place  ot  business.  The  coal  was 
delivered  through  a  window  opening  upon  the  alley  on  the  west 
side  of  the  building.  After  a  considerable  quantity  of  coal  had 
been  thrown  through  the  basement  window  by  the  appellee,  the 
window  became  clogged,  and  it  became  necessary  for  appellee 
to  enter  the  basement,  for  the  purpose  of  raking  the  coal  back 
from  the  window.  To  accom,plish  this,  the  appellee  proceeded 
to  the  east  side  of  the  building,  where  there  is  a  door  leading 
mto  the  basem,ent.  This  door  is  somewhere  near  the  middle 
of  the  east  side  of  the  basement.  The  window  where  the  coal 
had  been  thrown  in  was  on  the  opposite  side  of  the  basement, 
and  farther  to  the  north.  South  of  the  pile  of  coal  in  the  base- 
ment was  a  furnace,  which  was  nearly  opposite  and  a  little  to 
the  north  of  the  entrance  door  on  the  east  side  of  the  building. 
A  short  distance  from  the  front  of  the  boiler,  to  the  south,  there 
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was  a  hole  in  the  floor  of  the  basement,  about  the  size  of  an 
ordinary  barrel.  The  distance  of  this  hole  from  the  southeast 
corner  of  the  furnace  is  estimated  in  the  evidence*  as  from  18 
inches  to  3  feet.  At  the  time  in  question,  there  was  also  a  bed 
in  the  basement,  which  was  located  a  little  to  the  south  of  the 
entrance  door  on  the  east  side  of  the  building.  At  the  time 
that  appellee  entered  the  basem/ent  for  the  purpose  of  raking 
back  the  coal,  two  men  were  engaged  in  repairing  the  water 
gauge  on  th.e  furnace.  The  evidence  tends  to  show  that  at  the 
front  end  of  the  furnace  there  was,  at  the  time,  a  gas  jet  lighted, 
and  also  an  electric  light.  The  evidence,  however,  tends  to 
show  that,  except  for  these,  the  basement  room  was  dark,  and 
that  it  was  difficult  to  discern  objects  therein.  Shortly  before 
the  appellee  entered  the  basement,  the  men  employed  in  repair- 
ing the  furnace  had  drawn  oflf  a  quantity  of  hot  water  from 
the  boiler,  and  had  drained  the  same  into  the  hole  referred  to, 
through  the  floor  in  the  basement,  where  it  seeped  into  sand. 
After  the  appellee  entered  the  basement,  he  spoke  to  the  men 
who  were  near  the  furnace,  and  walked  over  to  near  where  they 
were  standing.  In  moving  about,  in  some  way  not  exactly  clear 
from  the  evidence,  appellee  stepped  with  his  left  leg  into  the 
hole  referred  to,  and  was  scalded  by  the  hot  water.  The  court 
submitted  the  case  to  the  jury. 

Appellant  presents  but  one  question  for  our  consideration, 
and  that  is  whether  or  not  the  court  should  have  directed  the 
jury  to  return  a  verdict  in  favor  of  the  appellant,  because  of 
contributory  negligence  on  the  part  of  the  appellee.  The  rules 
governing  this  question  are  very  familiar  and  of  frequent  ap- 
plication. In  Evans  v.  City  of  Iowa  City,  125  Iowa  202,  wie 
said: 

**The  nonexistence  of  contributory  negligence  is  a  question 
of  fact,  and  generally  is  for  the  jury.  It  is  only  when  the  facts 
are  undisputed,  and  reasonable  minds  can  draw  but  one  con- 
clusion therefrom,  that  the  question  becomes  one  of  law.  Mc- 
Laury  v,  McGregor,  54  Iowa  717." 

This  rule  has  be^ti  repeatedly  announced  by  us,  and  cita- 
tion of  authorities  in  support  thereof  is  wholly  unnecessary. 
Applying  this  rule  to  the  instant  case,  can  it  be  said  that  all 
reasonable  and  fair-minded  men  can  draw  but  one  conclusion 

Vol.  192  IA.--46 
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from  the  facts  in  this  case,  and  that,  as  a  matter  of  law,  the 
appellee  was  guilty  of  contributory  negligence?  Appellant *s 
contention  is  that,  when  the  appellee  entered  the  basement  for 
the  purpose  of  raking  back  the  accumulated  coal,  it  was  incum- 
bent upon  him  to  pass  in  a  direct  course  from  the  door  where 
he  entered  on  the  east  of  the  building,  in  a  northwesterly  direc- 
tion to  the  place  where  the  coal  was  located.  It  is  contended 
that,  if  the  appellee  had  so  moved  as  he  entered  the  baseuLent, 
he  would  have  passed  in  safety  by  the  hole  in  the  basement  floor, 
and  would  not  have  received  the  injury  complained  of.  It  is 
contended  that  the  appellee  could  not  have  stepped  into  the 
hole  unless  he  unduly  wandered  away  from  his  proper  course  in 
going  to  the  pile  of  coal,  and  went  to  a  place  where  his  duty 
did  not  require  him  to  go. 

We  think  the  appellant  places  altogether  too  narrow  a  con- 
struction upon  the  facts  surrounding  the  situation.  It  is  prob- 
ably true  that  it  would  have  been  possible  for  the  appellee  to 
have  passed  from  the  doorway  on  the  east  side  of  the  building 
to  the  pile  of  coal  without  stepping  into  the  hole.  It  is  also 
true  that  the  appellee  was  not  required,  in  the  perfonnance  of 
his  duty,  to  go  to  the  exact  spot  where  the  hole  was  located. 
But  the  evidence  must  be  considered  in  the  light  of  all  the  cir- 
cumstances surrounding  the  transaction.  The  appellee  came 
from  the  light  of  outdoors  into  what  was  at  least  the  semidark- 
ness  of  the  basement.  The  evidence  discloses  that  objects  were 
not  readily  discernible,  The  appellee's  attention  was  attracted 
by  the  two  men  near  the  boiler,  and  he  went  in  the  general 
direction  of  their  location,  and  spoke  to  them  regarding  their 
failure  to  rake  back  the  coal.  It  is  conceded  that  he  had  no 
knowledge  that  the  hole  .in  the  floor  was  open  at  the  time,  or 
that  the  hot  water  had  been  placed  therein.  Under  these  con- 
ditions, we  are  asked  to  hold,  as  a  matter  of  law,  that  the  appellee 
was  guilty  of  contributory  negligence  in  stepping  into  the  hole. 

We  think  that  the  question  of  the  appellee's  contributory 
negligence  was  a  proper  one  to  be  submitted  to  the  jury,  and 
that  the  court  did  not  err  in  refusing  to  direct  a  verdict  for  the 
appellant.  The  hole  was  situated  but  a  very  short  distance 
from  a  direct  line  that  the  appellee  would  have  had  to  follow 
from  the  doorway  to  the  coal  pile.    In  view  of  the  darkness,  the 
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presence  of  the  men,  and  his  conversation  with  them,  and  all  of 
the  attendant  circumstances,  we  cannot  hold,  as  a  matter  of  law, 
that  the  appellee  was  guilty  of  such  contributory,  negligence  as 
to  defeat  recovery  because,  in  going  from  the  doorway  to  the 
coal  pile,  he  diverted  from  a  due  course,  and  stepped  into  the 
hole. 

In  Hearn  v.  City  of  Waterloo,  185  Iowa  995,  a  somewhat 
analogous  situation  was  presented.  In  that  case,  the  plaintiff, 
walking  with  others  upon  a  sidewalk,  inadvertently  stepped  into 
a  hole  in  the  parking  outside  of  the  sidewalk,  and  received  the 
injury  complained  of.    We  said : 

'^  Another  ground  of  the  motion  was  that  plaintiff  was 
guilty  of  contributory  negligence,  as  a  matter  of  law.  This 
point  is  predicated  upon  the  theory  that  the  plaintiff  volun- 
tarily left  the  sidewalk  and  entered  upon  the  parking.  This  is 
a  strained  construction  of  the  evidence.  The  plaintiff,  had  no 
purpose  to  leave  the  sidewalk.  He  was  walking  in  the  dark, 
and  inadvertently  stepped  over  the  edge  at  the  dangerous  spot. 
Thfe  question  of  plaintiff's  contributory  negligence  was  one  of 
fact,  and  was  properly  submitted  to  the  jury.  *  * 

In  the  instant  case,  it  was  clearly  a  question  for  the  jury  to 
determine  whether  or  not,  under  all  the  facts  and  circumstances, 
as  disclosed  by  the  evidence,  the  appellee  was  guilty  of  con- 
tributory negligence  in  the  manner  claimed.  No  other  question 
is  presented  for  our  consideration. 

The  judgment  of  the  lower  court  must  be,  and  the  same  is, — 
Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


In  re  Wtll  of  George  A.  Davies. 

WILLS:  Oonstmctfon — Second  OodlcU  Reinstating  Original  WiU. 
1  Testator's  declaration  in  a  second  codicil  that  it  contains  "the  only 
change  I  desire  to  make  in  my  said  will**  must  be  deemed,  nothing 
appearing  to  the  contrary,  to  refer  to  the  original  will  and  first 
codicil.  So  held  where  it  was  unsuccessfully  contended  that  a  second 
codicil  containing  such  declaration  had  the  effect  to  reinstate  a 
legacy  in  the  original  will,  when  such  legacy  had  been  specifically 
revoked  by  the  first  codicil.    - 
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WILLS:     Partial  Intestacy.    A  bequest  to  five  named  legatees  in  equal 
2    amounts^  followed  by  a  codicil  which  revokes  the  bequest  as  to  one 
of  the  legatees  and  substitutes  a  lesser  bequest  for  the  one  revoked, 
without  any  devise  of  the  revoked  bequest,  works  two  effects: 

1.  The  substituted  bequest  must  be  paid  from  the  proceeds  of 
the  revoked  bequest;  and 

2.  The  balance  of  said  revoked  bequest,  after  paying  the  sub- 
stituted bequest,  constitutes  intestate  property. 

Appeal  from  Mills  District  Court. — Earl  Peters,  Judge. 

December  13,  1921. 

Action  for  the  construction  of  a  will.  The  facts  appear  in 
the  opinion. — Affirmed. 

Tinlcy,  Mitchell,  Pryor,  Boss  &  Mitchell  and  Oenung  cfc 
Oenung,,  for  appellant. 

John  Y,  Stone,  for  appellee. 

Paville,  J. — The  testator,  George  A.  Davies,  executed  his 
last  will  and  testament  August  11,  1916.  By  the  terms  of  said 
instrument,  he  devised  a  portion  of  his  estate  to  his  widow,  and 

made  certain  specific  bequests  to  other  legatees. 
^'  ^^eSonT^'        In  Paragraph  11  of  said  will,  he  provided  as 

second  codicil  i»   n 

reinatAting  foIlOWS : 

origins  wi  .  **  Having   made   the   above   and   foregoing 

specific  bequests,  I  now  desire  and  will  that  the  remainder  of 
my  estate,  of  whatever  kind  or  character,  shall  be  divided  into 
five  equal  shares  and  the  same  shall  go  to  my  children,  grand- 
children and  meml>ers  of  my  family  as  named  herein." 

Elvira  Ann  Davies,  the  petitioner  herein,  was  named  in  said 
paragraph  of  said  wall  as  legatee  of  one  fifth  of  the  residue  of 
the  estate  of  said  decedent. 

On  the  first  day  of  October,  1917,  the  testator  executed  the 
first  codicil  to  his  said  will,  the  same  being  as  follows: 

**I,  George  A.  Davies,  of  Glen  wood,  Iowa,  having  hereto- 
fore and  on  the  16th  day  of  August,  1916,  having  made,  executed 
and  made  my  last  will  and  testament  in  which  I  willed  to  my 
beloved  daughter,  Elvira  Ann  Davies,  one  fifth  of  my  estate, 
do  hereby  alter  and  change  the  same  in  the  following  particular. 
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in  this  instead  of  giving  to  the  said  Elvira  Ann  Davies  the  one 
fifth  of  my  said  estate  I  give  and  will  to  my  said  daughter, 
Elvira  Ann  Davies,  the  sum  of  two  hundred  dollars  and  no 
more  of  my  said  estate. 

"This  sum  to  be  in  full  of  the  allowance  to  my  said  daugh- 
ter, and  anything  in  my  former  will  made  with  reference  to  her 
share,  shall  be  held  and  treated  as  in  this  codicil  stated.  My 
former  will  is  changed  by  me  in  the  manner  as  herein  stated. 
And  I  ask  that  said  will  be  construed  by  my  executors,  as  giving 
to  my  said  daughter,  Elvira  Ann  Davies,  as  giving  to  her  the 
sum  of  two  hundred  dollars  out  of  my  estate  and  no  more." 

Thereafter,  on  the  4th  day  of  May,  1918,  the  said  executor 
executed  a  second  codicil  to  said  will,  as  follows : 

**I,  George  A.  Davies,  being  of  sound  mind,  having  hereto- 
fore made  my  last  will  at  this  time  make  and  alter  same  in  the 
following  particulars  only. 

**In  my  will  I  desired  my  farm  land  as  described  therein 
be  sold  it  is  now  my  desire  and  wish  that  the  selling  of  the  farm 
be  postponed  until  after  the  death  of  my  beloved  wife;  and  it 
is  my  will  that  she  should  take  a  life  estate  only  in  said  lands, 
and  to  have  and  take  the  rentals  from  same  for  her  own  use 
and  support,  and  then  at  her  death  same  be  sold  and  the  pro- 
ceeds be  divided  as  provided  by  the  terms  of  my  said  will. 

**It  is  my  will  that  my  son,  Charles,  should  rent  the  farm 
and  pay  over  to  my  wife  the  rentals  as  above  provided. 

**This  is  the  only  alteration  or  change  I  desire  to  make  in 
my  said  will  and  ask  my  executors  so  far  as  they  can  to  earrj' 
out  in  connection  with  my  said  will,  the  terms  and  provisions  of 
this  codicil.  And  in  addition  to  what  I  have  heretofore  pro- 
vided for  my  two  daughters,  Martha  He  Prance  and  Vira  Davies, 
for  their  kindness  to  me  I  give  them  for  nursing  me  the  sum  of 
two  hundred  fifty  dollars,  each." 

This  action  is  brought  by  the  said  legatee,  Elvira  Ann 
Davies,  praying  for  a  construction  of  said  will.  The  other 
legatees  named  in  said  will  filed  objections  to  the  construction 
of  said  will  as  prayed  by  the  said  petitioner.  The  court  entered 
an  order  construing  the;said  will,  and  both  parties  have  appealed 
therefrom.  It  is  the  contention  of  the  petitioner  that,  by  the 
terms  of  the  second  codicil  to  said  will,  the  testator,  in  effect, 


726  In  re  Will  op  Davibs.  [192  Iowa 

revoked  the  terms  and  provisions  of  the  first  codicil  of  said  will, 
and  reinstated  the  petitioner,  Elvira  Ann  Davies,  to  all  of  her 
rights  as  legatee  under  the  terms  and  provisions  of  the  original 
will;  and  it  is  the  further  contention  of  the  petitioner  that,  in 
the  event  that  it  should  be  held  that  the  second  codicil  of  the  will 
does  not  set  aside  and  revoke  the  first  codicil  of  the  will  and 
reinstate  the  petitioner  as  a  beneficiary  under  the  original  will, 
the  one-fifth  share  in  the  residuum  of  said  estate,  as  bequeathed 
to  the  petitioner  under  the  terms  of  the  original  will,  should  be 
held  to  have  passed  as  intestate  property  to  the  legal  heirs  at 
law  of  the  said  decedent. 

In  construing  the  terms  and  provisions  of  the  will  and  the 
codicils  thereto,  it  is  elementary  that  the  entire  instrument  and 
the  codicils  are  to  be  construed  together;  and  it  is  the  duty  of  ' 
the  court  to  gather  from  said  instruments  the  true  intent  of 
the  testator,  as  therein  expressed,  and  to  so  construe  the  said 
will  as  to  effectuate  and  carry  out  said  intent.  By  the  original 
will,  the  testator  expressly  bequeathed  to  the  petitioner,  Elvira 
Ann  Davies,  an  undivided  one-fifth  share  in  all  the  residuum  of 
his  estate,  after  the  payment  of  certain  specific  bequests.  By 
Codicil  1  of  his  said  will,  he  expressly  and  definitely  revoked  and 
set  aside  this  bequest  to  the  petitioner,  and  by  explicit  terms  pro- 
vided that  the  said  petitioner  should  receive  the  sum  of  $200 
out  of  his  estate,  and  no  more.  Had  nothing  further  been  done 
by  the  testator,  the  rights  of  the  petitioner  in  the  estate  of  the 
testator  would  have  been  clearly  fixed  and  definitely  established. 

The  question  in  the  case  turns  upon  the  proper  construction 
and  effect  of  the  second  codicil  of  the  will,  executed  some  months 
after  the  first  codicil.  In  this  second  codicil,  the  testator  makes 
specific  reference  to  the  original  will,  with  respect  to  the  devise 
to  his  wife.  Then  follows  in  said  second  codicil  the  following 
language : 

**This  is  the  only  alteration  or  change  I  desire  to  make  in 
my  said  will  and  ask  my  executors  so  far  as  they  can  to  carry 
out  in  connection  with  my  said  will,  the  terms  and  provisions 
of  this  codicil.  And  in  addition  to  what  I  have  heretofore  pro- 
vided for  my  two  daughters,  Martha  De  France  and  Vira  Davies, 
for  their  kindness  to  me  I  give  them  for  nursing  me  the  sum 
of  two  hundred  fifty  dollars,  each." 
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No  question  is  raised  regarding  the  specific  bequest  of  an 
additional  amount  of  $250  to  the  two  daughters  by  the  terms 
of  this  codicil.  The  sole  question  at  this  point  turns  upon  the 
proper  interpretation  and  construction  to  be  placed  upon  the 
following  clause: 

**This  is  the  only  alteration  or  change  I  desire  to  make  in 
my  said  will  and  ask  my  executors  so  far  as  they  can  to  carry 
out  in  connection  with  my  said  will,  the  terms  and  provisions  of 
this  codicil." 

The  inquiry  is  limited  to  the  proper  construction  and  inter- 
pretation to  be  placed  upon  the  word  **will,"  as  used  by  the 
testator  in  this  second  codicil.  Did  the  testator,  by  the  language 
used,  refer  only  to  his  original  will,  and  thereby  re-establish  the 
same,  or  did  he,  by  the  use  of  the  term  **wiir'  in  the  second 
codicil,  refer  to  his  original  will  and  the  first  codicil  thereto? 
By  the  terms  of  our  statute,  Code  Section  48,  Paragraph  17, 
it  is  provided  that,  in  construing  statutes  of  this  state,  the  word 
**will"  includes  codicil.  While  this  statutory  provision,  by 
its  terms,  applies  to  the  construction  of  statutes,  it  is  but  declara- 
tory of  the  general  rule  recognized  in  the  construction  of  wills, 
to  the  effect  that  the  term  **will"  is  used  in  its  generic  sense, 
to  include  the  original  will  and  any  and  all  codicils  thereto, 
unless  in  said  instrument  a  contrary  intent  is  expressed  by  the 
testator.    Fry  v,  Morrison,  159  lU.  244  (42  N.  E.  774). 

By  the  language  used  in  the  second  codicil,  the  testator 
failed  to  express  any  intention  whatever  to  revoke  the  terms 
and  provisions  of  the  first  codicil  to  his  said  will.  We  do  not 
think  that  such  intention  is  fairly  to  be  implied  from  the  lan- 
guage used.  We  think  the  intention  of  the  testator  in  the  exe- 
cution of  the  second  codicil  was  to  modify,  in  the  particulars 
referred  to,  the  terms  and  provisions  of  his  original  will  as 
already  modified  by  the  first  codicil;  oir,  in  other  words,  the 
use  of  the  word  **wiir'  in  the  second  codicil,  under  all  of  the 
circumstances  disclosed,  must  be  held  to  have  been  intended  by 
the  testator  in  its  generic  sense,  and  to  have  included  the  original 
will  and  the  first  codicil  thereto.  There  is  no  suggestion  in  the 
second  codicil  that  the  testator  intended  to  revoke  the  first 
codicil,  or  to  re-establish  the  original  will  as  it  had  been  modified 
by  the  first  codicil.    In  the  second  codicil,  he  made  an  additional 
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provision  for  this  petitioner.  The  three  instruments,  when  con- 
strued together,  as  they  must  be,  evidence  an  intention  on  the 
part  of  the  testator  by  the  first  codicil  to  revoke  the  specific 
bequest  to  the  petitioner,  and  give  her  in  lieu  thereof  $200  in 
cash,  and  by  the  second  codicil  of  the  will,  to  give  her  an  addi- 
tional sum  of  $250.  Had  it  been  the  intention  of  the  testator 
by  executing  the  second  codicil  to  revoke  the  first  codicil,  and 
re-establish  the  original  bequest  to  the  petitioner,  such  intent 
could  readily  have  been  expressed  by  the  testator  in  the  second 
codicil.  That  he  had  the  petitioner  in  mind  at  the  time  of  the 
execution  of  the  second  codicil  is  evidenced  by  the  fact  that  he 
gave  her  an  additional  sum  of  $250.  Had  he  intended  to  revoke 
the  first  codicil,  and  to  reinstate  her  under  the  original  will, 
he  could  readily  have  done  so;  but  the  language  used  did  not 
express  such  an  intention.  It  neither  revoked  the  terms  of  the 
first  codicil  nor  indicated  an  intention  to  reinstate  the  peti- 
tioner under  the  original  will.  We  think  that,  when  the  testator 
stated  in  the  second  codicil  that  the  change  therehi  made  was 
**the  only  alteration  or  change  I  desire  to  make  in  my  said 
will,'*  he  referred  to  his  said  will  as  it  had  already  been  changed 
by  the  duly  executed  first  codicil. 

It  therefore  follows  that  the  petitioner  herein,  under  the 
terms  of  the  said  will  and  the  two  codicils  thereto,  was  entitled 
to  receive  from  her  father's  estate  the  sum  of  $200  in  money, 
under  the  first  codicil,  and  the  further  sum  of  $250,  under  the 
second  codicil. 

Holding,  as  we  do,  that  the  execution  of  the  second  codicil 
did  not  re-establish  the  petitioner's  interest  in  the  estate  of  the 
said  decedent  under  the  original  will,  there  is  still  left  for 

determination  the  question  as  to  the  disposition 

^'  JJIrtial'  of  the  original  bequest  of  one  fifth  of  the  resid- 

intcBtacy.  ^^^^  ^j  ^j^^  estatc  which  would  have  gone  to  the 

petitioner  under  the  terms  of  the  orighial  will.  In  executing 
the  first  codicil,  the  testator  made  no  provision  whatever  for 
the  disposition  of  the  part  of  the  one-fifth  share  originally  be- 
queathed to  the  petitioner  over  and  above  the  $200  provid.ed  for 
her  in  said  codicil.  There  is  nothing  in  the  terms  of  the  will 
and  codicils  that  makes  any  provision  whatever  for  disposition 
of  this  share  of  the  estate.    Each  of  the  other  named  beneficiaries 
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of  the  residuary  estate  take  only  an  undivided  one  fifth  thereof, 
by  the  express  terms  of  the  will.  The  bequest  of  $200  provided 
for  the  petitioner  under  the  first  codicil  of  the  will  should  prop- 
erly be  taken  from  the  one-fifth  share  bequeathed  to  her  under 
the  original  will ;  for,  by  the  terms  of  said  codicil,  the  testator 
expressly  provided  that  he  altered  and  changed  the  original 
bequest  from  a  one-fifth  share  to  the  specific  sum  of  $200.  This 
$200  should,  therefore,  be  deducted  from  the  one-fifth  share. 
The  remainder  of  the  said  one-fifth  share,  over  and  above  the 
said  sum  of  $200,  was  not  disposed  of  by  any  of  the  terms  and 
provisions  of  the  will  of  the  said  testator,  and  passed  as  intestate 
property  to  the  heirs  at  law  of  the  said  decedent ;  and  the  peti- 
tioner, as  such  heir  at  law,  is  legally  entitled  to  her  undivided 
share  thereof.  The  bequest  of  $250  to  the  petitioner  and  to 
Martha  De  Prance,  each,  as  provided  in  the  second  codicil  of 
the  will,  should  be  paid  out  of  the  general  assets  of  the  estate. 

The  decree  of  the  lower  court  construed  the  will  in  accord- 
ance with  our  conclusions  as  above  set  forth.  We  are  of  the 
opinion  that  the  same  clearly  expresses  and  effectuates  the  in- 
tention of  the  testator,  as  disclosed  by  said  will  and  the  two 
codicils  thereto. 

It  therefore  follows  that  the  decree  of  the  lower  court  was 
correct,  and  the  same  is  in  all  respects  affirmed.  It  is  ordered 
that  the  costs  of  this  appeal  shall  be  taxed  to  the  estate  of  the 
said  testator. — Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


John  Joseph  et  al.,  Appellees,  v.  Gus  G.  Mangos,  Appellant. 

EVIDENOE:     Parol  as  Affecting  Writings — Fraud.     Testimony  tending 

1  to  show  a  fraud  which  induced  and  gave  rise  to  a  written  contract 
is  not  violative  of  the  rule  which  forbids  the  contradiction  or 
modification  of  written  contracts  by  oral  contemporaneous  evidence. 

PABTKEBSHIP:     Fidnciary  Relation — Sale  of  Partner's  Interest.   The 

2  duty  of  partners  to  exercise  the  utmost  good  faith  towards  each 
other  extends  to  the  sale  by  one  partner  to  the  other  of  an  interest 
in  the  business. 
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FRAUD:     False  Bepresentationfl — Sale  of  Partaerahlp  Property.     £vi> 
3    dence  held  to  establish  the  superior  and  exclusive  knowledge  by  one 
partner  of  the  financial  condition  of  the  partnership,  and  the  fraud 
practiced  by  him  in  selling  his  interest  to  a  fellow  partner. 

Appeal  from  Waterloo  Municipal  Court. — 0.  B.  Courtright, 

Judge. 

December  13,  1921. 

Action  at  law  to  recover  damages  by  reason  of  alleged 
false  and  fraudulent  representations  of  the  defendant,  inducing 
the  execution  of  a  written  contract  of  purchase  of  defendant's 
one-half  interest  in  a  partnership  business  by  copartner  plain- 
tiffs. Jury  waived  and  cause  tried  to  the  court.  Judgment 
entered  in  favor  of  plaintiffs  and  defendant  appeals. — Affirmed. 

W.  L,  Beecher,  for  appellant. 
P,  E.  Ritz,  for  appellees. 

De  Graff,  J. — Plaintiffs  and  defendant  were  copartners 
engaged  in  the  restaurant  business  at  Waterloo,  Iowa  under 
the  firm  name  of  the  Merchants  Cafe.  On  the  28th  day  of  Octo- 
ber, 1920  the  defendant  entered  into  a  written  agreement  with 
plaintiffs  to  sell  his  undivided  one-half  interest  in  said  restaurant 
in  consideration  of  $3,800,  and  plaintiffs  agreed  to  pay  the 
defendant  therefor  said  sum  and  to  assume  and  pay  all  just 
debts  of  the  business  including  a  chattel  mortgage  of  $1,400  in 
favor  of  a  Chicago  fixture  company.  A  bill  of  sale  was  duly 
executed  and  plaintiffs  have  paid  to  defendant  all  sums  which 
are  due  and  payable  under  said  contract,  and  have  taken  pos- 
session. 

It  is  specifically  pleaded  that  the  defendant  to  induce  plain- 
tiffs to  enter  into  said  written  contract  falsely  and  fraudulently 
represented  to  the  plaintiffs  the  following  particulars;  (1)  That 
all  of  the  debts  of  the  said  business,  except  the  chattel  mortgage 
and  the  current  bills  for  the  week  of  October  28th  were  fully 
paid.  (2)  That  the  business  did  not  owe  Cole  &  Sweetman 
Electric  Company  of  Waterloo  any  amount.     (3)  That  the  busi- 
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ness  did  not  owe  any  bills  for  merchandise  except  that  which 
the  plaintiffs  were  fully  informed.  (4)  That  the  national  cash 
register  in  said  business  was  fully  paid  for. 

Whereas  in  truth  and  in  fact  it  is  alleged  that  said  state- 
ments and  representations  were  false  and  were  known  to  be 
false  by  the  defendant  at  the  time  he  made  them ;  that  the  plain- 
tiffs acted  and  relied  upon  said  statements  and  believed  said 
statements  to  be  true  as  they  had  no  personal  knowledge  that 
they  were  not  true;  that  after  entering  into  said  contract  and 
taking  possession  of -the  property  and  interest  so  conveyed  the 
plaintiffs  discovered  that  there  were  outstanding  debts  in  the 
sum  of  $956.47  owing  to  divers  persons  and  firms  other  than 
the  debts  specifically  mentioned  at  the  time  of  the  execution  of 
the  contract.  Plaintiffs  ask  judgment  against  the  defendant  in 
said  sum  with  interest  and  costs. 

This  action  is  predicated  on  fraud.  It  is  an  action  in  deceit. 
It  is  not  an  action  on  a  written  contract,  nor  does  plaintiffs'  peti- 
tion contain  any  allegations  that  any  misrepresentation  was 
1  EviDiNOB-  made  as  to  the  recitals  or  contents  of  the  writ- 

paroi  as  affect-     ten  coutract.     Fraud  is  pleaded  as  an  induce- 

mg   writings :  ^ 

fraud.  ment  to  the  execution  of  the  written  instrument 

and  consequently  it  is  permissible  to  prove  the  alleged  fraud 
without  doing  violence  to  the  parol  evidence  rule.  We  must 
be  careful  to  differentiate  the  instant  case  from  the  decisions 
which  involve  the  reformation  or  cancellation  of  a  written  con- 
tract and  also  from  the  decisions  involving  negligence  of  a  party 
in  failing  to  read  a  contract  before  attaching  his  signature  there- 
to. The  line  of  cleavage  is  well  marked  and  the  legal  principles 
governing  the  foregoing  cases  are  clearly  distinguishable  from 
the  case  at  bar.  See,  McCormack  v,  Molburg,  43  Iowa  561; 
McKinney  v.  Herrick,  66  Iowa  414;  Wallace  v,  Chicago,  St.  P. 
M.  &  0.  JR.  Co,,  67  Iowa  547;  Boundy  v,  Kent,  75  Iowa  662; 
Jenkins  v.  Clyde  Coal  Co.,  82  Iowa  618;  Reid,  Murdock  <&  Co. 
V.  Bradley,  105  Iowa  220;  Shores-Mueller  Co.  v.  Lonning,  159 
Iowa  95. 

If  material  misrepresentations  are  made  before  a  contract 
is  executed  the  complainant  may  always  show  that  he  was.  in- 
duced thereby  to  enter  into  the  contract  and  that  he  has  suffered 
loss  and  damage.    This  is  not  an  attempt  to  impeach  a  written 
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contract,  and  consequently  it  is  competent  to  prove  the  fraud 
which  it  is  alleged  induced  the  other  party  to  enter  into  such 
contract.  We  deem  it  unnecessary  to  cite  authorities  in  sup- 
port of  this  elementary  proposition,  but  see,  McCormick  Ilarv, 
Mack.  Co,  v.  WiUiams,  99  Iowa  601 ;  Dowagiac  Mfg,  Co.  v,  Gib- 
son, 73  Tnwa  525 ;  Childs  v.  Dobbins,  61  Iowa  109 ;  Bohrabacher 
V.  Ware,  37  Iowa  85. 

A  partnership  involves  fiduciary  relations  and  no  partner 
may  deceive  his  copartners  for  his  benefit  and  their  injury  by 
false  representations  or  concealments,   and  this  obligation   of 

partners  to  exercise  the  utmost  good  faith  to- 
^*  flduJur**reta-  Ward  ouc  another  applies  not  only  during  the 
pSrtnerV  ^  Ufc  of  the  partnership,  but  extends  to  their  set- 
in^rea.  .  tlcmcuts  and  transactions  from  the  inception 
of  the  partnership  to  its  dissolution,  as  well  as  for  the  purchase 
or  sale  of  a  partner's  share  in  the  business.  Nelson  v.  Matsck, 
38  Utah  122  (110  Pac.  865) ;  Rankvn  v.  Kelly,  163  Ky.  463  (173 
S.  W.  1152) ;  Hopkins  v.  Watt,  13  111.  298. 

A  partnership  is  predicated  on  the  theory  of  agency,  and 
the  instant  case  is  in  the  same  category  and  governed  by  the 
same  principles  as  an  agent  for  sale  buying  the  subject-matter 
of  the  agency  from  his  principal.  See  Douglass  v.  Lougee,  147 
Iowa  406. 

To  establish  plaintiffs'  right  to  recover  it  is  necessary  to 
prove  by  a  preponderance  of  the  evidence  the  following  propo- 
sitions.    (1)  That  false  material  representations  as  to  past  or 

existing  facts  were  made  by  the  defendant  to 
^*  re^pl-e^enta-  ^        the  plaintiffs.     (2)  That  such  statements  were 
paTtnenThfp'^        falsc  in  fact  and  that  defendant  knew  them  to 
proper  y.  y^  false  or  that  they  were  made  by  him  as  of 

his  own  personal  knowledge  whether  he  knew  them  to  be  true 
or  not.  (3)  That  said  representations  were  made  with  intent 
to  deceive  the  plaintiffs  and  to  induce  them  to  act  thereon.  (4) 
That  plaintiffs  believed  the  same  to  be  true  and  relied  and  acted 
thereon  and  were  not  in  a  position  prior  to  their  acting  thereon 
to  reasonably  discover  the  truth  or  falsity  thereof.  (5)  That 
plaintiffs  were  damaged  in  some  amount  thereby. 

It  will  be  observed  that  in  the  instant  case  the  jury  was 
waived  and  the  cause  was  tried  by  agreement  to  the  court.    The 
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finding  of  facts  by  the  trial  court  is  viewed  by  the  appellate 
court  as  a  verdict  of  a  jury,  possessing  the  same  dignity  and 
entitled  to  the  same  respect.  It  will  not  be  disturbed  unless  it 
is  shown  that  it  is  clearly  and  palpably  against  the  w^eight  of 
the  evidence.  Pearson  v.  Minium,  18  Iowa  36;  Hamilton  v. 
Iowa  City  Nat,  Bank,  40  Iowa  307. 

The  preponderance^of  the  evidence  fairly  shows  that  the 
defendant  did  represent  to  his  partners  immediately  prior  to 
the  execution  of  the  contract  that  all  bills  owing  by  the  firm  were 
paid  except  the  bills  for  the  current  week  of  October  30th,  and 
a  chattel  mortgage  specifically  referred  to  in  the  written  contract 
of  sale.  The  evidence  clearly  shows  that  these  statements  were 
false,  and  that  there  was  considerable  indebtedness  owing  at 
that  time  by  the  firm  to  divers  persons.  This  was  unknown 
to  the  plaintiffs  and  they  were  not  in  a  position  to  discover  such 
indebtedness,  as  the  defendant  himself  was  the  business  manager, 
paid  all  bills,  checked  all  invoices,  handled  all  moneys  received 
by  the  firm,  made  all  deposits  at  the  bank,  signed  all  checks,  and 
kept  the  accounts. 

Furthermore  as  bookkeeper  for  the  firm  he  kept  the  accounts 
of  the  business  under  lock  and  key.  Under  such  circumstances 
the  trial  court  properly  found  that  the  representations  made  by 
the  defendant  at  the  time  of  the  execution  of  the  contract  were 
made  with  intent  to  deceive.  These  facts  also  establish  scienter. 
Beach  v.  Beach,  160  Iowa  346 ;  Shuttlefield  v.  Neil,  163  Iowa  470 ; 
Davis  V.  Central  Land  Co,,  162  Iowa  269. 

The  means  of  knowledge  were  not  equally  available  to  plain- 
tiffs and  defendant  in  this  case,  and  although  it  may  be  ad- 
mitted as  a  general  rule  that  the  law  requires  prudence  and 
diligence  on  the  part  of  all  competent  persons  in  their  business 
transactions,  this  rule  does  not  apply  with  the  same  strictness  if 
the  parties  to  a  contract  occupy  the  relation  of  partners.  The 
enlightened  sense  of  justice  requires  that  the  plaintiffs  shall 
prevail.  Wherefore  the  judgment  entered  by  the  trial  court  is — 
Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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Clara  S.  Krcmar,  Appellant,  v.  Independent  School  Pistbict 

OF  Cedar  Rapids,  Appellee. 

SCHOOLS    AND    SCHOOL    DISTBICT8:      Eminent    Domain— Appeal. 

Failure  to  qerve  the  county  superintendent  with  notice  of  appeal 
from  an  award  in  condemnation  proceedings  under  Sec.  2815,  Code, 
1897,  is  fatal  to  the  appeal. 

Appeal  from  Linn  District  Court, — F.  F.  Dawley,  Judge. 

December  13,  1921. 

Appeal  from  condemnation  proceedings  instituted  by  the 
Independent  School  District  of  Cedar  Bapids,  Iowa,  against 
certain  real  estate  of  the  plaintiff.  Petition  was  dismissed  on  the 
ground  that  the  service  of  notice  of  appeal  made  upon  the  sheriff 
of  Linn  County  was  not  sufficient  and  conferred  no  jurisdiction 
upon  the  district  court  to  try  said  cause.  Plaintiff  appeals. — 
Affirmed. 

Barnes,  Chamberlain,  Hanzlik  tk  Thompson,  for  appellant. 
Deacon,  Good,  Sargent  &  Spangler,  for  appellee. 

De  Graff,  J. — Plaintiff  Krcmar  was  the  owner  of  certain 
real  estate  situated  in  the  city  of  Cedar  Bapids,  Iowa,  and  on  the 
5th  day  of  April  1920  by  proper  legal  proceedings  and  in  con- 
formity to  Code  Section  2815  as  amended  the  defendant  school 
district  condemned  said  real  estate  and  the  plaintiff  was  awarded 
the  sum  of  $7,500.  On  the  14th  day  of  April  1920  plaintiff 
served  upon  the  secretary  of  the  school  board  and  the  sheriff  of 
Linn  County  a  notice  of  appeal  to  the  district  court.  The  appeal 
involved  the  amount  of  the  award  only.  On  May  25,  1920  de- 
fendant entered  its  special  appearance  and  filed  in  said  cause 
a  motion  to  dismiss  on  the  ground  that  the  appeal  was  defective 
and  not  in  conformity  to  statute.  The  motion  was  sustained  by 
the  trial  court  and  an  appeal  taken  to  this  court  from  the  judg- 
ment entered. 
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But  one  issue  is  presented,  to  wit :  Did  the  service  of  the 
notice  of  appeal  upon  the  Independent  School  District  of  Cedar 
Rapids,  Iowa  by  acceptance  through  its  secretary  and  upon  the 
sheriff  of  Linn  County,  Iowa  give  the  district  court  jurisdic- 
tion to  try  the  appeal  ? 

Aside  from  constitutional  provision  the  right  of  appeal  is 
created  by  statute.  It  is  purely  statutory  in  the  instant  case  and 
consequently  the  language  of  the  statute  and  the  clear  intend- 
ment as  expressed  therein  must  govern.  The  notice  of  appeal 
must  be  given  in  the  method  prescribed  and  in  substantial  com- 
pliance with  the  statute.  It  is  an  idle  ceremony  to  serve  such 
notice  upon  an  unnecessary  or  formal  party  or  upon  one  whose 
interests  are  not  adversely  affected  by  a  judgment  from  which 
the  appeal  is  taken.  The  functions  and  jurisdiction  of  a  sheriff 
in  relation  to  his  county  and  state  are  essentially  different  from 
those  of  a  county  superintendent.  A  proceeding  for  the  condem- 
nation of  land  for  school  purposes  is  instituted  before  the  county 
superintendent,  not  the  sheriff;  therefore,  the  statutory  prpvi- 
sion  as  to  taking  private  property  for  school  purposes  is  quite 
different  from  the  taking  of  such  property  for  internal  improve- 
ments. In  the  latter  case  the  proceeding  is  instituted  before  the 
sheriff.  It  was  said  in  Haggard  v.  Independent  School  District, 
113  Iowa  486 : 

*  *  It  would  be  absurd  to  serve  the  notice  on  the  sheriff,  when 
the  sheriff  has  had  nothing  whatever  to  do  with  the  matter,  and 
equally  absurd  to  give  no  notice  to  the  county  superintendent, 
when  he  is  the  officer  before  whom  the  proceedings  have  to  be 
conducted." 

Statutes  governing  appeals  must  be  given  a  reasonable  in- 
terpretation, and  it  would  be  unreasonable  to  hold  that  a  notice 
of  appeal  served  upon  the  sheriff  is  sufficient  when  the  sheriff 
is  not  a  party  to  the  proceeding  or  in  any  way  connected  there- 
with or  interested  therein. 

The  trial  court  properly  sustained  the  motion  to  dismiss. 
Wherefor  the  judgment  entered  is — Affirmed, 

Evans,  C.  J.,  Wkvver  and  Preston,  JJ.,  concur. 
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Minnie  Laveck,  Appellee,  v.  August  H.  Bonnes,  Appellant. 

ASaAULT  AND  BATTEBY:      Civil  Action—Nonremote   Tlireats.     In 

1  an  action  for  damages  for  assault,  nonremote  throats  by  defendant 
of  physical  violence  to  plaintiff  are  admissible  on  the  issue  of  malice. 

APPEAL  AND  EBBOB:     Harmless  Error — ^Error  Against  Prevailing 

2  Party.  The  court  will  not  determine  whether  testimony  bearing  on 
an  issue  was  admissible,  when  the  jury  found  in  complainant's  favor 
on  such  issue. 

APPEAL   AND   EBBOB:      Harmless    Error — ^Presumption   Tliat   Jury 

3  Obeyed  Instructions.  In  an  action  for,  assault,  involving  several 
elements  of  damages,  including  loss  of  time,  the  defendant  may  not 
complain  of  an  instruction  that  no  damages  shall  be  allowed  for 
loss  of  time  unless  the  evidence  shows  the  value  thereof,  even  though 
the  evidence  does  not  show  such  value.    ' 

ASSAULT   AND   BATTEBY:      Excessive   Verdict-<9500.     Verdict    of 

4  $500  for  assault  and  battery  held  not  excessive. 

■ 

Appeal  from  Pottawattamie  District  Court, — 0.  D.  Wiieeler, 

Judge. 

December  13,  1921. 

Action  for  damages.    Verdict  and  judgment  for  plaintiff. 
Defendant  appeals. — Affirmed. 

Robertson  cfe  Robertson,  for  appellant. 

Oeorge  H.  Mayne  and  Thomas  O.  Tacy,  for  appellee. 

Stevens,  J. — I.    None  of  the  propositions  relied  upon  by 
appellant  for  reversal  call  for  an  extended  statement  of  the  rec- 
ord, but  it  is  disclosed  thereby  that  the  plaintiff  is  44  years  of 
«  .«,.       a^e,  and  that  she  owns  a  15-acre  tract  of  land 

1.  Assault  and  "  ' 

battery:  civil      about  7  milcs  north  of  Council  Bluffs,  which  is 

action:  non-  ' 

remote  threats,  adjoined  Oil  three  sides  by  the  land  of  the  de- 
fendant. In  addition  to  cultivating  the  15-acre  tract,  plaintiff 
also  conducts  a  small  general  store,  which,  as  we  understand  the 
record,  is  located  on  said  tract.  On  or  about  May  1,  1919, 
plaintiff  and  defendant  had  an  altercation,  which  resulted,  as 
she  claims,  in  the  defendant's  violently  assaulting  and  striking 
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her  several  times  with  a  pitchfork.  This  action  is  for  damages 
resulting  from  the  assault.  The  evidence  is  in  considerable  con- 
flict as  to  who  was  the  aggressor,  and  as  to  the  nature  and  charac- 
ter of  the  assault  and  the  extent  of  plaintiff's  injuries.  With 
these  questions  of  fact,  except  as  the  same  bear  upon  appellant's 
claim  that  the  verdict  is  excessive,  we  are  not  concerned.  Plain- 
tiff and  her  two  daugliters,  aged  13  and  14  respectively,  testified 
that  the  defendant,  on  different  occasions,  threatened  to  kill 
them  if  they  did  not  move  away  from  the  premises  above  de- 
scribed. The  threats  testified  to  by  the  daughters  are  claimed 
to  have  been  made  in  the  winter  of  1918  and  the  spring  of  1919 ; 
while  the  threats  made  to  plaintiff  personally  were  in  April, 
1919,  wliich  was  very  shortly  before  defendant  assaulted  her. 
This  testimony  was  objected  to  by  counsel  for  appellant  upon  the 
ground  that  it  was  incompetent,  immaterial,  irrelevant,  and 
did  not  tend  to  prove  any  element  of  the  case ;  and  that,  if  it 
was  admissible  under  any  circumstances,  it  was  too  remote.  The 
only  case  cited  by  appellant  to  sustain  the  claimed  inadmissibility 
of  this  testimony  is  Irwvn  v.  Teager,  74  Iowa  174.  The  court 
held  in  that  case  that,  as  the  threats  were  'made  so  long  prior 
to  the  transaction, — ^more  than  two  years, — and  bore  no  relation 
thereto,  they  were  not  admissible.  The  evidence  in  this  case 
tended  to  show  that  appellant  had  for  some  time  borne  ill  will 
toward  the  plaintiff,  and  that  some  of  the  threats  shown  were 
made  within  four  or  five  months,  at  most,  before  the  assault 
occurred,  and  some  of  them  not  more  than  one  month. 

Plaintiff  alleged  in  her  petition  that  the  assault  was  mali- 
cious; and,  under  all  of  the  authorities,  where  the  transaction 
grows  out  of  or  is  closely  connected  with  the  threats,  these,  as 
well  as  threats  occurring  prior  to  the  assault  and  not  too  remote, 
are  admissible  for  the  purpose  of  showing  malice.  5  Corpus  Juris 
670 ;  Lamhrecht  v.  Schreyer,  129  Minn.  271  (152  N.  W.  645). 

It  is  also  contended  by  appellant  that  the  threats  claimed 

to  have  been  made  against  appellee's  daughters  during  the  winter 

of  1918  and  the  spring  of  1919  were  not  admissible.     These 

2.  Appeal  and        threats,  if  any  were  made  against  them,  also  in- 

iS?^ewo?r"*       eluded  the  plaintiff.    It  was  not  necessary  that 

prwaiKng"^*        the  threats  be  directed  wholly  against  the  per- 

party.  gQjj  assaultcd.    It  is  sufiBcient  if  they  were  of 

Vol.  192  Ia,— 47 
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such  a  general  character  as  to  include  such  person  within  their 
scope.  Conklin  v.  Consolidated  B.  Co.,  196  Mass.  302  (82  N. 
E.  23).  Whether  this  evidence  was  inadmissible  because  of  re- 
moteness, we  need  not  decide.  This  evidence  bore  only  on  the 
question  of  malice;  and,  as  the  jury  found  against  the  plain- 
tiff on  the  question  of  exemplary  damages,  we  need  not  pass 
upon  the  suggestion  of  counsel  that  the  evidence  was  inadmis- 
sible because  of  remoteness. 

II.  Plaintiff  alleged  in  her  petition  that,  as  the  result  of 
the  physical  injuries  received  and  the  shock  to  her  nervous  sys- 
tem, she  was  confined  to  her  home  for  four  days,  and  for  several 

weeks  was  unable  to  work.    The  court  charged 

Q    Aj*pbaij  and 

'  error:  harm-       the  jury  that,  if  it  found  that  she  was  entitled 

less  error:  i         i        i  ■■         .  ,  ,  ^  i 

presumption  to  rccovcr,  shc  should,  With  Other  elements,  be 

that  jury  ii-ii  i  « 

obeyed  in-  allowcd  the  valuc  of  SO  much  of  her  time  as  she 

structions.  ,  i       . ,  .  ,  ,  ,         , 

was  shown  by  the  evidence  to  have  lost  by  reason 
of  the  injuries  received,  but  only  so  far  as  the  value  thereof  was 
shown  in  the  evidence,  if  at  all.  This  paragraph  of  the  instruc- 
tion is  objected  to  upon  the  ground  that  no  evidence  was  intro- 
duced upon  this  point.  We  have  repeatedly  held  it  to  be  error 
for  the  court  to  submit  an  issue  to  the  jury  that  is  without  sup- 
port in  the  evidence.  Assuming,  therefore,  that  the  portion  of 
the  instruction  complained  of  was  erroneous  in  this  particular, 
we  think  it  was  without  prejudice.  It  was  so  worded  that  the 
jury  could  not  allow  compensation  for  the  loss  of  time,  unless 
the  value  thereof  was  shown  by  the  evidence.  The  instruction, 
in  effect,  told  the  jury  to  disregard  this  element  of  recovery  un- 
less the  value  of  time  lost  was  established  by  the  proof.  Trapnell 
V.  City  of  Red  Oak  Junction,  76  Iowa  744. 

III.  The  only  remaining  question  argued  by  counsel  is 
the  claimed  excessiveness  of  the  verdict.  The  jury,  in  answer  to 
a  special  interrogatory,  stated  that  exemplary  damages  were  not 
,    .  ^       allowed.    We  shall  not  undertake  to  review  the 

4.  Assault  and 

battery:  ex-       evidence  relating  to  and  describing  plaintiff's 

cessive  ver-  "^  n     sr 

diet:  $500.  injuries.    We  have,  however,  read  it  with  care; 

and,  while  the  verdict  of  $500  may  be  a  trifle  large,  the  jury  was 
warranted,  under  the  evidence,  in  finding  that  the  assault  was 
violent,  and  made  with  a  pitchfork  at  a  time  when  the  defend- 
ant admits  he  was  angry. 
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On  the  whole,  we  think  the  record  free  from  prejudicial 
error.  Defendant  claims  that  the  immediate  cause  of  the  con- 
troversy was  the  act  of  the  plaintiff,  or  the  members  of  her  fam- 
ily, in  cutting  down  some  small  box  elder  trees  on  his  premises. 
Plaintiff  admits  that  some  weeds  and  small  sprouts  were  cut  out 
of  the  fence  row.  Defendant  also  testified  that  plaintiff  at- 
tempted to  assault  him  with  an  ax,  and  that  all  he  did  was  to 
twist  it  out  of  her  hands  with  the  pitchfork.  Evidence  as  to 
the  physical  condition  of  plaintiff  some  days  later  tended  to  con- 
tradict this  claim  by  the  defendant. 

We  find  no  error  justifying  a  reversal,  and  the  judgment  of 
the  court  below  is — Affirmed, 

Evans,  C.  J.,  Arthur  and  Paville,  JJ.,  concur. 


Qeoroe  Le  Grand,  Appellant,  v.  H.  T.  Beattie,  Appellee. 

MASTER  AXTD  SEBVANT:  Haystacker — Oontribatory  NegUgance.  A 
servant,  an  experienced  haystacker,  may  not  predicate  negligence 
on  the  failure  of  the  master  to  stop  the  operation  of  a  hay  carrier 
(by  which  he  was  hit)  without  showing  that  his  direction  was  heard 
by  the  master.  Evidence  held  to  show  that  the  servant  had  un- 
necessarily and  negligently  remained  in  the  pathway  of  the  carrier, 
and  thereby  contributed  to  his  own  injury. 

Appeal  from  Mills  District  Court. — Earl  Peters,  Judge. 

December  13,  1921. 

Action  to  recover  damages  for  personal  injuries.  Verdict 
by  the  jury  for  defendant,  by  direction  of  the  court.  Plaintiff 
appeals. — Affirmed. 

C.  E.  Dean  and  Oenung  &  Oenung,  for  appellant. 

D.  E.  Whitfield  and  Cook,  Cook  &  Cook,  for  appellee. 

Stevens,  J. — Appellant  charged  in  his  petition  that,  while 
he  was  employed  by  appellee  as  a  haystacker,  he  was  struck  by 
the  hayfork  and  knocked  off  the  stack,  suffering  serious  per- 
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manent  injuries.  The  stack  on  which  appellant  was  working  at 
the  time  of  the  accident  was  about  40  feet  in  length,  16  to  18 
feet  in  width,  and  at  the  south  end,  near  which  he  was  probably 
standing  when  struck,  about  10  feet  high.  The  hay  was  hoisted 
from  the  ground  and  deposited  on  the  stack  by  a  machine  re- 
ferred to  in  the  evidence  as  a  swinging  stacker.  The  stacker 
stood  on  the  ground,  about  the  middle  of  the  stack  on  the  east 
side.  The  record  contains  no  description  of  the  stacker,  but  it 
appears  that  the  hay  was  elevated  by  means  of  a  rope  attached 
to  the  fork  and  passing  over  one  or  more  pulleys.  When  the  hay 
was  elevated  to  the  required  height,  the  beam  or  arm  from  which 
the  fork  was  suspended  w^as  swung  to  the  west,  across  the  south 
end  of  the  stack,  and  deposited  where  the  stacker  indicated.  A 
man  by  the  name  of  Anderson  operated  the  fork  and  stacker  by 
the  use  of  a  rope,  and  dumped  the  hay  onto  the  stack.  A  mule 
was  hitched  to  one  end  of  the  rope,  and  when  it  was  desired  to 
elevate  the  fork,  loaded  with  hay,  the  mule  was  led  away  from 
the  stack.  Appellant  was  working  on  the  stack  with  a  fellow 
employee,  and  appellee  led  the  mule. 

Appellant  testified  that,  just  before  he  was  struck  by  the 
fork  and  knocked  off  the  stack,  he  told  appellee  to  hold  on  until 
he  and  his  companion  transferred  to  the  north  end  of  the  stack. 
The  reason  for  his  changing  position  on  the  stack  was  that  the 
north  end  might  be  built  up.  Anderson,  who  was  in  charge  of 
the  rope  with  which  the  fork  was  manipulated  and  the  hay 
dumped  at  the  desired  place  on  the  stack,  the  mule,  and  the 
appellee  were  at  all  times  in  plain  view  of  appellant. 

Appellant  charged  in  his  petition  that  appellee  did  not  heed 
his  request  to  wait  until  he  passed  to  the  north  end  of  the  stack, 
but  immediately  sent  up  another  fork-load  of  hay.  This  is  the 
negligence  complained  of.  At  the  conclusion  of  the  plaintiff's 
evidence,  the  court,  upon  motion  of  appellee,  instructed  the  jury 
in  defendant's  favor. 

The  record  does  not  show  at  what  point  on  the  stack  appel- 
lant was  standing,  when  struck  by  the  fork ;  but  it  is  disclosed 
that  he  struck  the  ground  about  10  feet  from  the  south  end  of 
the  stack.  Appellant  also  charged  that  appellee  sent  up  a  2- 
gallon  keg  of  water  with  the  fork,  and  that,  after  he  struck  the 
ground,  this  keg  fell  on  him.    The  stacker  was  stationary,  and 
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the  route  of  the  fork,  after  it  was  elevated,  was  necessarily  always 
the  same ;  so  that  appellant  was  probably  near  the  center  of  the 
stack,  east  and  west,  and  not  far  from  the  sonth  end,  when  struck. 
The  fork  struck  him  in  the  breast.  The  distance  of  appellee  from 
the  stack  at  the  time  appellant  claims  to  have  told  him  to  hold 
on  until  they  went  to  the  north  end  of  the  stack  is  not  shown.  It 
was  probably  not  less  than  10  feet,  so  that  the  distance  between 
them  was  not  less  than  20  or  25  feet,  and  their  position  was  not 
favorable  for  appellee  to  hear  what  was  said. 

Appellant  was  an  experienced  haystacker,  and  familiar  with 
the  operation  of  the  swinging  stacker  which  was  being  used  at  the 
time  of  the  accident.  One  of  the  duties  assumed  by  him  as  a 
stacker  was  to  keep  a  vigilant  lookout  for  the  fork,  and  to  avoid 
being  struck  thereby.  To  do  this,  he  had  only  to  keep  to  one 
side  of  the  regular  route  of  the  fork,  and  to  observe  the  workman 
on  the  ground. 

It  is  not  shown  that  appellee  heard  appellant's  request  to 
hold  on,  or  that  the  circumstances  were  such  that  a  jury  might 
reasonably  find  that  he  did  hear  the  remark.  Surely,  there  was 
no  reason  why  appellee  and  the  employee  who  operated  the  fork 

* 

should  disregard  the  request,  if  either  of  them  heard  it.  It  was 
certainly  not  negligence  for  the  appellee  to  lead  the  mule  away 
from  the  stack  or  to  elevate  the  fork,  unless  appellant's  request 
was  heard.  He  was  constantly  doing  that.  There  was  no  rea- 
son why  appellant  should  have  failed  to  observe  the  movement 
of  the  fork  or  to  keep  in  the  clear  until  he  knew  that  his  re- 
quest was  heard  and  would  be  heeded.  The  stacker, '  when  in 
operation,  made  a  noise  that  apparently  should  have  been  heard 
by  him.  He  either  paid  no  attention  to  what  appellee  was  doing 
or  inadvertently  got  in  the  path  of  the  stacker,  immediately  be- 
fore he  was  struck.  There  would  appear  to  have  been  no  real 
necessity  of  suspending  the  operation  of  the  stacker  while  ap- 
pellant and  his  companion  transferred  to  the  opposite  end  of  the 
stack.  There  must  have  been  room  for  thelm  to  do  so  without  dif- 
ficulty, and  still  to  keep  out  of  the  way  of  the  fork.  The  slight- 
est care  on  the  part  of  appellant  would  have  prevented  the  ac- 
cident. We  perceive  no  negligence  on  the  part  of  appellee,  and 
cannot  escape  the  conclusion  that  appellant  himself  was  guilty  of 
negligence.    It  was  clearly  his  duty,  if  he  desired  that  the  opera- 
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tion  of  the  stacker  be  suspended  until  he  could  transfer  to  the 
opposite  end  of  the  stack,  to  maintain  a  lookout  until  he  had  as- 
certained that  appellee  heard  and  heeded  his  request. 

It  is  urged  by  counsel  for  appellant  that,  under  all  the  cir- 
cunustances,  the  question  whether  appellee  heard  appellant's  re- 
quest was  for  the  jury.  With  this  contention  we  do  not  agree. 
A  careful  examination  of  the  record  satisfies  us  that  the  motion 
for  a  directed  verdict  was  properly  sustained,  and  the  judgment 
of  the  court  is — Affirmed, 

Evans,  C.  J.,  Arthur  and  PAvmLE,  JJ.,  concur. 


H.  B.  Liggett  et  al.,  Appellants,  v.  I.  W.  Abbott  et  al.,  Appellees. 

TBUBTS:    Charitable  Trusts — ^Devise  for  **Upbuilding  of  SchooL"    A 

devise  in  trust  for  the  *  * uphuilding  of  the  public  schools"  of  a 
named  school  district  is  not  void  for  uncertainty,  and  the  trust  may 
be  executed  by  building  a  better  schoolhouse  for  the  district  than 
the  district  could  otherwise  afford,  even  though  the  taxpayers  may 
thereby  be  benefited.  Especially  is  this  true  when  the  trustees  arfe 
specifically  vested  with  'Miberal"  discretion  in  carrying  out  the 
trust. 

Appeal  from  Taylor  District  Court. — Homer  A.  Puller,  Judge. 

December  13,  1921. 

Action  for  the  construction  of  a  will,  and  to  restrain  trus- 
tees named  in  the  will  from  an  alleged  misappropriation  of  trust 
funds.  The  relief  sought  was  denied,  and  petitioners  appeal. — 
Affirmed. 

Jackson  cfe  Jackso7i,  for  appellants. 
Flick  &  Flick,  for  appellees. 

FavDjLE,  J. — Appellants  are  brothers  and  sisters  of  the 
testator,  John  F.  Liggett.    Item  9  of  testator's  will  is  as  follows: 

'*A11  the  rest,  residue  and  remainder  of  my  estate,  real, 
personal  or  mixed,  of  which  I  may  die  seized  or  possessed,  or  to 
which  I  may  be  entitled,  I  direct  my  executor  to  convert  into 
cash  and  turn  to  the  following  named  persons,  as  trustees :    I.  W. 
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Abbott,  R.  A.  Mason  and  T.  M.  Dougherty,  for  the  following 
purposes,  to  wit:  That  of  the  upbuilding  of  the  public  schools 
of  the  independent  district  of  New  Market,  Taylor  County,  Iowa, 
and  the  assisting  of  poor  and  deserving  children  in  territory 
within  the  limits  of  said  district,  in  securing  an  education.  Hav- 
ing confidence  in  my  trustees  above  named,  I  direct  that  they  be 
granted  liberal  discretion  in  their  expenditures  and  their  pur- 
poses, and  in  case  of  death  or  refusal  to  serve,  or  removal  from 
said  district  permanently  of  one  of  the  said  trustees,  then  the 
remaining  two  may  choose  a  successor  in  trust,  which  selection 
shall  be  approved  by  the  judge  of  the  district  court  of  the  third 
judicial  district  of  Iowa. 

**Said  trustees  to  have  the  power  to  loan  said  funds  on 
farm  lands  at  interest,  should  they  deem  it  expedient  to  do  so 
and  use  the  interest  for  said  purpose.'' 

Assuming  to  act  under  the  provisions  of  said  Item  9,  the 
trustees  named  therein  (including  the  duly  appointed  successor 
to  one  who  had  resigned)  had  received  from  the  executor  of  the 
estate  of  said  testator,  in  interest-bearing  securities  and  money, 
the  sum  of  $12,968.23.  Prior  to  the  commencement  of  this  ac- 
tion, the  said  trustees  had  presented  to  the  district  court  of  Tay- 
lor County  an  application  for  an  order  for  authority  to  dispose 
of  said  funds.  The  purpose  and  intention  of  the  trustees  were 
thus  expressed : 

*  *  It  is  the  judgment  of  the  undersigned  trustees  that,  owing 
to  the  necessity  of  more  adequate  school  facilities  in  said  dis- 
trict of  New  Market,  that  no  better  disposition  can  be  made  of 
said  fund  in  accord  with  the  intent  and  wall  of  the  testator  than 
to  use  the  same  in  building  a  suitable  schoolhouse  in  said  New 
Market,  to  aid  and  assist  all  children  in  securing  an  education 
and  of  a  higher  degree  than  can  now  be  afforded  by  said  district 
without  the  aid  of  such  fund  or  a  portion  thereof. ' ' 

An  order  was  granted,  as  prayed  in  said  application.  The 
appellants  were  not  parties  to  said  proceeding,  and  subsequently 
instituted  this  action  to  construe  said  item,  and  to  enjoin  such 
use  of  said  trust  funds. 

I.  Appellants  first  contend  that  the  use  of  the  trust  funds 
for  the  purpose  of  assisting  in  the  erecting  of  a  public  school 
building  is  wholly  unauthorized,  under  the  provisions  of  said  item 
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of  said  will,  and  is  a  misapplication  of  the  trust  funds.  The 
provisions  of  this  item  are  that  the  funds  are  to  be  used  for  **the 
upbuilding  of  the  public  schools  of  the  independent  district  of 
New  Market,  Taylor  County,  and  the  assisting  of  poor  and  de- 
serving children  in  territory  within  the  limits  of  said  district 
in  securing  an  education."  Is  the  use  of  said  funds  in  assisting 
in  the  building  of  a  public  school  building  in  said  independent 
district  a  misappropriation  of  said  funds? 

It  is  obvious  that  the  purpose  of  the  testator  was  to  vest  in 
his  trustees,  under  the  will,  a  wide  discretion  in  the  determina- 
tion of  the  manner  in  which  the  tr^st  funds  should  be  used.  The 
will  expressly  recites : 

**I  direct  that  they  [the  trustees]  be  granted  liberal  dis- 
cretion in  their  expenditures  and  their  purposes." 

The  funds  were  to  be  sued  for  *  *  the  upbuilding  of  the  pub- 
lic schools  of  the  independent  district  of  New  Market,  Taylor 
County,  Iowa."  Under  the  broad  provisions  of  this  will,  a  very 
wide  discretion  was  vested  in  these  trustees  to  use  the  funds  for 
''the  upbuilding"  of  the  public  schools  of  New  Market.  How 
should  there  be  such  "upbuilding?"  The  Century  Dictionary 
defines  ** upbuilding"  as  **the  act  or*  process  of  building  up,  in 
any  sense."  The  ** upbuilding  of  the  public  schools  of  New 
Market"  might  be  promoted  in  a  variety  of  ways.  The  provid- 
ing of  better  teachers,  the  establishment  of  a  new  course  in  the 
curriculum,  the  purchase  of  equipment  for  playgrounds  or  gym- 
nasium, the  providing  of  facilities  for  teaching  manual  training 
or  household  economics,  the  beautifying  of  buildings  or  grounds, 
the  furnishing  of  better  sanitation,  and  many  other  things, 
would  be  for  the  "upbuilding"  of  the  public  schools.  The  tes- 
tator did  not  specify  the  particular  manner  in  which  the  funds 
should  be  used  for  the  ** upbuilding"  of  the  schools.  He' ex- 
pressly left  this  to  the  determination  of  the  trustees,  providing, 
however,  that  said  trustees  should  use  ** liberal  discretion"  in  the 
matter.  The  use  of  the  trust  funds  to  aid  in  the  erection  of  a 
new  building  w^as  clearly  for  the  purpose  of  **  upbuilding  of  the 
public  schools  of  New  Market."  Such  use  came  expressly  within 
the  powers  vested  in  the  trustees,  and  was  a  proper  and  legiti- 
mate exercise  of  the  discretion  granted  the  trustees  under  the 
terms  of  the  will. 
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II.  It  is  contended  that  this  provision  of  the  will  is  in- 
valid because,  under  our  laws,  public  school  buildings  must  be 
erected  at  public  expense  and  paid  for  by  taxes,  and  the  pro- 
posed use  of  said  funds  will  benefit  the  taxpayers.  It  may  well 
be  that  the  use  of  the  funds  to  aid  in  the  erection  of  a  school 
building  will  not  relieve  the  taxpayers  of  any  burden  whatever, 
for  the  simple  reason  that  the  funds  may  be  used  solely  for  the 
purpose  of  building  a  better  building  than  would  otherwise 
have  been  built.    In  any  event,  we  are  confident  that  the  trus- 

'*  tees  had  the  power  to  use  the  trust  funds  for  the  Very  purpose 
of  aiding  in  the  construction  of  a  school  building. 

Our  statute.  Code  Supplement,  1913,  Section  740,  provides 
that : 

<<*  «  •  school  corporations  are  authorized  to  take  and  hold 
property,  real  and  personal,  derived  by  gifts  and  bequests.^' 

See,  also.  Code  Section  2903. 

Under  our  statute,  the  bequest  could  properly  have  been 
made  directly  to  the  school  corporation,  had  the  testator  seen  fit 
to  do  so.  Can  it  be  seriously  contended  that,  if  the  bequest  had 
been  so  made,  tlie  scliool  corporation  could  not  have  used  the 
funds  to  aid  in  the  erection  of  a  school  building,  because  such 
use  would  relieve  the  taxpayers  of  a  burden  ?  Our  statute  and 
our  former  decisions  are  conclusive  on  the  question.  The  pre- 
cise question  was  before  us  in  Chapman  v.  Newell,  146  Iowa  415. 
In  that  case,  the  bequest  was  to  **the  permanent  school  fund  of 
Louisa  County,  Iowa."  We  reviewed  and  cited  the  authorities 
in  the  opinion  in  said  case,  and  it  is  not  necessary  that  we  reiter- 
ate the  j)ronouncement  and  the  reasons  therefor  then  made.  We 
have  no  disposition  to  depart  from  tlie  rule  upholding  the  valid- 
ity of  a  bequest  to  promote  public  interests.  The  cited  case 
controls  this  one.  We  hold  that  the  use  of  the  trust  funds  for 
the  purpose  of  aiding  in  the  erection  of  a  public  school  building 
in  the  independent  school  district  of  New  Market  was  a  proper 
use  of  said  funds,  under  the  terras  of  the  will  of  the  testator. 

III.  It  is  argued  that  the  provision  that  the  funds  are  to 
be  used  for  the  upbuilding  of  the  public  schools  **and  the  as- 
sisting of  poor  and  deserving  children  within  the  limits  of  said 
district  in  securing  an  education''  is  void  for  uncertainty.  The 
general  object  of  the  bequest  is  pointed  out,  and  the  testator  has 
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fixed  the  means  of  designating  the  specific  members  of  the  class 
to  receive  his  bounty,  by  the  appointment  of  trustees,  with  the 
power  of  selection  vested  in  them.  Such  a  bequest  is  8ufl8ciently 
specific  for  judicial  cognizance,  and  not  void  for  uncertainty. 
Orant  v.  Saunders,  121  Iowa  80;  Miller  v.  Chittenden,  2  Iowa 
315 ;  Quinn  v.  Shields,  62  Iowa  129 ;  Klumpert  v.  Vrieland,  142 
Iowa  434 ;  Phillips  v.  Harrow,  93  Iowa  92 ;  Seda  v.  Huble,  75  Iowa 
429;  White  v.  Ditson,  140  Mass.  351  (4  N.  E.  606) ;  Hoeff&r  v. 
Clogan,  171  111.  462  (49  N.  B.  527) ;  Dodge  v.  WUliams,  46  Wis. 
70  (1  N.  W.  92) ;  Bullard  v.  Chandler,  149  Mass.  532  (21  N.  E. 
951). 

We  are  of  the  opinion  that  the  court  properly  construed  the 
said  Item  9  of  testator's  will,  and  the  order  appealed  from  is, 
therefore, — Affirmed. 

Evans,  C.  J.,  Arthur  and  De  Graff,  JJ.,  concur. 


J.  L.  McCoRMiCK  et  al.,  Appellants,  v.  Robert  M.  McIntire  et  al., 

Appellees. 

VENDOR  AKD  PUBOHASEB:    Besdssioii— Delivery  of  Abstract  Prior 

1  to  Trial.  An  action  for  the  reBcission  of  a  real  estate  transaction, 
on  the  ground  of  failure  to  furnish  merchantable  abstract,  as  per 
agreement,  will  be  defeated  by  the  furnishing  of  such  abstract  prior 
to  trial,  time  not  being  made  the  essence  of  the  contract. 

VENDOR  AND  PURCHASER:    Rescission— Insufficient  Evidence.    Evi- 

2  dence  reviewed,  and  held  insufficient  to  justify  rescission  on  the 
ground  of  fraudulent  representations. 

Appeal  from  Polk  District  Court. — Joseph  E.  Mhyer,  Judge. 

June  25,  1921. 
Rehearing  Denied  December  13, 1921. 

Action  in  equity,  for  the  rescission  of  a  contract  for  the  ex- 
change of  real  property,  and  to  cancel  certain  deeds  and  other 
instruments  executed  in  pursuance  thereof.  Decree  in  the  court 
below  dismissing  plaintiffs'  petition,  and  they  appeal. — Affirmed^ 
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Guy  A,  Miller,  for  appellants. 

Miller,  Kelly,  Shuttleworth  dc  Seeburger,  for  appellees. 

Stevens,  J. — This  is  an  action  for  the  rescission  of  a  written 
contract  for  the  sale  and  exchange  of  real  properties,  for  the 
cancellation  of  a  deed  executed  as  part  performance  thereunder, 
,  _  and  for  other  specific  and  general  equitable  re- 

1.  Vendor  and  *^  o  i 

purchaske:         relief. 

resciBsum : 

^ISn.  si--,  "J^he  written  contract  was  entered  into  July 

ADBtraet  prior  " 

to  trial.  2,  1919,  between  plaintiffs  and  the  defendant 

Robert  McIntire.  By  its  terms,  defendant  Robert  McIntire 
agreed  to  convey  a  farm  of  100  acres,  situated  near  Moravia,  in 
Appanoose  County,  Iowa,  to  plaintiffs  jointly,  in  exchange  for  a 
residence  property  situated  in  Highland  Park,  Des  Moines,  Iowa, 
at  a  valuation  of  $7,000,  and  the  payment  of  $13,000  cash.  The 
contract  further  provided  for  the  execution  of  two  notes  by 
plaintiff  for  $10,000  and  $3,000,  respectively,  together  with  a 
first  and  a  second  mortgage  upon  the  100-acre  farm,  to  secure  the 
payment  thereof.  Each  party  agreed  to  furnish  an  abstract, 
showing  a  good,  merchantable  title  to  the  property  to  be  con- 
veyed by  them,  the  transaction  to  be  consummated  as  soon  as  the 
abstracts  could  be  brought  down  to  date,  and  possession  to  be  ex- 
changed March  1,  1920.  On  July  5th,  plaintiffs  conveyed  the 
Highland  Park  residence  to  the  defendant  by  warranty  deed, 
which  they  delivered  to  one  W.  H.  Deming,  with  whom  both 
parties  had  previously  listed  their  properties  for  sale.  Deming 
turned  it  over  to  the  defendant,  who  had  it  recorded  at  once. 
On  July  25th,  Robert  McIntire  and  Dessie  McIntire,  his  wife, 
conveyed  the  100-acre  farm  to  plaintiffs  jointly,  by  warranty 
deed,  which  McCormick  caused  to  be  recorded  in  the  office  of  the 
county  recorder  of  Appanoose  County,  without  previous  deliv- 
ery to  the  plaintiffs.  On  July  23d,  plaintiffs,  at  the  request  of 
Robert  McIntire,  signed  two  promissory  notes,  payable  to  the 
Blakesburg  Savings  Bank,  for  $10,000  and  $3,000  respectively, 
due  in  five  years,  together  with  a  first  and  a  second  mortgage  upon 
the  100-acre  farm,  to  secure  the  payment  thereof.  Robert  McIn- 
tire delivered  the  two  notes  and  mortgages  to  the  Blakesburg 
Savings  Bank,  which  paid  him  $13,000.    This  payment  repre- 
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sented  the  balance  due  the  defendant  on  the  purchase  price  of  the 
farm.  After  the  deed  conveying  the  Highland  Park  residence 
was  delivered  to  Robert  McIntire,  he  gave  a  mortgage  thereon  to 
the  defendant  A.  V.  McIntire  for  $3,000.  On  November  29, 
1919,  the  plaintiffs,  in  writing,  notified  the  defendant  Robert 
McIntire,  his  wife,  and  the  Blakesburg  Savings  Bank,  that  they 
elected  to  rescind  and  repudiate  the  contract  and  all  instruments 
executed  in  pursuance  thereof,  upon  the  grounds  of  fraud  in  its 
inception,  and  because  the  defendant  had  failed  to  furnish  an 
abstract  showing  a  merchantable  title  to  the  farm,  and  because  of 
his  inability  to  do  so  or  to  convey  a  good  title  thereto ;  and  on 
Deceml)er  1st,  they  filed  a  petition  in  the  office  of  the  clerk  of  the 
district  court  of  Polk  County,  charging  that  they  were  induced 
to  enter  into  the  contract  of  July  2d  by  the  false  and  fraudulent 
representations  of  A.  V.  McIntire  that  the  farm  had  three  good 
wells  and  a  never  failing  supply  of  water,  and  that  a  one-acre 
tract  upon  which  a  schoolhouse  was  situated  was  a  part  of  the 
farm,  and  also  setting  up  the  failure  of  the  defendant  to  furnish 
plaintiff  an  abstract  showing  a  good,  merchantable  title  to  the 
farm.  They  asked  the  rescission  of  the  contract,  the  cancella- 
tion of  the  deed  conveying  the  residence  property  to  the  defend- 
ant, and  that  the  defendant  be  required  to  hold  the  plaintiffs 
harmless  on  the  notes  and  mortgages  executed  to  the  Blakesburg 
Savings  Bank,  and  for  all  just  and  proper  equitable  relief.  The 
court  found  against  the  plaintiffs  on  the  merits,  but  in  its  decree 
required  that  the  abstract  to  the  farm  be  immediately  returned  to 
plaintiffs'  attorney  for  examination,  and  that  his  requirements 
and  the  abstract  be  returned  to  the  defendant  within  10  days; 
and  gave  defendants  30  days  to  perfect  the  abstract,  if  it  could 
be  done  without  an  action  to  quiet  title ;  but  provided  that,  if  it 
was  necessary  to  commence  an  action,  sufficient  time  be  allowed 
therefor.  The  decree  further  provided  that,  unless  plaintiffs  re- 
turned the  abstract,  with  the  requirements  of  their  attorney,  to 
the  defendant  'svithin  10  days,  they  would  be  deemed  to  have 
waived  the  defects  in  the  abstract,  and  supplemental  decree  would 
be  entered,  dismissing  the  petition.  As  plaintiffs  failed  to  com- 
ply with  the  requirements  of  the  decree,  a  supi)lemontal  decree 
was  later  entered,  dismissing  plaintiffs'  petition. 

The  facts  disclosed  by  the  record  are  substantially  as  fol- 
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lows:  Prior  to  July  1,  1919,  both  plaintifF  and  defendant  listed 
the  properties  involved  herein  with  Kline  &  Deming,  real  estate 
agents  at  Des  Moines,  Iowa,  for  sale  or  exchange.  On  July  1st, 
J.  L.  McCormiek,  Robert  McIntire,  and  W.  H.  Deming  went 
from  Des  Moines  to  Moravia,  for  the  purpose  of  inspecting  the 
farm.  The  defendant  A.  V.  McIntire,  Robert's  father,  who  had 
previously  owned  and  occupied  the  farm,  joined  the  above  named 
parties  en  rmite,  and  went  with  them  to  see  the  farm.  Robert 
McIntire  rode  about  the  premises  with  the  other  parties,  but 
remained  in  the  automobile.  A.  V.  McIntire,  however,  showed 
McCormiek  and  Deming  about  the  premises,  particularly  show- 
ing them  the  improvements,  and  calling  attention  to  the  wells  and 
to  a  new  pump  in  one  of  them.  On  the  next  day  after  the 
parties  returned  to  Des  Moines,  the  written  contract  was  pre- 
pared and  signed  by  plaintiffs,  and  a  few  days  later,  by  Robert 
McIntire. 

It  is  claimed  by  plaintiflPs  that  A.  V.  McIntire,  while  on  the 
premises,  pointed  out  a  schoolhouse  on  the  tract,  and  stated  that 
it  was  located  on  the  farm;  also  stated  and  represented  that 
there  were  three  wells,  one  near  the  house,  another  near  the 
bam,  and  a  third  in  the  field  or  pasture,  that  never  went  dry, 
and  ^hat  they  furnished  a  never  failing  supply  of  water.  Robert 
McIntire  testified  that  he  heard  no  such  statement,  and  denied 
that  his  father  represented  him  in  any  sense  as  agent,  but  as- 
serted that  he  went  with  them  because  they  had  not  seen  each 
other  for  some  time,  to  visit.  J.  L.  McCormiek  and  Deming, 
however,  both  testified  that  A.  V.  McIntire  in  fact  said  that  the 
wells  never  went  dry,  and  that  there  was  always  an  abundance 
of  water  in  them.  A.  V.  McIntire  denied  making  any  of  the 
statements  attributed  to  him,  testifying  that  he  said  that  the 
water  in  the  wells  was  as  good  as  any  in  that  vicinity,  and  that 
he  oflfered  to  measure  the  water  in  them,  and  offered  them  a 
drink,  to  prove  his  statement.  It  is  also  contended  by  counsel 
for  appellants  that  A.  V.  McIntire  was  either  in  fact  the  owner 
of  the  land,  personally  interested  therein,  or  represented  Robert. 
This  is  denied*  by  the  defendants,  and  is  not  sustained  by  the 
evidence. 

There  is  no  doubt  that  A.  V.  McIntire,  when  he  lived  upon 
the  farm,  occasionally  hauled  water,  in  dry  seasons,  with  which 
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to  water  stock  kept  thereon.  The  same  was  tme  of  tenants  who 
occupied  the  premises.  A.  V.  Mclntire,  however,  testified  that 
this  had  not  been  necessary  because  of  water  'shortage  since 
the  well  in  the  field  was  dug.  He  admitted  that  he  had  hauled 
water,  but  explained  this  by  saying  that  it  was  when  the  pump 
was  out  of  order,  and  that,  after  it  was  repaired,  he  had  no 
further  difficulty.  It  appears  that  the  schoolhouse  yard  was 
fenced,  but  that,  on  account  of  the  defects  therein,  some  cattle 
were  grazing  on  the  premises,  the  day  the  parties  went  to  look  at 
the  farm.  The  defendants  deny  that  they  told  plaintiff  that  they 
owned  the  land  on  which  the  schoolhouse  was  situated,  and  testi- 
fied that  the  only  reference  thereto  was  for  the  purpose  of  in- 
dicating the  comer,  and  lines  of  the  farm. 

Plaintiffs  promptly  furnished  an  abstract  of  title  to  the  resi- 
dence property,  and  delivered  it  to  Deming  for  the  use  of  the 
defendant,  after  the  contract  was  signed.  This  abstract  was  ex- 
amined by  an  attorney  in  Des  Moines,  who  made  a  few  require- 
ments as  to  minor  matters,  and  returned  it  to  the  defendant. 
Although  frequently  requested  and  urged  to  furnish  an  abstract 
to  the  farm,  the  defendant  delayed  doing  so  until  some  time  in 
September.  He  offered,  however,  to  deposit  $1,000  in  a  bank,  to 
guarantee  the  title.  This  abstract,  when  examined  by  appel- 
lants' attorney,  revealed  many  defects  in  the  record  title  to  the 
farm.  These  defects,  however,  were  not  of  a  serious  character, 
and  some  were  obviated  by  the  statute;  while  others  required 
only  affidavits,  to  cover  them.  The  examiner  also  complained  of 
the  form  of  the  abstract,  and  requested  that  it  be  put  in  better 
shape  for  examination,  and  that,  when  the  requirements  were 
met,  it  be  returned  to  him  for  further  examination.  According 
to  the  testimony  of  the  defendants,  the  abstract,  wdth  the  re- 
quirements of  plaintiffs'  attorney,  was  turned  over  to  an  ab- 
stracter, with  directions  to  secure  affidavits  and  to  do  whatever 
was  necessary  to  perfect  the  title.  This,  of  course,  necessitated 
some  delay.  The  defendants  did  not  return  the  abstract  to  plain- 
tiffs or  to  their  attorney ;  but  shortly  before  the  trial  commenced 
in  the  court  below,  they  tendered  a  new  abstract,  which,  it  is 
claimed,  shows  a  good,  merchantable  title  to  the  farm.  Plain- 
tiffs refused  to  accept  the  new  abstract,  and  the  trial  proceeded. 
The  new  abstract  is  not  before  us,  nor  has  counsel  for  appellant 
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pointed  out  any  defects  therein;  so  that,  so  far  as  the  court  is 
at  present  advised,  it  met  all  the  requirements  of  the  contract. 
We  held,  in  Mock  v.  Chalstrom,  121  Iowa  411,  that : 

''Where  an  action  is  commenced  against  a  vendor  by  his 
vendee,  based  upon  an  alleged  defect  in  or  failure  of  title^  it 
will  be  su£Scient  to  defeat  the  action  if  it  be  made  to  appear  that 
before  trial  the  title  has  been  perfected.  Stevenson  v.  Polk,  71 
Iowa  288." 

Assuming  that  the  new  abstract  met  the  requirements  of  the 
contract,  it  was  sufficient  upon  this  x)oint. 

With  reference  to  the  alleged  representations  as  to  the  water 
supply,  and  as  to  the  ownership  of  the  one-acre  tract  on  which 
the  schoolhouse  was  situated,  the  evidence  is  conflicting;  and  it 

is  not  claimed  that  Robert  made  any  represen- 
'  puBOHAsu/^        tations  that  wjere  false.     It  is  claimed  that  he 


reMission 


insufldent  was  present,  and  could  have  heard  what  his 

oDce.  father  said.    He  denied  hearing  the  alleged  re- 

presentations. It  was  not  at  all  unnatural  for  defendant,  in 
showing  the  farm,  to  have  referred  to  the  schoolhouse,  in  desig- 
nating the  comer,  or  lines  of  the  farm ;  and  it  is  not  improbable 
that  it  was  stated  that  the  schoolhouse  was  situated  thereat. 
We  are  not  persuaded,  however,  that  plaintiff  was  deceived 
thereby,  or  that  he  believed  from  the  statements  made  that  de- 
fendant owned  the  ground  on  which  the  schoolhouse  was  situated. 
He  must  have  known  that  it  was  used  for  school  purposes.  De- 
fendants' delay  in  furnishing  a  new  abstract  may  have  been  in- 
excusable ;  but,  so  far  as  the  record  disclosed,  plaintiffs  were  in 
no  wise  prejudiced  thereby.  It  is  not  claimed  that  the  value  of 
the  farm  was  misrepresented,  or  that  it  was  worth  less  than  the 
consideration  paid. 

Plaintiffs  further  contend  that  the  deed  conveying  the  High- 
land Park  property  was  delivered  to  Deming  with  instructions 
to  hold  it  until  the  defendants  furnished  an  abstract  to  the  farm. 
Deming  denies  that  anything  was  said  about  the  abstract,  or 
that  he  was  instructed  to  hold  it  until  a  deed  was  received  from 
Mclntire.  He  testified  that  he  did  not  deliver  it  until  he  re- 
ceived the  Mclntire  deed,  but  that,  on  account  of  a  defect  in  the 
first  deed,  a  second  one  was  executed  on  July  25th.  Deming 's 
version  of  the  transaction  is  corroborated  to  some  extent  by  the 
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receipt  given  plaintiffs,  and  by  the  fact  that  they  later  signed 
the  notes  for  $10,000  and  $3,000  respectively,  together  with  the 
mortgages  given  to  the  Blakesburg  Savings  Bank  to  secure  the 
payment  thereof,  and  delivered  the  same  to  the  defendant. 
Plaintiffs  sought  to  excuse  the  execution  of  the  notes  and  mort- 
gages by  saying  they  were  threatened  with  a  lawsuit  if  they  re- 
fused. This  testimony  is  not  persuasive,  and  is  contradicted. 
It  will  be  noted  that  the  contract  did  not  make  time  the  essence, 
and  provided  that  the  transaction  should  be  consummated  as 
soon  as  each  party  furnished  an  abstract  showing  a  merchantable 
title  to  their  respective  properties.  This  allowed  a  reasonable 
time;  and,  so  far  as  the  record  shows,  an  abstract  meeting  the 
requirements  of  the  contract  was  tendered  before  the  trial.  Plain- 
tiffs did  not  attempt  to  repudiate  the  transaction  in  September, 
after  it  was  learned  that  the  record  title  was  imperfect,  but,  on 
the  contrary,  returned  the  abstract,  with  the  requirements  of 
their  attorney,  to  the  defendant,  so  that  the  title  could  be  per- 
fected. Evidence  offered  to  show  the  general  reputation  of  both 
A.  V.  and  Robert  McIntire  for  good,  moral  character  and  truth 
and  veracity  was  submitted  by  an  equal  or  greater  number  of 
neighbors,  who  assert  that  their  reputation  is  good  in  both  re- 
spects. This  evidence  offered  little  assistance  in  arriving  at  our 
conclusion. 

We  need  not  consider  the  effect  of  the  failure  of  plaintiffs 
to  comply  with  the  court's  decree  granting  them  only  10  days 
within  which  to  examine  the  new  abstract  and  furnish  defend- 
ant with  a  statement  of  the  objections  and  requirements  of  their 
attorney  thereto,  except  to  say  that  this  requirement  and  pro- 
vision of  the  decree  in  the  court  below  shall  not  be  held  to  in  any 
wise  prejudice  appellants'  right  to  demand  and  receive  a  mer- 
chantable title  to  the  Davis  County  land,  together  with  an  ab- 
stract showing  same;  and  to  this  extent  the  decree  is  set  aside 
and  modified.  We  are  convinced  that  the  decree  dismissing 
plaintiffs'  petition  should  be  sustained*  The  proof  of  the  alleged 
fraudulent  representations  is  not  sustained  by  a  preponderance 
of  the  evidence,  and  no  suflBcient  reason  is  shown  for  rescinding 
the  contract  or  for  the  cancellation  of  the  deed  conveying  the 
residence  property  to  Robert  McIntire. 
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It  follows  that  the  decree  of  the  court  below  must  be  and  is, 
in  all  other  respects, — Affirmed, 

Evans,  C.  J.,  Arthur  and  Paville,  JJ.,  concur. 


John  McKinstry,  Petitioner,  v.  Charles  A.  Dewey,  Judge, 

et  al..  Respondents. 

QUABDIAN  AND  WAKD:  Temporary  Appointment  Without  Notice. 
The  appointmcut  of  a  temporary  guardian  of  the  person  and  prop- 
erty of  a  person,  without  notice^  is  violative  of  the  "due  process*' 
clause  of  the  Constitution. 

Certiorari  to  Washington  District  Court. — Charles  A.  Dewey, 

Judge. 

^         December  13,  1921. 

Original  action  in  certiorari,  to  review  the  granting  of  an 
order  by  the  judge  of  the  district  court  of  Washington  County, 
Iowa,  appointing  a  temporary  guardian  for  petitioner. — An- 
mdled. 

•   Livingston  &  Eicher  and  W.  M.  Keeley,  for  petitioner. 

Brookhart  Bros,,  for  respondents. 

Paville,  J. — From  the  record  before  us,  it  appears  that, 
on  the  16th  day  of  May,  1921,  one  Charley  McKinstry  presented 
to  the  respondent,  Honorable  Charles  A.  Dewey,  a  judge  of 
the  district  court  of  Iowa,  in  and  for  Washington  County,  in 
chambers,  a  petition  praying  that  he,  the  said  Charley  McKin- 
stry, be  appointed  temporary  guardian  of  the  person  and  estate 
of  the  petitioner  herein ;  that  at  said  time  the  said  respondent 
entered  an  order  upon  said  petition,  appointing  the  said  Charley 
McKinstry  temporary  guardian  of  the  property  of  the  said 
John  McKinstry,  and  directing  that  he  qualify  and  give  bond 
in  the  sum  of  $25,000.  Said  petition  does  not  appear  to  have 
been  filed  in  the  ofiBce  of  the  clerk  of  the  district  court  of  Wash- 
ington County,  Iowa,  at  said  time,  nor  had  any  notice  of  the 

Vol.  192  Ia.— 48 
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said  hearing  before  the  respondent  as  judge  of  said  court,  or  of 
the  commencement  of  said  action  in  the  district  court  of  Wash- 
ington County,  Iowa,  been  had  upon  the  petitioner.  Petitioner 
brings  this  action  in  this  court  by  certiorari,  to  review  the  ac- 
tion of  the  respondent  as  judge  of  said  district  court  in  making 
said  order,  and  in  appointing  a  temporary  guardian  of  the  prop- 
erty of  the  petitioner  without  giving  any  notice  whatever  to  the 
petitioner  of  said  proceedings. 

The  sole  question  for  our  determination  is  whether  or  not, 
under  the  statutes  of  this  state,  a  judge  of  the  district  court, 
upon  presentation  of  a  petition  of  this  character,  can  legally  ap- 
point a  temporary  guardian  of  the  person  and  property  of  an 
alleged  incompetent,  without  giving  any  notice  to  such  person  of 
the  application  for  the  appointment  of  said  temporary  guardian. 

Section  225  of  the  Code  provides  that  the  district  court 
shall  have  jurisdiction  **to  appoint  guardians  of  the  persons 
and  property  of  all  persons  resident  in  the  county  subject  to 
guardianship/' 

Section  3219  of  the  Code  provides  for  the  appointment  of 
a  guardian  for  a  person  of  unsound  mind,  and  that  the  said 
proceedings  shall  be  by  a  petition,  verified  by  affidavit,  and  pre- 
sented to  the  district  court  of  the  county  of  which  the  alleged 
incompetent  is  an  inhabitant. 

Section  3220  of  the  Code  provides: 

**Such  petition  shall  set  forth,  as  particularly  as  may  be, 
the  facts  upon  which  the  application  is  based,  and  shall  be  an- 
swered as  in  other  ordinary  actions,  all  the  rules  of  which  shall 
govern  so  far  as  applicable  and  not  otherwise  provided  in  this 
chapter.  The  applicant  shall  be  plaintiff  and  the  other  party  de- 
fendant, and  either  party  may  have  a  trial  by  jury.  The  petition 
may  be  presented  to  the  judge,  who  may  appoint  a  temporary 
guardian." 

The  proceedings  in  the  instant  case  were  had  under  the  last 
sentence  in  said  section.  The  question  for  our  determination 
is  whether  or  not,  in  proceedings  under  the  authority  conferred 
by  said  Section  3220,  the  judge  may  appoint  a  temporary  guar- 
dian upon  the  mere  presentation  of  the  petition,  without  requir- 
hig  the  appearance  of  the  defendant  in  said  action  or  the  service 
of  any  notice  on  said  defendant  of  said  proceedings.    The  sec- 
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tion  is  broad  in  its  terms,  and  requires  that  the  proceedings 
in  court  shall  conform  as  nearly  as  may  be  to  actions  by  ordinary 
proceedings  in  this  state.  This  would  require  the  service  of  an 
original  notice  within  proper  time,  before  the  defendant  would 
be  required  to  answer  in  the  district  court.  In  the  trial  in  the 
district  court,  by  the  terms  of  this  statute,  a  jury  may  be  re- 
quired. But  granting  that  such  notice  is  essential  to  the  final 
determination  and  trial  of  the  question  involved,  and  to  the 
appointment  of  a  permanent  guardian,  we  are  still  confronted 
with  the  question  as  to  whether  or  not,  under  this  statute,  the 
power  conferred  upon  the  judge  to  appoint  a  temporary  guardian 
upon  presentation  of  the  petition  confers  the  x>ower  so  to  do  with- 
out any  notice  to  the  defendant  in  the  action  of  said  application 
for  the  appointment  of  a  temporary  guardian.  The  proceed- 
ing for  the  appointment  of  a  guardian  who  is  an  inhabitant  of 
the  county,  under  this  statute,  is  a  proceeding  in  personam. 
Raher  v.  Raher,  150  Iowa  511 ;  Holly  v.  Holly,  157  Iowa  584. 

It  cannot  be  disputed  that,  by  such  order  of  appointment, 
the  defendant  in  such  an  action  could  be  deprived  of  his  liberty 
by  the  guardian,  and  could  likewise  be  deprived  by  the  tempor- 
ary guardian  of  all  management,  control,  and  use  of  his  prop- 
erty. Can  this  be  done  upon  the  presentation  of  a  verified  pe- 
tition to  a  judge,  and  without  any  notice  whatever  to  the  party 
who  is  thus  placed  under  temporary  guardianship  ?  This  identi- 
cal question  does  not  appear  to  have  been  before  us  for  determin- 
ation. 

In  McCoy  v.  Nuese,  154  Iowa  563,  we  said : 

''Had  plaintiff  wished  to  suspend  her  grandfather's  legal 
right  to  receive  and  hold  his  own  property,  pending  her  applica- 
tion for  appointment  of  a  guardian,  she  could,  under  our  statute, 
have  secured  a  temporary  appointment,  without  notice,  and, 
armed  with  this  authority,  have  taken  possession  and  control 
of  the  estate  until  the  final  hearing,  and  thus,  perhaps,  have  been 
in  stronger  position  to  question  the  dealings  of  the  old  man  until 
the  question  of  his  competency  was  duly  adjudicated. ' ' 

This,  however,  was  dictum,  and  the  question  involved  in  this 
proceeding  was  not  before  the  court  for  determination. 

Holly  V.  Holly,  supra,  involved  the  question  of  setting  aside 
the  appointment  of  a  guardian,  but  no  question  appears  to  have 
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been  raised  in  that  case  as  to  the  jurisdiction  of  the  judge  to 
appoint  a  temporary  guardian  without  notice. 

This  proceeding  is  not  to  be  confused  with  proceedings  for 
the  commitment  of  an  insane  person  to  the  hospital  for  the  in- 
sane. That  is  an  altogether  different  matter,  and  the  method 
to  be  pursued  and  the  remedy  sought  are  altogether  different 
from  those  in  a  proceeding  for  the  appointment  of  a  guardian. 
We  have  held  that  the  investigation  into  the  question  of  insanity 
before  the  board  of  commissioners  of  insanity  may  be  had  with- 
out notice  to  the  person  suspected  of  being  insane.  Chavannes 
V,  Priestly,  80  Iowa  316;  County  of  Black  Hawk  v.  Springer y 
58  Iowa  417 ;  Bisgaard  v.  Duvall,  169  Iowa  711 ;  Corcoran  v. 
Jerrel,  185  Iowa  532. 

In  proceedings  like  those  under  consideration  in  the  instant 
case,  the  object  is  not  the  care  and  confinement  of  a  lunatic  in 
the  state  hospital  for  the  insane,  but  solely  the  appointment  of  a 
guardian  of  the  person  or  property  of  one  alleged  to  be  incom- 
petent. Under  the  statute,  the  petition  may  be  presented  to  the 
judge  by  any  person.  No  proof  is  required  by  affidavits  or 
otherwise,  beyond  the  verified  averments  of  the  petition,  unless, 
on  his  own  motion,  the  judge  may  require  other  proof. 

In  Chase  v.  Hathaway,  14  Mass.  222,  the  Supreme  Judicial 
Court  of  Massachusetts,  in  1817,  discussed  the  question.  This 
was  a  case  wherein  the  judge  of  the  probate  court  appointed  a 
guardian  for  an  alleged  non  compos,  ^vithout  notice.  The  lan- 
guage of  the  court  is  pertinent  to  a  situation  similar  to  the  one 
in  the  case  at  bar.    The  court  said : 

**  There  being  no  provision  in  the  statute  for  notice  to  the 
party  who  is  alleged  to  be  incompetent,  by  reason  of  insanity, 
to  manage  his  estate,  it  seems  that  the  judge  of  prbbate  did  not 
think  such  notice  essential  to  his  proceedings.  But  we  are  of 
.opinion  that,  notwithstanding  the  silence  of  the  statute,  no  decree 
of  a  probate  court  so  materially  affecting  the  rights  of  property 
and  the  person  can  be  valid,  unless  the  party  to  be  affected  has 
had  an  opportunity  to  be  heard  in  defense  of  his  rights.  It  is 
a  fundamental  principle  of  justice,  essential  to  every  free  govern- 
ment, that  every  citizen  shall  be  maintained  in  the  enjoyment  of 
his  liberty  and  property,  unless  he  has  forfeited  them  by  the 
standing  laws  of  the  community,  and  has  had  opportunity  to 
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answer  such  charges  as,  aec6rding  to  those  laws,  will  justify  a 
forfeiture  or  suspension  of  them." 

See,  also.  Wait  v.  Maxwell,  5  Pick.  (Mass.)  217;  Hathawa'^ 
V,  Clark,  5  Pick.  (Mass.)  490. 

The  Supreme  Court  of  Alabama,  in  the  ease  of  McCurry  v. 
Hooper,  12  Ala.  823,  at  an  early  day  investigated  the  question 
of  the  right  to  appoint  a  guardian  for  a  person  non  compos  men- 
tis. As  in  the  instant  case,  the  proceedings  for  the  appointment 
of  a  guardian  were  wholly  ex  parte.    The  court  said : 

**I  think  it  is  a  fundamental  principle  of  justice,  essential 
to  the  rights  of  every  man,  that  he  shall  have  notice  of  any  ju- 
dicial proceeding  that  is  about  to  be  had  for  the  purpose  of  di- 
vesting him  of  his  property  or  the  control  of  it,  that  he  may 
appear  and  show  to  them  who  sit  in  judgment  on  his  rights 
that  he  has  not  lost  them  by  the  commission  of  a  crime;  nor 
should  those  rights  be  taken  from  him  by  reason  of  any  misfor- 
tune." 

The  same  rule  has  been  recognized  by  the  Supreme  Court 
of  Alabama,  in  Eslava  v.  Lepretre,  21  Ala.  504;  Moody  v.  Bibb, 
50  Ala.  245;  and  Molton  v.  Henderson,  62  Ala.  426. 

In  Eddy  v.  People,  15  111.  386,  the  Supreme  Court  of  Illinois 
reviewed  a  question  involving  the  determination  of  the  fact  of 
lunacy  and  the  appointment  of  a  conservator  of  the  estate  of  the 
lunatic.    The  court  said : 

'*The  statute  provides  that,  whenever  a  lunatic  has  any 
estate,  the  judge  of  the  circuit  court  of  the  county  in  which  such 
lunatic  lives  shall,  on  the  application  of  any  creditor  or  relative 
of  the  lunatic,  order  a  jury  to  be  summoned,  to  inquire  whether 
such  person  be  lunatic;  and  if  the  jury  shall  so  find,  the  judge 
shall  appoint  a  conservator,  etc.  The  statute  is  silent  upon  the 
subject  of  notice,  and  the  question  is,  whether  it  is  regular  to 
proceed  without  notice  to  the  supposed  lunatic.  We  are  clearly 
of  opinion  that,  upon  the  general  principles  of  law,  the  supposed 
lunatic  is  entitled  to  reasonable  notice." 

In  Martin  v.  Motsiynger,  130  Ind.  555  (30  N.  E.  523),  the 
court  had  under  consideration  a  proceeding  under  the  statute 
of  that  state  for  the  appointment  of  a  guardian  of  a  person  al- 
leged to  be  of  unsound  mind.     The  court  said : 

**The  appellant  insists  that  jurisdiction  of  her  person  could 
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only  be  acquired  by  notice,  and  the  record,  showing  aflirmatively 
that  there  was  no  notice,  aflSrmatively  shows  want  of  jurisdic- 
tion. The  statute  providing  for  proceedings  of  this  character 
does  not,  in  terms,  require  notice,  and  the  proceedings  may  be 
regular  and  valid,  without  the  service  of  any  notice  upon  the 
party.  •  •  •  But,  while  this  is  true,  and  while  there  may  be  a  valid 
inquest  and  judgment  in  such  cases  without  notice,  when  the 
party  is  present,  it  is  otherwise  when  he  is  not  present  and  is  not 
represented  by  someone  authorized  to  appear^ for  him.  While 
the  statute  does  not  in  terms  provide  for  notice,  the  proceedings 
are  of  such  a  character  that  they  cannot  be  ex  parte  and  be  valid. 
If  the  statute  was  to  be  construed'  as  authorizing  proceedings 
of  an  ex-parte  character,  it  would  be,  to  that  extent,  in  conflict 
with  the  Constitution  of  the  United  States,  and  void.  The  pro- 
ceeding, if  su<;cessful,  results  in  the  deprivation  of  both  liberty 
and  property.  The  guardian,  when  appointed,  is  guardian  of 
both  person  and  estate ;  and,  under  the  Constitution,  no  man  can 
be  deprived  of  either  liberty  or  property  without  due  process  of 
law.  He  is  entitled  to  his  day  in  court.  When  he  is  actually 
brought  in,  or  voluntarily  appears,  he  has  the  right  guaranteed 
him  by  the  Constitution.  If,  however,  he  is  not  brought  in,  and 
the  court,  after  an  ex-parte  hearing,  and  without  notice  to  him 
of  any  character,  and  without  his  knowledge,  proceeds  to  hear 
and  determine  the  matter,  it  cannot  be  said  that  he  has  had  his 
day  in  court." 

In  Mason  v.  Beazley,  10  Ky.  Law  Rep.  154,  it  is  said: 

**No  person,  even  though  the  court  may  be  of  the  opinion 
that  such  person  is  incompetent  on  account  of  imbecility  or 
otherwise,  should  be  deprived  of  the  right  to  manage  and  control 
his  or  her  property,  without  being  offered  an  opportunity  to  be 
heard.'' 

In  Stewart  v.  Taylor,  111  Ky.  247  (63  S.  W.  78*),  the  court 
of  appeals  of  Kentucky  reviewed  the  authorities  to  some  extent, 
and  held  that,  where  the  statute  is  silent  on  the  question  of  no- 
tice, the  alleged  incompetent  is  entitled  to  notice  of  the  pendency 
of  the  proceedings,  and  to  have  reasonable  opportunity  afforded 
him  to  defend.    The  court  said : 

**  Otherwise,  unscrupulous  persons  might  go  into  court,  and 
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have  one  who  is  perfectly  sane  adjudged  of  unsound  mind,  and 
for  a  time  take  his  property  from  his  control." 

In  AUis  V,  Morton,  4  Qray  (Mass.)  63,  where  a  guardian 
of  an  incompetent  was  appointed  without  notice,  the  court  said : 

'*And  if  the  statutes  were  wholly  silent  on  the  subject,  the 
benignant  principles  of  the  common  law  would  require  the  notice 
to  be  given." 

In  Eutchins  v.' Johnson,  12  Conn.  376,  the  Supreme  Court 
of  Errors  of  that  state,  in  discussing  the  question  of  the  appoint- 
ment of  a  conservator  of  the  property  of  a  party  non  compos, 
said: 

**  Notice  of  such  a  proceeding,  so  important  to  the  subject, 
is  required,  by  the  fundamental  principles  of  justice." 

In  Holman  v.  Holman,  80  Me.  139,  the  court  had  under  con- 
sideration the  appointment  of  a  guardian  of  an  insane  person. 
The  court  said : 

**It  is  true  that  there  is  no  express  statute  provision  re- 
quiring such  notice.  But  it  is  a  well  settled  rule  of  the  common 
law  that,  when  an  adjudication  is  to  be  made  which  will  seriously 
affect  the  rights  of  a  person,  he  should  be  notified,  and  have  an 
opportunity  to  be  heard.  Necessity  creates  some  exceptions  to 
the  rule." 

See,  also,  Coolidge  v.  Allen,  82  Me.  23. 

In  Supreme  Council  v.  Nicholson,  104  Md.  472  (65  Atl.  320), 
the  court  of  appeals  of  Maryland  reviewed  the  authorities,  and 
said: 

» 

**It  is  difficult  to  overestimate  the  gravity  and  seriousness 
of  the  consequences  to  the  citizen  which  necessarily  flow  from  an 
adjudication  declaring  him  to  be  non  compos  mentis.  He  is 
divested  of  his  property,  and  may  be  restrained  of  his  liberty, 
and  incarcerated  in  an  insane  asylum.  To  assert  that  this  can 
be  done,  under  the  general  principles  of  American  law,  with- 
out notice,  or  opportunity  to  be  heard,  is  shocking  to  one's  sense 
of  justice  and  humanity.  No  such  general  rule  of  procedure 
can  be  recognized  by  the  American  courts." 

In  In  re  Wellman,  3  Kan.  App.  100  (45  Pac.  726),  the  court 
of  appeals  of  Kansas  reviewed  a  statute  of  that  state  in  a  similar 
proceeding,  and  held : 

**  Notice  and  opportunity  to  be  heard  lie  at  the  foundation  of 
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all  judicial  proeedure.  They  are  fundamental  principles  of  jns- 
tir^e,  which  cannot  \ye  ignored.  Without  them,  no  citizen  would 
be  Hafe  from  the  machination^s  of  secret  tribunals,  and  the  most 
Mine  member  of  the  community  might  be  adjudged  insane,  and 
landed  in  a  madhouse/' 

In  In  re  Allen,  82  Vt.  365  (73  Atl.  1078),  the  cases  are  re- 
viewed, and  it  is  held  that  the  statutes  of  that  state  should  be 
construed  in  the  light  of  the  requirements  of  the  principle  of  the 
common  law ;  and  that,  so  construed,  the  alleged  insane  person 
is  entitled  by  law  to  proper  notice  of  such  proceedings  and  to  an 
ojjportunity  to  be  present  and  defend. 

In  Jone$  v.  Learned,  17  Colo.  App.  76  (66  Pac.  1071),  the 
Supreme  Court  of  Colorado,  in  considering  a  similar  statute, 
said: 

"This  section  did  not,  in  terms,  require  notice  to  be  served 
uj)on  the  luyatic.  The  authorities,  however,  are  as  one  that  such 
notice  is  necessary,  irrespective  of  statute." 

A  leading  case  on  the  subject  is  Evans  v.  Johnson,  39  W. 
Va.  299,  wherein  the  court  reviewed  the  appointment  of  a  guar- 
dian of  an  alleged  incompetent  without  notice.    The  court  said : 

''It  lies  at  the  fountain  of  justice  in  all  legal  proceedings 
that  the  person  to  be  affected  have  notice  of  such  proceedings. 
Ah  such  an  appointment  takes  from  the  person  the  possession  and 
control  of  his  property,  and  even  his  freedom  of  person,  and  com- 
mits his  property,  his  person,  his  liberty  to  another,  stamps  him 
with  the  stigma  of  insanity,  and  degrades  him  in  public  estima- 
tion, no  more  important  order  touching  a  man  can  be  made,  short 
of  conviction  of  infamous  crime.  Will  it  be  said,  in  answer  to 
this,  tliat  he  is  insane,  and  that  notice  to  an  insane  man  will  do 
him  no  good?  The  reply  is  that  his  insanity  is  the  very  question 
to  be  tried,  and  he  the  only  party  interested  in  the  issue.  In 
many  cases,  if  notice  be  given  him,  he  will  be  prompt  to  attend, 
and  in  person  bo  the  unanswerable  witness  of  his  sanity.  In 
some  cases,  if  notice  be  not  given  him,  those  interested  in  using 
his  property  or  robbing  him  of  it  will  effectuate  a  corrupt  plan. 
Almost  as  well  might  we  convict  a  man  of  crime  without  notice. 
There  is  abundant  authority  for  this  position.  Even  though  the 
statute  be  silent  regarding  notice,  as  oui's  is  in  the  matter  of  ap- 
pointment of  committees  by  the  county  courts,  though  the  statute 
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providing  for  the  appointment  by  circuit  court  requires  notice, 
yet  the  common  law  steps  in  and  requires  it." 

In  Dozier,  Ex  Parte,  4  Baxt.  (Tenn.)  81,  the  court  said: 

**No  provision  is  made  for  notice  and  copy  of  the  petition 
to  the  alleged  lunatic  when  an  application  is  made  to  the  county 
court,  but  when  the  application  is  made  to  the  chancery  court, 
the  procedure  cannot  be  inaugurated  without  such  notice,  and 
service  of  a  copy  of  the  petition.  It  was'  never  intended  by  the 
legislature  that  so  important  a  proceeding  as  that  of  declaring 
a  party  a  lunatic,  and  taking  charge  of  his  person  and  his  es- 
tate, should  be  consummated  without  personal  notice." 

It  is  contended  by  the  counsel  for  respondent  that  the  statute 
in  question  has  been  in  the  Code  for  many  years,  and  that  it  has 
been  the  universal  custom  and  practice  of  judges  throughout  the 
state,  during  all  of  that  time,  to  appoint  temporary  guardians 
upon  the  presentation  of  a  petition,  and  without  any  notice.  A 
similar  situation  arose  and  a  similar  argument  was  presented  to 
the  Supreme  Court  of  Missouri  in  Hunt  v.  Searcy,  167  Mo.  158 
(67  S.  W.  206),  in  which  the  court  said: 

'*It  is  too  clear  for  argument  that  this  qualification  and  at- 
tempted authority  for  depriving  the  accused  of  his  liberty  or 
property  without  notice  violates  both  the  state  and  Federal  Con- 
stitutions, and  does  not  constitute  'due  process  of  law.'  But 
one  reason  can  be  suggested  for  not  serving  the  person  to  be  tried 
with  notice,  and  that  is  that,  as  he  is  insane,  a  notice  to  him 
would  be  useless  and  meaningless.  This  argument  begs  the  ques- 
tion ;  for  the  issue  to  be  tried  is  whether  he  is  insane  or  not ;  and 
to  fail  to  give  him  notice  for  this  reason  is  to  forestall  the  very 
purpose  of  the  inquest.  But  even  if  he  be  a  raving  maniac,  he 
can  appear  by  attorney  or  through  his  friends,  and  see  that  a 
proper  person  is  appointed  guardian,  or  that  a  proper  care  is 
given  to  his  property  and  to  his  person.  •  •  *  It  will  not  do 
to  say  that,  in  the  57  years  that  these  provisions  not  requiring 
notice  have  been  on  the  statute  books,  no  instance  is  recorded  of 
any  sane  person  being  so  adjudged  and  deprived  of  his  liberty 
or  property,  and  that  instances  of  such  outrages  are  found  only 
in  highly  colored  and  improbable  stories  in  works  of  fiction. 
•  •  •  It  would  be  a  travesty  upon  justice,  worthy  to  be  drama- 
tized, to  hold  that  a  sane  man  is  entitled  to  notice  before  his 
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liberty  or  property  can  be  taken  from  him,  but  that  this  can  be 
done  in  a  probate  court  in  a  proceeding  to  declare  the  persbn  so 
to  be  treated  to  be  insane,  or  to  declare  that  the  protection  of 
the  Constitution  does  not  extend  to  a  person  who  is  charged  to 
be  insane,  and  that,  upon  such  an  ex-parte  charge,  in  an  ex-parte 
proceeding,  his  liberty  and  property  can  be  taken  away  from 
him/' 

With  little  conflict,  the  authorities  sustain  the  general  propo- 
sitions announced  in  the  foregoing  cases,  in  actions  of  this  kind. 
We  cannot,  of  course,  in  this  proceeding,  review  the  facts  al- 
leged in  the  petition  presented  to  respondent.  It  presents  the  not 
altogether  unusual  situation  of  a  man  of  advanced  years,  who 
has  been  twice  married  and  has  children  by  both  marriages.  One 
son,  it  appears,  has  been  unfortunate  financially,  and  the  father 
has  apparently  favored  him  by  large  assistance.  The  alleged  in- 
competent appears  to  own  and  manage  a  large  farm,  and  to  have 
property  worth  $200,000.  Without  any  notice  or  any  appear- 
ance in  his  behalf,  this  man  has  been  summarily  placed  under 
guardianship,  and  his  entire  property  turned  over  to  a  guardian. 
As  before  stated,  we  cannot  and  do  not  pass  upon  the  question 
of  the  advisability,  necessity,  or  propriety  of  having  a  guardian 
appointed  for  the  person  or  property  of  the  petitioner.  We  are 
constrained  to  hold,  however,  that  such  appointment  cannot 
legally  be  made  in  any  case  until  after  notice  to  the  alleged  in- 
competent, and  until  he  has  a  right  to  be  heard  in  his  own  bfihalf . 

The  basic  guaranty  of  our  fundamental  law  is  that  no  man 
shall  be  deprived  of  life,  liberty,  or  property,  without  due  process 
of  law.  This  is  of  the  very  genius  of ,  our  institutions.  It  has 
come  down  to  us  from  the  days  of  the  Magna  Charta.  It  is  among 
our  choice  heritages.  It  should  not  be  lightly  cast  aside,  even 
under  a  claim  of  necessity.  If  such  proceedings  can  be  had  with- 
out any  notice,  the  door  is  opened  wide  for  the  machinations  of 
the  designing  or  the  malicious.  Under  such  a  rule,  no  citizen 
can  rest  in  security  of  either  person  or  property;  for,  utterly 
unbeknown  to  him,  and  without  opportunity  to  be  heard,  he  may 
suddenly  discover  that  he  has  been  placed  under  guardianship  as 
an  incompetent,  and  his  property  turned  over  to  a  conservator. 
Such  a  rule  is  repulsive  to  our  American  ideals  of  justice,  and 
antagonistic  to  the  fundamental  rights  guaranteed  to  the  in- 
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dividual  citizen.  It  would  contravene  those  essential  principles 
which  a  liberty-loving  and  law-respecting  people  cherish  and 
hold  most  sacred.  It  is  argued  by  counsel  that  the  appointment 
of  guardians  in  such  cases,  without  notice,  has  been  a  universal 
custom  in  this  state.  If  such  be  the  case,  ''it  is  a  custom  more 
honored  in  the  breach  than  in  the  observance."  Neither  age  nor 
custom  can  make  valid  that^  which  is  essentially  and  fundament- 
ally wrong. 

This  case  is  an  original  proceeding  in  certiorari,  to  test  the 
legality  of  the  action  of  the  respondent,  as  judge,  in  appointing 
a  guardian  of  the  property  of  the  petitioner,  without  the  service 
on  petitioner  of  any  notice  of  the  proceedings.  Limiting  our 
decision  expressly  to  that  question,  we  hold  that  the  respondent, 
as  judge,  acted  illegally  in  appointing  a  guardian  for  the  prop- 
erty of  the  petitioner  without  reasonable  notice  to  petitioner  of 
said  proceedings. 

Said  appointment  is,  therefore,  void,  and  the  order  com- 
plained of  is — AnntUled, 

All  the  justices  concur.  , 


New  England  Equitable  Insurance  Company,  Appellee,  v.  R. 

H.  Boldrick  et  al.,  Appellants. 

JUDGMENT:    Merger  and  Bar— Splitting  Cause  of  Action.    A  surety 

1  who,  in  an  aetion  on  the  bond,  brings  in,  by  cross-petition,  a  party 
who  has  agreed  'Ho  repay  to  said  surety  all  loss,  damages,  charges, 
expense,  and  attorney  fees"  which  the  surety  may  suffer  or  be 
compelled  to  pay  on  account  of  such  suretyship,  and  obtains  judg- 
ment against  said  indemnitor  for  the  amount  of  the  judgment  which 
plaintiff  obtains  against  the  surety,  thereby  exhaiuis  his  remedy 
on  the  contract  of  indemmtyy  and  may  not  maintain  a  subsequent 
action  against  the  indemnitor  to  recover  attorney  fees  paid  out  by 
the  surety  in  said  former  action,  even  though  the  claim  for  such 
fees  was  specifically  omitted  from  the  prayer  in  said  former  action. 

C0NTBA0T8:      Construction — Severable    (?)    or   Entire    (7)      A   con- 

2  tract  **to  repay*'  to  a  surety  **all  loss,  damages,  charges,  expense, 
and  attorney  fees*'  which  the  surety  may  suffer  or  be  compelled 
to  pay  on  account  of  such  suretyship  is  not  severable,  and  will  not 
support  successive  or  independent  actions. 
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TBIAL:     Verdict— Dual  Motions  for  Directed  Verdict  Do  Kot  Waive 

3    Jury.    Principle  reaffirmed  that  dual  motions  by  both  plaintiff  and 

defendant  for  a  directed  verdict  do  not,  in  the  absence  of  consent 

by  both  parties,  constitute  an  implied  waiver  of  jury  and  an  implied 

consent  that  the  cause  may  be  determined  by  the  court. 

Appeal  from  Polk  District  Court — ^L.  L.  Thompson,  Judge. 

December  13,  1921. 

Action  at  law,  to  recover  money  judgment  upon  a  written 
contract  of  indemnity.  The  material  facts  are  sufficiently  stated 
in  the  following  opinion.  There  was  a  judgment  for  plaintiff, 
and  defendants  appeal. — Reversed. 

Clinton  R.  Dom  and  A.  L.  Steele,  for  appellants. 

Miller,  Kelly,  Skuttleworth  &  Seehurger,  for  appellee. 

Weaver,  J. — On  September  7, 1915,  the  defendant  Boldrick, 
as  contractor  for  the  performance  of  certain  work  and  service  for 
one  Anna  K.  Hopkins,  being  required  to  give  a  bond  to  secure 
,    ,  such  performance,  made  written  application  to 

1.  Judomekt:  ^  '  *^^ 

mo^er  and  the  plaintiff  compauy  to  become  his  surety.  This 
cause  of  action,  application  was  signed  and  executed  by  the  said 
Boldrick  and  by  his  codef  endant  herein,  W.  A.  Drennen.  Acting 
upon  this  application,  the  plaintiff  became  surety  upon  the  bond 
given  to  Hopkins.  By  the  terms  of  the  application,  the  defend- 
ants undertook  **to  indemnify  the  company,  and  save  it  harm- 
less against  all  loss,  cost,  damage,  charge,  and  expense  that  may 
accrue  to  it,  whether  sustained  or  incurred  by  reason  of  any  act, 
default,  or  neglect  of  the  applicant  on  account  of  claims  made 
under  or  in  connection  with  said  bond  or  any  extension  or 
continuation  thereof ;  the  applicant  agreeing  to  repay  to  said  com- 
pany all  such  loss,  cost,  damage,  charge,  and  expense,  including 
the  fees  or  other  compensation  and  expense  of  any  and  all  at- 
torneys and  agents  employed  by  the  company,  to  investigate  or 
adjust  such  claims  or  to  defend  any  suit  in  which  the  company 
is  directly  or  indirectly  interested." 

In  October,  1916,  the  obligee  in  the  surety  bond,  Anna  K. 
Hopkins,  brought  suit  thereon  against  the  present  plaintiff  with 
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other  defendants,  including  Boldrick.  The  surety  company  ap- 
peared to  the  fiction,  made  answer  to  the  petition,  and,  for  the 
expressed  purpose  of  avoiding  multiplicity  of  actions,  asked  that 
Drennen  be  brought  in  as  a  defendant,  and  required  tq  answer 
its  cross-petition,  in  which  pleading,  after  setting  up  the  indem- 
nity contract,  it  was  alleged  that  said  defendants  by  said  contract 
had  agreed  to  hold  plaintiff  harmless  against  loss,  damage,  at- 
torneys' fees,  and  expenses  incurred  in  making  its  defense  to  the 
Hopkins  claim;  and  because  of  such  conditions,  and  to  avoid 
multiplicity  of  suits,  it  asked,  by  way  of  affirmative  relief  against 
said  indemnitors,  that,  if  plaintiff  should  be  found  liable  upon 
said  bond,  it  should  have  judgment  against  Boldrick  and  Drennen 
for  the  amount  of  such  adjudged  liability,  and  for  all  attorneys' 
fees,  costs,  and  expenses  incurred  in  making*  its  defense.  De- 
fendants appeared  to  the  cross-petition,  and  denied  liability. 
The  issues  joined  in  the  proceeding  were  set  down  for  trial  as  in 
equity.  There  was  a  trial  to  the  court,  pending  which  counsel 
for  the  surety  company  dictated  into  the  record  a  modification 
or  amendment  to  the  cross-petition,  by  striking  therefrom  the 
words,  **as  well  as  for  all  attorneys'  fees,  costs,  and  expenses 
incurred  by  it  in  making  proper  defense  to  this  action,"  and 
by  substituting  a  prayer  for  relief,  as  follows : 

**  Wherefore,  the  defendant  the  New  England  Equitable 
Insurance  Company  prays  that,  if  this  court  should  find  that 
there  is  any  liability  of  this  defendant  to  the  plaintiff  or  any 
of  the  other  defendants  except  R.  H.*  Boldrick  and  W.  A.  Dren- 
nen under  the  bond,  copy  of  which  is  marked  Exhibit  B,  and 
attached  to  and  made  a  part  of  plaintiff's  petition,  that  this 
court  may  enter  a  decree  providing  that  the  defendant  the 
New  England  Equitable  Insurance  Company  shall  recover  from 
each  and  both  of  the  defendants  R.  H.  Boldrick  and  W.  A. 
Drennen,  judgment  for  any  amount  for  which  the  defendant  the 
New  England  Equitable  Insurance  Company  may  be  found 
liable  on  said  bond;  and  that  said  defendant  New  England 
Equitable  Insurance  Company  be  given  such  other  and  further 
relief  as  to  this  court  may  seem  just  and  equitable." 

The  trial  resulted  in  a  decree  for  the  plaintiff,  Hopkins, 
by  which,  after  applying  the  .unexpended  remainder  in  her 
hands  of  the  contract  price  of  the  work  to  the  payment  of  liens 
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and  charges  in  favor  of  subcontractors,  she  was  adjudged  en- 
titled to  recover  from  the  surety  company  and' Boldrick  the 
sum  of  $228.13,  with  interest  and  costs.  It  was  also  further 
ordered  and  adjudged  that  the  surety  company  recover  upon 
its  cross-petition  against  Boldrick  and  Drennen  judgment  in 
the  sum  of  $228.13,  and  for  the  costs  of  the  action.  No  appeal 
was  taken  from  this  decree  by  either  party;  and  thereafter,  on 
May  1,  1919,  Drennen  paid  and  discharged  said  judgment  in 
full.  After  the  discharge  of  said  judgment,  the  surety  company 
began  this  action  at  law  against  Boldrick  and  Drennen  upon  the 
indemnity  contract  above  mentioned,  to  recover  the  sum  of  $300 
which  it  claims  to  have  expended  for  attorneys'  fees  in  the 
action  brought  by  Hopkins. 

The  defendants  deny  liability  for  the  pajrment  of  such 
claim,  and  allege  that,  in  the  Hopkins  case,  the  surety  company, 
for  the  express  purpose  of  avoiding  multiplicity  of  actions  and 
disposing  of  all  the  mutual  claims  and  demands  of  the  parties  in 
a  single  action,  caused  Drennen  to  be  made  a  party  thereto, 
and  pleaded  said  indemnity  contract  as  the  basis  of  its  right 
to  demand  judgment  against  said  defendants;  that  defendants 
appeared,  in  response  to  the  cross-petition;  and  that  the  issues 
so  joined  were  adjudicated  and  settled  by  the  decree ;  and  that, 
by  reason  thereof,  no  other  or  further  action  can  be  maintained 
thereon  by  the  plaintiff. 

The  issues  thus  joined  were  tried  to  a  jury.  When  the  testi- 
mony was  concluded,  each  \)arty  moved  for  a  directed  verdict. 
Defendant's  motion  was  overruled,  and  plaintiff's  motion  sus- 
tained. Verdict  was  directed  and  returned  for  the  plaintiff  for 
the  full  amount  of  the  claim  sued  upon ;  and  from  the  judgment 
so  entered,  the  defendants  appeal. 

I.  The  most  important  question  argued  by  counsel  is 
whether  the  cross-action  by  the  plaintiff  herein  against  Boldrick 
and  Drennen  in  the  Hopkins  case,  and  the  recovery  of  judgment 
by  plaintiff  upon  the  issues  so  joined,  had  the  effect  to  exhaust 
plaintiff's  remedy  upon  the  contract  there  pleaded,  and  thereby 
to  bar  further  demand  or  right  of  action  upon  the  same  instru- 
ment. That  a  party  having  a  right  of  action  against  another 
will  not  be  permitted  to  split  his  demand  and  maintain  separate 
suits  upon  the  dissevered  parts  is  a  rule  too  familiar  and  too 
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well  established  to  call  for  discussion.  This  is  not  questioned 
by  the  appellees;  but  it  is  argued  that  this  case  does  not  come 
within  the  cited  rule,  because  the  contract  of  indemnity  on  which 
the  suit  is  brought  is  severable,  and  separate  and  distinct  or 
successive  actions  may  be  maintained  upon  separate  and  distinct 
items  of  claim  arising  thereon.  The  suit,  as  we  have  seen,  is 
based  solely  upon  the  defendants'  contract  to  indemnify  and 
hold  the  plaintiff  harmless  against  loss,  cost,  expense,  or  dam- 
age which  it  might  suffer  or  incur  by  reason  of  its  becoming 
Boldrick 's  surety  upon  the  bond  to  Mrs.  Hopkins. 

A  contract  to  indemnify  and  hold  harmless  under  such  cir- 
cunustances  is  not  an  original  covenant  or  promise  to  pay,  but 
is  rather  an  undertaking  to  repay  or  reimburse  the  indemnitee, 
or  make  good  to  him  the  actual  loss  which  he  may  suffer.  Cousins 
V.  Paxton  &  Gallagher  Co.,  122  Iowa  465.  The  consideration 
for  such  contract  and  the  promise  or  undertaking  of  the  parties 
on  either  side  was  single  and  entire,  the  one  assuming  the  obliga- 
tion of  surety  on  the  bond  to,  Hqpkins,  and  the  other  promising 
to  repay  or  make  good  to  the  surety  any  actual  loss  or  damage 
which  he  might  thereby  suffer.  The  contract  had  reference  to 
the  conditions  as  they  should  exist  or  eventuate  when  plaintiff's 
liability  on  the  bond  to  Hopkins  was  finally  adjudicated  or  other- 
wise determined ;  and  if,  when  that  stage  was  reached,  it  should 
appear  that  plaintiff  had  sustained  actual  loss  in  costs,  attorneys' 
fees,  or  other  reasonable  expenses  actually  paid  in  making  its 
defense  in  that  action,  then  the  obligation  of  the  defendants  to 
make  good  their  undertaking  to  indemnify  the  plaintiff  would 
mature,  and  an  action  thereon  by  the  surety  would  lie.  It  is 
true  that,  in  enforcing  such  liability  against  the  indemnitors, 
the  plaintiff's  recovery  may  be  for  the  sum  of  various  items,  as, 
for  example,  for  attorneys'  fees,  for  costs,  and  for  other  ex- 
penses ;  but  they  constitute  mere  items  making  up  the  amount  of 
a  single  demand  or  claim,  and  do  not  represent  different  or 
distinct  causes  of  action.  One  of  the  characteristic  differences 
between  a  contract  of  indemnity  and  one  to  pay  legal  liabilities 
is  that,  upon  the  former,  an  action  cannot  be  brought  and  re- 
covery had  until  the  liability  indemnified  against  is  discharged ; 
whereas,  upon  the  latter,  the  cause  of  action  is  complete  when 
the  liability  attaches.    Moloney  v.  Nelson,  144  N.  Y.  182   (39 


768  New  England  Eq.  Ins.  Co.  v.  Boldrick.    [192  Iowa 

N.  E.  82) ;  American  E.  L.  Ins.  Co.  v,  Fardyce,  62  Ark.  562 
(54  Am.  St,  Rep.  305) ;  Cousins  v.  Paxton  &  Oallagher  Co.,  122 
Iowa  465 ;  Wilson  v.  Smith,  23  Iowa  252. 

It  is  to  be  borne  in  mind  that  the  contract  in  this  case  is 
not  to  indemnify  the  plaintiff  against  liability,  but  is  to  save 
harmless  against  loss,  and  **  repay  to  said  company  all  such  loss, 
cost,  damages,  charge,  and  expense.''  It  follows  of  necessity 
that,  had  that  objection  been  taken  advantage  of  by  the  defend- 
ants in  the  trial  of  the  issues  upon  the  cross-petition  in  the 
Hopkins  case,  the  cross-action  would  have  abated;  or,  what  is 
perhaps  more  probable,  the  action  being  in  equity,  the  court, 
while  refusing  to  tiy  or  adjudicate  at  that  time  the  issues  joined 
upon  the  cross-petition,  would  have  retained  jurisdiction  of  that 
controversy  until  the  issues  in  the  main  action  had  been  dis- 
posed of,  and  then  would  have  permitted  the  plaintiff  to  show, 
if  able,  that  it  had  been  damaged  in  respect  to  the  matters 
against  which  it  had  been  indemnified. 

II.  In  argument  in  this  court,  plaintiff  concedes  that,  at 
the  time  the  cross-petition  was  filed,  no  right  of  action  had 
accrued  in  its  favor  for  the  recovery  of  its  expenses  for  attor- 
neys' fees,  and  argues  that  its  action  in  striking  or  erasing  from 
its  pleading  the  specific  demand  for  recovery  of  attorneys'  fees 
had  the  effect  to  eliminate  that  item  from  adjudication  in  that 
proceeding,  and  to  leave  plaintiff  at  liberty  to  now  maintain  a 
new  and  independent  action  therefor.  Had  the  plaintiff,  pend- 
ing that  trial,  become  convinced  that  its  claim  or  claims  pleaded 
in  the  cross-petition  were  premature,  and  therefore  had  dis- 
missed its  cross-action,  it  would  be  difficult  to  avoid  the  con- 
clusion that,  when  the  main  controversy  on  the  Hopkins  bond 
had  been  adjudicated,  plaintiff  could  then  maintain  action  on 
the  indemnity  contract  to  recover  from  defendants  the  losses, 
if  any,  actually  sustained  or  expenses  actually  and  properly 
paid  in  making  its  defense.  But  plaintiff  did  not  dismiss  its 
cross-action  for  a  recovery  on  the  indemnity  contract.  It  in- 
sisted upon  and  was  granted  a  recovery  of  judgment  on  said 
contract,  a  judgment  which  has  been  paid  and  discharged.  Does 
it  still  retain  a  right  to  maintain  another  action  on  the  same 
undertaking  1    We  think  this  must  be  answered  in  the  negative. 

The  act  of  the  plaintiff  in  filing  its  cross-petition  and  mak- 


Dec,  1921]  New  England  Eq.  Ins.  Co.  v.  Boldrick.  769 

ing  defendants  parties  thereto  was,  in  effect,  the  equivalent  of 
an  independent  action  upon  the  indemnity  contract.  True,  as 
we  have  seen,  no  right  of  action  upon  any  item  of  damage,  cost, 
or  expense  had  yet  accrued  upon  that  contract ;  but  defendants, 
without  raising  that  objection,  joined  issue  upon  the  merits  of 
the  plaintiff's  claim;  and  upon  the  issue  so  joined,  the  plaintiff 
recovered  a  judgment.  If,  under  such  circumstances,  the  plain- 
tiff saw  fit  to  treat  the  indemnity  contract  as  affording  a  matured 
right  of  action  as  to  any  one  item  of  alleged  damage  or  loss, 
and  to  prosecute  the  same  to  judgment,  we  think  it  must  be  held 
to  have  exhausted  the  remedy  upon  such  contract,  and  that 
another  action  will  not  lie  to  recover  an  item  of  loss  or  expense 
of  which  no  account  was  taken  in  the  cross-action. 

As  we  have  already  suggested,  if,  upon  the  trial  of  the 
issues  upon  the  cross-petition,  question  had  been  raised  as  to 
the  maturity  of  a  cause  of  action  on  the  indemnity  contract, 
2  coNTBAOTB-  ^^^  ^^^^^  court,  haviug  all  the  parties  before  it, 

Jevlrlbfe^n)  would  doubtlcss  havc  suspended  the  hearing 
or  entire  (?)  upou  that  branch  of  the  case,  and  retained 
jurisdiction  thereof  for  final  disposition  when  the  main  action 
had  been  disposed  of  (see  Howard  v.  National  F.  D.  H,  Assn., 
169  Iowa  719,  728) ;  but,  the  objection  not  being  raised,  the  court 
was  not  bound  to  take  note  of  it,  and  was  within  its  jurisdiction 
in  trying  the  case  as  framed  by  the  respective  counsel.  The 
contract  of  indemnity  was  treated  as  having  matured,  and  plain- 
tiff was  given  judgment  thereon  against  the  indemnitors.  The 
contract  is  not  severable,  and  will  not  support  successive  or 
independent  actions.  Olmstead  v.  Bach,  78  Md.  132  (22  L.  R. 
A.  74) ;  Baird  v.  Vniied  States,  96  U.  S.  430  (24  L.  Ed.  703)  ; 
Warren  v.  Comings,  6  Cush.  (Mass.)  103;  Day  v.  Brenton,  102 
Iowa  482;  Loomis  v.  Clamhey,  69  Minn.  469  (72  N.  W.  707) ; 
WUliamS'Ahbott  Elec.  Co.  v.  Model  Elec,  Co.,  134  Iowa  665. 
In  other  words,  the  plaintiff,  having  brought  action  upon  the 
indemnity  contract  and  prosecuted  it  through  to  judgment  upon 
its  merits  (no  matter  in  abatement  being  pleaded  or  proved), 
cannot  maintain  another  action  and  have  another  recovery  upon 
the  same  contract.  There  are  in  this  contract  of  indemnity  no 
severable  and  distinct  stipulations  or  agreements  performable 
at  different  times,  or  upon  severable  or  distinct  considerations. 

Vol.  192  U.— 49 
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The  obligation  assumed  by  defendants  was  to  save  plaintiff 
harmless  and  to  repay  or  reimburse  it  for  its  losses  and  dam- 
ages sustained  by  reason  of  its  suretyship  on  the  bond  to  Mrs. 
Hopkins.  The  fact  that  the  performance  of  such  contract  might 
require  it  to  make  good  to  plaintiff  the  aggregate  of  several 
items  of  loss  or  expense  so  incurred,  makes  it  none  the  less  an 
entire  contract,  and  does  not  authorize  the  plamtiff  to  maintain 
a  separate  or  independent  suit  for  each  item.  Of  course,  the 
beneficiary  of  such  contract  may  sue  for  and  recover  a  part  of 
his  claim;  but  in  so  doing,  he  is  held  to  have  exhausted  his 
remedy,  and  his  right  of  action  for  the  omitted  part  of  his 
demand  is  thereby  barred.  WUliams-Abhott  Elec.  Co.  v.  Model 
Elec,  Co.,  134  Iowa  665;  Stevens  v.  Lockwood,  13  Wend.  (N. 
Y.)  644;  HUl  V.  Jay,  149  Pa.  243  (24  Atl.  293). 

The  defendants,  as  indemnitors,  did  not  assume  or  promise 
to  pay  the  costs,  expenses,  or  attorneys'  fees  in  the  Hopkins 
case.  Their  contract  was  solely  with  plaintiff,  to  indemnify  it 
for  any  loss  or  damage  so  sustained.  The  aggregate  of  plain- 
tiff's loss  or  damage  in  this  respect  measures  its  right  of  re- 
covery, and  that  aggregate  cannot  be  split  and  made  the  basis 
of  several  recoveries. 

III.  Appellee  advances  the  theory  that,  as  the  parties  each 
moved  for  a  directed  verdict,  this  operated  as  a  waiver  of  the 
jury  by  both,  and  that  the  findings  of  the  trial  court  upon  the 
„  _  ,^^ .  facts  are  to  be  given  the  effect  of  finality  which 

^ons  for^^i?***  ^'^  ^^  ^^  accorded  to  a  jury  verdict.  In  view  of 
do^not  wSfve*  *^®  conclusious  reached  in  the  preceding  para- 
jTiry.  graphs,  the  question  so  raised  is,  perhaps,  not 

of  material  importance;  but  to  avoid  any  misapprehension  on 
the  subject,  we  have  to  suggest  that,  while  the  rule  invoked  by 
counsel  is  followed  in  some  jurisdictions,  this  court  is  clearly 
and  definitely  committed  to  the  other  view.  See  the  recent  case 
of  Manska  v.  San  Benito  Land  Co.,  191  Iowa  1284,  where  most, 
if  not  all,  the  precedents  cited  by  appellee  are  considered,  and 
it  is  held  that,  in  the  absence  of  consent  by  both  parties,  separate 
motions  for  a  directed  verdict  are  not  tantamount  to  a  consent 
that  the  jury  be  discharged  and  that  the  issues  of  fact  be  decided 
by  the  court.  And  for  still  stronger  reason,  it  ought  not  to 
be  said  that  the  denial  of  a  motion  by  one  party  for  a  directed 
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verdict  in  his  favor  deprives  him  of  his  right  to  except  and 
assign  error  upon  the  direction  of  a  verdict  in  favor  of  his 
adversary. 

What  we  have  said  indicates  the  necessity  for  a  reversal 
of  the  judgment  appealed  from,  without  discussion  of  other 
alleged  errors.  For  the  reasons  stated,  the  judgment  of  the  dis- 
trict court  is — Reversed. 

Evans,  C.  J.,  Preston  and  Stevens,  J  J.,  concur. 


J.  L.  Owens  Company,  Appellant,  v.  Leland  Farmers  Elevator 

Company,  Appellee. 

8AUB8:     ZSxpresa  and  Implied  Wiairuity  in  Same  Sale.     An  implied 

1  warranty  that  a  grain  separator  is  reasonably  fit  for  the  purpose 
for  which  it  is  sold  may  exist  even  though  there  is  an  exprcM 
written  warranty  as  to  (a)  capacity  and  (b)  freedom  from  waste 
and  clogging. 

SALES:     Warranties — Sale  by   "Description."     An  implied  warranty 

2  of  reasonable  fitness  attends  the  sale  of  an  article  sold  ''by  descrip- 
tion," even  though  the  sale  is  accompanied  by  express  written  war- 
ranties not  inconsistent  therewith. 

SALES:     Warranties — ^Written  Excludes  Oral  Warranty.    Specific  writ- 

3  ten  warranties  exclude  specific  oral  warranties.  So  held  where  the 
written  warranties  covered  (a)  capacity  and  (b)  freedom  from 
waste  and  clogging,  and  where  the  buyer  sought  to  show  a  specific 
oral  warranty  that  the  machine  would  work  automatically. 

SALES:     Warranties — ^Nonimplied  Warranty.    The  law  will  not  imply 

4  a  warranty  that  a  machine  will  work  automatically. 

SALES:    Acceptance  as  Jury  Question.    Evidence  relative  to  the  buyer's 

5  notification  to  the  seller  of  the  unsatisfactory  condition  of  a  ma- 
chine, and  the  seller's  attempt  to  remedy  the  defects,  reviewed, 
and  held  to  present  a  jury  question  on  the  issue  of  acceptance. 

Appeal  from  Winnehago  District  Coitrt. — M.  F.  Edwards, 

Judge. 

December  13,  1921. 

Action  to  recover  the  purchase  price  of  personal  property. 
Counterclaim  by  defendant.  Judgment  on  the  counterclaim. 
Plaintiff  appeals. — Reversed, 
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Tom  Boynton  and  Francis  B.  Hart,  for  appellant. 
Thompson,  Loth  <fe  Lowe,  for  appellee. 

Stevens,  J. — Plaintiff,  appellant  herein,  a  corporation  hav- 
ing its  principal  place  of  business  at  Mbineapolis,  Minnesota, 
commenced  this  action  against  the  defendant,  appellee  herein, 
a  corporation  having  its  principal  place  of  business  at  Leland, 
Iowa,  to  recover  the  purchase. price  of  a  Dual  Marquis  machine, 
which  was  sold  to  the  defendant  upon  written  order,  with  ex- 
press warranties.  Plaintiff's  petition  is  in  the  usual  form  of 
an  action  of  the  character  stated,  and  included  a  copy  of  tlie 
signed  order,  with  the  warranties  printed  on  the  reverse  side 
thereof.  The  defendant  in  its  answer  set  up  the  breach  of  the 
express  warranties  and  of  certain  implied  warranties;  that  the 
sale  was  not  completed  for  the  reason  that  defendant  refused  to 
accept  the  machine;  and  that  it  rescinded  the  contract  within 
a  reasonable  time,  and  offered  to  return  the  machine.  The 
signed  order,  among  other  things,  provided  as  follows: 

**If  the  machine  does  the  work  according  to  your  guarantee 
on  back  of  this  order,  we  will  pay  for  it  cash  within  10  days 
after  date  of  invoice,  in  which  event  we  shall  be  entitled  to  a 
discount  of  5  per  cent;  otherwise  the  terms  are  to  be  30  days 
net  from  date  of  invoice.  Special  arrangements  for  note  settle- 
ment may  be  made,  bearing  8  per  cent  interest  from  date  of 
invoice  at  your  approval. 

**If  we  are  unable  to  make  this  cleaner  work  to  our  satis- 
faction through  our  operation,  we  are  to  notify  you  and  give 
you  an  opportunity  to  have  your  representative  come  and  show 
us  how  to  run  the  machine ;  whereupon  definite  settlement  shall 
be  made,  rendering  it  unnecessary  for  your  representative  to 
again  appear,  unless  so  requested  and  at  our  expense.  In  the 
event  that  your  representative  is  unable  to  make  this  machinery 
operate  according  to  the  guarantee  on  the  back  of  this  order, 
we  are  to  notify  your  office  at  Minneapolis,  Minnesota,  stating, 
in  substance,  the  difficulty,  and  you  are  to  advise  us  what  dis- 
position is  to  be  made." 

The  express  warranties  printed  on  the  back  of  the  signed 
order  are,  in  substance,  as  follows :    That  the  machine  would  be 
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made  of  good  material,  made  by  expert  workmen  in  a  work- 
manlike manner  for  elevator  and  warehouse  wear ;  that  it  would 
be  substantial  and  durable;  that  it  'Vill  separate  an  average 
mixture  of  wild  and  tame  oats,  in  good  No.  1  or  No.  2  wheat,  to 
from  y2  to  1%  lbs.  to  the  bushel  once  through.  On  a  mixture 
of  from  8  to  10  lbs.  up  to  20  or  30  lbs.  of  wild  and  tame  oats 
in  wheat,  tlie  machine  will  reduce  it  to  froml^^  to  3  lbs.  once 
through,  depending  upon  the  conditions  of  the  grain,  and  that 
in  making  the  above  separation  there  will  be  no  loss  of  wheat 
through  suction,  tailing,  or  otherwise.''  The  warranty  also 
provides  that,  if  appellant's  special  barley  gang  is  used,  the 
machine  will  '^also  reduce  a  mixture  of  wild  and  tame  oats  in 
barley  to  a  degree  of  perfectness  within  1^^  to  21^  lbs.  of  what 
is  guaranteed  above  it  will  do  on  the  same  mixture  in  wheat;" 
that  it  would  have  a  capacity  of  from  600  to  800  bushels  per 
hour  of  wheat  and  barley;  that  **the  separating  sieves  will  not 
clog  by  even  the  heaviest  mixture  of  wild  oats,  kingheads,  or 
thistles;"  and  that  '^the  above  capacities  are  given  on  the 
separating  gangs.  If  scalping  or  receiving  cleaning  only  is  done, 
the  capacities  can  be  increased  to  suit,  and  are  only  limited  by 
the  size  sieves  which  are  used." 

The  court  did  not,  in  its  instructions  to  the  jury,  define 
the  term  warranty,  either  express  or  implied ;  and  the  only  state- 
ment of  the  warranties  which  defendant  alleged  were  violated 
was  in  the  court's  statement  of  the  issues. 

The  issues  as  to  the  alleged  breach  of  warranties  submitted 
to  the  jury  by  the  court  were  substantially  as  follows:  (1) 
That  the  machine  did  not  have  the  warranted  capacity  for  wheat 
or  barley,  and  tliat  its  capacity  did  not  exceed  250  bushels  per 
hour;  (2)  that  in  its  operation  there  was  an  unreasonable  loss 
of  wheat  through  suction,  tailing,  and  otherwise,  and  that  a 
great  amount  of  wheat  was  lost  and  wasted  by  being  carried  out 
with  the  dirt  and  waste  from  the  machine;  (3)  that  the  operat- 
ing sieves  clogged  at  frequent  intervals,  interfering  with  the 
continuous  operation  of  the  machine;  (4)  that  the  said  machine 
was  not  reasonably  adapted  to  the  purpose  for  which  it  was 
ordered,  and  that  it  required  the  constant  attention  of  one  and 
the  frequent  attention  of  two  men  at  all  times  during  its  opera- 
tion; (5)  that  the  apparatus  into  which  the  grain  is  fed  is  not 


774  Owens  Co.  v.  Leland  Farmers  Elev.  CJo.    [192  Iowa 

automatic,  and  will  not  adjust  itself  after  being  set,  but  the 
feed  is  so  constructed  as  to  require  frequent  manual  adjustment ; 
that  it  is  likely  to  clog  and  overflow,  thereby  clogging  the  ma- 
chine and  wasting  the  grain. 

The  first  three  of  the  warranties  above  referred  to  are 
treated  by  counsel  in  argtunent  as  coming  within  the  specific 
terms  of  the  written  instrument.  The  others  are  referred  to  as 
implied  warranties.  Before  proceeding  to  a  discussion  of  the 
questions  presented  for  review,  we  will  make  a  brief  general 
statement  of  the  record.  The  order  is  dated  September  30, 1918, 
and  was  obtaind  by  A.  C.  Weisman,  appellant's  salesman,  at  a 
meeting  of  appellee's  board  of  directors.  The  cleaner  was  de- 
livered at  appellee's  elevator  December  23d  following.  Mr. 
Weisman  undertook  to  at  once  install  and  test  the  capacity  of 
the  machine.  It  did  not  operate  to  the  satisfaction  of  defend- 
ant's manager  and  board  of  directors.  One  or  more  representa- 
tives of  plaintiff  at  different  times  subsequently  visited  Leland, 
tested  the  machine,  and  sought  to  demonstrate  its  capacity  and 
efiiciency  to  the  satisfaction  of  the  purchaser.  The  evidence 
tended  to  show  that  the  sieves  clogged;  that  its  operation  re- 
quired constant  attention;  that  it  was  wasteful;  and  that  its 
capacity  was  much  less  than  600  or  800  bushels  of  wheat  per 
hour.  Plaintiff  offered  evidence  to  the  effect  that  the  grain 
used  in  making  the  test  was  wet,  sprouted,  and  wholly  unsuit- 
able therefor.  The  testimony  upon  this  point  is  in  conflict,  the 
witnesses  for  defendant  testifying  that  the  grain  was  not  damp 
or  sprouted  to  such  an  extent  as  to  reasonably  interfere  with  the 
successful  operation  of  the  machine  to  its  full  capacity. 

The  evidence  on  behalf  of  the  defendant  further  tended  to 
show  that,  before  the  order  was  signed,  plaintiff's  salesman 
was  informed  by  members  of  defendant's  board  of  directors 
that  they  employed  only  a  manager  and  a  helper  in  the  elevator ; 
that  they  did  not  desire  to  purchase  a  machine  that  would  re- 
quire constant  attention  to  operate  it,  or  one  that  would  make  it 
necessary  to  employ  other  and  further  help ;  that  plaintiff's  sales- 
man then  stated  to  the  officers  of  defendant  that  the  machine  in 
question  operated  automatically ;  and  that  it  would  not  be  neces- 
sary for  defendant  to  employ  other  or  further  help;  that  it 
was  self-adjusting,  and  would  require  only  occasional  attention. 
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Counsel  for  appellant,  at  the  outset  of  the  trial,  interposed 
a  general  objection  to  any  testimony  as  to  conversations,  state- 
ments, or  representations  by  plaintiff's  salesman,  or  of  negotia- 
tions between  the  parties  occurring  prior  to  the  signing  of  the 
order,  upon  the  ground  that  same  was  merged  in  the  written  in- 
strument.   These  general  objections  were  overruled  by  the  court. 

The  propositions  relied  upon  by  appellant  for  reversal  are : 

(a)  The  admission  of  parol  evidence  of  conversations  and 
negotiations  between  the  parties,  prior  to  the  signing  of  the 
written  order;  the  refusal  to  charge  the  jury  that  same  were 
merged  in  the  written  instrument ;  the  submission  to  the  jury  of 
the  issue  of  implied  warranties. 

(b)  The  admission  of  testimony  to  prove  the  alleged  re- 
presentations and  statements  of  Weisman  'that  the  machine  was 
self-adjusting  and  operated  automatically,  and  that  it  would  not 
be  necessary  for  appellee  to  employ  other  or  further  help  in  case 
it  was  installed  in  its  elevator,  for  the  reason  that  same  consti- 
tuted an  express  oral  warranty,  which  could  not  be  shown  or 
added  to  the  express  warranties;  and  the  submission  to  the  jury 
of  the  issue  of  implied  warranty,  based  upon  the  above  repre- 
sentations. 

(c)  That  defendant  received,  accepted,  and  retained  the 
machine  for  an  unreasonable  time,  with  full  notice  of  its  defects, 
without  notice  to  appellant  of  such  defects,  at  its  office  in  Min- 
neapolis, Minnesota;  and  that,  by  reason  thereof,  it  waived  its 
right  of  rescission. 

These  propositions  are  presented  in  the  record  and  in  argu- 
ment under  various  assignments ;  but  they  are,  in  substance,  the 
matters  relied  upon  for  reversal.  Appellant,  at  the  close  of 
plaintiff's  testimony,  moved  for  a  directed  verdict,  upon  the 
ground  that  it  affirmatively  appeared  from  the  evidence  that  the 
defendant  had  failed  to  comply  with  the  terms  of  the  written 
order  by  giving  notice  and  by  rescinding  within  a  reasonable 
time.  This  motion  was  overruled.  The  case  was  tried  below  and 
is  argued  in  this  court  upon  the  theory  that  the  warranted 
capacity  of  the  machine  is  not  limited  to  its  operation  in  clean- 
ing No.  1  and  No.  2  wheat.  The  express  warranty  as  to  these 
grades  of  wheat  apparently  has  nothing  to  do  with  the  war- 
ranted capacity  of  the  machine  per  hour.     Both  the  parties 
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agree  that  no  No.  1  or  No.  2  wheat  is  grown  in  the  vicinity  of 
Leland,  and  Weisman  admitted  that  he  knew  that  fact  at  the 
time  the  written  order  was  signed. 

I.  It  will  be  observed  that  the  machine  was  expressly  war- 
ranted to  have  a  specified  capacity,  and  warranted  in  various 
other  particulars.  The  law  is  well  settled  in  this  state  that  a 
.   «  T«.  wkrranty  may  be  implied  that  the  machine  is 

^JiS  wan-^ty  reasonably  fit  and  suitable  for  the  purpose  for 
m  same  sale.  which  it  is  sold,  notwithstanding  the  fact  that 
the  written  contract  contains  express  warranties  (Bticy  v.  Pitts 
Agr,  Works,  89  Iowa  467 ;  Western  Elec.  Co,  v,  BaertJiel,  127 
Iowa  467 ;  Loxtercamp  v,  Lininger  Imp.  Co.,  147  Iowa  29 ; 
Amerjican  P.  P.  Co.  v.  American  P.  A.  Co.,  172  Iowa  139 ;  Shirte- 
vant  Co.  V.  Le  Mars  6as  Co.,  188  Iowa  584;  Alpha  Checkrower 
Co.  V.  Bradley  &  Co.,  105  Iowa  537 ;  Pew  Co.  v.  Karley  &  Tiien- 
sor,  154  Iowa  559;  Ideal  Htg.  Co.  v.  Kramer,  127  Iowa  137; 
Blackmore  v.  Fairbanks,  Morse  &  Co.,  79  Iowa  282) ;  also,  that 
express  warranties  provided  in  a  written  contract  of  sale  cannot 
be  added  to  or  varied  by  parol  evidence.  Nichols,  Shepard  &  Co. 
V.  Wyman,  71  Iowa  160 ;  Blackmore  v.  Fairbanks,  Morse  cfe  Co., 
supra;  Buoy  v.  Pitts  Agr.  Works,  supra;  Four  Traction  Auto 
Co.  V.  Hurni,  156  Iowa  725 ;  Western  Elec.  Co.  v.  Ba^rthel,  127 
Iowa  467 ;  Electric  Storage  Bat.  Co.  v.  Waterloo,  C.  F.  &  N.  R. 
Co.,  138  Iowa  369 ;  Four  Traction  Auto  Co.  v.  Hurni,  170  Iowa 
476.  Also,  that,  where  an  article  is  purchased  by  description 
of  the  seller,  there  is  an  implied  warranty  tliat  the  goods  will 
correspond  with  the  description  furnished.  Gould  v.  Stein,  149 
Mass.  570  (22  N.  E.  47) ;  Henry  <&  Co.  v.  Talcott,  175  N.  Y.  385 
(67  N.  E.  617) ;  Lissberger  v.  Kellogg,  78  N.  J.  L.  85  (73  Atl. 
67) ;  Section  14  of  the  Uniform  Sales  Act,  Chapter  396,  Acts  of 
the  Thirty-eighth  General  Assembfy.  Section  14  did  not,  how- 
ever, go  into  effect  until  after  the  order  in  question  was  signed. 
The  record  discloses  in  this  case  that  plaintiff  s  salesman,  who 
took  the  order,  was  fully  informed  by  the  officers  of  defendant 
as  to  the  kind  of  machine  desired,  the  work  it  would  be  required 
to  perform,  and  also  as  to  the  quality  and  grades  of  wheat  grown 
in  the  vicinity  of  Leland,  and  that  would  be  likely  to  be  cleaned 
by  the  machine.  The  implied  warranty  of  fitness  for  the  use 
intended  is  not  necessarily  in  conflict  with  the  express  warranties. 
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There  was  ample  evidence  from  which  the  jury  might  well  have 
inferred  that  the  machine  was  wholly  unsuitable  for  the  purpose 
intended.  Even  if  it  were  conceded  that  the  express  warranties 
covered  all  matters  complained  of  by  defendant,  the  submission 
to  the  jury  of  the  implied  warranty  of  reasonable  fitness  could 
not  have  been  prejudicial  to  appellant.  As  stated  above,  the 
evidence  tended  to  show  that  the  sieves  clogged ;  that  the  machine 
was  wasteful ;  that  it  at  no  time  reached  its  warranted  capacity ; 
that  it  wholly  failed  to  come  up  to  the  express  warranties  as  to 
these  matters. 

The  question  whether  the  wheat  used  in  making  the  test  was 
reasonably  fit  for  the  purpose  was  a  question  of  fact  for  the  jury. 
Defendant  was  not  required,  under  the  written  order,  or  under 

the  warranties  printed  on  the  back  thereof,  to 
*"  r^nties :  Tale  by     f  umish  No.  1  or  No.  2  whcat  iu  making  the  test 

aicnp  ion.  ^^  capacity  and  fitness.  The  designated  capacity 
of  the  machine  is  not  based  upon  these  grades  of  wheat.  None 
of  the  oflBcers  of  defendant  had  ever  seen  a  Dual  Marquis  ma- 
chine, and  appellant's  salesman  was  informed  that  they  would 
have  to  rely  wholly  upon  his  representations.  He  thereupon 
gave  a  description  thereof  orally,  and  also  exhibited  and  ex- 
plained a  large,  illustrated  circular  published  and  circulated  by 
appellant,  fully  describing  the  machine.  The  submission  to  the 
jury  of  the  issue  of  implied  warranty  as  to  reasonable  fitness  af- 
fords no  ground  of  reversal. 

II.  The  court  also  submitted  the  further  issue  of  an  implied 
warranty  based  upon  the  alleged  conversation  between  defend- 
ant's board  of  directors  and  Weisman,  prior  to  the  signing  of 
3  salbs-  war-  *^^  ordcr,  that  they  desired  a  machine  that 
ten^iSciudes*^  would  80  Operate  as  not  to  require  constant  at- 
orai  warranty,  tcutiou  or 'the  employment  of  additional  help, 
and  that  Weisman  stated  and  represented  that  the  machine  was 
self-adjusting  and  automatic  in  its  operation.  The  submission 
of  this  issue  was  challenged  by  proper  objection  to  the  admission 
of  the  testimony  to  prove  same,  and  by  exception  to  the  court's 
instructions. 

Evidence  of  oral  express  warranties  was  inadmissible.  De- 
fendant had  no  right  to  show  by  parol  that  plaintiff's  salesman 
warranted  the  machine  to  be  self-adjusting  and  automatic  in  its 
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4.  salks:  war- 


operation;  and  further,  that  it  required  only 
ranties:  non-        occasional  attention;  and  that  the  employment 

implied  war-  '  tr     w 

'•"^y-  of  further  help  would  not  be  necessary,  on  ac- 

count of  the  operation  of  the  machine.  The  law  would  not  imply 
a  warranty  to  that  effect.  The  effect  of  this  evidence,  if  any,  was 
to  establish  a  warranty  by  parol  in  addition  to  those  contained 
in  the  written  agreement.  This  is  forbidden.  (See  the  authori- 
ties cited  supra.) 

The  answer  contained  no  charge  of  fraud.  It  may  be  that 
Weisman  falsely  represented  the  machine  to  be  self-adjusting 
and  automatic  in  its  operation,  but  advantage  cannot  be  taken 
thereof  by  appellee  upon  the  theory  of  an  implied  warranty. 
The  evident  theory  of  counsel  for  appellee  is  that,  as  plaintiff's 
salesman  was  fully  informed  that  the  officers  of  defendant  de- 
sired only  to  purchase  a  machine  that  was  self-adjusting  and 
automatic  in  its  operation,  the  law  would  imply  therefrom  that 
the  machine  sold  was  so  constructed.  These  matters  do  not  go  to 
the  question  of  implied  fitness.  We  find  nothing  in  the  written 
order  or  warranties  printed  on  the  back  thereof  indicating  that 
defendant  desired  to  purchase  a  self-acting  and  automatic  opera- 
ting cleaner.  If  such  was  the  understanding  of  the  parties,  it 
should  have  been  included  in  the  contract.  We  think  the  sub- 
mission of  this  issue  to  the  jury  was  both  erroneous  and  preju- 
dicial. 

III.  The  only  remaining  point  requiring  particular  atten- 
tion is  the  contention  of  appellant  that  notice  that  the  machine 
was  unsatisfactory  was  not  given  within  a  reasonable  time  after 

it  was  delivered  and  installed  in  the  defendant's 
^*  ?(^tance*a8  clcvator,  and  that  it  did  not  specify,  in  sub- 

jury  quefition.  g^ancc,  the  defects  in  the  machine  or  the  diffi- 
culty m  operating  it.  We  think  this  Contention  without  substan- 
tial merit.  Defendant  was  not  required  by  the  contract  to  notify 
appellant  in  writing,  but  it  was  required  to  notify  it  at  its  office 
in  Minneapolis.  The  agreement  on  the  part  of  defendant  was  to 
pay  for  the  machine  within  ten  days,  if  it  worked  according  to  the 
warranties  printed  on  the  back  of  the  order.  The  evidence  fully 
justified  the  finding  of  the  jury  that  the  machine  at  no  time 
operated  to  the  satisfaction  of  defendant,  or  came  up  to  the  ad- 
mitted warranties. 
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Plaintiff  continued  to  send  its  representatives  to  Leland,  to 
demonstrate  the  machine  and  to  make  it  operate  as  warranted. 
Samuel  L.  Kuehnle,  who  visited  Leland  February  14,  1919,  tes- 
tified that  he  was  an  expert  in  the  employ  of  plaintiff;  that  he 
demonstrated  the  machine ;  and  that,  in  his  judgment,  it  showed 
a  capacity  of  at  least  600  bushels  per  hour.  He  attributed  the 
failure  of  the  machine  to  do  perfect  work  to  the  damp,  sprouted 
condition  of  the  wheat.  The  evidence  as  to  the  success  of  the 
test  made  by  him  is  in  conflict.  Kuehnle,  who  was  accompanied 
by  Weisman,  was  informed  by  appellee's  representative  that  the 
machine  would  not  be  accepted;  that  it  was  not  satisfactory; 
and  that  it  did  not  comply  with  the  warranties.  Kuehnle  was 
the  general  agent  of  appellant.  Other  representatives  of  appel- 
lant had  previously  visited  Leland  and  tested  the  machine  with- 
out success — at  least  such  is  the  showing  made  by  appellee.  The 
manager  of  appellee  testified  that  he  cleaned  one  car  of  wheat  of 
1,000  bushels,  and  that  about  12  hours  were  consumed  in  the 
operation;  that  the  sieves  clogged;  that  the  machine  carried 
the  grain  over  with  the  dirt  and  waste,  and  did  not  operate  sat- 
isfactorily. Some  time  after  Mr.  Kuehnle  visited  Leland  on  Feb- 
ruary 14th,  Mr.  Holland,  the  president  of  defendant  company, 
had  a  conversation  over  the  telephone  with  someone  at  appel- 
lant's office  in  Minneapolis,  during  which  he  stated  that  the  ma- 
chine was  unsatisfactory,  and  would  not  be  accepted  or  paid  for. 
On  June  23,  1919,  the  defendant  notified  appellant  by  letter  at 
its  office  in  Minneapolis  that  its  board  of  directors  had  decided 
to  return  the  machine,  and  asked  for  shipping  directions.  No 
objection  was  made  by  appellant  in  reply  to  the  form  of  this 
notification,  or  that  it  was  insufficient :  but  appellant  stated  that 
it  was  not  interested  in  what  defendant  did  with  the  machine ; 
that  it  belonged  to  it,  and  its  officers  could  do  with  it  as  they 
pleased;  but  that,  if  it  was  shipped  to  Minneapolis,  it  would  not 
be  accepted.  The  question  whether  the  defendant  forfeited  its 
right  to  rescind,  by  failing  to  notify  appellant  at  once  of  the 
difficulty  with  the  machine,  instead  of  waiting,  pending  the  efforts 
of  appellant  to  demonstrate  its  capacity  and  fitness,  was  a  ques- 
tion of  fact,  to  be  submitted  to  the  jury.  We  cannot,  as  a  mat- 
ter of  law,  say  that  defendant  accepted  the  machine,  or  that  there 
was  an  unreasonable  delay  in  notifying  the  plaintiff  at  its  office 
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in  Minneapolis  that  the  machine  was  not  satisfactory,  when  all 
of  its  defects  and  claimed  unfitness  were  already  well  known  to 
appellant,  which  was  trying  to  adjust  it  to  comply  with  the  ad- 
mitted warranties.  Bamberger  v.  Burrows,  145  Iowa  441 ;  First 
Nat,  Bank  v.  Dutcher,  128  Iowa  413;  Laird  v.  Cole,  121  Iowa 
146 ;  Beeves  <&  Co,  v.  Younglove,  148  Iowa  699. 

Other  questions  discussed  by  counsel  are  without  merit,  or 
are  not  likely  to  arise  upon  a  retrial  of  this  case ;  and  therefore 
we  omit  discussion  thereof.  For  the  reason  already  indicated, 
the  judgment  of  the  court  below  must  be  and  is — Reversed. 

Evans,  C.  J.,  Arthur  and  Paville,  JJ.,  concur. 


M.  M.  Payne,  Appellee,  v.  George  W.  Hall  et  al.,  Appellants. 

NAVIGABLE  WATEBS:  Ownership  of  Iiands — Oenoral  PriBciples.  The 
following  principles  relative  to  the  title  to  the  bed  of  navigable 
streams  and  to  the  riparian  lands  and  accretions  thereto  along  such 
streams  are  recognized: 

1.  Meander  lines  and  high-water  lines  are  not  necessarily  co- 
terminous. 

2.  The  title  of  the  state  to  the  bed  of  the  stream  follows  the 
shifting  course  of  the  stream. 

3.  The  title  of  the  landowner  to  submerged  lands  which  reap- 
pear within  a  reasonable  time  is  not  disturbed. 

4.  Islands  formed  in  the  channel  of  the  river  belong  to  the  state, 
but  a  tract  of  land  is  not  an  island  when  it  is  entirely  surrounded 
by  water  under  high -water  conditions  only. 

5.  A  riparian  owner  is  entitled  to  accretions,  even  though  such 
accretions  extend  over  the  exact  spot  where  another  person  formerly 
owned  land  eroded  by  the  river. 

Evidence  reviewed,  and  held  that  the  tract  of  land  in  question 
was  accretion  to  riparian  lands,  and  not  ait  island  formed  in  the 
channel  of  the  river. 

Appeal  from  Fremont  District  Court. — E.  B.  Woodruff,  Judge. 

December  13,  1921. 

Action  to  quiet  title  to  certain  lands.  Decree  as  prayed, 
and  defendants  Hall  and  Poster  appeal.  The  facts  appear  in  the 
opinion. — Affirmed. 

R.  F.  Hickman  and  WHson  c6  Keenan,  for  appellants. 
Tinley,  Mitchell,  Pryor,  Ross  &  Mitchell,  for  appellee. 
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Paville,  J. — This  action  involves  certain  lands  adjacent 
to  the  Missouri  River  in  Fremont  County,  Iowa.  An  understand- 
ing of  the  matters  in  dispute  can  best  be  obtained  by  the  examina- 
tion of  the  accompanying  plat. 
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It  will  be  observed  that  there  are  three  irregular  lines 
running  across  the  plat.  The  middle  of  these  three  lines  repre- 
sents the  meander  line  of  the  Missouri  River,  which,  it  appears 
from  the  evidence,  was  also  approximately  the  eastern  bank  of  the 
river  as  it  existed  for  some  years  after  the  original  government 
survey,  which  was  made  in  1846.  As  indicated  on  the  plat,  the 
appellee,  M.  M.  Payne,  is  the  owner  of  numerous  40-acre  tracts 
lying  east  of  the  Missouri  River  in  Section  3.  He  was  also  the 
owner  of  certain  lands  immediately  adjacent  to  the  river.  All  the 
portion  of  Section  4  that  was  capable  of  being  surveyed  at  the 
time  of  the  original  survey  was  platted  as  Lot  1  of  Section  4. 
The  appellee  also  owned  Lots  1,  2,  and  3  in  Section  3,  all 
abutting  upon  the  original  meander  line  of  the  river. 

The  undisputed  evidence  shows  that,  many  years  ago,  the 
river  began  a  gradual  process  of  erosion  to  the  eastward,  and 
encroached  upon  these  lands  belonging  to  the  appellee.  This 
process  continue'd  until  a  time  not  definitely  fixed  in  the  evidence, 
but  approximately  the  latter  part  of  the  80 's,  when  the  river 
had  reached  its  easternmost  location.  At  that  time,  the  river  had 
entirely  overflowed  and  eroded  Lot  1  in  Section  4  and  Lots  1, 
2,  and  3  in  Section  3,  and  had  encroached  somewhat  upon  the 
land  farther  to  the  east.  The  irregular  line  to  the  right  in  the 
plat  indicates  the  approximate  location  which  the  river  reached 
in  this  manner.  At  a  later  date,  not  definitely  fixed  in  the  rec- 
ord, but  in  the  early  90 's,  the  river  began  to  recede  from  its  new 
location,  and  to  gradually  fill  in  its  former  bed  by  alluvial 
deposits.  It  formed  a  new  channel  farther  west  than  the  original 
channel  had  been,  and  at  the  time  of  the  trial,  the  eastern  or 
Iowa  bank  of  the  channel  of  the  river  was  as  indicated  by  the 
irregular  line  to  the  left  side  of  the  plat. 

It  is  the  contention  of  the  appellee  that  the  lands  marked 
on  the  plat  as  being  accretions  to  Lot  1  of  Section  4  and  Lots 
1,  2,  and  3  of  Section  3  belong  to  him,  and  he  seeks  to  quiet  title 
to  said  land.  It  is  the  contention  •  of  the  appellants  that  the 
lands  in  question  did  not  accrete  to  the  lands  of  appellee,  but 
that  an  island  was  formed  in  the  river  bed,  and  that  the  ac- 
cretions were  largely  made  to  said  island,  and  not  to  the  main- 
land. 

I.     A  few  general  observations  may  help  us  in  arriving  at  a 


Dec.,  1921]  Payne  v.  Hall.  783 

conclusion  in  the  ease.  It  is  conceded  on  all  hands  that  the 
Missouri  River  is  a  navigable  stream.  Meander  lines  are  not 
boundary  lines,  but  are  only  lines  of  survey,  to  determine  the 
area  included  in  irregular  tracts  bordering  on  navigable  streams 
or  lakes.  Riparian  owners  along  the  banks  of  the  Missouri 
River  in  Iowa  hold  title  to  the  land  to  high-water  mark,  re- 
gardless of  whether  or  not  the  same  coincides  with  the  meander 
line.  McMcmus  v.  Carmichael,  3  Iowa  1 ;  Houghton  v.  C.  D.  cfe 
M,  B.  Co.,  47  Iowa  370 ;  Holman  v.  Hodges,  112  Iowa  714. 

The  state  of  Iowa  owns  the  title  to  the  bed  of  the  Missouri 
River  from  high-water  mark  to  the  center  or  thread  of  the 
stream.  Iowa  v.  Illinois,  147  U.  S.  1 ;  Hardin  v.  Jordan,  140 
U.  S.  371 ;  Holman  v,  Hodges,  supra.  If,  by  a  slow  and  gradual 
process  of  erosion,  the  river  washes  away  its  banks  and  changes 
its  course,  the  title  of  the  state  to  the  bed  of  the  stream  follows 
the  course  of  the  river  in  forming  the  new  channel.  If  there 
is  some  avulsion  of  the  stream,  whereby  it  suddenly  changes 
its  channel  in  such  a  way  as  to  cut  off  a  body  of  land  which  still 
remains  in  such  a  condition  that  it  can  be  identified,  then  the 
boundary  lines  of  riparian  property  owners  are  not  changed 
by  such  sudden  avulsion  or  cut-off.  Kitteridge  v.  Bitter,  172 
Iowa  55. 

Where  lands  are  overflowed  and  submerged,  and  within  a 
reasonable  time  the  waters  retire  and  the  land  reappears,  the 
title  of  the  owner  is  not  disturbed,  and  the  proprietorship  re- 
mains in  the  original  owner.  MtUry  v.  Norton,  100  N.  Y.  424 
(3  N.  B.  581) ;  St.  Louis  v.  Butz,  138  U.  S.  226 ;  Ocean  City  Assn, 
V,  Shnver,  64  N.  J.  L.  550  (46  Atl.  690). 

This  rule  has  also  been  recognized  where  lands  are  removed 
by  erosion,  and  are  restored  by  accretion  after  the  river  recedes. 
Allard  v.  Curran,  41  S.  D.  73  (168  N.  W.  761). 

Where  the  lands  of  a  riparian  owner  are  removed  by  the 
gradual  process  of  erosion  by  the  river,  the  land  being  no  longer 
capable  of  identification,  but  having  been  carried  away  entirely, 
and  the  river  occupies  the^identical  space  formerly  occupied  by 
the  lands  of  the  riparian  owner,  the  title  to  the  land  so  occupied 
by  the  bed  of  the  river  passes  from  the  owner  of  the  land  to  the 
state.  This  is  one  of  the  necessary  incidents  of  riparian  owner- 
ship.   It  is  also  the  law  that,  where  an  island  is  formed  in  the 
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channel  of  a  navigable  river,  whether  the  same  be  over  the  orig- 
inal river  bed  or  over  a  new  bed  formed  by  the  erosion  of  the 
banks  of  the  river,  such  island  so  formed  in  the  channel  of  the 
river  becomes  the  property  of  the  state.  The  island  is  regarded 
as  in  the  nature  of  an  accretion  to  the  bed  of  the  river,  and 
belongs  to  the  state,  the  same  as  the  river  bed  itself.  Cooley  v. 
Golden,  117  Mo.  33  (23  S.  W.  100) ;  Perkins  v.  Adams,  132  Mo. 
131  (33  S.  W.  778) ;  People  v.  Warner,  116  Mich.  228;  Holmxin 
V,  Hodges,  supra ;  Bigelow  v.  Hoover,  85  Iowa  161. 

It  also  appears  to  be  the  law  that,  where  the  lands  of  a  ri- 
parian owner  have  been  slowly  and  gradually  eroded  by  a  navi- 
gable stream,  and  the  river  has  usurped  and  taken  up  the  loca- 
tion of  said  land,  the  riparian  owner  of  the  land  at  the  newly 
formed  river  bank  becomes  entitled  to  the  accretions  that  may 
thereafter  be  formed  against  said  bank,  even  though  they  should 
extend  over  the  same  territory  where  lands  of  a  former  riparian 
owner  had  been  located  before  the  erosion  took  place.  For  ex- 
ample, if  A  is  a  riparian  owner  upon  a  navigable  stream,  and 
B  owns  land  remote  therefrom,  and  by  erosion  the  river  cuts 
away  all  of  the  lands  belonging  to  A,  and  leaves  B  as  the  riparian 
owner  on  the  newly  formed  bank  of  the  stream,  and  thereafter 
the  river  slowly  retires  from  this  situation  and  places  accre- 
tions against  the  newly  formed  bank,  said  accretions  will  be- 
long to  the  riparian  owner  B,  even  though  they  extend  over  the 
very  space  formerly  occupied  by  the  riparian  owner  A.  Yearsley 
V,  Oipple,  104  Neb.  88  (175  N.  .W.  641) ;  Welles  v.  BaUey,  55 
Conn.  292  (10  Atl.  565) ;  Widdecombe  v.  Chiles,  173  Mo.  195 
(61  L.  R.  A.  309) ;  Wood  v.  McAlpine,  85  Kan.  657  (118  Pac. 
1060) ;  Fowler  v.  Wood,  73  Kan.  511  (85  Pac.  763) ;  Naylor 
v.  Cox,  114  Mo.  232  (21  S.  W.  589) ;  Peuker  v.  Canter,  62  Kan. 
363  (63  Pac.  617). 

II.  Applying  these  general  rules  to  the  facts  ,of  the  instant 
case,  we  find  that,  by  the  slow  process  of  erosion,  the  Missouri 
River  changed  its  channel  and  worked  eastward  until  it  had  en- 
tirely cut  away  the  lands  in  Lot  1,  Section  4,  and  Lots  1,  2,  and 
3  in  Section  3,  and  other  lands  lying  to  the  east.  The  location 
where  these  lands  had  been  became  thereby  a  part  of  the  bed 
of  the  Missouri  River,  and  title  thereto  became  vested  in  the 
state,  while  so  occupied  by  the  river.    AppeUee  was,  however, 
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still  a  riparian  owner ;  for  he  owned  the  lands  that  bordered  upon 
the  eastern  bank  of  the  river  at  the  time  it  reached  its  eastern- 
most location,  as  shown  on  the  plat. 

Appellants  contend  that  appellee  does  not,  by  his  pleadings, 
claim  the  lands  in  controversy  as  accretions  to  the  lands  which 
bordered  on  the  river  at  the  time  it  was  farthest  eastward,  but 
only  as  accretions  to  the  lands  which  bordered  on  the  original 
bank,  and  which  were  entirely  eroded  by  the  eastward  movement 
of  the  river.  In  this  contention,  we  think  appellants  are  in 
error.  Appellee's  petition  and  his  proof  are  broad  enough  to 
entitle  him  to  claim  the  lands  in  question  as  accretions  to  lands 
owned  by  him  on  the  east  bank  of  the  river  when  it  had  reached 
its  farthest  point  of  invasion  of  the  lands  on  the  Iowa  side.  If 
the  accretions  formed  by  the  river  as  it  receded  from  the  newly 
formed  eastern  bank  were  accretions  to  the  mainland,  then  they 
belonged  to  the  appellee,  as  riparian  owner,  in  any  event,  and 
he  was  entitled  to  have  his  title  quieted  thereto. 

III.  It  is  appellants'  contention  that,  after  the  river  began 
to  recede  from  its  easternmost  location,  an  island  appeared  in 
the  stream,  distinctly  separated  from  the  shore,  and  that  this 
island  was  located  upon  that  portion  of  the  river  bottom  that  oc- 
cupied, in  part,  the  location  of  a  portion  of  appellee's  lands 
before  the  river  wrested  them  from  appellee  by  erosion.  Ap- 
pellants contend  that,  when  such  an  island  appeared  in  the  stream 
of  the  river,  it  then  belonged  to  the  state,  although  it  was  located 
upon  the  exact  spot  where  the  surface  of  appellee's  lands  had 
been  before  the  erosion  took  place. 

We  are  inclined  to  sustain  appellants'  view  of  the  law  in 
regard  to  such  a  situation.  The  maxim  ^^cujiLs  est  solum  ejus 
est  usque  ad  coelum  et  ad  inferos"  does  not  apply  in  such  case. 
Appellee  did  own  his  land  from  the  highest  heaven  to  the  center 
of  the  earth ;  but  he  so  held  it  with  all  the  incidents  of  a  riparian 
owner  on  a  navigable  stream ;  and  when,  by  the  slow  process  of 
erosion,  the  river  removed  the  soil  and  took  up  its  bed  upon  the 
very  spot  where  the  surface  of  appellee's  lands  had  been,  then 
said  place  passed  to  the  state,  as  part  of  the  bed  of  the  stream. 
Thereafter,  if  there  was  an  island  formed  in  the  bed  of  the 
stream,  entirely  independent  of  the  mainland,  such  island  be- 
longed to  the  state,  even  though  it  was  located  upon  the  very 
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spot  where  appellee's  lands  had  been  located  before  they  were 
eroded  away.  The  bed  of  the  stream  belongs  to  the  state,  as 
well  when  occupied  by  a  newly  formed  island  as  when  occupied 
by  the  waters  of  the  stream. 

Appellants  contend  that  the  major  portion  of  the  accreted 
lands  in  controversy  consists  of  an  island  formed  in  midstream, 
and  of  accretions  thereto.  Appellee  contends  that  they  are  all 
accretions  to  the  mainland.  Right  here  is  the  crux  of  this  case. 
An  island  is  a  body  of  land  entirely  surrounded  by  water.  In 
McBride  v.  Sieinweden,  72  Kan.  508  (83  Pac.  822),  the  Supreme 
Court  of  Kansas  said : 

* '  There  is  complaint  of  the  instructions,  and  especially  as  to 
the  one  which  defined  an  island.  Among  other  things,  the  court 
said:  *It  may  be  stated  by  way  of  definition  that,  to  constitute 
an  island  in  a  river,  the  same  must  be  of  a  permanent  character, 
— ^not  merely  surrounded  by  water  when  the  river  is  high,  but 
permanently  surrounded  by  a  channel  of  the  river;  and  not  a 
sand  bar,  subject  to  overflow  by  a  rise  in  the  river,  and  con- 
nected with  the  mainland  when  the  water  is  low.'  In  the  same 
connection  the  jury  were  told  that,  in  considering  whether  an 
island  in  fact  existed,  or  whether  the  land  in  controversy  was 
accreted  to  plaintiflE's  land,  they  might  'consider  the  character 
and  extent  of  the  claimed  accretion,  the  character  of  the  timber 
growth,  the  relative  size  and  permanency  of  the  channels,  if 
any,  around  the  claimed  island,  as  compared  with  the  size  of  the 
stream,  the  topography  of  the  land  in  controversy,  the  character 
of  the  soil,  the  growth,  if  any,  of  timber  or  trees,  the  testimony 
of  the  witnesses,  and,  in  fact,  all  the  circumstances  as  developed 
by  the  testimony.'  Whether  the  formation  in  the  river  was  a 
sand  bar  or  an  island  was  a  question  of  fact,  and  was  fairly  pre- 
sented to  the  jury.  It  did  depend  upon  the  stability  of  the  soil 
and  the  size  and  permanence  of  the  channels  around  it.  Ra^L- 
road  Co,  v.  Schurmeir,  7  WaU.  (U.  S.)  286  (19  L.  Ed.  74) ;  Shoe- 
maker V.  Hatch,  13  Nev.  261;  Gould  on  Waters  (3d  Ed.),  Sec- 
tion 166.  As  the  court  told  the  jury,  account  should  be  taken  of 
the  conditions  named,  and  also  of  a  variety  of  circumstances  as 
to  the  physical  features  of  the  formation,  the  growth  upon  it,  and 
whether  the  water  supposed  to  separate  it  from  the  shore  land 
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was  there  in  times  of  high  water  only,  or  during  the  ordinajy 
stage  of  water  in  the  river." 

In  Railroad  Company  v.  Schurmeir,  7  Wall.  (U.  S.)  272, 
the  question  involved  the  title  to  lands  bordering  on  the  Missis- 
sippi River.    The  court  said: 

'*At  the  time  of  the  survey,  there  was  a  parcel  of  land 
(called  by  the  counsel  on  one  side,  a  sand  bar,  reef,  or  *  towhead, ' 
and  by  the  counsel  on  the  other,  an  island)  lying  along  the  shore 
of  the  river,  about  four  feet  lower  than  the  mainland  of  the 
fraction,  and  with  a  channel  or  slough  between  it  and  the  main- 
land. This  depression  was  about  28  feet  wide,  and  the  bar  or 
island,  in  its  extreme  width,  was  about  90  feet.  Its  extreme 
length  was  about  160  feet.  The  main  body  contained  9.28  acres ; 
this  parcel,  2.78  acres.  In  high  water,  this  parcel  of  land  out- 
side was  completely  under  water;  in  medium  water,  it  was  ex- 
posed to  view,  and  the  water  flowed  through  the  depression; 
but,  at  very  low  water,  there  was  no  flow  of  water  through  the 
depression.    It  lay  in  pools  in  the  depression." 

See,  also,  King  v.  Young,  76  Me.  76. 

The  appellants  contend,  and  offer  evidence  to  show,  that 
there  was  an  island  formed  in  the  channel  of  the  river  that  fol- 
lowed the  general  contour  of  the  east  bank  and  was  close  to  it ; 
that  the  main  body  of  the  Missouri  River  flowed  to  the  west 
of  this  island ;  that  a  portion  of  the  water  of  the  riyer  flowed  to 
the  east  of  the  island,  and  that  there  was  a  well  defined  river 
channel  there,  which  is  referred  to  by  the  witnesses  as  the  *  *  Iowa 
Chute."  There  is  no  question  that  there  is  a  depression  now 
existing  in  the  accreted  land,  with  more  or  less  well-defined  banks, 
and  extending,  in  the  general  course  of  the  river,  from  near 
Section  4  to  Section  23.  The  appellants  seem  to  concede  that 
the  land  lying  east  of  the  so-called  *  *  Iowa  Chute ' '  was  accreted  to 
the  mainland,  but  it  is  their  contention  that  all  lands  lying 
west  of  the  **Iowa  Chute"  accreted  to  an  island. 

As  we  understand  the  record,  the  evidence  shows  that  there 
are  well  developed  trees,  both  east  and  west  of  this  *  *  Iowa  Chute, '  * 
and  that  they  are  substantially  larger  than  the  trees  and  shrubs 
that  appear  within  the  '* Chute." 

It  is  impossible  for  us  to  set  out  all  of  the  evidence  of  the 
respective  parties  in  regard  to  the  existence  and  nonexistence  of 
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the  island,  and  in  regard  to  the  manner  in  which  the  accretions 
were  formed.  Appellants  produced  witnesses  who  testified  to 
their  familiarity  with  the  lociis  in  qito,  and  who  testified  that  a 
portion  of  the  lands  in  question  had  at  one  time  been  an  island, 
and  that  there  was  a  stream  of  water  flowing  between  the  main- 
land and  the  island ;  that  the  channel  of  said  stream  called  the 
*'Iowa  Chute''  finally  became  closed  at  the  upper  or  northern 
end ;  that  thereafter,  the  island  became  connected  with  the  main- 
land; and  that,  since  said  time,  the  water  has  flowed  down  the 
**Iowa  Chute'*  only  in  times  of  high  water. 

Appellants  produced  witnesses  who  testified  to  their  ac- 
quaintance with  the  locality  for  a  number  of  years,  some  of 
whom  had  lived  at  one  time  upon  the  land  described  as  an 
island,  and  who  testified  that  there  was  a  well  defined  stream  of 
water  that  flowed  down  the  so-called  **Iowa  Chute,"  and  that 
this  channel  became  closed  at  the  north  end  by  artificial  means. 
One  witness  testified  that  he  placed  wire  netting  and  logs  across 
the  **Iowa  Chute"  at  the  upper  end,  to  prevent  the  waters  of 
the  river  from  flowing  down  the  same. 

On  the  other  hand,  there  were  a  number  of  witnesses  pro- 
duced by  the  appellee,  who  had  lived  in  the  vicinity  of  the  lands 
in  controversy  for  many  years,  and  were  apparently  thoroughly 
familiar  with  the  location,  who  testified  that  there  never  was 
any  island  in  the  river,  as  claimed  by  witnesses  for  the  appel- 
lants; that  the  course  of  the  river  next  to  the  Iowa  bank  was 
uncertain ;  that  there  was  a  swale  or  depression  in  the  accreted 
lands,  which  is  referred  to  by  the  appellants  as  the  ''Iowa 
Chute;"  that  the  same  was  not  the  bed  of  a  flowing  stream,  nor 
part  of  the  Missouri  River ;  but  that,  in  times  of  high  water,  the 
river  overflowed  these  accreted  lands,  and  passed  down  this  swale 
or  ** Chute."  There  is  also  evidence  that,  in  times  of  freshets,  the 
water  backed  up  bito  this  depression  or  ** Chute"  from  the  south 
end.  There  is  also  testimony  in  behalf  of  the  appellee  to  the 
effect  that  lying  eastward  from  the  **Iowa  Chute"  is  what  is 
known  as  the  ** Morrow  Slough,"  that  had  an  outlet  into  this 
**Iowa  Chute;"  and  the  presence  of  flowing  water  in  the 
**Iowa  Chute"  is  explained  by  appellee's  witnesses  on  the 
theory  that  the  same  came  from  the  Morrow  Slough,  instead  of 
from  the  Missouri  River. 
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The  evidence  is  in  direct  conflict  upon  the  question  of  the 
existence  of  the  island.  After  a  careful  examination  of  it,  we 
are  constrained  to  believe  that  the  lands  in  question  were  formed 
as  accretions  to  the  mainland,  and  not  as  partly  accretions  to  the 
mainland  and  partly  an  island  in  the  river  and  accretions 
thereto.  Undoubtedly,  during  the  quarter  of  a  century  or 
more  since  the  river  began  to  recede  from  its  farthermost  east- 
ern location,  the  accreted  lands  have  been  more  or  less  overflowed 
repeatedly.  .We  are  persuaded  that  the  **Iowa  Chute''  has  been 
formed  by  these  flood  waters  from  the  Missouri  River,  rather 
than  as  a  definite  channel  of  a  constantly  flowing  portion  of  the 
river.  The  general  characteristics  of  the  **Iowa  Chute,"  coupled 
with  testimony  of  witnesses  in  connection  with  this  matter, 
bring  us  to  the  conclusion  that  there  was  no  well  defined  island, 
within  the  proper  meaning  of  that  term,  which  existed  in  the 
river  bed  and  which  was  separated  from  the  mainland  by  a 
definite  body  of  water  of  the  Missouri  River,  flowing  continually 
therein.  Unquestionably,  the  river  has  more  or  less  frequently, 
especially  in  times  of  high  water,  flowed  over  these  accreted  lands 
down  the  * '  Iowa  Chute. ' '  This  would  account  for  the  condition 
of  the  vegetation  in  the  ** Chute,"  and  for  the  preservation  of  a 
more  or  less  well  defined  depression.  The  fact  that  water  from 
the  river  may  occasionally  and  periodically  flow  entirely  around 
a  portion  of  land  does  not  necessarily  make  it  an  island.  The 
cases  cited  supra  sustain  this  conclusion. 

We  have  given  the  case  such  consideration  as  its  importance 
merits,  and  have  read  all  of  the  evidence  with  care,  and  are 
persuaded  that  all  the  lands  in  question  were  properly  held  by  the 
trial  court  to  be  accretions  to  the  mainland,  and  that  the  appel- 
lee was  entitled  to  a  decree  quieting  his  title  in  said  premises. 

It  therefore  follows  that  the  decree  of  the  district  court 
must  be,  and  the  same  is  in  all  respects, — Affirmed. 

Evans,  C.  J.,  Arttiur  and  De  Graff,  JJ.,  concur. 
Stevens,  J.,  took  no  part  in  decision. 
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R.  C.  Peters,  Appellant,  v.  W.  S.  Goodrich,  Appellee. 

MOBTOA0ES:    Oral  Contradiction  of  Written  Assumption  of  Paymenft. 

One  who,  in  the  exchange  of  equity  for  equity,  takes  a  deed  in 
which  he  inadvertently  assumes  the  payment  of  a  pre-existing 
mortgage  on  the  property  (to  which  mortgage  he  is  a  stranger)  may, 
when  sued  on  such  assumption,  show  by  oral  testimony  that  there 
was  no  consideration  for  such  assumption  of  payment,  and  that  the 
contract  for  exchange  did  not,  in  fact,  provide  for  such  assumption. 

Appeal  from  Pottavxittamie  District  Court. — 0.  D.  Wheeler, 

Judge. 

December  13,  1921. 

Action  to  recover  on  the  mortgage  assumption  clause  in  a 
warranty  deed.  The  defendant  pleaded  a  want  of  considera- 
tion for  assumption  of  the  mortgage,  and  that  the  deed  did  not 
express  the  true  contract  between  the  parties,  and  prayecj  refor- 
mation of  the  deed.  Decree  for  defendant,  and  plaintiff  appeals. 
— Affirmed. 

Stout,  Rose,  Wells  &  Martin  and  Oeqrge  8,  Wri{jht,  for 
appellant. 

Tinley,  Mitchell,  Pryor,  Ross  d'  Mitchell,  for  appellee. 

Faville,  J. — One  Lingren  was  the  owner  of  certain  lands  in 
Oteo  County,  Nebraska.  On  February  6,  1906,  Lingren  and  his 
wife  executed  and  delivered  to  appellant  their  certain  promis- 
sory note  for  $4,000,  due  March  1,  1911,  and  secured  the  said 
note  by  a  mortgage  upon  the  said  land.  The  mortgage  was  duly 
recorded,  soon  after  its  execution.  Thereafter,  the  said  real 
estate  passed  by  a  series  of  mesne  conveyances  to  one  Stahl. 
The  latter  conveyed  the  premises  to  the  appellee  by  warranty 
deed,  which  deed  contained  the  following  clause,  **  Subject,  how- 
ever, to  the  mortgage  indebtedness  upon  said  land,  of  which  the 
principal  sum  is  $5,640.41,"  and  the  further  provision  that  said 
real  estate  was  **free  from  incumbrance,  except  as  above  stated. 
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which  the  party  of  the  second  part  assumes  and  agrees  to  pay 
when  due." 

This  suit  is  to  recover  the  amount  due  on  said  mortgage  from 
appellee,  the  grantee  in  said  deed,  under  the  assumption  clause 
therein.  It  appears  that  Stahl  was  a  resident  of  Huron,  South 
Dakota ;  and  in  the  summer  of  1913,  he  left  his  home  to  spend  the 
winter  in  California.  Before  so  doing,  however,  he  listed  the 
said  land  in  Oteo  County,  Nebraska,  with  one  Christensen,  a 
land  agent,  for  sale.  In  order  to  enable  Christensen  to  effectu- 
ate a  sale  of  the  premises,  Stahl  executed  a  warranty  deed  to  the 
said  Nebraska  property,  and  placed  the  same  in  the  hands  of 
Christensen.  The  consideration  in  said  deed  was  left  blank, 
as  was  also  the  name  of  the  grantee.  This  deed  is  the  one  in 
controversy  in  this  action,  and  was  executed  July  26,  1913. 

After  Stahl  had  gone  to  California,  the  agent,  Christensen, 
undertook  to  find  a  buyer  for  said  property,  and  discovered  the 
appellee,  Goodrich,  whom  he  interested  as  a  prospective  pur- 
chaser in  the  Nebraska  land.  At  that  time,  the  appellee  was 
the  owner  of  a  quarter  section  of  land  in  South  Dakota,  upon 
which  there  was  an  outstanding  mortgage  of  $5,000.  As  the 
result  of  the  negotiations  between  appellee  and  Christensen,  the 
parties  finally  agreed  to  an  exchange  of  equities  in  the  said  lands. 
To  adjust  matters  satisfactorily,  it  was  necessary  for  Stahl  to 
give  a  note  of  $3,000,  secured  by  a  second  mortgage  upon  the 
South  Dakota  land,  which  he  was  to  receive  from  the  appellee. 
Christensen  and  the  appellee  went  to  an  ofBce,  and  had  a  contract 
drawn.  This  contract  was  in  the  usual  form  of  land  contracts 
for  the  exchange  of  land ;  and,  by  its  terms,'  Stahl  agreed  to  con- 
vey to  appellee  the  land  in  Oteo  County,  Nebraska,  ''subject  to 
mortgage  incumbrance  aggregating  $5,640,"  in  consideration 
of  which  the  appellee  agreed  to  convey  to  Stahl  certain  lands  in 
Hand  County,  South  Dakota,  **  subject  to  a  mortgage  of  $5,000." 
The  contract  provided  that  each  party  was  to  convey  by  warranty 
deed. 

After  the  contract  was  signed  by  the  appellee,  it  was  for- 
warded to  Stahl  in  California,  who  executed  and.  returned  the 
same.  When  the  time  arrived  for  consummation  of  the  trans- 
action, Stahl's  agent,  Christensen,  took  the  deed  which  Stahl 
had  left  with  him,  as  before  stated,  and  inserted  therein  as  a 
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consideration  **the  sum  of  one  dollar  ^nd  other  good  and  valu- 
able considerations/'  filled  in  the  name  of  appellee,  as  grantee, 
and  delivered  said  deed  to  the  appellee.  The  deed  contained 
the  mortgage  assumption  clause,  as  originally  inserted  therein 
when  Stahl  executed  the  deed  in  blank,  the  previous  summer. 
The  appellee  at  said  time  delivered  to  Christensen,  for  Stahl,  a 
deed  to  the  South  Dakota  land.  It  also  appears  that  the  deed 
from  appellee  to  Stahl  of  the  South  Dakota  land  contained  a  re- 
cital that  the  grantee  therein  ^'assumes  the  $5,000  mortgage, 
and  also  agrees  to  pay  the  same." 

As  before  stated,  it  is  the  contention  of  the  appellee  that 
the  assumption  clause  in  the  said  deed  from  Stahl  to  him  was 
not  inserted  therein  in  pursuance  of  the  contract  between  the 
parties,  and  that  the  same  was  without  consideration.  It  fairly 
appears  from  the  evidence  that  the  contract  for  the  exchange 
of  properties  between  Stahl  and  the  appellee  was  a  contract  for 
the  exchange  of  equities.  The  properties  were  not  equal  in 
value,  nor  were  the  incumbrances  thereon ;  but  Stahl  placed  an 
additional  incumbrance  upon  the  South  Dakota  land  which  he 
received  from  the  appellee,  and  took  it  subject  to  the  existing 
mortgage  thereon.  The  appellee,  in  turn,  by  the  terms  of  the 
contract,  took  the  Nebraska  land  subject  to  the  outstanding  in- 
cumbrance thereon,  which  is  the  mortgage  in  controversy.  The 
written  contract  executed  by  the  parties  at  the  time  clearly  and 
expressly  provides  for  an  exchange  of  properties,  and  that  the 
said  properties  were  to  be  exchanged  subject  to  the  respective 
incumbrances.  As  stated,  the  deed  that  was  delivered  to  the 
appellee  had  been  executed  by  Stahl  before  his  departure  for 
California,  and  had  been  left  with  Christensen  in  anticipation  of 
a  sale  of  the  property.  Neither  Stahl  nor  his  agent,  Christensen, 
had  the  appellee  in  mind  as  a  prospective  purchaser,  at  the  time 
of  the  execution  of  this  deed.  It  was  simply  left  with  Christen- 
sen as  a  matter  of  convenience,  to  facilitate  the  consummation 
of  a  sale  of  the  property  if  Christensen  found  a  buyer  during 
Stahrs  absence. 

It  is  contended  by  the  appellee  that  the  said  deed  did  not 
express  the  true  contract  between  the  parties  in  regard  to  the 
outstanding  incumbrances,  and  that  there  was  no  consideration 
for  the  assumption  of  the  mortgage  in  question.    We  think  the 
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evidence  fairly  supports  the  appellee's  contention  in  this  regard. 
It  is  the  real  contract  between  the  parties  that  is  controlling  in 
a  case  of  this  kind.  If  there  was  no  agreement  between  Stahl 
and  the  appellee  that  the  latter  should  assume  the  mortgage  in 
controversy,  then  the  clause  in  the  deed  cannot  be  enforced 
against  the  appellee  at  the  instance  of  the  appellant.  Notwith- 
standing the  recitals  in  the  warranty  deed,  it  was  available  to 
the  appellee  to  show  the  true  contract  between  him  and.  his 
grantor,  as  against  appellant.  He  not  only  could  show  this 
where  said  contract  was  evidenced  in  writing,  but  it  was  avail- 
able to  him  to  establish  by  parol  the  true  contract  between  the 
parties,  as  against  the  claim  of  the  mortgagee.  In  an  action 
brought  by  the  mortgagee,  who  was  a  third  party  seeking  to 
assert  rights  under  the  assumption  clause  in  the  deed,  the  ap- 
pellee was  entitled  to  prove  the  real  contract  between  himself 
and  his  grantor,  and  to  establish  this  by  parol,  even  though  it 
varied  or  contradicted  the  recitals  of  the  deed.  Such  is  the  es- 
tablished rule  in  this  state. 

In  Livingston  v,  Stevens,  122  Iowa  62,  we  said : 
**It  is  contended  that  evidence  of  negotiations  and  agree- 
ments had  between  plaintiffs  and  Tucker,  before  the  making 
of  the  mortgage  on  September  19th,  was  incompetent  and  im- 
material, because  all  such  were  merged  in  the  mortgage,  and 
parol  evidence  of  such  prior  arrangements  is  incompetent.  If 
the  action  were  between  the  parties  to  the  mortgage,  this  ob- 
jection would,  no  doubt,  be  good.  But  the  rule  excluding  parol 
proof  where  there  is  a  written  contract  or  agreement  does  not 
apply  to  actions  between  a  party  to  the  contract  and  a  stranger. 
Manifestly,  such  stranger  is  not  to  be  concluded  thereby.  He 
had  no  part  in  the  making  of  the  contract,  and  third  parties 
cannot  bind  him  by  an  instrument  to  which  he  is  not  a  party. 
This  is  fundamental  doctrine,  although  frequently  overlooked 
by  courts  and  counsel,  and  in  its  support  we  need  only  cite 
Evans  v.  Wells,  22  Wend.  345 ;  FiUler  v.  Acker,  1  Hill  473 ; 
Greenleaf,  Evidence,  Section  279;  Lee  v.  Adsit,  37  N.  Y.  78; 
Furhush  v.  Ooodmn,  25  N.  H.  446;  Bradner  on  Evidence,  Sec- 
tion 27,  page  335,  and  cases  cited." 

In  Axdtman  Eng.  &  Thr.  Co.  v.  Greenlee,  134  Iowa  368,  we 
said: 
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*'It  is  ar^ed  by  the  appellant  that  the  written  expression 
of  consideration  comes  within  the  general  rule  which  excludes 
oral  evidence  to  vary  a  written  contract.  Whether  the  rUle 
thus  invoked  would  apply  if  this  were  an  action  between  parties 
to  the  deed,  we  need  not  stop  to  inquire ;  for,  even  if  such  in- 
quiry is  to  be  answered  in  accordance  with  appellant's  conten- 
tion, it  is  thoroughly  well  established  that  the  rule  has  *no  ap- 
plication in  controversies  between  a  party  to  the  instrument  on 
the  one  hand  and  a  stranger  to  it  on  the  other ;  for  the  stranger, 
not  having  assented  to  the  contract,  is  not  bound  by  it,  and  is 
therefore  at  liberty,  when  his  rights  are  concerned,  to  show 
that  the  written  instrument  does  not  express  the  full  or  true 
character  of  the  transaction.  And  where  the  stranger  to  the 
instrument  is  thus  free  to  vary  or  contradict  it  by  parol  evi- 
dence, his  adversary,  although  a  party  to  it,  must  be  equally  free 
to  do  so.'  17  Cyc.  750;  Livingston  v.  Stevens,  122  Iowa  62; 
Clark  V.  Shannon,  117  Iowa  645.  The  evidence  was  properly 
admitted. ' ' 

In  re  Assessment  of  Shields  Bros.,  134  Iowa  559,  we  said : 

**A  contract  rests  in  the  intention  of  the  parties  thereto. 
It  is  true  by  general  rule  that,  where  the  contract  has  been  com- 
mitted to  writing,  the  nature  and  extent  of  the  undertakings 
must  be  ascertained  by  an  inspection  of  such  writing.  Oral  evi- 
dence is  not  allowable  to  work  a  change  or  variance  in  the  terms, 
conditions,  etc.,  as  fairly  expressed  by  the  writing.  But  this  rule 
is  enforced  only  where  a  controversy  arises  between  the  parties 
to  the  contract  or  their  privies.  As  against  a  stranger  to  the 
contract,  a  party  thereto  may  assert  that  the  agreement  was 
other  or  different,  in  any  respect  and  to  any  extent,  than  that 
which  the  writing  imports.  Livingston  v.  Stevens,  122  Iowa 
62 ;  Logan  v.  Miller,  106  Iowa  511 ;  Roberts  v.  Bank,  8  N.  D.  474 
(79  N.  W.  997) ;  11  Am.  &  Eng.  Ency.  548,  note;  Page  on  Con- 
tracts,  Section  1196  et  seq/* 

See,  also,  Clark  v.  Shannon,  117  Iowa  645;  Blunter  v. 
Schmidt,  164  Iowa  682;  Moore  v.  St.  Paul  F.  &  M.  Ins.  Co., 
176  Iowa  549 ;  De  Goey  v.  Yan  Wyk,  97  Iowa  491. 

The  case  of  Logan  v.  Miller,  106  Iowa  511,  is  strikingly 
similar  to  the  case  at  bar.  This  was  an  action  to  recover  upon 
the  assumption  clause  in  a  mortgage.    The  petition  in  said  case 
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alleged  that  the  former  owner  of  said  real  estate  had  given  a  note 
to  plaintiff,  secured  by  a  mortgage  on  certain  lands,  and  after- 
wards conveyed  the  lands  to  the  defendant  by  warranty  deed, 
by  the  terms  of  which  defendant  covenanted  and  agreed  to  pay 
said  mortgage.  The  deed  contained  an  assumption  clause.  De- 
fendant pleaded  that  he  had  entered  into  a  written  contract  for 
the  exchange  of  property  with  one  Salisbury,  and  that,  by  the 
terms  of  said  contract,  he  was  to  take  the  property  in  question 
subject  to  a  mortgage,  but  that  he  did  not  by  said  contract  agree 
to  assume  the  same.  He  alleged  that  Salisbury  had  taken  a  con- 
veyance from  the  former  owner  of  the  land,  in  which  the  name 
of  the  grantee  was  left  blank,  and  that,  after  the  sale  of  the  prop- 
erty to  the  defendant,  in  place  of  making  a  new  conveyance, 
Salisbury  wrote  in  the  name  of  the  defendant  as  grantee,  and 
delivered  to  him  the  deed.  He  alleged  that  the  deed  did  not 
state  the  true  consideration  between  the  parties,  but  that  the 
real  contract  was  a  mere  exchange  of  equities.  We  quoted  with 
approval  our  pronouncement  in  De  Ooey  v.  Yon  Wyk,  supra, 
as  follows : 

**The  rule  excluding  such  parol  evidence  applies  only  to 
those  who  are  parties  to  the  instrument,  the  effect  of  which  may 
be  sought  to  be  changed.  It  cannot  affect  third  persons  who, 
were  it  otherwise,  might  thereby  be  precluded  from  establishing 
the  truth  as  to  matters  with  regard  to  which  they  had  nothing 
to  do.  •  •  *  Inasmuch  as  the  defendant  was  not  a  party  to  the 
mortgage,  there  was  no  error  in  permitting  him  to  show  that,  in 
fact,  there  was  a  consideration  other  than  that  stated  therein.'' 
We  said,  in  Lagan  v.  Miller,  106  Iowa  511,  516 : 
**The  instrument  the  consideration  of  which  is  sought  to  be 
proven  to  have  been  different  from  that  recited  is  the  deed  to 
the  defendant.  The  plaintiff,  Logan,  is  not  a  party  to  that  in- 
strument; and  therefore,  under  the  rule  just  quoted,  the  true 
consideration  may,  as  between  him  and  the  defendant,  be  shown. 
The  question  whether  the  true  consideration  might  be  shown  as 
between  parties  to  the  instrument  was  not  involved  in  that  case, 
nor  is  it  in  this.  Therefore  we  are  not  called  upon  to  affirm  what 
is  said' in  that  opinion  argumentatively  on  that  subject.  We 
think  the  terms  of  the  written  contract,  as  set  up  in  the  answer, 
relate  to  the  consideration,  and  that  the  defendant  may  be  al- 
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lowed  to  prove  the  same.  To  prove  the  true  consideration  as  to 
amount  and  manner  of  payment  does  not  in  any  wa^  affect  the 
title  conveyed  by  the  deed;  for,  with  these  made  according  to 
the  truth,  the  deed  still  stands  as  a  valid  conveyance." 

See,  also,  Fuller,  Williams  &  Co,  v.  Lamar,  53  Iowa  477. 

The  instant  case,  we  think,  comes  within  our  previous  hold- 
ings, and  the  appellee  was  entitled  to  prove  the  true  considera- 
tion for  the  deed  in  question  and  the  actual  contract  between  the 
parties  thereto  in  respect  to  the  assumption  of  the  mortgage; 
and  we  are  satisfied  that  the  evidence  clearly,  convincingly,  and 
satisfactorily  establishes  that  the  contract  between  the  parties 
did  not  provide  for  or  anticipate  the  assumption  of  the  mort- 
gage in  question  by  appellee,  and  that  there  was,  in  fact,  no  cour 
sideration  between  said  parties  for  the  assumption  of  said  mort- 
gage. 

It  is  contended  by  appellant  that  the  acceptance  of  the  deed 
by  appellee  with  the  assumption  clause  therein  precludes  the 
appellee  from  now  seeking  to  avoid  the  recitals  in  the  deed.  The 
evidence  shows  that  the  deed  in  question  contained  two  recitals 
in  regard  to  the  mortgage.  In  the  fore  part  of  the  deed,  the 
property  is  conveyed  subject  to  the  mortgage.  A  later  provision 
in  the  deed  contains  the  assumption  clause.  Appellee's  testi- 
mony is  to  the  effect  that  he  did  not  know  that  the  deed  contained 
the  assumption  clause  until  considerable  time  after  the  same 
had  been  delivered  and  recorded.  No  estoppel  is  pleaded  by 
the  appellant.  In  any  event,  we  do  not  think  the  appellee  is 
estopped  to  prove  the  true  contract  between  him  and  his  grantor 
and  the  true  consideration  for  the  execution  of  the  deed.  He  has 
never  recognized  the  mortgage  indebtedness  in  any  mamier,  has 
never  paid  any  interest  thereon,  nor  otherwise  estopped  him- 
self to  assert  the  defenses  now  interposed.  In  Bull  v,  Titsworth, 
29  N.  J.  Eq.  73,  it  is  said  in  the  syllabus : 

**A  mortgagee  can  derive  no  advantage  from  a  covenant  of 
assumption  in  a  deed,  if  the  covenant  be  invalid  between  the 
parties  to  the  deed, — e.  g.,  where  there  was  no  agreement  for 
assumption,  and  though  the  deed  contained  the  covenant,  and  was 
delivered,  the  covenant  escaped  the  notice  of  the  grantee,  it  be- 
ing inserted  in  an  unusual  place  in  the  deed." 

There  is  conflict  in  the  evidence  in  regard  to  the  oral  ne- 
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gotiatioiis  prior  to  and  at  the  time  that  the  written  contract  for 
the  exchange  of  properties  was  executed;  but  we  are  satisfied 
from  the  record  in  the  case  that  the  true  contract  between  the 
appellee  and  Stahl  called  only  for  an  exchange  of  equities  in 
their  respective  properties,  subject  to  certain  incumbrances,  and 
without  an  agreement  to  assume  said  incumbrances,  and  that 
there  was,  in  fact,  no  consideration  for  the  assumption  of  the 
appellant's  mortgage  by  the  appellee. 

The  decree  entered  by  the  trial  court  appears  to  us  to  find 
ample  support  in  the  record,  and  it  therefore  must  be  and  is — 
Affirmed, 

Evans,  C.  J.,  Stevens  and  Arthur,  J  J.,  concur. 


Alma  May  Sharp,  Appellee,  v.  Hans  Bremer  et  al.,  Appellants. 

SPECIFIC  PEBFOBMANCE:  Bocognized  DeUy  in  Perfecting  TiUe. 
A  purchaser  who,  in  contractiug,  does  not  make  time  of  performance 
the  essence  of  the  contract,  and  recognizes  in  the  contract  that 
vendor  has  only  a  partial  interest  in  the  property,  and  must  by 
court  proceeding  acquire  the  right  to  convey  the  interest  of  minors, 
may  not  defeat  specific  performance  if  the  vendor  moves  with  due 
diligence  to  perfect  his  right  to  convey;  nor  may  the  purchaser 
defeat  performance  because  of  a  reasonable  delay  in  correcting 
after-discovered  defects  in  the  title,  when  he  at  no  time  offers  to 
surrender  his  possession. 

Appeal  frofti  Woodbury  District  Court. — C.  C.  Hamilton,  Judge. 

December  13,  1921. 

Action  in  equity  to  enforce  specific  performance  of  a  land 
contract.  The  trial  court  determined  the  equities  to  be  with 
plaintiff.    Defendants  appeal. — Affirmed. 

Edwin  /.  Stason,  for  appellants. 

Jepson,  Struble  &  Anderson,  for  appellee. 

Db  Graff,  J. — James  H.  Sharp,  husband  of  plaintiff-appel- 
lee, died  intestate  on  January  11th,  1919  seized  of  the  real  estate 
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in  controversy.  He  left  surviving  him  his  widow  (plaintiff 
herein)  and  two  minor  children.  On  January  21st,  1919  plain- 
tiff was  appointed  administratrix  of  his  estate  and  duly  quali- 
fied. On  July  7th,  1919  a  contract  of  sale  of  the  land  was  en- 
tered into  between  the  plaintiff  and  the  defendants  Bremer  and 
Krause.  By  the  terms  of  this  contract  plaintiff  agreed  to  sell  to 
the  defendants  a  certain  80  acres  of  Woodbury  County  land 
and  the  defendants  agreed  to  pay  therefor  the  sum  of  $31,000. 

At  the  time  of  the  execution  of  said  contract  it  was  known  to 
all  parties  concerned  that  the  full  title  to  said  real  estate  was 
not  in  the  vendor,  and  that  it  would  be  necessary  to  secure  from 
the  district  court  certain  orders  to  convey  the  title  and  inter- 
est of  the  minor  children.  With  this  thought  in  mind  and 
after  a  discussion  preliminary  to  the  execution  of  the  contract 
there  was  written  into  the  agreement  the  following : 

**It  is  understood  between  the  parties  hereto  that  this  con- 
tract is  subject  to  the  approval  of  the  Woodbury  County  court." 

On  July  14th,  1919  plaintiff  was  duly  appointed  guardian 
of  the  property  of  the  two  minor  children.  Time  was  not  made 
the  essence  of  this  contract,  but  it  was  agreed  that  possession 
of  the  land  should  be  given  to  vendees  on  March  1st,  1920.  Pos- 
session was  taken  by  them  about  said  time  and  thereafter  re- 
tained by  them.  It  is  also  shown  that  vendees  leased  said  land 
for  the  ensuing  year. 

Upon  the  examination  of  the  abstract  of  title  tendered  to 
defendants  it  was  discovered  that  the  deed  conveying  title  to 
James  H.  Sharp,  deceased  husband  of  plaintiff,  did  not  contain 
a  correct  legal  description  of  the  land  to  be  conveyed.  Plaintiff 
thereupon  through  her  attorney  attempted  to  secure  from  the 
grantor  a  correction  deed,  but  for  some  undisclosed  reason  the 
grantor  refused  to  execute  another  deed.  It  became  necessary 
to  institute  an  action  to  quiet  title  in  the  district  court  of  Wood- 
bury County.  This  matter  was  talked  over  between  the  parties 
and  their  attorneys,  and  it  was  agreed  on  or  about  July  15th 
that  such  action  should  be  instituted  and  it  was  known  to  the 
parties  that  the  next  term  of  court  for  such  purpose  was  the 
September  1920  term.  Plaintiff  took  the  initial  steps,  secured  the 
necessary  decree,  and  had  the  abstract  continued  to  show  title. 

On  November  8,  1920  a  letter  was  written  by  defendants' 
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attorney  to  the  defendant  Krause  certifying  that  the  attorney 
had  re-examined  the  abstract  of  title  and  found  the  **fee-simple 
title  to  the  said  property  on  the  said  date  to  be  vested  uncondi- 
tionally in  Alma  Aay  Sharp,  Lola  Irene  Sharp  and  Eldon  Bur- 
dette  Sharp,  free  from  liens  or  material  defects"  subject  to  a 
mortgage  and  guardian  sale  proceedings. 

Upon  the  trial  of  this  cause  it  was  urged  by  defendants  that 
the  failure  of  the  plaintiff  to  perfect  the  title  to  the  real  estate 
within  two  weeks  from  July  15,  1920  constituted  a  ground  for 
rescission.  In  the  answer  and  counterclaim  of  defendants  they 
resisted  the  right  of  plaintiff  to  specific  performance  by  reason 
of  plaintiff's  failure  to  perform  the  contract  on  March  1st,  1920. 

We  are  not  impressed  with  the  claim  that  there  was  a  re- 
scission or  an  attempt  at  rescission  of  the  contract  on  the  part 
of  defendants  on  March  1st,  1920 ;  nor  is  there  suflScient  evidence 
to  warrant  a  finding  that  there  was  any  agreement  on  the  part 
of  plaintiff  to  secure  and  convey  to  defendants  a  title  within  two 
weeks  after  the  meeting  of  the  parties  in  the  office  of  the  de- 
fendants' attorney  July  15,  1920. 

The  testimony  of  defendant  Krause  is  to  the  effect  that  "if 
the  plaintiff  forced  the  defendants  to  take  the  land  that  they 
would  sue  the  plaintiff  for  damages."  A  claim  for  damages 
was  made  in  the  counterclaim  filed  predicated  on  the  proposi- 
tion that  defendants  had  resold  the  land  at  a  profit,  and  were 
unable  to  give  title  by  reason  of  plaintiff's  failure  to  convey. 

It  is  unmistakably  shown  that  the  defendants  at  the  time 
of  the  purchase  knew  that  the  plaintiff  did  not  have  full  title 
and  that  it  would  be  necessary  to  secure  orders  from  the  district 
court  to  convey  the  interests  of  the  minor  heirs  in  this  land. 
Time  was  not  the  essence  of  this  contract,  and  it  will  be  observed 
that  possession  of  the  real  estate  was  given  to  the  vendees  ac- 
cording to  the  terms  of  the  contract  and  this  possession  was  re- 
tained by  them.  If  a  vendee  knows  that  his  vendor  has  not  the 
title  when  the  contract  of  sale  is  made,  and  it  is  anticipated 
that  time  is  necessary  to  enable  the  vendor  to  perfect  the  title 
in  order  to  carry  out  his  agreement,  the  vendee  cannot  avoid 
specific  performance  for  that  reason  if  the  vendor  exercises  due 
diligence' to  secure  through  court  action  the  legal  title.  This  was 
clearly  contemplated  by  the  parties  at  the  time  the  contract  was 
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made.  Furthermore  under  the  circumstances  of  this  case  the 
defendants  permitted  the  contract  to  remain  in  force  knowing 
that  the  plaintiff  was  taking  the  necessary  steps  to  secure  title 
and  to  clear  objections  to  the  title  which  had  been  made  by  the 
vendees.  During  all  this  time  plaintiff  was  expecting  to  perform 
the  contract  and  defendants  were  expecting  to  receive  deed  as 
soon  as  title  was  secured  through  necessary  legal  proceedings. 
Both  of  these  matters  required  legal  proceedings  and  appropri- 
ate orders  and  decrees. 

The  circumstances  are  such  that  a  strict  observance  of  the 
contract  cannot  be  exacted.  This  case  is  clearly  distinguishable 
from  the  decisions  cited  by  appellant  in  brief  which  hold  that 
a  plaintiff  who  does  not  have  title  to  the  land  when  the  contract 
was  made  cannot  acquire  a  status  to  maintain  an  action  for  spe- 
cific performance  by  obtaining  a  subsequent  title.  See  PHmm  v. 
Wise  &  Stern,  126  Iowa  528 ;  Webb  v.  Rancher,  127  Iowa  269 ; 
Nelson  v,  Chingren,  132  Iowa  383;  Olson  d;  Nessa  v.  Rogness, 
173  Iowa  331. 

In  the  instant  case  both  parties  to  the  contract  knew  that 
the  vendor  did  not  have  complete  title  when  the  contract  was 
made,  and  the  reasonable  intendment  of  the  contract  was  to 
give  the  plaintiff  sufficient  time  to  secure  title  through  legal 
proceedings.  Plaintiff  proceeded  in  good  faith  to  secure  a  legal 
merchantable  title.  She  was  not  altogether  the  judge  of  the  time 
which  was  required  to  do  the  contemplated  things.  She  was  com- 
pelled to  go  to  court  and  this  was  recognized  at  all  times  and  in 
all  instances  complained  of  by  the  defendants.  There  was  mu- 
tuality in  the  contract,  and  it  may  be  said  that  by  reason  of  the 
conditions  necessary  to  be  performed  and  the  manner  of  their 
performance  that  the  rights  of  both  parties  under  the  contract 
were  automatically  continued.  One  must  rescind  promptly,  if 
he  intends  to  exercise  the  right  of  rescission.  He  cannot  play 
'  *  fast  and  loose. '  * 

When  March  the  1st,  1920  arrived  appellants  entered  into 
possession  of  the  land,  and  impliedly,  if  not  expressly  agreed 
that  further  time  would  be  granted  within  which  to  procure  an 
abstract  showing  title.  There  was  no  rescission  intended  or  at* 
tempted  at  this  time.  Later  it  was  known  to  both  parties  that 
it  was  necessary  to  institute  an  action  to  quiet  title  since  the 
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grantor  of  title  to  plaintiff's  husband  would  not  voluntarily  give 
a  correction  deed.  There  was  no  agreement  in  a  legal  sense  made 
at  this  time,  but  it  was  recognized  that  the  September  term 
of  court  following  was  the  first  term  in  which  such  action  could 
be  prosecuted.  This  also  indicates  that  no  rescission  was  intended 
and  none  was  declared.  Bearing  upon  the  questions  involved 
herein  see,  Allen  v,  Adams,  162  Iowa  300;  Plummer  v.  Ken- 
ningtan,  149  Iowa  419 ;  Weiser  v.  Rowe,  185  Iowa  501 ;  Eawes 
V.  Swanzey,  123  Iowa  51.  The  trial  court  properly  held  that  the 
equities  of  this  cause  are  with  the  plaintiff  and  the  judgment 
entered  is  therefore — Affirmed. 

Evans,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


A.  L.  Shippley,  Appellee,  v.  E.  W.  Gremmels  et  al.,  Appellants. 

TRIAL:     Instmctlons — Oorrect  But  Inexplicit.     Correct  but  inexplicit 

1  instractiona  are  aU-flufficient,  in  the  absence  of  requests  for  more 
detailed  ones. 

ATTACHBffENT:    Action  on  Bond — ^Evidence  of  Nonfrandnlent  Intent. 

2  In  an  action  on  an  attachment  bond,  plaintiff,  on  the  issue  whether 
he  was  about  to  dispose  of  his  property  with  fraudulent  intent,  may 
show  by  his  creditors  what  he  was  doing  in  the  patter  of  disposing 
of  his  property,  and  what  statements  he  had  made  to  his  creditors 
relative  to  paying  his  debts. 

ATTACHMENT:    Action  on  Bond — ^Evidence  in  re  Malice.    In  an  action 

3  on  an  attachment  bond,  evidence  of  declarations  by  the  defendant 
tending  to  show  malice  in  instituting  the  attachment  is  admissible. 

ATTAOHMENT:     Action  on  Bond — Explanation  in  re  Conveyance  of 

4  Property.  In  an  action  on  an  attachment  bond,  plaintiff  may  be 
permitted  to  explain  the  circumstances  attending  the  execution  of 
an  apparent  conveyance  to  his  wife, — ^the  attadiment  having  been 
issued  on  the  ground  that  the  defendant  in  attachment  was  about 
to  dispose  of  his  property  with  intent  to  defraud  his  creditors. 

ATTACHMENT:    Action  on  Bond — ^Evidence  Supporting  Verdict.    Evi- 

5  dence  reviewed,  and  held  to  establish  the  wrongful  suing  out  of  an 
attachment. 

Appeal  from  Fayette  District  Cmirt. — H.  E.  Taylor,  Judge. 

December  13,  1921. 

Vol.  192  Ia.— 51 
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Action  on  attachment  bond,  to  recover  damages  on  account 
of  alleged  wrongful  suing  out  of  an  attachment  and  levy  upon 
a  restaurant  property.  Trial  to  a  jury.  Verdict  for  $1,095  for 
plaintiff,  and  defendants  appeal. — Affirmed, 

W.  B.  Ingersoll  and  Miller,  Kelly,  Skuttleworih  &  Seeburger, 
for  appellants. 

E.  H.  Estey  and  James  D,  Cooney,  for  appellee. 

Arthur,  J. — Plaintiff  owned  and  was  operating  a  public 
eating  house  in  the  town  of  Oelwein,  Iowa.  On  the  17th  day  of 
May,  1919,  defendant  E.  W.  Gremmels  commenced  an  action  in 
the  superior  court  of  Oelwein  against  the  plaintiff,  and  sued  out 
a  writ  of  attachment,  filing  attachment  bond  in  the  usual  form, 
signed  by  himself  and  defendant  Emma  D.  Gremmels,  in  the 
penal  sum  of  $1,200,  and  caused  the  writ  to  be  levied  on  the 
property  of  plaintiff,  consisting  of  a  stock  of  goods,  fixtures, 
equipment,  and  supplies  in  the  restaurant.  At  the  time  of  the 
levy,  the  plaintiff  was  the  owner  of  the  property  by  purchase 
under  contract  from  Mae  Kern,  which  contract  provided  for  the 
payment  by  installments  of  $100  a  month,  all  of  which  had  been 
paid  except  four  installments  of  $100  each. 

Plaintiff  alieged  that,  by  reason  of  the  wrongful  suing  out 
of  the  attachment  in  the  case  commenced  in  the  superior  court, 
and  the  levy  upon  and  the  taking  possession  of  his  property,  he 
was  wrongfully  prevented  from  using  his  property  and  operat- 
ing an  eating  house,  to  his  great  loss;  that,  by  reason  of  the 
seizure  of  his  plant,  he  was  unable  to  make  the  payments  on  his 
contract  of  purchase,  and  the  contract  was  forfeited  and  can- 
celed, thereby  depriving  him  of  the  ownership  under  the  con- 
tract; and  that  the  property  was  sold  to  defendant  B.  W.  Grem- 
mels. 

Plaintiff  avers  that,  at  the  time  the  attachment  was  issued 
and  levied,  he  was  not,  as  alleged  in  the  attachment  suit  by  Grem- 
mels, about  to  and  did  not  intend  to  dispose  of  his  property  with 
intent  to  defraud  his  creditors;  that  said  E.  W.  Gremmels  had 
no  reasonable  cause  to  believe  that  the  grounds  upon  which  the 
writ  was  sued  out  were  true ;  that  said  attachment  was  sued  out 
by  defendant  maliciously,  and  with  intent  to  injure  him ;  that 
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the  facts  relied  on  and  set  out  by  defendant  B.  W.  Gremmels,  as 
his  cause  of  action  in  said  attachment  suit,  were  false,  and  known 
by  defendant  to  be  false  at  the  time  the  attachment  was  issued ; 
that  Gremmels  caused  said  attachment  to  issue  with  the  specific 
intent  to  harm  plaintiff,  and  to  cause  him  to  make  a  forfeiture 
under  his  contract  with  Mae  Kern,  so  that  his  purchase  of  the 
property  under  said  contract  might  be  declared  forfeited,  so 
that  defendant  could  purchase  said  property  from  Mae  Kern, 
and  thereby  obtain  possession  and  control  of  the  property,  and 
deprive  plaintiff  of  his  interest  therein. 

Actual  damages  in  the  sum  of  $2,000  and  exemplary  dam- 
ages in  the  sum  of  $1,500  were  demanded. 

Defendants  admitted  instituting  the  action  in  the  superior 
court  of  Oelwein,  and  the  issuance  of  a  writ  of  attachment,  and 
the  levy  upon  plaintiff's  property,  and  the  giving  of  the  bond, 
but  denied  that  the  attachment  was  wrongfully  sued  out.  Prom 
the  judgment  entered  on  the  verdict,  defendants  prosecute  this 
appeal. 

Many  errors  are  assigned,  on  which  appellants  rely  for  re- 
versal, some  of  which  are  as  to  rulings  in  admission  and  ex- 
clusion of  testimony,  and  others  are  lodged  against  instructions 
given.    No  instructions  were  requested. 

The  issues  were:  Was  plaintiff  about  to  dispose  of  his 
property  with  intent  to  defraud  his  creditors ;  or  did  defendants 
have  any  reasonable  ground  to  believe  that  plaintiff  was  about 
to  dispose  of  his  property  with  intent  to  defraud  his  creditors? 
Defendants  did  not,  by  a  motion  to  direct  a  verdict,  question  the 
sufficiency  of  plaintiff's  ease  to  go  to  the  jury,  and  made  no  re- 
quest for  instructions.  After  the  verdict  was  returned  in  favor 
of  plaintiff,  defendants  excepted  to  certain  instructions,  and  tlie 
substance  of  the  complaint  is  that  the  instructions  are  not  com- 
prehensive enough ;  that  the  court  on  its  own  motion  should  have 
enlarged  on  the  instructions  so  that  they  would  have  more  fully 
explained  the  issues  to  the  jury,  and  what  evidence  should  be 
considered  in  determinii^  the  issues.  It  is  not  claimed  that  the 
instructions  given  do  not  correctly  state  the  law.  Appellants 
complain  that  the  instructions  were  incomplete,  and  failed  to 
give  the  jury  an  intelligent  idea  of  the  questions  to  be  decided ; 
and  that  it  was  error  to  fail  to  instruct  with  reasonable  fullness. 
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without  request;  that  the  jury  should  have  been  told  that  the 
plaintiff  had  the  burden  of  proving  the  negative  proposition  that 
he  was  not  about  to  dispose  of  his  property  with  intent  to  defraud 
his  creditors,  and  other  matters  of  that  character ;  that  the  jury 
should  have  been  told  that  it  was  not  necessary  that  the  informa- 
tion upon  which  Gremmels  sued  out  the  attachment  be  true,  if 
he  act^d  in  good  faith  and  with  reasonable  care;  that,  if  the 
grounds  alleged  were  true,  in  fact,  suing  out  the  attachment  was 
not  wrongful,  even  though  Gremmels  had  no  knowledge  of  its 
truth. 

The  instructions  are  not  vulnerable  to  the  attack  that  they 
were  so  incomplete  as  to  fail  to  present  the  necessary  questions;, 
and  issues  to  be  decided.  The  instructions  were  brief.  They 
might  well  have  been  more  elaborate,  but  they  presented  with 
clearness  the  issues  to  be  determined  in  the  case.  Some  additional 
explanatory  instructions  might  properly  have  been  given,  but 
we  think  they  were  not  necessary  in  this  case.  The  issues  were 
not  obscure,  and  were  easily  understandable  by  the  jury,  with- 
out further  explanation  than  was  given.  While  the  court  did  not 
tell  the  jury  specifically  that  it  was  not  necessary  that  the  in- 
formation on  which  Gremmels  sued  out  the  attachment  be  true, 
if  he  acted  in  good  faith  and  with  reasonable  care,  and  that,  if 
the  grounds  of  attachment  were  true  in  fact,  the  suing  out  of 
the  writ  was  not  wrongful,  the  court  did,  by  clear  instructions, 
place  the  burden  on  plaintiff  of  establishing  by  the  evidence 
that,  at  the  time  the  w^it  was  sued  out,  he  was  not  about  to  dis- 
pose of  his  property  with  intent  to  defraud  his  creditors,  and 
that  defendant  E.  W.  Gremmels  had  no  reasonable  ground  to 
believe  that  he  was  about  to  dispose  of  his  property  with  intent 
to  defraud  his  creditors.  While  the  court  did  not  give  definite 
and  explanatory  instructions  by  way  of  making  specific  mention 
of  items  of  evidence  to  be  considered  in  determining  any  partic- 
ular issue,  we  think  the  instructions  fairly  fulfill  the  office  of 
instructions,  which  is  to  state  the  rules  of  law  applicable  and 
pertinent  to  the  matters  to  be  determined,  and  not  to  marshal 
the  evidence,  or  by  special  mention  to  give  undue  prominence 
to  any  particular  phase  or  feature  of  the  fact  case  made  by 
either  party  to  the  controversy.  Kelly  v,  Chicago,  R,  /.  <fe  P.  R, 
Co.,  138  Iowa  273. 
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The  instructions  are  not  so  comprehensive  and  explanatory 
as  they  might  be ;  but  as  far  as  they  go,  they  correctly  state  the 

law,  and  if  appellants  desired  more  specific  and 

r  Trial:    inatnic-  -  .  ..  ..  ,,  lui  i 

tions:  correct  but  explanatory  instructions,  they  should  have  been 
inexp  ici .  requested.    Varhes  v.  Buchwald,  137  Iowa  721 ; 

Little  V.  Iowa  8.  T.  M.  Assn.,  154  Iowa  440 ;  Colby  Bros.  &  Co.  v. 
United  Brew.  Co.,  148  Iowa  552. 

Appellants  complain  because  witness  Luthmer  was  permitted 
to  testify,  over  objection,  that : 

**Mr.  Shippley  owed  me  a  bill,  and  a  few  days  prior  to  the 
date  that  this  place  was  closed  or  taken  over,  he  came  in  and 
gave  me  a  check  for  $50 ;  and  if  I  am  not  mistaken,  it  was  signed 
2.  attaohmbht:  ^^  ^^^  wif e ;  and  he  says  to  me  *  I  am  contem- 
Svidence"o?°nol^  plating  on  Selling  this  place;'  and  a  little  while 
fraudulent  intent,  previous  to  this,  Mr.  Blttingcr  was  in  my  place, 
and  I  was  taking  figures  on  paper  of  how  Mr.  Shippley  owed  Mr. 
Oremmels  and  different  parties.  Shippley  came  to  my  desk, 
and  told  me  that,  in  case  he  did  sell,  when  the  transaction  was 
made  I  could  come  over  and  get  the  balance  of  my  money. ' ' 

Plaintiff  was  bound  to  negative  the  charge  that  he  was  about 
to  dispose  of  his  property  with  intent  to  defraud  his  creditors, 
and  it  was  competent  for  him  to  show  his  intentions  by  showing 
what  he  did  when  he  contemplated  the  sale  of  his  property,  by 
producing  his  creditors,  and  by  having  them  tell  the  jury  the 
facts  of  the  matter.  The  objection  that  such  evidence  was  incom- 
petent, because  not  in  Gremmels'  presence,  was  properly  over- 
ruled. 

Error  is  assigned  for  exclusion  of  a  certain  Exhibit  41,  no- 
tice of  declaration  of  forfeiture,  we  assume,  of  the  Kern  contract. 
The  instrument  is  not  set  out  in  the  abstract.  The  exhibit  was 
properly  excluded  on  the  ground  that  it  was  not  properly  identi- 
fied, and  also  because  it  was  not  shown  to  have  been  served  on 
Shippley. 

Complaint  is  made  of  the  court's  ruling  in  admitting  evi- 
dence of  statements  made  by  Gremmels.  A  witness  was  asked 
about  a  conversation  with  Gremmels,  wherein  Gremmels  told 
Attachment-  ^^^  ^®  brought  the  attachment  '* because  Walt 
t^fdence^i^re'  Bittiugcr  told  him  to,"  and  as  to  what  Grem- 
malice.  m^ls  Said  about  believing  Shippley  was  about 
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to  dispose  of  bis  property  with  intent  to  defraud  his  creditors. 
The  ground  of  the  objection  was  that  the  conversation  was  had 
after  the  attachment  took  place.  This  testimony  was  competent 
and  material  on  the  question  of  whether  the  attachment  was  ma- 
liciously sued  out,  and  the  time  that  the  admission  was  made 
could  not  affect  its  admissibility,  and  the  defendant's  objection 
was  rightly  overruled.  / 

Complaint  is  made  that  the  court  erred  in  permitting 
Shippley  to  explain,  in  rebuttal,  a  certain  Exhibit  34,  introduced 
in  evidence  by  defendants.    The  exhibit  is: 

**Oelwein,  Iowa,  May  9th.  I  hereby  give  Mrs.  A.  L.  Ship- 
pley possession  and  bill  of  sale  of  the  Antlers'  Cafe,  full  manage- 
ment and  collection  of  all  accounts.     (Signed) 

action  on  bond:      A.  L.  Shippley. 

wnveyance  of  ^^  This  Writing  was  f ouud  in  the  cafe  by  Qrem- 

mels,  some  time  after  the  attachment  suit  was 
begun,  and  after  Gremmels  had  taken  possession  of  the  plant. 
This  writing  was  never  delivered.  Shippley  was  permitted  to 
say  that  he  left  the  writing  so  that  his  wife  could  have  the  place, 
if  anything  happened  to  him.  He  was  just  starting  away  on  a 
trip.  The  exhibit  had  been  offered  for  the  purpose  of  showing 
that  Shippley  had,  in  fact,  made  a  sale  of  the  property.  It 
was  not  error  to  permit  Shippley  to  show  the  circumstances  sur- 
rounding the  execution  of  the  writing.   • 

Appellants  assign  error  in  overruling  motion  for  a  new 
trial  on  the  grounds  that  the  verdict  is  not  sustamed  by  the  evi- 
dence, in  that  the  evidence  shows  that  defendants  had  reason- 
5.  Attachment:       ^^^®  grounds  to  believe  that  Shippley  was  about 
Svidence^il^Sortr  *^  disposc  of  his  property  with  intent  to  de- 
ing  verdict  f  j-aud  his  Creditors,  and  that  Shippley  had  failed 

to  negative  this.  They  also  claim  that  the  damages  are  excessive. 
After  a  careful  examination  of  the  testimony,  we  conclude  that 
there  was  no  lack  of  evidence  to  support  the  finding  that  Grem- 
mels  had  no  reasonable  grounds  to  believe  that  Shippley  was 
about  to  dispose  of  his  property  with  intent  to  defraud  his  credi- 
tors; that  this  issue  was  fairly  submitted  to  the  jury,  and  had 
sufficient  support  in  the  evidence  to  uphold  the  finding  of  the 
jury.  We  gather  from  the  record  that  Qremmels  had  knowledge 
of  Shippley *s  circumstances;  that  Shippley  went  to  Gremmels 
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and  told  him  that  he  was  behind,  and  could  not  pay  his  bills  in 
full,  but  that  he  would  pay  him  when  he  could ;  and  that  Grem- 
mels  said  that  it  was  all  right.  The  record  discloses  that  Grem- 
mels  knew  that  Shippley  was  trying  to  sell  the  business;  that 
they  had  talked  it  over  together ;  and  that  Shippley  told  Grem- 
mels  that  he  was  trying  to  sell  to  various  persons;  and  that,  if 
he  did  sell,  he  would  notify  Gremmels,  and  the  latter  might  come 
right  over  and  get  his  money.  It  appears  without  dispute  that, 
as  soon  as  the  levy  was  made^  Gremmels  receipted  for  the  prop- 
erty, and  operated  the  business  himself;  that  no  judgment  was 
entered  in  the  original  attachment  suit.  He  was  operating  the 
buainess  over  a  year  after  the  seizure,  without  any  sale  under  the 
attachment,  and  was  offering  it  for  sale  himself. 

We  think  sufficient  support  is  found  in  the  evidence  for 
the  finding  of  the  jury  that  the  attachment  was  maliciously  sued 
out  by  Gremmels  for  the  purpose  of  putting  Shippley  in  a  situa- 
tion where  he  could  not  meet  payment  on  his  contracts,  so  that 
Gremmels  could  freeze  him  out,  and  obtain  the  business  for  him- 
self. The  record  discloses  that  Gremmels  went  to  the  holders  of 
the  contract  of  purchase  and  asked  them  to  foreclose  or  forfeit 
Shippley 's  contract. 

Complaint  is  made  of  the  measure  of  damages  adopted  by 
the  instructions.  The  jury  was  instructed  to  allow  as  actual  dam- 
ages, if  it  found  for  plaintiff,  the  reasonable  market  value  of  the 
property  attached,  at  the  time  and  place  of  seizure,  after  de- 
ducting the  balance  due  on  the  contract  of  purchase.  Also,  the 
jury  was  instructed,  in  substance,  that,  if  it  found  that  the  at- 
tachment was  maliciously  sued  out,  it  might  allow  the  plain- 
tiff punitive  damages.  No  instruction  on  the  measure  of  dam- 
ages was  requested  by  defendant.  We  cannot  say  that  the  verdict 
in  the  amount  of  $1,095  for  both  actual  and  exemplary  damages, 
under  the  evidence,  was  too  high. 

We  have  not  discu&sed  each  assignment  separately,  but  have 
examined  all  of  them,  and  our  discussion  covers  the  points  raised. 

We  find  no  error  in  the  record.  The  trial  was  a  fair  one 
to  both  parties.  The  judgment  of  the  trial  court  will  not  be  dis- 
turbed, and  is  affirmed. — Affirmed. 

Evans,  C.  J.,  Stevens  and  PAViLiiE,  JJ.,  concur. 
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State  op  Iowa,  Appellee,  v.  Estate  op  Philip  Goettelman, 

Appellant. 

TAXATION:  Collateral  I&Iierltance  Tax — ^Devise  Passing  to  Adopted 
Son  of  Predeceased  Devisee.  A  devise  of  personalty  which  passes 
directly  to  the  adopted  son  of  a  devisee  because  the  devisee  pre- 
deceased the  testator,  is  subject  to  a  collateral  inheritance  tax.  (Sec. 
1481-al,  Code  Supp.,  1913.) 

Appeal  from  Winneshiek  District  Court. — W.  J.  Springer, 

Judge. 

December  13,  1921. 

Action  to  determine  whetlier  certain  personal  property  is 
subject  to  a  collateral  inheritance  tax.  Finding  and  judgment 
in  favor  of  the  State. — Affirmed. 

E,  R.  Acres,  for*appellant. 
J.  A.  Nelson,  for  appellee. 

Stevens,  J. — This  case  was  tried  in  the  court  below  upon  an 
agreed  statement  of  facts,  from  which  it  appears  that  Philip 
Goettelman  died  testate  in  Winneshiek  County,  May  8,  1919, 
and  that  by  the  terms  of  his  will  he  bequeathed  $2,122.37  to  his 
son  Philip,  who  predeceased  his  father,  leaving  surviving  him  his 
,widow  and  Herbert  Goettelman,  an  adopted  son. 

The  sole  question  presented  for  our  decision  is  whether  the 
portion  of  the  estate  bequeathed  to  the  deceased  legatee  that  went 
to  his  adopted  son  is  subject  to  the  payment  of  the  collateral  in- 
heritance tax.  This  question  is  fully  answered  by  our  former  de- 
cisions. Under  Code  Section  3281,  which  provides  that,  */if 
a  devisee  die  before  the  testator,  his  heirs  shall  inherit  the 
property  devised  to  him,  unless  from  the  terms  of  the  will  a 
contrary  intent  is  manifest,"  the  bequest  to  the  predeceased 
legatee  did  not  lapse,  but  passed  directly  from  the  testator  to 
the  heirs  of  the  deceased  legatee. 
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Section  1481-al  of  the  1913  Supplement  provides  that : 
**The  tax  imposed  by  this  act  shall  not  be  collected  •  •  ♦ 
(3)     When  the  property  passes  to  the  father,  mother,  lineal 
descendant,  adopted  child,  or  the  lineal  descendant  of  an  adopted 
child  of  decedent." 

Herbert  Goettelman,  the  adopted  son  of  the  deceased  legatee, 
was  not  a  lineal  descendant  or  adopted  child  of  the  testator, 
and  therefore,  as  he  took  directly  from  the  testator,  what- 
ever he  received  as  the  heir  of  his  adopted  father  is  subject 
to  the  payment  of  the  collateral  inheritance  tax.  .  The  facts 
stipulated  bring  the  case  squarely  within  our  holding  in  the 
following  cases :  In  re  Estate  of  HtUett,  121  Iowa  423 ;  Lawley 
V,  Keyes,  172  Iowa  575 ;  Tennant  v.  Smith,  173  Iowa  264 ;  Whit- 
ney V.  Whitney,  178  Iowa  117;  McAllister  v.  McAllister,  183 
Iowa  245. 

It  follows  that  the  judgment  of  the  court  below  is — Affirmed. 

Evans,  C.  J.,  Arthur  and  Paville,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Ben  Parrand,  Appellant. 

BUBGIiABT:     Proof  of  InAont.     Proof  beyond  a  reasonable  doubt  of 
the  intent  charged  is  always  necessary.    Proof  held  insufficient. 

ApjyecU  from  Calhoun  District  Court, — E.  G.  Albkrt,  Judge. 

December  13,  1921. 

The  defendant  appeals  from  a  judgment  of  conviction  upon 
an  indictment  charging  him  with  the  crime  of  breaking  and 
entering  a  dwelling  house  in  tlie  nighttime  with  felonious  in- 
tent to  commit  a  public  offense  (to  wit,  an  assault)  therein. — 
Reversed, 

V.  P.  McManus  and  Healy  £  Breen,  for  appellant. 

Ben  J.  Crihson,  Attorney  General,  and  B.  J.  Flick^  Assistant 
Attorney  General,  for  appellee. 
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Weaver,  J. — The  dwelling  house  in  question  is  in  the  town 
of  Manson,  and  was  occupied  by  Clara  Johnson,  a  widow,  with 
her  son,  *'Dick,''  about  11  years  old.  The  defendant  is  a  young, 
unmarried  man,  about  24  years  old,*  and  has  all  his  life  been  a 
resident  of  Manson.  During  recent  years,  he  has  been  engaged, 
to  some  extent,  in  the  business  of  teaming.  Defendant  became 
acquainted  with  young  Dick  as  a  boy  on  the  street.  Before  the 
alleged  offense,  Dick  had  met  with  an  accident,  resulting  in  the 
amputation  or  crippling  of  one  hand.  Defendant  had  been  in 
the  habit  of  showing  some  attention  to  the  injured  lad,  fre- 
quently taking  him  upon  his  wagon,  in  driving  about  town.  A 
few  da3rs  before  the  alleged  offense,  defendant,  accompanied  by 
two  other  young  men  of  Manson,  made  an  auto  trip  to  South 
Dakota.  On  their  return,  they  continued  their  trip  20  miles 
eastward  to  the  city  of  Port  Dodge,  where  they  procured  a  con- 
siderable quantity  of  an  intoxicant,  spoken  of  in  the  record  as 
*  *  Dago  Red, ' '  and  drank  thereof  freely  during  the  remainder  of 
the  day,  coming  back  to  Manson  in  the  evening.  Leaving  the 
unconsumed  remnant  of  the  Dago  Red  in  their  car,  they  attended 
a  public  dance  for  a  while,  and  then  returned  to  the  barn  and 
continued  their  drinking  bout.  According  to  the  theory  of  the 
defense,  and  as  we  think  it  fairly  appears,  the  defendant  and 
his  companions  were  all  intoxicated.  After  lounging  about  the 
barn  for  a  time,  one  of  them  said,  ''I  wonder  how  Dick  is  get- 
ting along  with  his  hand,"  and  something  was  said  about  *  Ago- 
ing down  to  see  him."  Later,  they  left  the  bam,  and  separat- 
ing, two  of  them  went  home  and  defendant  went  on  to  the  John- 
son home.  What  happened  there  is  the  subject  of  controversy. 
According  to  the  woman's  testimony,  her  attention  was  first  at- 
tracted by  the  defendant,  ** going  around  the  house."    She  says: 

**  When  he  went  by  the  door,  I  called  to  him  and  said  who  he 
was,  and  he  says,  *Just  me,'  and  I  says,  *What  do  you  wantf  * 
and  he  says,  *I  want  to  see  Dick.'  " 

She  further  says  that  she  refused  to  open  the  door,  and 
told  him  that,  if  he  wanted  to  see  Dick,  he  should  come  in  the 
daytime ;  and  while  she  seems  further  to  say  that  defendant  took 
off  the  screen  and  came  through  the  window,  she  again  makes  it 
plain  that  she  did  not  see  him  enter,  but  heard  defendant  in 
the  house,  and  then  turned  on  the  light  and  saw  him.     She 
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testifies  that  defendant  was  drunk,  sta^ered  about,  and  went 
right  out  of  the  window,  and  that  he  cursed  and  threatened  her. 
So  far  as  her  story  indicates  any  actual  assault,  she  says  that 
defendant  staggered  and  tumbled  about,  and,  staggering  toward 
her,  took  hold  of  her  arm  as  she  sat  in  a  chair.  Defendant,  as  a 
witness,  admits  that  he  entered  the  house  through  the  door  which 
Mrs.  Johnson  opened  to  him  when  he  asked  to  see  Dick ;  that  he 
was  intoxicated;  and  that,  after  entering  the  house  and  sitting 
down  for  a  few  minutes,  he  began  to  feel  sick.  -  He  says  that,  in 
attempting  to  go  out,  he  staggered  unsteadily,  and  fell  over 
against  the  woman  as  she  .sat  in  her  chair.  This  frightened  her 
and  she  screamed,  and,  running  out  of  the  door  ahead  of  him, 
held  it  from  the  outside;  whereupon,  he  went  out  through  the 
window,  pushing  oflf  the  screen  as  he  went.  So  far  as  shown,  the 
defendant  did  not  attempt  to  take,  steal,  or  carry  away  any  of 
the  property  in  the  building,  made  no  demand  for  money  or  other 
thing  of  value,  and  indulged  in  no  indecent  proposal  or  solicita- 
tion of  any  kind.  It  is  perhaps  true  that  he  might  be  charged 
with  a  technical  assault;  but  the  woman's  story  tends  strongly 
to  corroborate  the  defendant's  assertion  that  he  did  not  touch  her 
person,  except  in  a  slight  contact  resulting  from  his  staggering 
about,  and  not  with  the  intent  to  inflict  any  personal  violence 
upon  her. 

There  is  practically  no  evidence  in  the  case,  except  that 
which  is  given  by  Mrs.  Johnson  and  Dick  for  the  State,  and  by 
the  defendant  in  his  own  behalf.  The  jury  found  the  defendant 
guilty,  and  the  trial  court,  having  overruled  a  motion  for  a  new 
trial,  pronounced  upon  him  an  indeterminate  sentence  to  the 
penitentiary  for  a  term  not  exceeding  20  years. 

We  think  the  judgment  appealed  from  ought  not  to  be  ap- 
proved. That  the  defendant  was  guilty  of  an  aggravated  tres- 
pass, for  which  there  is  no  sufficient  excuse  or  justification,  is 
not  to  be  denied;  but  we  think  that  the  charge  that  he  broke 
and  entered  the  dwelling  of  Mrs.  Johnson  in  the  nighttime,  with 
the  felonious  intent  to  then  and  there  commit  an  assault,  is  not 
sustained  by  evidence  justifying  his  conviction.  The  crime 
charged  is  one  of  the  gravest  known  to  our  laws,  one  which  is 
justly  made  punishable  by  penalties  of  the  most  severe  charac- 
ter, to  which  no  man  should  be  subjected  save  upon  the  clearest 
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and  most  satisfactory  proof.  In  this  case,  we  have  before  us  ap- 
parently the  entire  record  of  the  testimony,  in  minute  detail. 
The  woman  and  her  young  son  are  in  mentality  evidently  far 
below  that  of  average  normal  persons  of  their  years.  Their 
testimony  is  a  confused  and  mystifying  jumble  of  contradictions 
and  inconsistencies.  We  will  not  attempt  to  illustrate  this 
situation  by  quotations  from  the  record,  but  the  truth  of  this 
criticism  will  impress  itself  on  the  mind  of  every  fair-minded 
person  who  reads  it.  We  do  not  wish  to  intimate  that  these 
witnesses  consciously  perjure  themselves,  but  rather  to  say  that, 
through  ignorance  or  want  of  intelligent  comprehension  of  ques- 
tions propounded  in  clear  and  simple  temts,  they  are  led  into 
self-contradictions  which  deprive  their  evidence  of  probative 
value. 

In  support  of  the  motion  for  new  trial,  two  practicing  physi- 
cians of  the  town  of  Manson,  both  of  whom  had  professionally 
treated  this  family,  made  affidavit  that,  in  their  opinion,  both 
mother  and  son  were  mentally  deficient  and  mentally  irrespon- 
sible, and  suffering  from  dementia  praecox.  Whether  these  affi- 
davits are  entitled  to  consideration  on  this  appeal  is  not  particu- 
larly material ;  for  the  incapacity  of  the  witnesses  to  appreciate 
their  responsibility  when  under  oath  abundantly  appears  from 
the  record  of  their  testimony. 

Even  if  it  should  be  believed  that  appellant  obtained  en- 
trance to  the  dwelling  house  without  the  consent  or  against  the 
will  of  Mrs.  Johnson,  this  alone  will  not  sustain  a  conviction.  It 
must  further  appear  beyond  reasonable  doubt  that  such  entrance 
was  effected  by  him  with  the  felonious  intent  to  assault  the 
woman.  See  State  v.  Cook,  188  Iowa  655;  State  v.  Bell,  29 
Iowa  316 ;  9  Corpus  Juris  1030.  In  this  respect,  the  State  failed 
to  make  a  case.  Other  exceptions  taken  by  the  appellant  have 
been  argued ;  but  as  those  already  discussed  are  sufficiently  de- 
terminative of  the  appeal,  we  do  not  pass  upon  them. 

For  the  reasons  stated,  the  judgment  appealed  from  is  re 
versed  and  remanded  for  further  proceedings  not  inconsistent 
with  the  views  herein  expressed. — Reversed. 

Evans,  C.  J.,  Preston  and  Db  Graff,  JJ.,  concur. 
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State  of  Iowa,  Appellee,  v.  Georgia  Johnson,  Appellant. 

ADUIaTEBY:    Sni&clency  of  Evidence.    Evidence  relative  to  the  adnlter- 

1  0U8  disposition  of  the  parties,  opportunity  to  commit  the  act,  and 
other  incriminating  circumsfanees,  held  to  present  a  jury  question 
on  the  issue  of  guilt. 

ADULTERY:      Commencement   of   Prosecntlon — ^Assumption    of    Fact. 

2  Instructions  which  assume,  on  conflicting  and  indefinite  testimony, 
that  a  prosecution  for  adultery  was  commenced  on  the  compliiint 
of  the  wife,  are  prejudicially  erroneous. 

ABULTEBT:     Instructions — ^Assumption  of  Fact  of  Marriage.     When 

3  the  testimony  tending  to  show  a  marriage  is  positive  and  undisputed 
(in  a  prosecution  for  adultery),  the  court  may  instruct  that  such 
fact  stands  established. 

CRIMINAL  LAW:     Instructions — ^Assumption  of  Becord  Stipulation. 

4  The  court  may,  in  its  instructions  in  a  criminal  case,  assume  as 
true  a  fact  admitted  of  record. 

STIPULATIONS:     Presumption.     A  record  stipulation  of  fact  carries 

5  the  presumption,  even  in  a  criminal  cause,  that  it  was  entered  under 
an  agreement  by  both  parties. 

Appeal  from  Palo  Alto  District  Court. — James  De  Land,  Judge. 

December  13,  1921. 

The  defendant  was  indicted,  tried  to  a  jury,  convicted,  and 
sentenced  for  the  crime  of  adultery.     She  appeals. — 'Reversed. 

William  J.  Fisher,  for  appellant. 

B.  J.  Oihson,  Attorney  General,  and  B.  J.  Flick,  Assistant 
Attorney  General,  for  appellee. 

Preston,  J. — 1.  The  appellant  challenges  the  sufficiency  of 
the  evidence  to  sustain  the  verdict.  We  think  the  evidence  is 
sufficient,  but  we  shall  not  go  into  details.    No  witness  testifies 

to  any  particular  act,  and  the  defendant  and  W. 
^'  i^^dency  of        H.  Bcrklcr,  the  person  with  whom  it  is  alleged 
evidence.  defendant  committed  adultery,  both  deny  that 

there  was  any  sexual  intercourse. 
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The  defendant  was  a  divorced  woman.  Berkler  had  a  wife 
living.  It  appears  that  both  had  an  adulterous  disposition  to- 
wards each  other, — at  least,  the  jury  could  have  so  found.  The 
evidence  is  such  that  the  jury  could  have  found  that  Berkler 
spent  his  nights  away  from  home;  that  he  went  to  defendant's 
house  at  night  frequently,  and  was  seen  leaving  the  house  early  in 
the  morning ;  that  defendant  said  she  expected  to  marry  Berkler 
when  he  got  a  divorce;  that  she  said  she  stayed  in  Berkler 's 
office  with  him  in  Emmetsburg;  that  defendant  called  Berkler 
many  times  on  the  phone,  asking  if  he  was  coming  down  that 
evening;  that  she  left  the  house  of  a  witness,  and  did  not  re- 
turn until  5  o'clock  in  the  morning;  that  defendant  told  another 
woman  she  loved  Berkler,  and  that  he  was  the  only  man  she  had 
anything  to  do  with.  This  witness  says  that  defendant  admitted 
she  had  stayed  at  the  house  of  Berkler  all  night;  that  they  had 
roomed  together,  and  occupied  the  room  upstairs,  where  there 
was  only  one  bed.  It  appears  that,  when  the  matter  of  the  re- 
lationship of  defendant  and  Berkler  became  notorious  in  the 
neighborhood,  defendant  called  at  the  house  of  Mrs.  Berkler, 
and  said  she  had  heard  that  she  was  the  cause  of  breaking  up 
the  Berkler  home,  and  in  reply  thereto,  Mrs.  Berkler  said  **yes;" 
and  that  defendant  then  said  that  Berkler  loved  her  and  hated 
his  wife,  and  that  she  would  have  them  separated.  There  is  evi- 
dence that,  in  the  evening,  defendant  sent  her  son,  to  have  Berk- 
ler come  out  and  meet  her.  It  is  true,  as  contended  by  appellant, 
that  disposition  and  opportunity  are  not  alone  sufficient  to  sus- 
tain a  conviction.  The  jury  was  so  told.  There  may  be  other 
circumstances,  but  this  shows  the  situation  in  a  general  way, 
and  we  think  there  was  a  question  for  the  jury.  These  matters, 
or  most  of  them,  occurred  within  the  statutory  period.  The  jury 
was  told  that  they  could  not  convict  upon  any  circumstance  be- 
yond the  statute  of  limitations. 

2.     Instruction  No.  5,  given  by  the  trial  court,  is  as  follows : 

**You  are  instructed  that,  under  the  statutes  of  this  state, 

no  person  can  be  prosecuted  for  the  crime  of  adultery  except  upon 

complaint  of  the  husband  or  wife  of  one  of  the  parties  participat- 

2.  adut.tkry:  com-    *"^  ^^  '^^^  ^^^  which  constitutcs  the  crime.     In 

pTo^ecutTon  r^'L-     *^^^  ^^^^^  *^®  chargc  in  the  indictment  is  that 

sumption  of  fact,    the  defendant  committed  the  crime  charged  by 
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having  sexual  iBtercourse  with  one  W.  H.  Berkler.  And  you 
are  told,  that  the  evidence  in  this  case  shows,  without  dispute 
or  controversy,  that  this  prosecution  was  commenced  upon  the 
complaint  of  Mrs.  W.  H.  Berkler,  who  was  at  the  time  the  wife 
of  W.  II.  Berkler;  and  that  this  is  a  suflScient  compliance  with 
the  law.  Therefore,  in  the  further  consideration  of  the  case, 
you  wiU  accept  it  as  suflBciently  established  that  this  prosecu- 
tion has  been  properly  and  legally  commenced,  as  required  by 
law.'' 

It  is  thought  by  appellant  that  this  instruction  is  erroneous 
in  two  respects :  First,  that  it  assumes  that  the  prosecution  was 
commenced  upon  the  complaint  of  Mrs.  Berkler;  and  second, 
that  it  assumes  that  she  was,  at  the  time,  the  wife  of  W.  H. 
Berkler.    The  evidence  on  the  first  proposition  is  this : 

'*I  am  the  wife  of  W.  H.  Berkler,  and  I  have  a  girl  ten 
years  old.  Q.  And  what  was  your  object  in  appearing  before 
the  grand  jury?  A.  Against  Mrs.  Erichson  Johnson.  Q.  It 
was  to  do  what?  A.  It  was  against  Mrs.  Erichson  Johnson.  Q. 
To  enter  complaint  against  Mrs.  Erichson  Johnson?  A.  Yes, 
sir.  Q.  On  what  charge?  A.  Well,  calling  my  husband  over 
the  phone,  using  the  phone  from  the  house,  and  calling  up  Mr. 
Berkler.  Q.  And  it  was  your  intention  to  start  these  proceedings, 
was  it?    A.    Yes,  sir.'' 

On  cross-examination,  she  testifies  that  the  only  reason  she 
went  bef orf  the  grand  jury  was  that  this  woman  was  calling  her 
husband  on  the  phone. 

**Q.  Did  you  appear  before  the  grand  jury  voluntarily? 
Did  you  go  down  yourself,  or  did  somebody  suggest  that  you 
should  come  down?  A.  Well,  Mr.  Burt  [the  county  attorney] 
called  me  up  one  day.  Q.  Mr.  Burt  suggested  that  you  should 
come  down?  A.  No,  he  wanted  to  see  me,  because  I  had  been 
there  before,  asking  him  a  few  questions.  Q.  And  you  didn't 
come  down  then  voluntarily^  did  you?  A.  No,  sir.  Q.  And 
had  you  thought  of  coming  down  before  Mr.  Burt  called  you  up  ? 
A.  No,  sir.  Q.  And  Mr.  Burt  called  you  and  told  you  to  come 
down  ?  A.  Yes,  sir,  he  wanted  to  see  me.  Q.  And  did  he  tell 
you  that  you  ought  to  go  before  the  grand  jury  ?  A.  No — ^wdl, 
he  asked  my  opinion.  Q.  Did  he  tell  you  that  he  thought  you 
ought  to  go  before  the  grand  jury  ?    A.    Yes,  sir.    Q.    He  told 
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you  what?  A.  Yes,  sir — well,  he  asked  for  the  chances  on  this 
— ^what  I  thought  about  it.  Q.  You  didn't  have  any  .idea  of 
going  before  the  grand  jury  until  Mr.  Burt  called  you  down, 
did  you  ?  A.  No,  sir.  Q.  He  telephoned  you,  did  he  ?  A.  Yes, 
sir.  Q.  And  did  he  tell  you  that  you  should  file  a  charge  here, 
or  sign  any  papers?  A.  No.  Well,  I  put  in  a  complaint  once 
before.  I  wanted  to  know  something  that  way,  and  I  asked  him, 
and  then  he  called  me  up  about  this  business  here,  and  told  me 
that  he  wanted  to  see  me.'' 

We  take  it  that  the  prior  complaint  was  to  the  county  at- 
torney. It  does  not  appear  that  any  information  was  ever  filed, 
or  that  she  had  appeared  before  the  grand  jury  before.  It  is  true 
that  the  fact  of  commencement  of  the  prosecution  by  the  wife 
is  not  an  element  of  the  ci-ime  charged,  and  therefore  need  not  be 
proved  beyond  a  reasonable  doubt ;  stiU,  it  is  an  essential  element 
in  the  right  of  the  State  to  prosecute  and  convict  the  offending 
spouse.  State  v.  Ledford,  177  Iowa  528.  It  will  be  noticed  that 
the  testimony  of  Mrs.  Berkler  is  very  conflicting  and  indefinite, 
as  to  whether  she  voluntarily  appeared  before  the  grand  jury, 
intending  to  commence  this  prosecution.  Some  of  the  questions 
put  to  her  are  leading,  and  her  testimony  relates  to  Mrs.  Erich- 
son 'Johnson;  whereas,  the  defendant's  name  is  given  as  Georgia. 

In  State  v,  Loftus,  128  Iowa  529,  531,  the  evidence  was  quite 
similar  to  the  evidence  here.  This  court  there  said  that  it  was 
extremely  doubtful  whether  the  prosecution  was  begun  in  that 
case  on  the  husband's  complaint,  and  that,  unless  it  was  the  pur- 
pose and  intention  of  the  husband,  in  what  he  did  and  said,  to 
prefer  a  charge  against  the  defendant,  the  prosecution  was  not 
begun  on  his  complaint.  But  in  some  of  the  ceises,  it  was  said  that 
it  was  a  question  for  the  jury.  We  have  some  doubt  whether, 
under  Mrs.  Berkler 's  evidence  as  it  now  stands,  it  was  sufficient 
to  constitute  a  commencement  of  the  prosecution.  In  any  event, 
we  think  the  trial  court  was  not  justified  in  stating  to  the  jury, 
in  the  foregoing  instruction,  that  it  was  undisputed,  and  that 
the  prosecution  was  properly  commenced. 

3.  It  is  not  so  clear  that  the  court  erred  in  the  other  part 
of  the  instruction  in  stating  that  the  undisputed  evidence  shows 
that  Mrs.  Berkler  was,  at  the  time,  the  wife  of  W.  H.  Berkler.  As 
a  general  rule,  it  is  safer  for  the  trial  court,  in  a  criminal  case. 
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3.  Adultery-  in-  ^^^  *^  assume  that  a  fact  is  established,  unless 
Summon" of *fkct  ^^  ^^  clearly  established,  and  by  undisputed  evi- 
of  marriage.         deuce.    The  situation  is  the  reverse  of  what  it 

was  in  the  Ledford  case,  supra.  There,  the  defendant  was  mar- 
ried, and  the  person  with  whom  the  adultery  was  alleged  to  have 
been  committed  was  unmarried.  In  the  instant  case,  the  defend- 
ant is  unmarried,  and  the  other  party  is  alleged  to  have  been 
married.  In  that  case,  it  was  held  that  the  lawful  marriage  of 
defendant  was  an  essential  element  of  the  crime  charged,  and 
that  the  burden  was  upon  the  State  to  prove  the  fact,  beyond  a 
reasonable  doubt.  It  was  also  said  in  that  case  that  it  was  not 
competent  for  the  court  to  tell  the  jury  that  such  allegation  had 
been  suflSciently  established,  as  a  matter  of  law.  But  in  that 
case,  it  was  said,  at  page  530 : 

**That  the  existence  of  a  legal  marriage  between  the  prose- 
cutrix and  the  defendant  was  neither  admitted  nor  legally 
proved,  is  quite  apparent  from  the  record." 

So  that,  in  that  case,  it  appears  that  the  evidence  was  not  un- 
disputed on  that  proposition.  In  the  instant  case,  Mrs.  Berkler 
testifies  that  she  is  the  wife  of  Mr.  Berkler, — ^that  is,  that  she  was 
his  wife  at  the  time  she  testified.  This  seems  to  be  undisputed. 
She  does  not  specifically  state  that  she  was  such  at  the  time  she 
appeared  before  the  grand  jury,  although  she  does  say  that  she 
has  a  child,  10  years  old.  We  have  repeatedly  held  that,  in  a 
proper  case,  the  trial  court  may  assume  a  fact  as  established, 
even  in  a  criminal  case.  State  v.  Graves,  192  Iowa  623,  and  cases 
therein  cited. 

4.  It  is  thought  by  appellant  that  the  court  erroneously  as- 
sumed that  the  defendant  was  an  unmarried  woman.  We  find  this 

4.  CKiMiNAL  1.AW:    record  in  the  abstract: 

instructions:  as-  '^jt  js  admitted  of  rccord  that  the  defend- 

sumption  of  reo* 

ord  stipulation,      q^^^  jg  ^  divorccd  and  unmarried  woman." 

Under  such  an  admission,  it  was  not  necessary  to  prove  it. 

State  V,  Wilson,  166  Iowa  .309.    Since  it  was  admitted,  the  court 

properly  assumed  the  fact  to  be  established.    It  is  true  that  this 

statement  appears  to  have  been  made  by  the  county  attorney, 

but  it  is  not  claimed  that  defendant's  counsel 
^'  ^Jisum^uon^^'      ^^^  ^^^  prcscut  at  the  time,  and  the  law  requires 

defendant's  presence  during  all  stages  of  the 

Vol.  192  Ia.— 52 
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trial.  We  think  it  should  be  presumed  that  the  statement  was 
made  by  the  county  attorney  as  the  result  of  an  agreement  be- 
tween counsel  for  both  sides. 

Other  errors  are  assigned;  but* for  the  most  part,  these  are 
questions  not  likely  to  arise  on  a  retrial  of  the  case.  For  instance, 
it  is  claimed  the  prosecutor  was  guilty  of  misconduct  in  argu- 
ment ;  but  the  argument  was  not  taken  down,  and  there  were  no 
aflBdavits  and  no  finding  of  the  trial  court,  so  that  there  is  no 
proof  that  the  alleged  statements  were  made.  Complaint  is  also 
made  that  the  trial  court  was  absent  from  the  room  during  the 
argument  of  the  case,  and  that  there  was  irregularity  in  receiv- 
ing the  verdict ;  but,  as  said,  these  questions,  and  perhaps  some 
others,  are  not  likely  to  occur  on  a  retrial.  Furthermore,  some 
of  the  assignments  of  error  and  points  are  too  indefinite.  For 
the  error  pointed  out,  the  judgment  is  reversed  and  remanded  for 
a  retrial. — Reversed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  0.  J.  Van  Hoozer,  Appellant. 

JTJBT:      Qualiflcatlons — ^Mem'berslilp    In    AnU-Tlilef    Aflsoclation*      A 

1  juror's  membership  iu  an  anti-thief  association  d6es  not  disqualify 
him  from  jury  service  on  the  trial  of  a  charge  of  larceny,  when  it 
is  not  made  to  appear  that  the  said  association  was  in  any  manner 
concerned  in  the  prosecution  of  the  pending  charge,  and  when  the 
court  was  satisfied  that  the  juror  could  and  would  try  the  cause 
impartially. 

LABOENY:     Evidence— Testimony  Explanatory  of  Presence  of  Wlt- 

2  ness.  A  witness  may,  on  the  trial  of  a  larceny  charge,  explain  his 
presence  at  the  place  whore  the  alleged  stolen  article  was  kept,  by 
testifying  as  to  his  duties  with  reference  to  such  articles. 

EVIDENCE:    Competency — ^Allowable  Conclusion.    A  statement  to  the 

3  effect  that  an  article  alleged  to  have  been  stolen  has  not  been  re- 
covered, is  an  allowable  conclusion. 

WITNESSES:    Impeachment— Abnse  of  Bigbt  to  Gross-Examine  Oood- 

4  Cbaracter  Witness.  The  State  may  cross-examine  defendant's  good- 
character  witnesses  as  to  their  knowledge  of  rumors  or  reports  in 
the  community  of  defendant's  bad  character  with  reference  to  par- 
ticular transactions,  but  it  is  reversible  error  for  the  county  attorney, 
iu  argument,  directly  or  indirectly  to  assume  tlhat  the  supposed 
transactions  are  true. 
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Appeal  from  Pottawattamie  District  Court, — J.  B.  Rockafbl- 

liOW,  Judge. 

DECEBfBEB  13,  1921. 

DEPENDANT  was  indicted  for  the  crime  of  larceny  of  a  Ford 
touring  ear.  He  was  convicted,  and  appeals. — Reversed  and 
remanded. 

John  J.  Hess,  for  appellant. 

Ben  J.  Gibson,  Attorney  General,  and  B.  J.  Flick,  Assistant 
Attorney  General,  for  appellee. 

Paville,  J. — I.     Appellant  first  assigns  error  in  overruling 
his  objections  to  a  certain  juror.     Upon  the  voir  dire,  it  ap- 
peared that  this  juror  was  a  member  of  an  association  known  as 
,.- .      **The  Anti-Horse  Thief  Association."     It  was 

1.  Juey:  qualiflca- 

uodb:  membership  discloscd  that  this  was  au  Organization  formed 

in  anti-thief   as-  ^ 

sociaUon.  foj.  ^hc  purposc  of  bringing  to  justice  persons 

who  may  be  guilty  of  stealing  horses  or  automobiles,  and  that 
the  juror  had  contributed  to  a  fund  which  is  used  by  said  asso- 
ciation to  give  rewards  to  persons  who  secure  the  conviction  of 
those  who  steal  automobiles  within  a  certain  territory.  It  did 
not  appear,  however,  that  the  association  was  in  any  way  con- 
cerned in  the  prosecution  of  the  appellant.  The  juror  testified 
that  his  membership  in  this  organization  would  in  no  way  bias 
his  judgment  in  the  instant  case,  and  that  he  could  try  the  case 
fairly  and  impartially.  The  case  comes  fairly  within  the  rule  laid 
down  by  us  in  State  v.  Wilson,  8  Iowa  407,  under  somewhat 
similar  circumstances.  It  was  not  error  to  overrule  appellant's 
objections  to  the  qualifications  of  the  juror. 

II.  The  court  permitted  the  witness  Peck  to  testify,  over 
appellant's  objection  that  it  was  a  conclusion  and  incompetent, 
that  it  was  his  business  to  check  the  cars  in  the  garage  from  which 

the  State  claimed  the  car  in  question  was  stolen, 

^*  demse^^timony  and  that  he  had  to  put  a  tag  on  each  car  and  take 

pfLenee^S yfit-     it  off  whcu  the  car  went  out.    This  evidence  was 

"^*'  merely  incidental  to  the  testimony  of  this  wit- 


820  State  v.  Van  Hoozek.  [192  Iowa 

ness  regarding  the  alleged  theft  of  the  car,  and  was  explanatory 
of  his  presence  in  the  garage.    There  was  no  error  here. 

III.  A  witness  who  was  one  of  the  proprietors  of  the  garage 
from  which  the  State  claimed  the  car  was  stolen  was  asked  to 
state  whether  or  not  the  car  had  been  recovered,  if  he  knew,  and 

answered  that  it  had  not  been.     The  car  was 

■  pJtencyf^iipw'^    taken  ffom  the  garage  of  this  witness,  and  was 

e  cone  Tision.     .^  j^.^  posscssion  at  the  time  of  the  taking.    The 

court  did  not  err  in  overruling  the  objections  urged  to  this  tes- 
timony that  it  was  incompetent  and  a  conclusion. 

IV.  The  appellant  produced  three  witnesses  upon  the  trial, 
who  testified  that  appellant's  general  moral  character  was  good. 
One  of  these  witnesses  was  named  Collins.    On  his  cross-examina- 
tion   by    the    county    attorney,    the    following 

4.  Witnesses:  im-  .       , 

peachment:  abuse  transpired: 

examme  good-"*"  *  *  Q.     Did  you  cvcr  talk  with  Mr.  Ikeman 

*^*'  about  him  f  A.  I  don 't  know  Mr.  Ikeman.  Q. 
Mr.  Ikeman  is  the  man  who  lost  a  car  at  the  Ford  garage  about 
three  months  ago.  A.  I  don't  know  him.^''Q.  Had  you  ever 
heard  that  the  defendant  was  concerned  in  the  selling  of  stolen 
automobile  tires  while  working  for  the  Hughes-Irons  Motor 
Company  ?  A.  I  nevw  did.  Q.  Have  you  ever  heard  that  the 
defendant,  at  the  time  of  his  arrest  in  connection  with  the  sale 
of  stolen  tires,  had  a  stolen  tire  which  he  admitted  was  a  stolen 
tire  in  his  possession  in  the  storeroom  of  the  Hughes-Irons  Motor 
Company?    A.    No." 

Palmer,  another  of  appellant's  character  witnesses,  was 
asked,  on  cross-examination : 

*'Did  you  ever  hear  of  this  defendant  going  with  a  man 
named  Christensen  to  C.  M.  Pcnnell,  a  man  who  lost  some  tires, 
and  trying  to  settle  up  the  case  that  was  pending  against  Chris- 
tensen concerning  some  stolen  tires?" 

Smith,  another  of  said  witnesses,  was  interrogated  by  the 
county  attorney  as. follows: 

'*Did  you  ever  hear  that,  in  November,  1917,  defendant  went 
with  a  man  named  Christensen  to  a  man  named  Pcnnell,  from 
whom  a  number  of  automobile  tires  had  been  stolen,  and  en- 
deavored to  settle  with  Mr.  Pcnnell  for  the  stolen  tires?" 

Timely  objections  were  interposed  to  these  questions,  which 
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objections  were  overruled.  Thereafter,  in  rebuttal,  the  State 
called  the  party  Pennell,  referred  to  in  the  above  questions,  and 
also  one  B.  0.  Spillman,  both  of  whom  testified  that  appellant's 
reputation  for  general  moral  character  was  not  good.  Appel- 
lant's counsel  did  not  cross-examine  these  witnesses.  In  argu- 
ment to  the  jury,  the  county  attorney  said : 

**  Gentlemen  of  the  jury,  as  against  this  [referring  to  de- 
fendant's witnesses  as  to  character]  I  did  something  which  they 
say  is  very  unfair.  I  did  a  thing  that  I  know  I  had  a  right  to 
do,  and  as  prosecuting  attorney  of  this  county,  I  would  have 
been  derelict  in  my  duty  had  I  not  done  it.  I  brought  in  three 
witnesses  who  testified  to  the  contrary.  You  will  remember  that, 
when  I  was  cross-examining  Collins,  Smith,  and  Parmer,  I  said 
to  them  (in  order  to  find  out  one's  reputation,  you  have  to  find 
out  what  people  say  about  him),  and  I  said,  'Have  you  ever  heard 
that  this  defendant  sold  three  stolen  tires  to  Mr.  Spillman  1 '  No, 
they  had  never  heard  of  that.  *  Had  you  ever  heard  that,  about 
November,  1917,  he  was  arrested  with  some  stolen  tires,  at  least 
one  of  which  waa  kept  in  the  storeroom  of  the  Hughes-Irons  Motor 
Company?'  and  the  answer  was  *No.'  I  put  the  same  question 
to  all  of  them,  'Had  they  ever  heard  that  this  defendant,  to- 
gether with  Mr.  Christensen  after  the  defendant  had  been  ar- 
rested, went  to  Mr.  Pennell  and  tried  to  make  settlement  for 
those  stolen  tires?'  and  to  all  sueh  questions,  the  witnesses  re- 
plied that  they  had  never  heard.  Now,  gentlemen  of  the  jury, 
I  have  tried  to  be  fair ;  so  I  called  Mr.  Pennell  and  Mr.  Spillman 
here,  and  asked  them  as  to  this  man's  reputation  and  as  to  his 
character.  Mr.  Pennell  and  Mr.  Spillman  were  here,  and  testified 
to  their  dealings  in  a  general  way,  and  to  what  they  knew  about 
the  charadter  and  reputation  of  this  man,  and  they  testified  that 
it  was  not  good,  but  that  it  was  bad.  Now,  gentlemen  of  the 
jury,  did  you  hear  any  cross-examination  on  that  score?  They 
knew  what  I  asked  their  character  witnesses.  I  could  not  offer 
any  further  evidence  of  character;  and  why  didn't  they  ask 
Mr.  Pennell  about  those  tires?  Why  didn't  they  ask  him?  I 
could  not  ask  him,  but  they  could  have  asked  him  where  he  got 
his  information  as  to  this  man's  character.  They  could  have 
gone  into  this  in  detail,  and  found  out  what  his  statements  were 
based  upon;  but  they  didn't  do  that.    They  accuse  me  of  being 
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unfair  in  presenting  the  evidence.  I  feel  that  it  wafi  nothing  but 
the  fair  thing  to  bring  these  men  in  here,  to  give  these  people  the 
opportunity  to  cross-examine  them  with  reference  to  these 
things  if  they  wanted  to. " 

This  entire  line  of  argument  was  duly  objected  to  by  ap- 
pellant's counsel,  but  no  rulings  appear  to  have  been  entered  by 
tne  court.  Further  argument  of  a  similar  character,  obviously 
intended,  not  as  a  legitimate  discussion  of  the  evidence  in  the 
case,  but  for  the  express  purpose  of  seeking  to  unduly  prejudice 
the  jury,  was  indulged  in  by  the  county  attorney.  We  cannot  set 
our  seal  of  approval  upon  such  methods  to  secure  the  convic- 
tion of  one  charged  with  crime.  Ability,  skill,  alertness,  and 
zeal  in  a  public  prosecutor  are  commendable,  and  should  be  en- 
couraged. It  is  for  the  good  of  society,  for  the  welfare  of  the 
State,  that  crime  shall  be  punished,  and  that  the  prosecution 
of  criminals  shall  be  vigilant  and  vigorous.  But,  under  our 
laws,  the  person  charged  with  crime  has  certain  well  known 
rights  which  the  State  is  bound  to  respect.  Time  and  again  we 
have  declared  that  proof  of  other  crimes  than  the  one  with  which 
a  defendant  is  charged  is  not  admissible  against  him.  The  State 
cannot  do,  by  the  indirect  method  resorted  to  in  the  instant  case, 
that  which  it  would  not  be  permitted  to  do  directly. 

State  V,  Kimes,  152  Iowa  240,  cited  by  counsel  for  appellee, 
does  not  justify  the  proceedings  had  in  the  instant  ease.  In 
said  case,  we  said : 

**  While  the  rule  is  that,  in  rebutting  evidence  of  good  moral 
character  offered  by  defendant,  the  State  cannot  introduce  evi- 
dence as  to  particular  transactions,  it  is  certainly  competent, 
on  cross-examination  of  a  witness  who  has  testified  as  to  de- 
fendant's good  moral  character,  to  ask  whether  there  have  not 
been  rumors  or  reports  in  the  community  as  to  his  bad  charac- 
ter, with  reference  to  particular  transactions.'' 

We  do  not  intend  to  depart  from  the  rule  thus  announced ; 
but,  in  the  instant  case,  the  county  attorney  went  much  further 
in  cross-examination  than  could  be  allowed  under  this  rule,  and 
supplemented  this  by  argument  highly  prejudicial  and  exceed- 
ingly improper.  We  arc  disposed  to  allow  a  wide  latitude  in 
the  arguments  of  counsel,  realizing  the  native  ability  of  the 
average  juror  to  make  due  allowance  for  oratorical  embellish- 
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ment  and  histrionic  display ;  but  we  cannot  tolerate  abuse  of  the 
proprieties  of  argument,  and  permit  counsel  to  go  unleashed  into 
the  fields  of  denunciation  and  accusation,  to  secure  conviction 
of  one  charged  with  crime. 

Because  of  the  matters  herein  discussed,  this  case  must  be 
reversed  and  remanded  for  a  new  trial.  It  is  so  ordered. — 
Reversed  and  remanded. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Charles  Walker,  Appellant. 

OlUMINAIa  IiAW:    Oontinuance — ^Inadequate  Time  to  Prepare  for  Trial. 

1  Refusal  to  grant  defendant  a  continuance  in  order  to  prepare  for 
trial  will  be  denominated  error  only  in  case  of  a  clear  showing  of 
abuse  of  discretion.  Refusal  sustained,  where  13  days  elapsed  be- 
tween plea  and  commencement  of  trial. 

JUBT:     Jury  List — ^Insertion  of  Names  by  Auditor.     County  auditors 

2  have  no  authority  to  take  names  from  the  poll  books  of  a  precinct 
and  enter  them  upofi  the  jury  list,  in  order  to  obviate  the  failure 
of  the  judges  of  election  to  return  jury  lists  from  such  precinct. 

JUBT:     Qualifications — ^Women  as  Qualified  Jurors.     The  Nineteenth 

3  Amendment  to  the  Federal  Constitution,  providing  that  ''the  right 
of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any  state  on  account  of  sex/' 

1.  Automatically  amended  the  Constitution  of  Iowa  by  striking 
out  the  word  **male''  in  Art.  1,  Sec.  2,  which  theretofore  had  pro- 
vided that-" every  male  citizen  •  »  »  shall  be  entitled  to  vote;"  and 

2.  Automatically  caused  our  statutory  declaration  that  "all 
qualified  electors  of  the  state  *  •  *  are  competent  jurors  *  •  »»» 
(Sec.  332,  Code,  1897)  to  take  on  an  enlarged  meaning,  commensur- 
ate with  the  enlarged  scope  of  our  automatically  amended  Constitu- 
tion. 

CONSTITUTION  All  IiAW:     Federal  Prolklbition  in  re  Jury  Serrice. 

4  Principle  recognized  that  Congress  now  has  power  to  prohibit  the 
states  from  excluding  women  from  jury  service  in  state  courts  on 
account  of  sex.     (See  Ex  Parte  Virginia,  100  U.  S.  339.) 

JX7BY:     Jury  Service  Not  Biglit  or  Privilege.     The  adoption  of  the 

5  Federal  women's  suffrage  amendment  did  not,  in  and  of  itself,  im- 
pose jury  service  on  the  women  of  this  state;  but,  inasmuch  as  such 
service  is  solely  a  matter  of  expediency  with  the  general  assembly 
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(in  the  absenee  of  constitutional  proviBions),  such  result  was 
brought  about  (1)  by  the  adoi)tion  of  said  amendment,  and  (2)  by 
the  existence  of  our  state  statute,  declaring  that  "all  qualiiied 
electors  *  *  *  are  competent  jurors.*' 

CONSTITUTIONAL  LAW:     Common-Law  Jury   of  Men.     The   term 

6  **man/'  as  employed  in  the  constitutional  declaration  that  "the 
general  assembly  may  authorize  'trial  by  a  jury  of  a  less  number  than 
twelve  men  *  *  *"  (Art.  1,  Sec.  9),  is  used  in  its  generic  sense  only — 
is  not  used  for  the  purpose  of  declaring  that  a  jury  in  this  state  shall 
be  composed  of  male  persons,  as  at  common  law.     (Art.  1,  Sec.  9.) 

EVIDENCE:     Demonstrative  Evidence— Nonldentifled   Property.     Re- 

7  versible  error  results  from  receiving  in  evidence  exhibits  in  the  form 
of  property  which  are  in  no  wise  identified,  and  which  are  not 
shown  to  be  connected  in  any  manner  with  the  offense  on  trial,  or 
with  the  accused. 

CRIMINAL  LAW:    Trial — ^Undue  Oross-Ezamlnatlon.    Testimony  by  the 

8  wife  of  an  accused  that,  on  a  night  in  question,  her  husband  was  at 
home,  and  left  on  the  following  morning  at  a  stated  time,  may  not 
be  followed  by  cross-examination  as  to  conversations  between  the 
wife  and  her  husband  at  said  time,  which  revealed  that  the  husband 
had,  on  said  evening,  been  with  other  parties,  who  had  been  arrested 
for  the  crime  for  which  the  husband  was  on  trial. 

Evans  and  Preston,  JJ.,  dissent. 

CRIMINAL  LAW:     Trial — Argument — Failure  of  Accused  to  Testify. 

9  Indirect  references  in  argument  to  defendant's  failure  to  testify, 
coupled  with  declarations  by  the  county  attorney  as  to  the  defend- 
ant's guilt,  reviewed,  and  strongly  disapproved. 

CRIMINAL  LAW:     Trial— Instructions— Different  Degrees  of  Proof. 

10  Instructing  that  an  essential  element  of  an  offense  must  be  proved 
beyond  a  reasona.ble  doubt,  and  later  instructing  that  it  may  be 
proved  by  circumstances  ^^such  cut  would  fairly  lead  to  the  conclu- 
sion'* that  such  element  was  proved,  constitutes   reversible  error. 

CRIMINAL  LAW:     Trial — ^Instructionfl — ^Partial  Proof  Permitted.     To 

11  instruct  permitting  the  jury  to  convict  only  on  proof  of  all  of  cer- 
tain enumerated  and  essential  elements,  and  later  to  instruct  that  a 
conviction  may  be  had  on  proof  of  only  a  part  of  said  elements, 
constitutes  reversible  error. 

CRIMINAL  LAW:     Trial — ^Instructions — Undue  Emphasis.     It   is  not 

12  proper,  in  the  trial  of  a  criminal  cause,  for  the  court,  in  its  instruc- 
tions, to  single  out  some  particular  fact,  and  give  undue  emphasis 
thereto. 
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Appeal  from  Hamilton  District  Court. — H.  B.  Frye,  Judge. 

December  13,  1921. 

Trial  on  an  indictment  for  the  crime  of  breaking  and  enter- 
ing a  building  in  the  nighttime  resulting  in  a  verdict  of  guilty. 
Motion  for  new  trial 'was  overruled  and  judgment  was  entered 
on  the  verdict.    Defendant  appeals. — Reversed. 

R.  G.  Remley  and  D.  C.  Chase,  for  appellant. 

0 

Ben  J,  Gibson,  Attorney  General,  NeiU  Garrett,  Assistant 
Attorney  (general,  and  E.  P,  Prince,  for  appellee. 

De  Graff;  J. — The  defendant  was  indicted  by  the  grand 
jury  of  Hamilton  County,  Iowa  on  April  28th,  1921  for  the 
crime  of  breaking  and  entering  a  building  on  the  night  of  March 
18,  1921.  A  plea  of  not  guilty  was  entered  to  said  indictment 
On  the  3rd  day  of  May,  1921.  Trial  was  had  thereon  commenc- 
ing on  the  16th  day  of  May  1921. 

1.  On  the  9th  day  of  May  1921  defendant  filed  a  motion 
for  continuance  which  was  overruled  by  the  court.  Error  is  pred- 
icated on  this  ruling.  The  only  material  recital  in  said  motion 
1.  CRmniAL  i^w:    »»  *  ground  for  continuance  is : 

Sd"*uBi°tfrae*to  *'That  it  is  markedly  unfair  to  defendant  to 

prepare  for  trial,  jjg  forccd  to  trial  bcforc  hc  or  his  counsel,  who 
has  been  appointed  by  the  court  to  defend  him,  have  sulBficient 
time  to  adequately  prepare  his  defense." 

Our  criminal  code  provides  that  as  soon  as  practicable  after 
an  indictment  is  found,  the  defendant  must  l)e  arraigned  thereon, 
unless  he  waives  the  same.  Code  Section  5310.  The  defendant 
shall,  if  he  demands  it  upon  entering  his  plea,  be  entitled  to 
three  days  in  which  to  prepare  for  trial.     Code  Section  5370. 

In  the  instant  case  13  days  intervened  between  his  plea  and 
the  commencement  of  the  trial.  This  afforded  him  reasonable 
opportunity  to  procure  his  witnesses  and  stand  prepared  for 
trial.  It  rests  with  the  trial  court  in  the  exercise  of  sound  dis- 
cretion to  fix  the  time  during  the  term  when  a  defendant  shall 
be  put  upon  his  trial,  and  unless  there  is  a  clear  showing  of 
abuse  of  discretion  and  resulting  prejudice,  this  court  will  not 
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interfere.  State  v.  Maker,  74  Iowa  77.  A  trial  judge  should  be 
commended,  rather  than  criticised,  in  his  effort  to  secure  speedy 
trials  on  indictments  returned  to  his  court. 

2.     Prior  to  impaneling  the  jury  in  the  instant  case,  the  de- 
fendant filed  written  objections  by  way  of  **  challenge  to  the 
jury  lists,  the  panel  and  the  jury."    The  challenge  was  predi- 
cated upon  the  following  grounds:     (1)   That 

2.  Jury:  jury  list:      .1.  ,..  .-j  u'j  £     ^ 

m«ertion  of         the  jury  list  Contained  names  of  judges  or  elec- 

names  by  auditor.     .  1       1      -i       ^         -,    ^1     .  .^ 

tion  who  had  placed  their  own.  names  thereon. 
(2)  That  the  jury  and  talesmen's  lists  were  not  prepared  and 
certified  as  required  by  law.  (3)  That  names  were  included 
by  the  county  auditor  on  the  jury  list  which  were^not  certified 
by  the  judges  of  election  as  required  by  law.  (4)  That  said 
jury  lists  and  the  panel  are  composed  of  the  names  of  men  and 
women  indiscriminately,  contrary  to  law. 

All  the  provisions  of  law  relating  to  challenges  to  the  panel 
of  trial  jurors  in  civil  procedure,  including  the  grounds  therefor, 
the  manner  of  exercising  the  same,  and  the  effect  thereof,  apply 
to  the  panel  of  trial  jurors  in  criminal  causes,  and  the  same  rules 
for  the  drawing  of  the  jury  are  applicable  in  criminal,  as  in 
civil  causes.  Code  Sections  5358  and  5356.  A  challenge  to  the 
panel  can  be  founded  only  on  a  material  departure  from  the 
forms  prescribed  by  law  in  respect  to  the  drawing  and  return 
of  the  jury,  and  such  challenge  must  be  in  writing,  specifying  the 
facts  constituting  the  ground  of  challenge.  Code  Sections  3679 
and  3680.  If  the  challenge  is  sustained  by  the  court  the  jury 
must  be  discharged ;  if  it  is  overruled  the  court  shall  direct  the 
jury  to  be  impaneled.  Code  Section  3682.  It  is  also  competent 
upon  a  challenge  to  the  panel  to  examine  any  person  as  a  witness, 
or  any  judicial  or  ministerial  officer  whose  irregular  or  illegal 
act  is  the  subject  of  complaint.    Code  Section  3681. 

The  defendant  in  support  of  his  challenge  and  objections 
called  as  witnesses  the  county  auditor,  the  county  clerk,  and  one 
of  the  judges  of  the  election  board  of  the  5th  ward  of  Webster 
City,  Iowa.  Their  testimony  discloses  that  Charles  Lacy  was 
one  of  the  election  judges ;  that  his  name  was  one  of  the  names 
returned  for  the  petit  jury  list,  and  that  he  put  his  own  name 
on  the  list,  as  returned  from  the  5th  ward  of  Webster  City,  Ham- 
ilton County,  Iowa;  that  in  the  poll  books  returned  from  Ells- 
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worth  Township  in  said  county,  there  were  no  names  returned  in 
the  place  designated  in  said  book  for  the  petit  jury  list,  but 
in  making  up  the  complete  jury  list  the  county  auditor  took  the 
names  from  another  place  in  said  book ;  that  the  judges  of  elec- 
tion of  Hamilton  Township  failed  to  certify  the  petit  jury  list  in 
the  poll  book ;  that  this  is  also  true  as  to  the  return  made  by  the 
judges  of  election  of  Scott  Township ;  that  in  both  of  these  in- 
stances the  county  auditor  added  names  that  were  uncertified  in 
the  poll  books  on  the  complete  jury  list  of  Hamilton  County ;  that 
at  least  25  names  of  women  were  returned  and  certified  on  the 
petit  jury  and  talesmen's  lists;  that  the  name  of  one  woman  was 
pn  the  panel  of  the  jury  at  the  trial  term. 

This  court  is  committed  to  the  doctrine  that  slight  deviations 
from  the  statutory  method  of  selecting  jurors  do  not  constitute 
prejudicial  error.  State  v,  Clark,  141  Iowa  297.  In  the  light  of 
the  instant  record,  were  the  material  provisions  of  the  Code  in 
the  drawing  and  certifying  of  jurors,  or  in  the  preparation  of  the 
jury  list  substantially  observed?  Section  337  Code  Supplement 
1913,  constitutes  the  authority  to  the  judges  of  election  in  the 
preparation  and  certification  of  jury  lists,  and  although  its 
provisions  are  construed  as  directory,  a  substantial  compliance 
therewith  is  required.    State  v.  Wilson,  166  Iowa  309. 

The  name  of  no  person,  who  has  served  as  judge  or  clerk 
of  the  general  election  in  the  year  in  which  said  jury  list  is 
prepared,  shall  be  returned  and  the  members  of  the  election 
board  shall  certify  to  the  lists  of  grand  and  petit  jurors  and 
talesmen,  and  shall  state  that  the  lists  do  not  contain  the  name 
of  any  person  who  requested,  directly  or  indirectly,  that  his 
name  appear  thereon,  and  that  it  does  not  contain  the  name  of 
anyone  who  served  as  judge  or  clerk  at  such  election.  If  the 
name  or  names  of  such  persons  are  returned,  such  fact  shall  be 
a  ground  for  challenge  for  cause.    Code  Section  337. 

We  find  no  authority  in  our  statute  which  will  warrant  the 
county  auditor  placing  names  on  the  jury  list  taken  at  random 
from  returned  uncertified  poll  books.  This  is  the  function  of 
the  board  of  supervisors.  The  action  of  the  county  auditor  was 
a  material  departure  from  statutory  provision,  and  the  challenge 
entered  by  the  defendant  in  this  particular  was  sufficiently  sup- 
ported and  should  have  been  sustained  by  the  trial  court. 
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The  fourth  ground  of  challenge  presents  a  new  question  to 
this  court:  Are  women  competent  and  eligible  to  act  as  jurors 
under  the  Constitution  and  statutes  of  lowaf     This  question 

speaks  its  own  importance,  but  it  can  be  fully 
'  tiona :'  ^?omen*as'  auswcrcd  by  the  cousidcration  and  the  applica- 
qua  1  e  jurors.  ^.^^  ^^  ^j^^  Nineteenth  Amendment  to  the  Con- 
stitution of  the  United  States  in  its  relation  to  the  Constitution 
and  statutes  of  Iowa. 

This  amendment  as  adopted  August  26,  1920  and  as  declared 
by  the  certification  of  the  secretaiy  of  state  reads  as  follows: 

*  *  The  right  of  citizens  of  the  United  States  to  vote  shall  not 
be  denied  or  abridged  by  the  United  States  or  by  any  state  on 
account  of  ^ex.  Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation/' 

Article  2,  Section  1  of  the  Constitution  of  Iowa  reads : 

**  Every  male  citizen  of  the  United  States,  of  the  age  of 
twenty-one  years,  who  shall  have  been  a  resident  of  this  state 
six  months  next  preceding  the  election,  and  of  the  county  in 
which  he  claims  his  vote,  sixty  days,  shall  be  entitled  to  vote  at 
all  elections  which  are  now  or  hereafter  may  be  authorized  by 
law.'' 

By  the  inherent  force  of  the  language  of  the  Nineteenth 
Amendment,  as  a  part  of  the  supreme  law  of  the  land,  women  are 
included  and  made  a  part  of  the  electorate  of  this  state,  and  no 
further  legislation  pursuant  to  this  amendment  is  required  by 
Congress  or  by  the  general  assembly  of  the  state  of  Iowa.  The 
amendment  is  self -executing.  The  Supreme  Court  of  the  United 
States  in  construing  the  so-called  Grandfather  clause  of  the 
amendment  to  the  Constitution  of  Oklahoma  in  its  relation  to 
the  Fifteenth  Amendment  to  the  United  States  Constitution 
said: 

**It  is  equally  beyond  the  possibility  of  question  that  the 
amendment  in  express  terms  restricts  the  power  of  the  United 
States  or  the  states  to  abridge  or  deny  the  right  of  a  citizen  of 
the  United  States  to  vote  on  accoxmt  of  race,  color,  or  previous 
condition  of  servitude.  The  restriction  is  coincident  with  the 
power  and  prevents  its  exertion  in  disregard  of  the  command  of 
the  amendment.  But  while  this  is  true,  it  is  true  also  that  the 
amendment  does  not  change,  modify,  or  deprive  the  states  of  their 
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full  power  as  to  suffrage,  except,  of  course,  as  to  the  subject 
with  which  the  amendment  deals,  and  to  the  extent  that  obedi- 
ence to  its  command  is  necessary.  Thus,  the  authority  over  suf- 
frage which  the  states  possess  and  the  limitation  which  the  amend- 
ment imposes  are  co-ordinate,  and  one  may  not  destroy  the  other 
without  bringing  about  the  destruction  of  both.  While  in  the 
true  sense,  therefore,  the  amendment  gives  no  right  of  suffrage, 
it  was  long  ago  recognized  that  in  operation  its  prohibition  might 
measurably  have  that  effect :  that  is  to  say  that,  as  the  command 
of  the  amendment  was  self -executing,  and  reached  without  legis- 
lative action  the  conditions  of  discrimination  against  which  it 
was  aimed,  the  result  might  arise  that,  as  a  consequence  of  the 
striking  down  of  a  discriminating  clause,  a  right  of  suffrage 
would  be  enjoyed  by  reason  of  the  generic  character  of  the  pro- 
vision which  would  remain  after  the  discrimination  was  stricken 
out.  A  familiar  illustration  of  this  doctrine  resulted  from  the 
effect  of  the  adoption  of  the  amendment  on  state  constitutions 
in  which,  at  the  time  of  the  adoption  of  the  amendment,  the  right 
of  suffrage  was  conferred  on  all  white  male  citizens;  since,  by 
the  inherent  power  of  the  amendment,  the  word  *  white'  dis- 
appeared, and  therefore  all  male  citizens,  without  discrimina- . 
tion  on  account  of  race,  color,  or  previous  condition  of  servitude, 
came  under  the  generic  grant  of  suffrage  made  by  the  state.'' 

Quinn  v.  VniUd  States,  238  U.  S.  347  (59  L.  Ed.  1340).  See, 
also  Strauder  v.  West  Virginia,  100  U.  S.  303  (25  L.  Ed.  664) ; 
Neal  V.  Delaware,  103  U.  S.  370  (26  L.  Ed.  567) ;  Bush  v.  Ken- 
tucky, 107  U.  S.  110  (27  L.  Ed.  354). 

The  effect,  therefore,  of  the  Nineteenth  Amendment  in  its 
relation  to  our  state  Constitution  (Article  2,  Section  1)  is  to 
enlarge  the  electorate  and  create  practical  universal  suffrage. 

Our  next  inquiry  is:  Does  the  enlargement  of  the  right  to 
vote  as  to  a  certain  class  of  citizens  create  a  like  enlargement  a-s 
to  that  class  of  citizens  in  the  privileges,  duties,  and  burdens  of 
4.  Constitutional  ^^^^2/  Service  in  the  courts  of  this  statel  This 
htbition*1n^'r«^'^°  qucstion  must  be  answered  by  the  consideration 
jury  service.  ^^d  interpretation  of  the  Constitution  and  stat- 
utes of  this  state  governing  the  issue  involved.  Until  Congress 
by  appropriate  legislation,  pursuant  to  the  provision  of  the 
Nineteenth  Amendment,  declares  that  *'no  citizen,  possessing 
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all  other  qualifications  which  are  or  may  be  prescribed  by  law, 
shall  be  disqualified  from  service  as  grand  or  petit  jurors  in  any 
court  of  the  United  States,  or  of  any  state,  on  account  of  sex," 
the  state  legislature  is  supreme  in  the  matter  of  defining  the  quali- 
fications of  jurors,  and  until  such  time  a  legislature  may  prop- 
erly and  legally  confine  the  selection  of  jurors  to  males.  Strauder 
V,  West  Virginia,  supra.  The  Nineteenth  Amendment  per  se 
enlarges  the  electorate  as  to  women,  but  it  is  not  by  reason  thereof 
that  the  women  of  any  state  are  under  the  imposition  of  jury 

service.     That  incident  is  determinable  by  the 

'  i<^^not^rSiiror    language  of  the  state  statute,  giving,  exempting, 

pnvi  ege.  ^^  denying  it.    In  some  states  jury  duty  on  the 

part  of  women  is  made  compulsory ;  in  others,  it  is  optional,  and 

in  others  women  are  expressly  made  ineligible. 

Until  the  privilege  of  jury  service  becomes  a  guaranteed 
right  to  all  citizens  regardless  of  sex,  it  is  a  duty  imposed  by  the 
state,  not  a  right.  It  is  not  a  ** right''  of  the  citizen  protected 
by  either  our  state  or  Federal  Constitution,  nor  is  it  implied  in  the 
right  to  vote  or  hold  oflSce. 

Guaranteed  rights  are  enjoyed  by  all  citizens  alike,  but  the 
f^ourteenth  Amendment  does  not  guarantee  to  all  citizens  mat- 
ters of  duties  as  distinguished  from  matters  of  right.  Duties  are 
imposed  and  are  intrusted  by  the  state  only  to  those  deemed 
qualified  for  their  performance,  and  the  determination  of  quali- 
fications of  those  performing  state  duties  has  always  been  con- 
sidered a  legislative  function.  The  provisions  of  the  Federal  Con- 
stitution with  reference  to  trial  by  jury  do  not  govern  jury  trial 
within  tie  state.  Hunter  v.  Colfax  Cons.  Coal  Co,  175  Iowa  245. 

The  right  to  vote  and  the  privilege  to  serve  as  a  juror  are 
not  correlative,  and  not  necessarily  coexistent  or  coextensive. 
Jury  service  is  an  obligation  imposed  on  citizens  of  recognized 
qualifications.  Oarrett  v.  Weinberg,  54  S.  C.  127,  144.  The 
sine  qua  non  which  the  state  desires  and  demands  in  jury  trial 
is  service,  and  in  the  absence  of  constitutional  limitation  the 
legislature  determines  who  shall  render  that  service  and  what 
qualifications  they  shall  possess.  Whether  a  legislature  should 
make  any  distinction  as  to  sex  in  respect  to  the  duty  of  citizens 
to  serve  as  jurors  is  not  a  question  of  right,  but  of  expediency 
and  with  this  matter  a  court  is  not  concerned.    Age,  residence, 
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sex,  property,  educational,  moral  or  physical  qualifications  may 
be  recognized  and  made  a  condition  precedent  to  jury  service 
if  the  state  legislature  sees  fit  by  statutory  enactment  to  make 
them  so,  provided  there  is  no  constitutional  inhibition.  Such 
qualifications  may  differ  from  those  recognized  at  common  law. 
State  V,  Slover,  134  Mo.  607;  Saginaw  v.  Campau,  102  Mich. 
594 ;  Harland  v.  Territory y  3  Wash.  Ter.  131 ;  Strauder  v.  West 
Virginia,  100  U.  S.  303  (25  L.  Ed.  664). 

It  is  competent  for  the  state  legislature  to  make  electors 
eligible  for  jury  service  regardless  of  citizenship.  People  v, 
Collins,  166  Mich.  4;  and  may  likewise  impose  the  duty  upon 
qualified  citizens  who  are  not  entitled  to  vote.  State  v.  Fairlanib, 
121  Mo.  137.  In  McKinney  v.  State,  3  Wyo.  719  (April  1892) 
it  was  held  that  a  man  could  not  urge  as  an  infringement  of  his 
constitutional  rights,  either  state  or  Federal,  the  exclusion  of 
women  from  the  jury  sitting  in  judgment  on  him.  This  was 
said  under  a  statute  limiting  jury  service  to  male  citizens  and 
in  the  face  of  a  constitutional  provision  which  reads: 

*  *  The  rights  of  citizens  of  the  state  of  Wyoming  to  vote  and 
hold  oflSce  shall  not  be  abridged  or  denied  on  account  of  sex. 
Both  male  and  female  citizens  of  this  state  shall  equally  enjoy 
all  civil,  political,  and  religious  rights  and  privileges/' 

In  the  absence  of  constitutional  or  statutory  enactment  the 
imposition  of  one  duty  does  not  carry  with  it  another  and  entirely 
different  duty,  and  the  matter  of  jury  service  with  its  incidental 
burdens  is  not  within  the  intent  or  purview  of  the  Nineteenth 
Amendment.  We  are  not  advised  that  Congress  has  enacted 
legislation  pursuant  to  this  amendment. 

Pursuant  to  the  Fourteenth  Amendment  to  the  United 
States  Constitution  Congress  enacted  a  statute  approved  March 
1st,  1875  which  inter  aiia,  declares : 

**No  citizen,  possessing  all  other  qualifications  which  are, 
or  may  be  prescribed  by  law,  shall  be  disqualified  from  service 
as  grand  or  petit  jurors  in  any  court  of  the  United  States,  or  of 
any  state,  on  account  of  race,  color,  or  previous  condition  of 
servitude.  * ' 

In  construing  this  statute  the  United  States  Supreme  Court 
in  Neal  v.  Delaware,  103  U.  S.  370  (26  L.  Ed.  567)  said: 

''Beyond  question  the  adoption  of  the  Fifteenth  Amendment 
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had  the  effect,  in  law,  to  remove  from  the  state  Constitution,  or 
render  inoperative,  that  provision  which  restricts  the  right  of 
suffrage  to  the  white  race.  Thenceforward,  the  statute  which 
prescribed  the  qualifications  of  jurors  was  itself  enlarged  in  its 
operation,  so  as  to  embrace  all  who,  by  the  state  Constitution, 
as  modified  by  the  supreme  law  of  the  land,  were  qualified  to 
vote  at  a  general  election.  *  *  •  While  a  colored  citizen,  party 
to  a  trial  involving  his  life,  liberty,  or  property,  cannot  claim,  as 
matter  of  right,  that  his  race  shall  have  a  representation  on  the 
jury,  and  while  a  mixed  jury,  in  a  particular  case,  is  not,  within 
the  meaning  of  the  Constitution,  always  or  absolutely  neces- 
sary to  the  equal  protection  of  the  laws,  it  is  a  right  to  which 
he  is  entitled,  *that,  in  the  selection  of  jurors  to  pass  upon 
his  life,  liberty,  or  property,  there  shall  be  no  exclusion  of  his 
race,  and  no  discrimination  against  them,  because  of  their 
color.'  " 

The  mere  fact  that  in  the  selection  of  jurors  by  the  legally 
constituted  authorities  of  the  state  no  person  of  the  colored  race 
or  no  woman  is  selected  does  not  constitute  a  prima-facie  case 
of  discrimination.    This  is  a  matter  of  proof.  ^ 

In  People  v.  Barltz,  212  Mich.  580  (180  N.  W.  423)  (Dec. 
1920)  the  defendant  was  convicted  on  an  indictment  for  larceny 
by  a  jury  of  eleven  men  and  one  woman.  Upon  the  trial  the 
accused  first  exhausted  his  peremptory  challenges  and  then  chal- 
lenged the  woman  juror  for  cause  on  the  ground  that  a  woman 
was  prohibited  from  sitting  as  a  juror  by  the  state  Constitution 
in  which  reference  to  a  jury  of  **men"  is  made.  The  Consti- 
tution and  the  staiutes  of  Michigan  in  relation  to  the  question  in 
issue  are  the  same  in  substance  as  the  Constitution  and  statutes 
of  the  state  of  Iowa,  except  that  Michigan  amended  her  state 
Constitution  giving  women  the  right  to  vote.  The  conclusion  of 
the  Supreme  Court  of  Michigan  holding  that  the  woman  in  ques- 
tion was  a  properly  qualified  juror  under  the  Constitution  and 
statutes  of  Michigan  was  based  on  the  principle  of  constitutional 
construction  that  a  constitution  should  be  construed,  if  its  lan- 
guage is  appropriate,  so  that  it  will  accomplish  the  purpose  the 
people  intended  it  to  accomplish.  Women  on  becoming  electors 
were  automatically  placed  in  a  class  which  made  them  eligible 
for  jury  duty  under  the  Michigan  statute  which  provided  that 
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* 
jurors  should  be  selected  from  persona  having  the  qualifications 
of  electors.    The  same  conclusion  must  be  reached  in  the  instant 
case  since  the  Nineteenth  Amendment  made  women  '* electors'' 
by  the  inherent  force  of  the  amendment. 

In  Commonwealth  v.  Maxwell,  (Pa.)  114  Atl.  825,  (March 
1921)  the  court  upheld  an  indictment  found  by  a  grand  jury 
of  which  a  woman  was  a  member.  In  Pennsylvania  women  did 
not  have  the  right  to  vote  until  the  adoption  of  the  Nineteenth 
Amendment,  and  under  the  state  statute  juries  were  required 
to  be  selected  from  **the  whole  qualified  electors  of  the  county." 
It  ia  held  that  the  statute  providing  for  the  selection  of  jurors 
includes  those  who  at  any  ^ime  shall  come  within  the  designation 
of  ** electors."  This  clearly  effectuates  the  legislative  intent  to 
impose  the  duty  of  jury  service  upon  those  who  possess  the  right 
to  vote. 

In  the  case  of  In  re  Opinion  of  the  Justices,  130  N.  E.  685 
(March  1921)  the  Supreme  Court  of  Massachusetts  in  a  reply 
to  an  inquiry  from  the  house  of  representatives  held  that  women 
were  not  liable  to  jury  duty.  Women  enjoyed  the  elective  fran- 
chise in  Massachusetts  prior  to  the  adoption  of  the  Nineteenth 
Amendment.  The  state  statutes  provided:  (1)  That  **a  person 
qualified  to  vote  for  representatives  to  the  general  court  shall 
be  liable  to  serve  as  a  juror,"  and  (2)  That  a  jury  shall  be  a 
jury  of  **men."  The  writer  is  not  impressed  with  the  reasoning 
of  the  court  in  reaching  the  conclusion  announced,  although  the 
conclusion  may  be  justified  under  a  strict  literal  interpretation 
of  the  word  **men"  under  the  common-law  concept  of  **a  jury." 
See,  also,  State  v,  Jam^s,  (N.  J.)  114  Atl.  553  (June  1921). 

In  Pams  v.  District  Court,  42  Nev.  229  (July  1918)  the 
petitioner  was  indicted  by  a  grand  jury  of  whom  eleven  mem- 
bers were  men  and  the  other  members  were  women.  The  pro- 
ceeding was  in  prohibition.  The  petitioner  alleged  that  the  in- 
dictment was  invalid  because  under  the  Constitution  and  laws 
of  Nevada  women  were  not  eligible  to  serve  as  members  of  a 
grand  jury.  The  Constitution  and  statutes  of  the  state  of  Ne- 
vada in  relation  to  the  matters  in  controversy  are  in  effect  the 
same  as  in  the  state  of  Iowa,  except  that  the  Constitution  of 
Nevada  gave  women  the  right  to  vote.    It  was  held  that  by  force 
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and  'effect  of  the  amendment,  a  statute  confining  the  selection 
of  jurons  to  persons  possessing  the  qualifications  of  electors  was 
enlarged  in  its  operation  so  as  to  embrace  all  those  who  by  the 
Constitution  of  the  state  as  amended  were  entitled  to  vote.  It 
is  pointed  out  in  this  opinion  that  the  decision  of  the  Supreme 
Court  of  Washington  in  Harland  v.  Territory,  3  Wash.  Ter.  131, 
did  not  turn  on  the  question  of  qualified  electorship,  because  at 
that  time  women  did  not  possess  the  right  to  vote  under  the  laws 
of  Washington.    In  opinion  the  court  said : 

**The  sole  qualification  for  grand  jurors  made  by  our  Con- 
stitution and  by  the  laws  enacted  thereunder  is  qualified  elec- 
torship ;  and  we  can  do  naught  else  than  conclude  that,  in  view 
of  the  fact  that  women,  having  been  enfranchised  by  the  amend- 
ment to  our  Constitution,  may  therefore  become  qualified  elec- 
tors, as  such  they  are  privileged  to  and  subject  to  jury  duty." 

The  writ  of  prohibition  prayed  for  was  denied  and  the  pro- 
ceedings dismissed. 

In  the  case  of  In  re  OrUli,  110  Misc.  Rep.  45  (179  N.  Y. 
Supp.  795)  (January  1920)  the  court  denied  a  peremptory  writ 
of  mandamus  directing  the  commissioner  of  jurors  to  include  in 
the  jury  list  every  qualified  woman  of  Kings  County,  New  York. 
The  judgment  was  affirmed  by  the  appellate  division  of  the  Su- 
preme Court  of  New  York.  192  App.  Div.  885  (181  N.  Y.  Supp. 
938).  The  New  York  statute  expressly  provides  that  a  juror 
shall  be  a  **male  citizen.''  The  gist  of  the  opinion  and  the  hold- 
ing thereunder  finds  expression  in  the  language  of  the  trial 
judge  in  these  words : 

**I  can  see  absolutely  no  connection  whatever  between  the 
right  to  vote  and  jury  service  to  justify  relator's  claim." 

In  so  holding  the  court  primarily  based  its  decision  on  the 
principle  that  it  is  the  legislative  function  of  the  state  legis- 
lature to  define  qualifications  for  jury  service,  and  since  the  New 
York  statute  expressly  limited  jury  service  to  male  citizens, 
women  could  not  be  included  therein.  It  will  be  observed  that 
the  decision  in  the  Grilli  case  was  made  prior  to  the  adoption  of 
the  Nineteenth  Amendment  and  was  predicated  on  the  statute  of 
New  York  governing  jury  service  in  relation  to  the  amendment 
to  the  state  constitution  giving  women  the  right  to  vote.  The 
principle  annoiuiced  by  the  New.  York  court  is  sound  and  in 
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harmony  with  Federal  and  state  court  decisions.  See,  McKin- 
ney  v.  State,  supra. 

One  further  question  is  suggested :    Is  Article  1,  Section  9 
of  the  Constitution  of  Iowa  violated  in  permitting  vwmen,  who 
are  qualifUd  electors  and  who  possess  the  other  qualifications 
6.  coNSTiTUTioNAi,  ^^fif^^^  ^V  '«^>  ^0  scrve  as  jurors  in  the  caurts 
i^ju5?"o?**^"      ^f  ^**^  state  1    The  article  reads  as  follows: 
™«^  *  *  The  right  of  trial  by  jury  shall  remain  in- 

violate ;  but  the  general  assembly  may  authorize  trial  by  a  jury 
of  a  less  number  than  twelve  men  in  inferior  courts;  but  no 
person  shall  be  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law." 

Section  332  of  the  Code  of  Iowa  provides: 

'*A11  qualified  electors  of  the  state,  of  good  moral  character, 
sound  judgment,  and  in  full  possession  of  the  senses  of  hearing 
and  seeing,  and  who  can  speak,  write  and  read  the  English 
language,  are  competent  jurors  in  their  respective  counties." 

A  common-law  jury  consisted  of  **  twelve  free  and  lawful 
men,  liberos  et  legates  homines'*  3  Blackstone's  Commentaries 
352.  In  Eshdman  v.  Chicago,  B.  L  &  P.  B.  Co.,  67  Iowa  296, 
we  said : 

**The  jury  contemplated  by  the  Constitution  is  the  jury 
recognized  by  the  common  law,  which  is  constituted  of  twelve 
persons,*' 

It  is  the  numher  that  is  guaranteed  by  our  Constitution,  and 
nowhere  therein  are  qualifications  of  jurors  defined  or  limited. 
The  essential  elements  for  a  trial  by  jury  at  common  law  are 
number,  impartiality  and  unanimity.    16  Ruling  Case  Law  181. 

It  is  the  accepted  law  that  the  legislature  may  fix  the  qualifi- 
cations of  jurors  even  though  the  qualifications  are  different  from 
those  existing  at  common  law.  A  California  statute  (1917)  au- 
thorizing women  jurors  was  held  valid.  In  re  Mana,  178  Cal. 
213i  See  also  Commonwealth  v.  Maxwell,  (Pa.)  114  Atl.  825; 
Tmni/ng  v.  State  of  New  Jersey,  211  U.  S.  78  (53  L.  Ed.  97). 

The  common-law  concept  of  a  jury  which  the  original  Con- 
stitution-makers had  in  mind  need  not  be  respected  in  its  en- 
tirety in  order  that  **the  right  of  trial  by  jury  shall  remain 
inviolate."  This  concept  is  primarily  one  of  historical  signifi- 
cance, and  we  are  not  bound  in  the  interpretation  of  a  jury  under 
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the  fundamental  law  of  Iowa  to  construe  the  word  *  *  men ' '  other 
than  in  its  generic  sense. 

We  hold  therefore  that  the  Nineteenth  Amendment  perforce 
extended  suffrage  to  women  in  the  state  of  Iowa,  and  since  jury 
service  by  statute  is  made  dependent  upon  the  right  to  vote, 
that  with  the  extension  of  the  franchise  to  a  citizen  class,  ipso 
facto  that  class  is  made  eligible  to  jury  service  and  subject  to 
the  exemptions  of  the  law,  and  that  no  inhibition  exists  in  the 
state  Constitution. 

The  trial  court  correctly  overruled  defendant's  challenge 
in  this  particular. 

3.  The  evidence  discloses  that  as  a  result  of  the  breaking 
and  entering  of  the  building  in  question  certain  automobile  ac- 
cessories, including  casings,  rims  and  inner  tubes,  were  taken 
7  evidbnob:  ^^^  carried  away.    Upon  the  trial  of  this  cause 

eWdenw^nonWen-  ^^^  State  offered  in  evidence  eight  exhibits  con- 
twed  property,  sistiug  of  automobilc  tircs,  casings  and  inner 
tubes.  Neither  the  owner  of  the  building  nor  his  employee  were 
able  to  identify  the  exhibits  in  question.     Parkhurst  testified: 

**The  tires,  casings  and  tubes  that  were  on  these  Maxwell 
cars  were  not  different  than  all  other  tires,  casings  and  (tubes 
of  the  same  make.  •  •  •  I  had  no  mark  or  distinct  feature  that 
I  had  placed  on  these  tires  and  rims  that  were  on  those  cars 
in  that  building,  that  I  can  positively  say  those  are  the  same 
rims  and  tires." 

Church,  the  only  other  identification  witness,  testified  that 
these  exhibits  are  no  different  than  all  casings,  rims  and  tubes 
of  the  same  make  and  character.  **They  are  just  the  same  as 
all  others  of  the  same  brand.'' 

The  evidence  further  show^s  that  police  oflBcer  Cole  of  Port 
Dodge,  in  conjunction  with  other  oflScers  on  March  29,  1921 
raided  a  house  locally  known  as  700  North  1st  Street,  Fort 
Dodge,  Iowa.  These  officers  were  in  search  of  liquor  and  while 
in  this  house  found  eighteen  tires,  and  the  eight  exhibits  in 
question  constituted  a  part  of  this  seizure.  No  testimony  was 
given  by  the  police  officers  conducting  this  raid  that  the  tires 
or  casings  secured  were  the  tires  and  casings  taken  from  the 
Parkhurst  warehouse  brpken  and  entered  as  charged  in  the 
indictment. 
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Timely  objection  was  made  by  the  defendant  to  the  intro- 
duction of  these  exhibits,  and  subsequently  to  their  admission 
defendant  moved  **to  strike  from  the  record  the  admission  of 
these  exhibits  for  the  reason  that  they  have  not  been  properly 
identified.''  Both  the  objection  and  the  motion  were  overruled 
by  the  court.  Clearly  this  is  error.  The  evidence  tended  to 
prove  that  the  tires  in  question  were  brought  to  Webster  City 
from  Fort  Dodge  where  they  were  taken  in  a  liquor  raid  and 
nothing  more.  They  were  not  in  any  sense  identified  by  anyone 
as  the  stolen  property  from  the  Parkhurst  warehouse,  nor  were 
they  ever  shown  to  have  been  in  the  possession  of  the  defendant. 
See,  State  v.  Kehr,  133  Iowa  35.  A  doubt  as  to  the  competency 
of  evidence  should  be  resolved  in  favor  of  the  defendant.  16 
Corpus  Juris  562,  Section  1090. 

4.  The  wife  of  this  defendant  took  the  witness  stand  on 
his  behalf  and  was  asked  on  direct  examination  four  questions 
to  which  she  answered: 

**(1)     I  am  the  wife  of  Charles  Walker. 
'  trial:  undue  (2)     My  husbaud  was  homc  on  the  night  of 

cross-examination.  ^^^^^   ^^^   ^^^l.       (3)  He  left  the  UCXt  mom^ 

ing  between  10  and  11.     (4)     He  stayed  home  continually  from 
the  time  he  came  until  11  o'clock  in  the  morning." 

The  court  permitted  the  cross-examination  to  take  quite  a 
wide  range.  Among  other  things  she  was  asked  about  conver- 
sations at  that  time  with  her  husband,  and  it  was  elicited  that 
the  defendant  said  to  her  that  **he  and  Qaddis  and  Sigler  and 
Spangle  and  Kessler  drove  over  in  a  car.''  The  evidence  shows 
that  some  of  these  men  had  been  arrested  as  being  implicated 
in  the  crime  charged  and  that  Gaddis  turned  State's  evidence 
and  was  a  witness  on  behalf  of  the  State  on  this  trial.  No  con- 
versations were  inquired  about  by  counsel  for  defendant  upon 
the  direct  examination,  and  waiving  the  question  of  privileged 
communication,  between  husband  and  wife  as  provided  by  Code 
Section  4607,  the  court  should  have  sustained  defendant's  ob- 
jection upon  the  grounds  urged  in  the  objection.  See  State  v. 
Usher,  126  Iowa  287;  State  v.  Jones,  64  Iowa  349;  State  v, 
Evans,  122  Iowa  174. 

5.  During  the  argument  to  the  jury  the  county  attorney 
said: 
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**  Defendant  by  his  own  lips  admitted  he  went  to  Port 
9.  ceimixal  law:    ^^^S^  with  Gaddis,  Sigler,  Spangle  and  Kess- 
Snure*o?"^^°*'    ^^^  ^^  *^**  night.    No  one  has  denied  this/' 
eused  to  testify.  jje  also  Said  in  his  closing  argument : 

**  Gentlemen  of  the  jury,  you  know  Charles  Walker  is 
guilty.  I  know  he  is  guilty  and  deep  down  in  his  heart  Mr. 
Bemley  knows  he  is  guilty." 

Under  the  interpretation  of  statutory  rule  (Code  Section 
5484)  it  is  not  proper  in  the  argument  to  the  jury  to  indirectly 
refer  to  the  fact  that  the  defendant  has  not  taken  the  witness 
stand  in  his  own  behalf.  State  v.  Hector,  158  Iowa  664 ;  State 
V.  Trauger,  (Iowa)  77  N.  W.  336. 

In  the  first  instance  the  county  attorney  referred  to  the 
incompetent  statement  which  he  had  secured  upon  cross-exam- 
ination from  the  defendant's  wife.  This  language  came  indi- 
rectly from  the  lips  of  the  defendant,  but  the  jury  must  have 
known  that  it  referred  to  the  testimony  of  the  wife.  The  State 
has  the  right  to  call  the  jury's  attention  to  the  fact  that  certain 
evidence  is  uncontradicted,  even  though  the  accused  may  be  the 
only  person  wKo  could,  have  contradicted  it.  State  v.  Hasty, 
121  Iowa  507,  with  cases  cited.  We  said  in  State  v.  Baker,  143 
Iowa  224,  that  this  court,  while  strictly  applying  the  statute  in 
every  case,  has  not  found  it  necessary  to  reverse  because  of 
Jbhe  possibility  of  remote  inferences.  See  also  State  v.  Kimes, 
152  Iowa  240 ;  State  v,  Krampe,  161  Iowa  48. 

The  language  of  the  county  attorney  in  his  reply  argument 
has  been  the  subject  of  criticism  by  this  court,  but  in  State  v. 
Nagel,  185  Iowa  1038,  similar  language  was  held  not  sufficient 
ground  for  a  reversal.  We  do  not  approve  of  the  language  used 
by  the  county  attorney  in  this  case,  and  a  note  of  warning  should 
be  sounded  occasionally  that  prosecutors  may  keep  within  the 
limitations  defined  by  Code  Section  5484.  The  argument  in 
this  case  to  which  exception  is  taken  is  dangerously  close  to  the 
border  line. 

6.  Numerous  objections  were  lodged  against  the  instruc- 
tions given  by  the  court  and  errors  are  assigned 
^^'  ?rJluSxttrnc'^'^''  thcrcon.  In  Instruction  6  the  court  defined 
degr«»^o£^'^°*  the  essential  ingredients  of  the  crime  and 
^"*°''  charged  that  said  breaking  and  entering  must 
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have  been  committed  by  defendant  **with  the  specific  intent  to 
commit  therein  the  crime  of  larceny, ' '  and  that  this  allegation  of 
the  indictment  must  be  established  by  the  State  beyond  a  rea- 
sonable doubt  in  order  to  warrant  a  conviction  of  the  defendant. 
This  is  a  correct  statement  and  exposition  of  the  law  in  this 
particular.  The  essence  of  this  instruction  was  repeated  in  In- 
struction 7.  In  Instruction  9  the  court  in  further  explanation 
and  definition  of  "intent"  correctly  defines  the  term,  and  states 
that  the  intent  may  be  established  by  circumstantial  evidence. 
This  is  also  correct.  The  instruction  then  reads  **  direct  proof 
is  not  necessary  to  show  intent,  but  the  circumstances  shown 
should  be  such  as  would  fairly  lead  to  the  conclusion  that  the 
intent  was  present  when  the  act  of  which  complaint  is  made  was 
committed." 

This  is  not  the  correct  test  and  the  language  used  not  only 
minimized  the  quantum  of  proof,  but  contradicts  the  instruction 
correctly  given  in  No.  6.  Who  may  say  that  the  jury  did  not 
adopt  the  erroneous  instruction  instead  of  the  correct  rule?  We 
hold  that  the  language  of  the  instruction,  **as  would  fairly  lead 
to  the  conclusion,"  **from  the  circumstances  shown  that  throw 
light  upon  that  question"  constituted  error. 

In  Instruction  7  the  court  reiterates  part  of  the  essential 
elements  of  the  crime  charged  and  in  the  concluding  paragraph 
thereof  says: 
,,  ^  '*If  you  find  the  State  has  proven  these 

11.  OaiMTKATi  law:  "^  ,  *^     - 

trial:  instnic-     two  propositions,  cach  and  both  of  them  beyond 

proof  permitted.  ^  reasonable  doubt,  and  also  proven  that  said 

offense  was  committed  in  Hamilton  County,  Iowa  within  three 

years  prior  to  April  28,  1921,  then  the  defendant's  guilt  has 

been  established  and  you  should  return  a  verdict  of  guilty." 

The  objection  made  involves  more  than  verbal  criticism. 
In  Instruction  6  the  jury  is  told  that  there  are  four  things  which 
the  State  must  establish  beyond  a  reasonable  doubt,  and  in  the 
next  instruction  the  jury  is  told  that  two  propositions  are  neces- 
sary to  be  established. 

We  cannot  justify  an  alternative  instruction  in  a  case  of  this 
character.  These  instructions  are  contradictory  and  would  tend 
to  mislead  the  jury.  Instructions  on  so  vital  a  proposition 
must  be  in  harmony  and  consistent  each  with  the  other.     We 
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would  suggest  to  trial  courts  in  the  giving  of  instructions  that 
it  is  sufficient  to  clearly  and  correctly  state  the  law  on  any 
proposition  involved  in  the  case  in  one  instruction.  Repetition 
may  lead  to  confusion  and  contradiction.  See  State  v.  Olaze, 
177  Iowa  457. 

It  is  also  urged  that  Instruction  12  is  erroneous.    It  is  not 

proper  for  a  court  to  particularize,  single  out,  or  emphasize 

some  one  fact  disclosed  by  the  testimony.     In  this  instance  the 

12  Criminal  law  ^^^^  instructed  that  the  fact,  '' if  it  be  the  fact, 

trial:  instruc     that  thc  defendant  Walker,  with  the  others,  was 

tions :  undue  •  '  ' 

emphasis.  ^{th  and  accompauicd  the  said  Gaddis  on  the 

trip  to  Fort  Dodge  Iowa''  is  a  material  fact,  which  it  is  proper 
for  you  to  consider  as  tending  to  connect  the  defendant  with  the 
commission  of  the  crime  charged.  The  court  is  limited  to  a 
statement  of  the  law  of  the  case,  and  to  accentuate  or  emphasize 
a  single  fact  as  was  done  in  this  instruction  is  not  approved. 
State  V,  Kehr,  133  Iowa  35.  For  the  reasons  stated  this  cause 
is — Reversed  and  remanded. 

Evans,  C.  J.,  Weaver,  Stevens,  Arthur,  and  Faville,  JJ., 
concur. 

Preston,  J.,  dissents  as  to  Division  4  of  the  opinion. 

Preston,  J.  (specially  concurring,)  I  agree  in  the  result. 
I  agree  that  women  are  competent  jurors.  I  agree  that,  in  this 
case,  the  jury  was  not  properly  drawn.  I  do  not  agree  with 
Division  4  of  thc  opinion,  and  shall  very  briefly  state  my  reasons. 

The  evidence  brought  out  on  cross-examination  on  the  part 
of  defendant's  wife  may  have  been  improperly  used  in  argu- 
ment, as  the  opinion  holds,  but  I  think  it  was  proper  cross- 
examination,  to  identify  the  time.  Defendant's  wife  was  at- 
tempting to  establish  an  alibi  for  her  husband,  by  showing  that 
he  was  at  home  that  night.  This  is  a^  defense  easily  manufac- 
tured. State  V,  Rowland;  72  Iowa  327.  People  are  often  mis- 
taken as  to  dates.  Under  such  circumstances,  I  think  some  lati- 
tude was  allowable  on  cross-examination.  Had  there  been  a 
wedding  that  night  at  the  place  where  defendant's  wife  was 
staying,  it  would  have  been  proper  to  show  that,  as  fixing  the 
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date.  What  were  they  doing?  What  were  they  talking  about? 
How  did  she  claim  to  know  what  was  the  date?  She  says  it 
was  because  he  came  home  with  certain  persons. 

Evans,  C.  J.,  concurs  in  the  dissent. 


F.  Fred  Tennigkeit,  Appellant,  v.  Addie  Ferguson  et  al., 

Appellees. 

WATEB8  AND  WATEBCOUBSE8:  Drainage  of  Dominant  Lands — In- 
creased and  Accelerated  Flow.  Owucrs  of  dominant  lands  may, 
without  liability  in  damages,  construct  upou  their  lands  ditches  in 
the  natural  course  of  drainage,  for  the  purpose  of  carrying  surface 
waters  to  a  highway  culvert  which  lies  in  the  pathway  of  such 
drainage,  even  though  the  flow  of  such  waters  is  increased  and 
accelerated  at  the  point  where,  after  passing  through  the  culvert, 
they  reach  the 'servient  lands. 

Appeal  from  Audubon  District  Caiirt. — E.  B.  Woodruff,  Judge. 

December  13,  1921. 

Action  for  damages  caused  by  the  casting  of  water  on 
plaintiff's  land,  which  defendants  deny.  At  the  close  of  plain- 
tiff's evidence,  on  motion  of  defendants,  the  court  directed  a 
verdict  in  favor  of  defendants,  on  which  judgment  was  rendered, 
and  plaintiff  appeals. — Affirmed, 

George  II,  Maync,  for  appellant. 

Graha/m  &  Graham  and  8.  L.  Ryan,  for  appellees. 

Arthur,  J. — Defendant  Ferguson  owns  the  northeast  quar- 
ter of  the  southwest  quarter  of  Section  24,  Township  80,  Range 
35,  in  Audubon  County.  Defendant  Herndon  owns  the  south- 
east quarter  of  the  southwest  quarter  of  the  same  section.  Plain- 
tiff owns  the  80  acres  adjoining  these  two  40 's  on  the  west,  being 
the  west  half  of  the  southwest  quarter  of  Section  24,  and  other 
land  lying  west  of  this  80.  The  Nishnabotna  River  runs  through 
other  land' of  plaintiff's,  from  north  to  south,  a  little  west  of  the 
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west  line  of  plaintiff's  80  above  described.  The  slope  and  drain- 
age of  defendants'  lands  and  of  plaintiff's  80  above  described 
is  westward  toward  the  Nishnabotna  River.  Some  time  before 
the  ditches  complained  of  were  dug,  plaintiff  had  made  a  ditch 
beginning  about  150  feet  west  of  his  east  line,  running  west 
along  the  middle  40  line  for  a  distance  of  perhaps  50  or  60  rods, 
to  a  depression  tingling  to  the  southwest  into  the  Nishnabotna 
River.  Plaintiff  made  this  ditch  for  the  purpose  of  carrying 
the  water  which  came  through  the  road  ditches  and  culvert 
onto  his  land. 

Prior  to  1915,  when  the  Ferguson  ditch  complained  of  was 
made,  there  had  been  no  ditch  constructed  across  defendants' 
land  from  the  pond  to  the  road,  to  carry  the  water  off  of  their 
land  and  into  the  road  ditch  or  culvert.  However,  rains  had 
washed  gullies  and  depressions  leading  toward  the  culvert  from 
the  pond,  and  plaintiff  so  testified,  on  cross-examination. 

There  is  a  highway  on  the  line  between  ^he  lands  of  plain- 
tiff and  defendants,  and  a  culvert  extends  across  the  road  just 
east  of  the  east  end  of  the  ditch  constructed  by  the  plaintiff,  and 
west  of  the  ditches  constructed  by  the  defendants.  There  was  a 
small  pond,  located  mostly  on  the  Ferguson  40,  and  partly  on 
the  Herndon  40,  opposite,  and  about  400  feet  east  of  the  cul- 
vert in  the  road.  Coming  down  from  the  east  into  this  pond 
was  a  small  ditch,  and  into  this  ditch  emptied  two  tile  drains, 
carrying  each  about  an  inch  in  diameter  of  water.  Before  the 
ditches  in  controversy  were  made,  this  tile  water  ran  down 
through  this  ditch  into  the  pond,  and  there  evaporated  or  seeped 
away.  At  times  of  heavy  rains,  the  water  collected  in  the  pond 
and  overflowed,  and  ran  through  gullies  and  depressions,  where 
the  ditches  in  controversy  were  afterwards  made,  in  the  same 
direction  that  the  ditches  were  built,  to  the  culvert  and  through 
the  crflvert  onto  plaintiff's  land. 

In  1915,  a  ditch  was  dug  by  defendant  Ferguson  on  the  line 
of  the  former  gullies  and  depressions  from  the  pond  down  to  the 
road  opposite  the  culvert-  We  say  Ferguson  dug  this  ditch, — 
we  may  treat  it  that  way,  because  he  seems  not  to  have  objected 
to  its  being  made.  As  a  matter  of  fact,  as  shown  by  the  evidence, 
the  ditch  was  dug  under  the  direction  of  Carlson,  road  super- 
visor, for  the  purpose  of  centering  the  water  coming  down  from 
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the  east  at  a  point  directly  east  of  the  culvert  in  the  road,  for 
the  purpose  of  keeping  the  road  from  being  flooded  and  water- 
soaked  for  a  distance  on  each  side  of  the  culvert.  This  ditch  was 
dug  really  for  the  purpose  of  the  improvement  of  the  road.  The 
Hemdon  ditch  is  on  Herndon's  land,  a  little  south  of  the  line 
between  Hemdon  and  Ferguson,  and  begins  at  the  pond  and 
runs  west  to  the  road,  terminating  opposite  the  culvert.  As 
said  above,  the  natural  drainage  is  toward  the  west,  and  the 
water  from  the  lands  of  defendants  courses  west  onto  the  lands 
of  plaintiff,  which  is  the  servient  estate.  It  also  appears  that 
the  water  from  rainfall  flows  across  defendants'  lands  onto 
plaintiff's  land  in  the  same  direction  and  in  substantially  the 
same  place  as  before  the  ditches  complained  of  were  dug.  Before 
the  ditches  were  dug,  at  times  of  heavy  rainfall,  the  water 
flowed  out  of  the  pond  and  through  depressions  and  gullies  ap- 
proximately where  the  ditches  are  located,  the  only  difference 
being  that,  in  former  years,  before  the  ditches  were  dug,  the 
water  that  came  from  the  tiling  through  the  ditch  into  the  pond 
seeped  away  and  evaporated,  so  that  it  was  only  water  from 
rainfall  that  reached  the  plaintiff's  land.  Undoubtedly,  in 
former  years,  before  the  road  was  laid  between  the  lands  of 
plaintiff  and  defendants,  and  befdfe  the  road  was  graded,  in 
the  low  ground  where  the  culvert  was  placed,  and  before  the 
waters  were  collected  by  the  ditches  in  controversy  and  passed 
through  the  culvert  onto  defendants'  land,  the  water  coming 
from  the  east  spread  out,  and  was  not  cast  upon  plaintiff's  land 
at  one  place,  as  it  now  is;  and  doubtless  more  water  reaches 
plaintiff's  land  than  formerly,  when  it  was  allowed  to  remain 
in  the  pond  and  seep  away  and  evaporate. 

Plaintiff  complains  that  more  water  reaches  his  land  than 
before  the  ditches  were  made;  and  that  it  is  cast  onto  his  land 
at  a  particular  place ;  and  that,  in  flowing  out  onto  his  land,  the 
water  carries  silt  and  fills  up  the  east  end  of  his  ditch,  so  that 
his  ditch  fails  to  collect  the  water  and  carry  it  off.  We  suggest 
that  plaintiff  might  avoid  his  trouble  by  extending  his  ditch  150 
feet  east,  in  sufficient  size  to  carry  the  water  that  flows  from 
the  culvert. 

We  think  plaintiff's  position  not  tenable.  Plaintiff  admits 
that  the  defendants'  lands  are  the  dominant  estates,  and  that 
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the  water  naturally  flows  onto  his  land ;  that,  before  these  ditches 
were  made,  the  Ferguson  jiitch  in  1915,  and  the  Hemdon  ditch 
in  1917,  there  were  gullies  and  depressions  through  which  the 
water  flowed,  at  times  of  heavy  rains,  in  substantially  the  same 
place  where  these  ditches  now  are.  It  also  appears  that  the 
pond  drained  was  negligible  in  size  in  dry  weather,  and  was 
largely  a  collection  of  rain  and  surface  water. 

Defendants,  the  owners  of  the  dominant  estates,  had  the 
right  to  drain  this  small  pond  by  ditches  over  the  course  of 
natural  drainage,  and  had  the  right  to  dig  ditches  to  more 
closely  confine  the  flowage  of  the  water.  Section  1989-a53,  Sup- 
plement to  the  Code,  1913 ;  Jontz  v.  Norihup,  157  Iowa  6 ;  Miller 
V.  Hester,  167  Iowa  180;  Pascal  v.  Donahue,  170  Iowa  315. 

It  was  not  the  fault  of  the  defendants  that  the  road  author- 
ities collected  the  water  after  it  had  arrived  at  the  road,  and 
passed  it  through  a  culvert  onto  the  lands  of  plaintiff.  Plain- 
tiff's testimony  was  that  the  surface  water  flowed  from  defend- 
ants' land  toward  the  culvert,  and  that  by  such  flowage  it  had 
washed  gullies  and  depressions  down  toward  the  culvert,  before 
these  ditches  which  are  complained  of  were  made.  Undoubt- 
edly, these  depressions  and  gullies,  which  existed  before  the 
ditches  were  made,  constituted  a  natural  watercourse, — not  a 
channel,  with  well  defined  banks;  but  the  water  flowed,  within 
reasonable  limits,  in  the  course  of  the  present  ditches.  Hull  v. 
Barker,  130  Iowa  190. 

Defendants'  motion,  among  other  grounds,  stated  that  the 
testimony  showed  that  the  water  which  flowed  onto  plaintiff's 
lands,  through  the  ditches  complained  of,  was  the  flow  of  the 
surface  water  and  of  oth6r  water  along  the  natural  watercourse. 
We  reach  the  conclusion  that  the  court  did  not  err  in  directing 
a  verdict  for  the  defendants  and  entering  judgment  thereon, 
and  the  judgment  of  the  trial  court  is  affirmed. — Affirmed, 

Evans,  C.  J.,  Stevens  and  FAVHiijK,  JJ.,  concur. 
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Daniel  Torpy,  Appellee,  v.   Charles  Hagedorn   et   al.,   Ap- 
pellants. 

INJTmOTlON:  Trespass  on  Land.  Evidence  held  to  establish  the  sur- 
render and  cancellation  of  a  lease,  and  the  right  of  the  former  land- 
lord to  an  injunction  restraining  the  former  tenant  and  his  em- 
ployees from  trespassing  upon  the  land.  ^ 

Appeal  from  Shelby  District  Court. — J.  B.  Rockafellow, 

Judge. 

December  13,  1921. 

Action  to  enjoin  a  trespass.  All  of  the  material  facts  are 
stated  in  tKe  opinion.  Judgment  and  decree  for  plaintiff,  as 
prayed.    Defendant  appeals. — Affirmed. 

Douglas  Rogers,  for  appellants. 
T,  H,  Smith,  for  appellee. 

Stevens,  J. — Daniel  Torpy,  appellee  herein,  some  time  prior 
to  March  1,  1919,  leased  the  SE14  of  the  NW14  of  Section  13, 
Township  81,  Range  37,  Shelby  County,  Iowa,  to  Gus  Hagedorn, 
for  three  years,  commencing  on  said  date.  By  the  terms  of  the 
lease,  which  was  in  writing,  the  lessee  agreed  not  to  sell,  assign, 
underlet,  or  relinquish  the  premises  without  the  written  consent 
of  the  lessor;  to  fairly  plow,  cultivate,  and  farm  the  land  in  a 
farmer-like  manner;  to  mow  the  fence  rows  and  roadsides  each 
year  before  August  15th ;  not  to  do  any  act  which  would  avoid 
insurance  on  the  buildings ;  to  guard  said  buildings,  gates,  fences, 
vines,  shrubbery,  and  orchards  from  damages;  to  keep  improve- 
ments in  as  good  repair  as  they  were  at  the  time  of  the  lease; 
to  remove  no  fences,  buildings,  trees,  or  shrubbery  of  any  kind 
from  said  premises ;  to  haul  out  all  manure  in  the  summer  and 
fall,  and  place  it  where  directed  by  the  lessor;  to  seasonably 
plant  and  tend  crops ;  to  cut  or  use  no  timber  growing  on  said 
premises  for  fuel ;  and  at  the  expiration  of  the  lease,  or  upon  a 
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breach  of  any  of  the  covenants  therein  contained,  to  surrender 
immediate  possession  to  lessor,  without  notice  of  any  kind.  The 
premises  contained  about  the  usual  improvements,  and  were  oc- 
cupied for  a  time  by  one  of  appellant's  employees;  but  appellant 
did  not  himself  live  on  the  premises.  The  appellant  Charles 
Hagedorn  moved  upon  the  premises  January  19,  1920,  about  one 
week  after  appellee  had  served  a  written  jiotice  upon  the  lessee 
that  he  elected  to  declare  a  forfeiture  of  the  lease,  upon  the 
ground  that  lessee  had  breached  its  covenants  in  many  particu- 
lars. This  action  was  originally  brought  against  Charles  Hage- 
dorn alone.  After  an  answer  was  filed  by  him  to  plaintiff's  peti- 
tion, setting  up  that  he  was  in  possession  as  the  employee  of  the 
appellant  Gus  Hagedorn,  appellee  amended  his  petition,  making 
Gus  Hagedorn  a  party  defendant,  and  setting  up  the  breach  of 
the  covenants  of  the  lease,  and  also  the  abandonment  of  the 
leased  premises  by  the  lessee,  and  a  surrender  and  cancellation 
of  the  lease  by  mutual  agreement. 

The  evidence  is  in  sharp  conflict  upon  all  points.  An  ef- 
fort was  made  by  appellants  to  impeach  the  general  reputation 
of  appellee  for  truth  and  veracity  in  the  community  in  which  he 
resides.  Whatever  the  actual  fact  may  be  as  to  his  general 
reputation  in  the  respects  named,  the  evidence  introduced  to 
establish  same  Is  not  persuasive.  There  is  no  way  of  harmoniz- 
ing the  evidence.  There  is  a  conflict  therein  upon  every  material 
point.  Appellee  testified  that  the  defendant,  or  those  in  his 
employ  in  possession  of  the  land,  cut  trees  standing  thereon, 
broke  out  the  windows  of  the  house,  tore  off  doors,  gates,  etc., 
converted  a  new  henhouse  into  a  garage,  and  a  granary  into  a 
henhouse,  and  otherwise  injured  and  damaged  tlie  premises,  and 
breached  the  covenants  of  the  lease. 

It  is  further  claimed  by  appellee  that  appellant,  without 
his  consent,  sublet  the  premises  to  his  brother  and  codefcndant, 
Charles  Hagedorn.  Appellant  either  denied  the  alleged  breach 
of  the  covenants  of  the  lease  or  sought  to  avoid  the  effect  thereof 
by  testifying  that  whatever  he  did  was  with  the  consent  of  ap- 
pellee. Charles  Hagedorn  does  not  claim  to  occupy  the  prem- 
ises as  the  tenant  of  appellee,  but  states  that  lie  entered  thereon 
under  an  oral  agreement  with  his  brother  to  work  for  him  at 
an  agreed  wage  of  $6.00  per  day,  during  such  time  as  he  was 
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not  OGCupied  in  the  cultivation  of  a  40-acre  tract  a  short  dis- 
tance from  the  leased  premises,  which  he  had  leased  from  his 
brother  Otto.  He  admitted  that,  although  he  moved  upon  the 
demised  premises  January  19th,  he  had  performed  no  services 
for  his  brother  up  to  the  time  of  the  trial,  which  was  in  April 
following. 

It  is  quite  apparent  from  the  record  that  the  purpose  of 
Charles  Hagedorn  in  moving  upon  the  demised  premises  was 
to  be  near  the  land  he  had  rented  of  his  brother  Otto,  and  that 
whatever  agreement  may  have  existed  between  himself  and  his 
codefendant  that  he  would  work  for  him,  when  not  otherwise 
engaged,  was  incidental  to  the  main  purpose.  We  find  it  un- 
necessary to  consider  the  question  raised  by  appellant  as  to 
appellee's  right  to  mi^intain  this  action  in  equity  for  the  for- 
feiture and  cancellation  of  the  lease,  and  to  transfer  possession 
of  the  leased  premises  from  the  lessee  to  himself.  We  think, 
however,  that  it  is  shown,  by  a  fair  preponderance  of  the  evi- 
dence, that  many  of  the  covenants  of  the  lease  were  broken  by 
the  lessee ;  that  he  had  abandoned  the  lease,  and  had,  before  the 
commencement  of  the  action,  agreed  with  the  lessor  to  the  can- 
cellation and  rescission  of  the  lease,  in  consideration  of  the  sur- 
render of  the  rent  notes  for  the  remainder  of  the  term. 

Before  commencing  this  action,  appellee  gave  to  the  ap- 
pellant Gus  Hagedorn  a  written  notice  of  his  election  to  forfeit 
the  lease,  and  entered  upon  the  premises  and  nailed  up  some 
of  the  gates,  and  the  windows  and  doors  of  the  house.  Gus 
Hagedorn  was  not  in  the  actual  physical  possession  of  the  prem- 
ises, nor,  under  the  arrangement  with  appellee,  did  Re  have  a 
right  to  resume  possession  or  control  thereof.  He  would  have 
been  a  trespasser,  had  he  gone  thereon.  In  these  circumstances, 
Charles  Hagedorn  was  a  trespasser,  and  without  right  to  oc- 
cupy the  premises.  The  evidence  tends  to  show  that  he  caused 
some  damage  to  the  property  after  January  19,  1920,  the  date 
on  which  he  moved  into  the  residence  thereon. 

The  action  is  not  one  for  possession,  but  to  enjoin  Gus  Hage- 
dorn from  going  upon  said  premises  and  committing  a  trespass, 
and  his  brother  from  continuing  to  trespass  thereon.  After 
Gus  Hagedorn  abandoned  the  lease  and  it  was  forfeited  by 
plaintiff,  and  by  agreement  of  the  parties  it  was  canceled  or 
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rescinded,  he  could  not  authorize  his  brother  to  move  upon  the 
farm  as  an  employee. 

Although  the  question  is  close,  we  think  the  evidence  suf- 
ficient to  justify  a  court  of  equity  in  assuming  jurisdiction 
(Doige  v.  Bruce,  141  Iowa  210,  Currier  v.  Jones,  121  Iowa  160) ; 
and  that  the  case  does  not  come  under  the  rule  announced  in  Hall 
V.  Henninger,  145  Iowa  230,  and  Beiger  v.  Turley,  151  Iowa  491. 
No  motion  was  offered  to  transfer'  the  case  to  the  law  side  of 
the  docket  for  trial. 

It  follows,  witliout  the  necessity  of  further  discussion^  that 
the  judgment  and  decree  of  the  court  below  should  be  and  are — 
Affirmed. 

Evans,  C.  J.,  Arthur  and  Paville,  JJ.,  concur. 


Mary  Ellen  Turner  et  al..  Petitioners,  v.  B.  B.  Woodruff, 

Judge,  et  al..  Respondents. 

Mary  Ellen  Turner  et  al.,  Appellants,  v.  Jesse  Lambert  et  al,. 

Appellees. 

PLEADING:     Denial  With  Prayer  for  General  Equitable  BeUef.     A 

1  general  denial  and  a  prayer  for  general  equitable  relief  furnish  no 
authority  whatever  for  decreeing  defendant  affirmative  relief  after 
plaintiff  has  dismissed  his  action. 

CEBTIOBABI:    When  Writ  liies — ^Void  Judgment.    Principle  reaffirmed 

2  that  a  void  judgment  may  be  set  aside  on  certiorari. 

PLEADING:     Demuirer — Standing  on  Demurrer.    A  plaintiff  faced  by 

3  (1)  a  general  denial,  and  (2)  a  plea  of  res  adjudicataj  may  stand  on 
his  demurrer  to  the  latter  plea  without  thereby  waiving  the  right 
to  a  trial  on  the  merits,  in  case  he  secures  a  reversal  on  appeal. 

Appeal  from  Harrison  District   Court, — J.   B.   Rockapellow, 

Judge. 

December  13,  1921. 

Two  cases,  one  an  original  proceeding  in  certiorari  in  this 
court,  and  the  other  an  appeal  in  equity  from  a  decree  of  the 
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district  court  of  Harrison  County,  are  consolidated  by  stipula- 
tion and  submitted  together  by  agreement  of  the  parties,  in  which 
proceeding  we  acquiesce.  The  facts  appear  in  the  opinion. 
In  the  certiorari  case,  the  order  of  the  lower  court  is — Annulled. 
The  equity  case  is — Reversed  and  remanded. 

Holly  &  Holly  and  Floyd  Elston,  for  appellants. 
Boadifer  &  Roadifer,  for  appellees. 

Faville,  J. — The  petitioners  in  the  certiorari  action  are 
the  same  parties  as  the  appellants  in  the  equity  case,  and  will 
be  referred  to  throughout  as  '* appellants."  All  other  parties, 
,   ^^  ,        except  the  respondents  in  the  certiorari  case, 

1.  PxEADiNO:   de-  '^  ^  ' 

niai  with  prayer    ^m  ^g  referred  to  as  *  *  appellees. ' ' 

for  general  ecjuit-  ^^ 

able  relief.  Qu  November  15,  1919,  appellants  filed  a 

petition  in  the  district  court  of  Harrison  County,  Iowa,  in  which 
they  sought  to  quiet  title  to  certain  farm  lands  in  said  comity. 
Appellees  appeared  in  said  action,  and  filed  an  answer  in  eight 
paragraphs.  Said  answer,  aside  from  certain  admissions,  con- 
tained a  denial  of  the  allegations  of  plaintiffs'  petition.  The 
answer  prayed  that  said  petition  might  be  dismissed,  with  costs, 
**and  for  such  other  and  general  relief  as  to  the  court  may  seem 
equitable  in  the  premises.''  On  March  11,  1920,  appellants  dis- 
missed their  said  petition  before  final  submission  of  said  cause, 
without  prejudice,  and  the  court  entered  an  order  to  that  effect. 
Thereafter,  on  the  same  day,  the  appellees  made  application  to 
the  court  for  permission  **to  submit  aflSrmative  defense  under 
their  answer."  Whereupon,  the  said  application  was  sustained, 
and  the  court  proceeded  to  hear  evidence  in  behalf  of  the  ap- 
pellees in  said  cause,  and  entered  a  decree  adjudging  that  the 
title  to  the  land  described  in  appellants'  petition  was  in  the 
appellees,  and  decreeing  that  said  title  be  quieted  in  the  appel- 
lees as  against  the  claim  of  the  appellants.  The  appellants,  hav- 
ing previously  dismissed  their  petition,  in  no  way  appeared  in 
this  proceeding,  and  took  no  part  whatever  in  the  trial. 

Immediately  after  the  entry  of  said  decree  in  said  cause, 
the  appellants  presented  their  petition  to  a  justice  of  this  court 
for  a  writ  of  certiorari,  to  review  the  action  of  the  district  court 
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of  HarriHon  County  in  entering  said  decree.  At  approximately 
the  ciame  time,  the  appellants  also  instituted  a  new  proceeding  in 
equity  in  Harrison  County,  and  filed  a  petition  which  was  an 
exact  copy  of  the  petition  filed  by  them  in  the  original  action, 
which  had  been  dismissed  by  appellants.  The  appellees  appeared 
in  said  action,  and  filed  an  answer  in  two  counts.  The  first  count 
of  said  answer  was  a  copy  of  the  answer  which  appellees  had 
filed  in  the  former  action.  The  second  count  of  said  answer 
pleaded  the  decree  that  had  been  entered  in  the  prior  action  as 
a  complete  adjudication  of  the  matters  involved  between  the 
parties.  To  Count  2  of  the  said  answer,  the  appellants  filed  a 
demurrer,  which  was  overruled  by  the  court.  Whereupon,  the 
appellants  elected  of  record  to  stand  upon  the  ruling  on  said 
demurrer,  and  refused  to  plead  further.  The  cause  being  called 
for  trial  upon  this  state  of  the  record,  the  appellants  introduced 
no  testimony,  and  the  court  entered  a  decree  dismissing  appel- 
lants' cause  of  action.  The  appellants  appeal  from  the  ruling 
on  the  demurrer  and  from  said  final  judgment  dismissing  their 
petition. 

I.  The  answer  filed  by  appellees  in  the  original  suit  in  no 
way  tendered  any  counterclaim,  nor  was  it  in  any  sense  a  cross- 
petition.  Aside  from  certain  admissions  therein  contained,  it 
was  nothing  more  nor  less  than  a  general  denial.  The  prayer  of 
said  answer  was  that  plaintiffs'  petition  be  dismissed,  that  the 
defendants  have  judgment  for  costs,  and  for  general  equitable 
relief.  It  cannot  be  seriously  contended  that  an  answer  of  this 
kind  tendered  any  affirmative  defense,  nor  can  it  be  made  the 
basis  for  the  entry  of  a  decree  granting  affirmative  relief.  Under 
this  answer,  the  district  court  entered  a  decree  holding  that  the 
defendants  tendering  said  answer  owned  certain  real  estate  in 
fee  simple,  and  quieting  and  confirming  the  title  of  said  defend- 
ants in  said  real  estate  against  the  claims  of  plaintiffs,  who  had 
already  dismissed  their  petition,  and  were  out  of  court.  If  a 
prayer  for  general  equitable  relief,  attached  to  an  answer  con- 
taining a  general  denial,  can  be  the  basis  for  a  decree  of  this 
character,  as  against  a  plaintiff  who  has  dismissed  his  petition 
and  withdrawn  from  the  case,  counsel  have  failed  to  cite  us  to 
any  authority  so  holding ;  and  if  any  such  exists,  we  would  not 
follow  it.    That  such  an  answer  does  not  tender  an  affirmative 
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defense,  and  that  affirmative  relief  cannot  be  granted  there- 
tinder,  is  obvious.  See,  however,  as  bearing  upon  the  question, 
Union  Nat.  Bank  v.  Carr,  49  Iowa  359 ;  Kavalier  v,  Machula,  77 
Iowa  121 ;  Haywood  &  Son  v,  Seeber,  61  Iowa  574 ;  Walker  v. 
Sioux  City  &  I.  F.  T,  L.  &  L,  Co,,  66  Iowa  751 ;  Stewwrt  v.  Oor- 
ham,  122  Iowa  669. 

When  the  plaintiffs  in  the  equity  action  dismissed  their 
petition  voluntarily  and  without  prejudice,  the  court's  juris- 
diction over  the  plaintiffs  ceased,  and  any  decree  thereafter 
entered  against  them  upon  an  answer  that  was  nothing  more 
than  a  general  denial  was  absolutely  void.  Bardes  v.  Hutchin- 
son, 113  Jowa  610 ;  Davi^  v.  Preston,  129  Iowa  670. 

A  writ  of  certiorari  will  lie  to  review  the  action  of  a  court 
in  entering  a  decree  that  is  utterly  void  for  want  of  jurisdiction, 
and  in  such  proceeding  in  certiorari  such  void  decree  may  be 

annulled  and  set  aside.  Callanan  v.  Leuns,  79 
■  When  writ  iien:  lowa  452;  Hawkcye  Ins,  Co,  v.  Duffie,  67  Iowa 
ju  gmen .  j^^  ^  Bardcs  V.  Hutchinson,  supra ;  Davis  v, 
Preston,  supra. 

Following  these  well  established  rules,  we  hold  that  the 
action  of  the  district  court  of  Harrison  County,  Iowa,  in  enter- 
ing the  decree  in  the  original  action  in  favor  of  the  appellees, 
was  without  jurisdiction  and  void. 

II.  When  the  action  was  brought  by  appellants  the  second 
time,  the  appellees  pleaded  the  said  void  decree  as  a  complete 
defense  thereto,  by  Count  2  of  their  answer.  All  of  the  proceed- 
ings in  said  former  action  were  incorporated  into 
'  murrer:  standing  the  said  couut  of  said  auswcr,  and  it  therefore 

affirmatively  appears  therefrom  that  the  said 
decree  so  pleaded  in  bar  to  appellants'  action  had  been  enterecJ 
without  jurisdiction,  and  was  void.  The  demurrer  of  the  ap- 
pellants to  said  Count  2  of  said  answer  squarely  raised  this 
question,  and  said  demurrer  should  have  been  sustained.  The 
court,  howe^r,  overruled  the  same,  and  appellants  elected  to 
stand  on  said  demurrer,  which  election  was  made  of  record,  and 
appellants'  petition  was  dismissed.  The  record  showed  upon  its 
face  that  the  decree  pleaded  in  said  Count  2  had  been  entered 
without  jurisdiction  and  was  absolutely  void,  and  therefore  it 
was  not  a  bar  to  the  appellants'  cause  of  action. 
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It  is  insisted,  however,  by  the  appellees  that  Count  1  of 
their  answer,  which  was  a  general  denial,  still  remained  in  the 
case;  and  that  the  appellants,  after  their  election  to  stand  on 
the  ruling  on  the  demurrer,  should  have  proceeded  to  offer 
proof  upon  their  petition ;  and  that,  having  failed  so  to  do,  they 
cannot  now  be  heard  to  question  the  ruling  on  the  demurrer ;  that 
the  case  is  in  equity,  and  triable  de  novo  before  us;  and  that 
the  sole  question  appellants  can  raise  is  as  to  the  merits  of  the 
final  decree,  which  dismissed  appellants'  petition. 

We  cannot  acquiesce  in  appellees'  contention  in  this  matter. 
Appellants'  petition  set  up  a  cause  of  dction.  Appellees'  answer 
met  this  with  a  pleading  in  two  counts,  one  of  which  was  a 
general  denial,  and  the  other  a  plea  of  a  former  adjudication, 
which  was  pleaded  in  bar.  Appellants'  demurrer  to  the  second 
count  of  the  answer  was  overruled  by  the  court.  It  would  have 
availed  appellants  nothing  thereafter  to  have  offered  proof  in 
support  of  their  petition.  They  were  at  once  confront^  with 
a  plea  in  bar,  which  the  court  had  held  to  be  a  good  and  suf- 
ficient plea.  Appellants  did  the  only  thing  available  to  them. 
They  elected  to  stand  on  the  demurrer  to  the  count  of  appel- 
lees' answer  which  pleaded  the  former  adjudication  in  bar.  To 
have  dismissed  their  petition  without  prejudice  would  have 
availed  nothing,  and  to  have  offered  proof  in  support  of  their 
petition  would  likewise  have  been  utterly  unavailing.  Appel- 
lants waived  no  right,  under  the  circumstances,  by  standing 
upon  the  demurrer  to  the  second  count  of  the  petition,  and 
appealing  therefrom.  There  was  no  trial  of  the  case  upon  its 
merits,  and  under  these  circumstances,  there  could  not  be  such  a 
trial,  and  there  is  nothing  upon  the  merits  for  us  to  consider  or 
review.  The  appellants,  under  the  circumstances  disclosed,  took 
the  proper  course  and  the  only  course  available  to  them  to  fully 
protect  their  rights.  The  ruling  upon  the  demurrer  was  er- 
roneous. 

In  the  certiorari  action,  we  hold  that  the  decree  of  the  dis- 
trict court  of  Harrison  County,  Iowa,  entered  in  said  original 
action  on  the  11th  day  of  March,  1920,  after  appellants  had 
dismissed  their  petition,  was  absolutely  null  and  void,  and  the 
said  decree  is  ordered  annulled. 

In  the  equity  case,  we  hold  that  the  demurrer  of  the  ap- 
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pellants  to  Count  2  of  appellees'  answer,  setting  up  the  void  de- 
cree that  had  been  entered  in  the  former  action,  should  have 
been  sustained;  and  we  further  hold  that,  by  standing  on  said 
ruling  on  said  demurrer  and  failing  to  offer  proof,  the  appel- 
lants have  not  waived  their  right  to  a  trial  of  said  cause  upon 
the  issues  joined  by  the  petition  of  the  appellants  and  Count  1 
of  the  appellees'  answer.  The  equity  cause  will  be  remanded 
to  the  district  court,  with  directions  to  sustain  the  demurrer  of 
the  appellants  to  Count  2  of  the  defendants'  answer,  and  for 
such  further  proceeding  in  said  action  as  may  be  consistent  with 
this  opinion. 

In  the  certiorari  action,  the  decree  entered  in  the  first  action 
referred  to,  and  herein  reviewed,  is — Annulled. 

In  the  equity  action  the  cause  is — Reversed  and  remanded. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


H.  P.  Van  Gorden,  Appellant,  v.  John  Sciiuller  et  al., 

Appellees. 

APPEAIi  AND  EBBOR:    When  Appeal  Lies— Objectionable  Bedtals  of 

1  Fact.  A  decree  is  one  thing;  a  recital  of  fact  in  a  decree  is  a 
very  different  thing.  Appeal  will  not  lie  for  the  sole  purpose  of 
expunging  the  recitals — especially  when  the  decree  is  a  consent  decree. 

APPEAL  AND  EBBOB:     Wben  Appeal  Lies — Consent  Decree.     Prin- 

2  ciple  reaffirmed  that  no  appeal  lies  from  a  consent  decree. 

APPEAL  AND  EBBOB:    Bemand  in  Equity  Cause.    The  appellate  court 

3  may  not  remand  an  equity  cause,  for  the  making  and  trial  of  new 
issues  at  law. 

Appeal  from  Palo  Alto  District  Court. — N.  J.  Lee,  Judge. 

December  13,  1921. 

Suit  in  equity,  for  the  specific  performance  of  an  alleg:ed 
contract  for  conveyance  of  land.  There  was  also  a  cross-action, 
or  counterclaim,  in  equity,  asking  that  the  alleged  contract  be 
found  null  and  void,  and  that  the  same  be  canceled  of  record. 
Pending  the  trial,  plaintiff  dismissed  his  petition,  and  the  issues 
upon  the  cross-petition  were  tried,  and  found  in  favor  of  de- 
fendants.   The  plaintiff  appeals. — Affirmed. 
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McCarty  &  McCarty  and  Heald  d-  Cook,  for  appellant. 
Davidson  &  Burt,  for  appellees. 

Weaver,  J. — On  May  21,  1919,  the  defendants  Anthony  F. 
Lodes,  Frank  J.  Lodes,  Margaret  SchuUer,  Thera  Namer,  Mary 
Dawson,  and  Elizabeth  Ruppert  were  the  owners  as  tenants  in 
common  of  276  acres  of  land  in  Palo  Alto  County,  Iowa,  having 
acquired  such  title  by  descent  from  their  father,  Wencel  Lodes, 
deceased.  The  defendant  John  SchuUer  had  been  the  adminis- 
trator of  the  estate  of  Wencel  Lodes,  but  had  settled  the  estate 
and  been  discharged.  One  or  more  of  the  heirs  were  nonresi- 
dents of  the  state;  and  by  mutual  consent,  after  SchuUer  was 
discharged  as  administrator,  he  continued  to  exercise  a  degree 
of  care  and  management  of  the  property;  but  there  is  no  evi- 
dence that  the  heirs  had  authorized  or  empowered  him  to  sell  it. 
On  the  date  named,  the  plaintiff,  Van  Gorden,  and  the  defend- 
ant John  SchuUer,  describing  himself  as  **  administrator  of  th^ 
Lodes  Estate,*'  executed  a  written  contract,  by  the  terms  of 
which  the  latter  undertook  to  sell  and  convey  to  the  former  all 
of  said  property  at  the  stated  price  of  $55,200^  payable  in  in- 
stallments. The  writing  was  signed  by  the  plaintiff  and  by 
SchuUer,  who  again  described  himself  as  **Admr.  Lodes  Est." 
This  action  to  specifically  enforce  'the  contract  was  begun  Au- 
gust 13,  1920.  The  petition  states,  in  substance,  that,  while 
SchuUer  informed  plaintiff  that  he  was  not  then  in  fact  ad- 
ministrator of  the  estate,  he  was  the  authorized  agent  of  the 
several  heiro  to  make  the  sale;  that  plaintiff,  relying  thereon, 
signed  the  instrument  and  paid  to  SchuUer  the  sum  of  $2,000, 
as  called  for  by  the  contract,  and  has  ever  since  been  able,  ready, 
and  willing  to  comply  with  it  and  to  perform  all  his  obligations 
thereunder;  and  that  he  has,  in  fact,  tendered  such  perform-  * 
ance.  He  further  alleges  that,  although  SchuUer  was,  in  fact, 
the  authorized  agent  of  his  codefendants  in  that  transaction, 
they  have  refused  to  perform  their  agreement;  and  he  prays  a 
decree  for  specific  performance,  and,  in  the  event  performance 
cannot  be  had,  demands  recoverj'^  of  damages. 

Answering  the  petition,  the  defendants  deny  the  authority 
of  ScliuUer  to  make  the  contract  sued  upon,  and  by  way  of  cross- 
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petition  allege  that,  in  taking  said  contract,  plaintiff  knew  that 
Schuller  had  been  discharged  as  administrator  of  the  Lodes 
estate,  and  had  no  authority  to  sell  the  land  or  to  make  contract 
for  such  sale,  and  knew  that  the  land  was  the  property  of  the 
Lodes  heirs.  They  further  allege  that  plaintiff  had  caused  the 
contract  to  be  recorded  in  the  oflSce  of  the  county  recorder, 
thereby  creating  an  apparent  cloud  upon  defendants'  title;  and 
they  demand,  by  way  of  afiSrmative  relief,  that  the  contract  be 
declared  void,  and  the  record  thereof  canceled. 

On  the  trial  of  the  main  case,  the  plaintiff  found  himself 
obliged  to  go  into  the  camp  of  his  adversaries  in  quest  of  evi- 
dence of  Schuller 's  authority  to  make  the  contract,  and  placed 
the  defendants,  or  several  of  them,  on  the  witness  stand  for  that 
purpose.  It  developing  that  these  witnesses  were  united  in  deny- 
ing that  they  had  authorized  or  ratified  such  alleged  sale  or 
agreement  to  sell,  plaintiff  voluntarily  dismissed  his  suit.  When 
such  dismissal  was  announced,  there  followed  a  colloquy  between 
court  and  counsel,  as  follows  (Mr.  Heald  speaking  for  the  plain- 
tiff and  Mr.  Davidson  for  the  defendants) : 

'*Mr.  Davidson:  That  still  leaves  the  cross-petition  to  be 
disposed  of,  and  we  want  the  comrt  to  make  an  entry  in  regard 
to  this  petition,  and  we  would  like  to  get  ready  for  evidence 
in  support  of  the  cross-petition.  We  haven't  offered  a  word  of 
evidence  as  yet.  * 

**Mr.  Heald:  There  is  no  use  of  offering  any  evidence  on 
that.    All  of  the  evidence  is  before  the  court. 

**Mr.  Davidson:  Well,  we  want  to  offer  some  evidence,  and 
propope  to  offer  it  on  this  issue. 

*'The  Court:  If  the  plaintiff  consents  to  the  claim  made 
in  the  counterclaim,  of  course  there  would  be  no  use  of  any 
further  evidence. 

*'Mr.  Heald:  We  concede  that  the  contract  may  be  can- 
celed of  record,  and  may  be  canceled  by  the  court. 

**Mr.  Davidson:  Well,  there  are  certain  findings  we  are 
going  to  ask  the  court  to  make  in  this  case,  and  we  are  going 
to  produce  evidence  in  support  of  our  cross-petition. 

'*Mr.  Heald:  We  admit  the  relief  asked  for  in  your  cross- 
petition,  but  not  the  allegations  and  conclusions  of  the  pleading. 
The  Court:     If  that  is  true,  Mr.  Davidson,  they  cannot 
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by  dismissal  prejudice  the  rights  of  the  defendant.  In  light  of 
the  further  concession  of  record  that  he  consents  that  the  prayer 
and  relief  asked  for  in  the  cross-petition  shall  be  granted  by 
the  court,  that  the  contract  shall  be  canceled  and  the  record  be 
expunged,  and  the  recording  of  it  be  expunged  and  the  cloud 
removed  from  the  title,  what  is  there  left?" 

The  printed  record  does  not  disclose  whether  further  evi- 
dence was  offered.  The  court  entered  a  decree  in  defendants' 
favor  upon  their  cross-petition,  adjudging  the  contract  void, 
and  canceling  the  record  thereof.  In  the  form  of  the  decree  as 
entered  were  embodied  findings  in  substance  as  follows:  (1) 
That  the  contract  was  not  authorized  or  ratified  by  the  defend- 
ants; (2)  that,  at  the  time  of  executing  the  writing,  Schuller 
informed  plaintiff  he  had  no  authority  to  bind  the  defendants 
thereby;  (3)  that,  when  obtaining  the  writing,  plaintiff  agreed 
to  prepare  a  new  contract  and  submit  it  to  the  defendants  for 
their  signatures;  (4)  that  Schuller  made  full  disclosure  to  plain- 
tiff, at  the  time  of  executing  the  contract,  of  the  extent  of  and 
limitation  upon  his  authority  to  represent  the  owners  of  the 
land;  (5)  that  the  contract  should  be  canceled;  (6)  that  the 
record  of  the  contract  created  a  cloud  upon  the  defendants' 
title  which  they  are  entitled  to  have  removed;  and  (7)  that 
Schuller  has  tendered  to  plaintiff  a  return  of  the  installment 
paid  to  him  on  the  contract,  and  that  the  tender  is  on  deposit 
with  the  clerk  of  the  court  for  plaintiff' 's  use. 

I.  While  the  notice  of  appeal  is  from  the  decree  generally, 
plaintiff's  counsel  concede  that  the  defendants  were  entitled  to 
the  relief  demanded  in  their  cross-petition,  and  that  the  court 

properly  granted  it;  but  they  take  exception  to 

1.    Al'I'KAL  AND  iJ    xl_        fi      J*  -x     J      •         J.I  J  T 

bbrob:  when       some  01  the  iindings  recited  in  the  decree.    In 

appeal   lies:    ob-         ,.  ,  ,  •        ii     •  i 

jectionabie  re-      othcr  words,  couiiscl  say,  lu  their  reply  argu- 

citalfl  of  fact. 

ment : 

**We  are  not  appealing  from  the  relief  granted  in  the  case 
below,  but  we  are  appealing  from  the  unwarranted  findings  of 
facts,  which  were  not  necessary  to  support  the  relief  granted 
in  the  decree,  and  were  outside  of  the  issues  and  the  evidence 
on  the  issues  as  presented  by  the  cross-petition." 

The  ground  for  this  somewhat  peculiar  proposition  ap- 
pears to  be  that  plaintiff,  having  dismissed  his  suit  for  specific 
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performance,  desires  to  bring  action  at  law  against  SchuUer  for 
damages,  and  fears  that  the  findings  of  fact  in  the  decree  ren- 
dered upon  defendants'  cross-petition  may  have  the  effect  of 
an  adjudication  against  him.  To  avoid  that  possibility,  he  asks 
this  court,  in  effect,  to  strike  the  objectionable  findings  from 
the  decree  below  without  reversing,  or  in  any  manner  interfering 
with  the  relief  granted. 

The  question  presenting  itself  at  the  threshold  of  the  case 
is  whether  such  an  appeal  can  be  sustained.  We  are  of  the 
opinion  that  it  cannot.  Plaintiff  offers  no  objection  to  the  decree 
as  such.  He  concedes  that,  under  the  record  as  made,  defend- 
ants were  entitled  to  the  very  relief  granted  them,  and  does  not 
ask  for  its  reversal  or  modification,  but  wishes  us  to  put  the 
stamp  of  error  upon  the  court's  recitation  of  the  alleged  facts 
which  it  finds  or  believes  were  established  by  the  evidence.  An 
appeal  lies  only  from  a  final  judgment  or  decision  of  the  tri?il 
court  (Code  Section  4100) ;  or  from — 

**1.  An  order  made  affecting  a  substantial  right  in  an  ac- 
tion, when  such  order,  in  effect,  determines  the  action  and  pre- 
vents a  judgment  from  which  an  appeal  might  be  taken ; 

**2.  A  final  order  made  in  special  actions  *  •  •  or 
made  on  a  summary  application  in  an  action  after  judgment ; 

*'3.  An  order  which  grants  or  refuses,  continues  or  modi- 
fies, a  provisional  remedy;     •     •     * 

*'4.  An  intermediate  order  involving  the  merits  or  mate- 
rially affecting  the  final  decision ; 

**5.  An  order  or  judgment  on  habeas  corpus."  Code  Sec- 
tion 4101. 

Now  the  recital  or  findings  of  fact  by  the  trial  court  is  not 
a  final  judgment  or  decision;  it  is  not  a  decree;  it  is  not  an 
order;  it  fits  into  none  of  the  statutory  definitions  of  things 
appealable.  If  the  plaintiff  were  objecting  to  the  decree  and 
seeking  its  reversal  or  modification,  then  his  objection  to  the 
finding  of  facts  would  be  pertinent,  and  would  become  a  proper 
subject  for  our  consideration ;  but  the  course  of  reasoning  pur- 
sued by  the  court  in  reaching  an  admittedly  correct  conclusion 
is  immaterial.  If  the  action  had  been  tried  at  law,  and  the  judg- 
ment entered  had  been  concededly  right,  the  fact  that  the  jury, 
in  addition  to  its  general  verdict,  had  returned  a  series  of  spe- 
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cial  findings  contrary  to  the  views  of  one  or  both  of  the  parties 
would  afford  neither  of  them  a  right  of  appeal.  Whether  such 
findings  would  have  any  value  as  evidence  or  otherwise  in  any 
future  litigation  between  them  is  a  question  which  this  appeal 
does  not  present  for  our  consideration. 

The  decree,  properly  speaking,  includes  only  that  part  of 
the  court's  final  pronouncement  which  adjudicates  and  deter- 
mines the  issues  in  the  case  and  defines  and  settles  the  rights 
and  interests  of  the  parties  so  far  as  they  relate  to  the  subject- 
matter  of  the  controversy.  If  the  court  goes  further,  and  sets 
forth  the  reasons  which  have  influenced  its  decision,  such  state- 
ment or  opinion  is  not  an  essential  part  of  the  decree.  The 
reasoning  may  be  unsound ;  but  if  the  conclusion  is  right,  or  if 
its  correctness  be  conceded  by  the  party  against  whom  it  is  an- 
nounced, the  error  in  reasoning  is  not  prejudicial,  and  will  not 
be  the  subject  of  review  on  appeal.  As  has  been  well  said  by  the 
Maryland  court,  in  a  recent  case : 

**The  reasons  upon  which  the  court  acted,  as  expressed 
in  its  opinion,  are  one  thing ;  the  thing  decreed  is  quite  a  dif - 
ferent  thing.  *' 

Upon  this  proposition,  the  court  quotes  approvingly  from 
Miller's  Equity  Procedure,  Section  260,  as  follows: 

**The  decree  of  a  court  of  equity,  and  not  its  opinion,  is 
the  instrument  through  which  it  acts  in  granting  relief.  The 
opinion  of  the  court  does  not  constitute  a  part  of  the  decree  or 
of  the  record.  It  is  the  expression  of  the  reasons  by  which  the 
judge  reaches  his  conclusion.  The  decree,  on  the  other  hand, 
is  the  fiat  or  sentence  of  the  law  determining  the  matter  of  the 
controversy.  An  opinion,  however  positive,  is  not  in  any  sense 
a  final  act;  it  is  not  the  subject  of  appeal,  and  may  always  be 
changed  before  final  decree.  The  reasons  assigned  for  a  decree 
are  no  part  of  the  decree  itself. ' ' 

To  the  same  purport  is  the  statement  by  Mr.  Justice  Field, 
in  Durant  v,  Essex  Co.,  7  Wall.  (U.  S.)  107,  where,  speaking 
of  a  decree  in  an  equity  case,  he  says : 

*  *  The  division  of  opinion  between  the  judges  was  the  reason 
for  the  entry  of  the  judgment ;  but  the  reason  is  no  part  of  the 
judgment  itself." 

Again,  it  must  not  be  overlooked  that  the  decree  in  the 
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instant  case  was  entered  by  and  with  the  consent  of  the  plain- 
tiff; and  it  is  well  settled,  as  a  matter  of  plain  reason  and  of 
unbroken  precedent,  that  such  consent  operates  as  a  waiver  of 
2  Appeal  and  ^^®  right  of  appeal.  See  Truiit  v.  Mackaman, 
SSeai'uS^^^on-  ^^2  lowa  253 ;  Cameron  v.  Smith,  171  Mich.  333 
Bent  decree.  (137  N^  ^^  265) ;  Bector  V.  Bector,  134  App. 

Div.  452  (119  N.  Y.  Supp.  328) ;  City  of  Lawton  v,  Ayres,  40 
Okla.  524  (139  Pac.  963) ;  Board  of  Com,  v.  Scott,  19  Ind.  App. 
227  (49  N.  E.  395). 

For  the  reasons  stated,  we  think  the  record  discloses  no 
right  of  appeal  in  the  plaintiff. 

II.  Plaintiff's  counsel,  apparently  anticipating  this  con- 
clusion, asks  that : 

**If  the  court  should  decide  that  the  findings  of  fact  ob- 
jected to  were  valid,  and  should  also  decide  that 

'  breor:  remand    the  Said  findings  would  preclude  the  plaintiff  at 
in  equity  cause,    j^^^  ^^^^  ^^^^  ^^^  ^^^^^^  ^^  remanded  back  to 

the  court  below,  for  further  hearing  on  the  cross-petition  in 
furtherance  of  truth  and  justice." 

The  court  cannot,  in  this  case,  properly  undertake  to  de- 
cide what,  if  any,  effect  the  findings  of  fact  mentioned  in  the 
preceding  paragraph  may  have  upon  the  plaintiff's  right  to  main- 
tain an  action  at  law  for  the  recovery  of  damages.  We  have 
our  fill  of  difficulties  with  Cases  coming  to  us  in  the  regular 
order  of  appeals,  without  attempting  to  decide  others  in  ad- 
vance of  their  commencement. 

Neither  is  it  within  the  scope  of  our  appellate  jurisdiction 
to  remand  this  proceeding  to  the  district  court  for  the  making 
and  trial  of  new  issues  at  law.  The  doors  of  the  trial  court  are 
open  to  the  parties,  and  their  claims  can  there  be  tried  and  de- 
cided in  the  usual  manner.  There  remains  nothing  now  for  us 
to  do,  except  to  order  that  the  decree  appealed  from  be — 
Affirmed. 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 
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To  go  into  a  little  further  detail,  Wilson's  chattel  mortgage 
covered  the  following  described  property : 

'*  Cylinder  and  platen  presses,  folder,  wire  stitcher,  cutter, 
type,  cabinets,  furniture,  stones,  leads,  and  slugs,  and  all  other 
machinery  and  accessories  not  individually  specified  herein  and 
belonging  thereto." 

On  September  24,  1919,  Wilson  filed  the  foreclosure  peti- 
tion, with  acceptance  of  service  and  waiver  of  time.  On  Sep- 
tember 25th,  he  obtained  a  foreclosure  decree,  awarding  special 
execution  against  the  above  described  property.  On  the  27th, 
special  execution  was  issued,  and  on  the  29th,  it  was  levied  upon 
the  same  property.  On  the  same  day,  Parks  was  put  in  custody 
thereof.  This  property  was  used  by  Parks  in  continuing  the 
business  of  the  Bulletin  Publishing  Company.  He  also  assumed 
to  transact  all  the  business  of  the  company,  including  the  col- 
lection of  accounts,  the  proceeds  of  such  collections  being  de- 
posited to  the  general  account  of  the  Bulletin  Publishing  Com- 
pany, as  had  been  theretofore  done  by  the  company  itself.  These 
collections  and  deposits  continued  until  October  9th,  on  which 
date  the  bank  charged  against  the  account  its  past-due  note. 
At  the  time  of  such  appropriation  by  the  bank,  it  had  no  notice 
of  any  change,  if  any,  in  the  relation  of  the  Bulletin  Publishing 
Company  to  suclf  account  or  to  the  operation  of  its  business. 

It  is  to  be  observed  that  Wilson  had  no  lien,  under  his 
mortgage,  upon  any  accounts  nor  upon  moneys.  The  decree  con- 
formed to  the  mortgage.  The  marshal  purported  to  levy  upon 
no  other  property  than  that  described  in  the  decree  and  in  the 
special  execution.  Whatever  right  Parks  had  to  collect  the 
accounts  and  to  deposit  the  same  was  acquired,  if  at  all,  not 
under  the  levy  of  execution,  nor  under  the  appointment  of  the 
marshal,  but  by  virtue  of  the  consent,  or  perhaps  the  mere  ac- 
quiescence, of  the  defendant  Bulletin  Publishing  Company.  His 
right,  therefore,  to  the  custody  did  not  rise  any  higher  than  the 
right  of  the  Bulletin  Publishing  Company  itself.  As  between 
the  Bulletin  Publishing  Company  and  the  bank,  the  latter  had 
the  clear  right  to  charge  the  note  against  the  general  account, 
not  only  under  the  general  rule  of  law  obtaining  in  such  a  case, 
but  by  virtue  of  the  express  provisions  of  the  note  itself.  There- 
fore, unless  there  be  merit  in  another  contention  for  the  appel- 
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lant  which  is  considered  in  the  next  division  hereof,  the  right 
of  the  bank  was  superior  to  any  right  that  Parks  had,  as  alleged 
custodian. 

II.  The  execution  sale  was  had  on  October  20th,  whereby 
Wilson  became  the  purchaser  of  all  the  mortgaged  property, 
upon  a  bid  much  smaller  than  the  amount  of  the  debt.     Some 

weeks  thereafter,  and  after  this  proceeding  had 
■  amendment  "of       bccu  bcguu,  and  ou  Novcmbcr  18,  1919,  Parks 

filed  a  motion  to  correct  the  execution  nunc  pro 
tunc,  and  that  a  clause  be  inserted  therein  permitting  the  mar- 
shal to  seize  any  and  all  property  of  the  defendant  not  exempt 
from  execution,  to  satisfy  any  prospective  balance  after  exhaust- 
ing the  mortgaged  property.  This  application  was  predicated 
upon  the  following  provision  included  in  the  decree : 

**  •  •  •  and  that,  at  the  election  of  plaintiff,  the  clerk 
of  this  court  is  authorized  to  insert  in  said  special  execution  a 
clause  requiring  the  marshal  or  proper  ofiScer  of  said  court  to 
seize  any  property  of  the  said  defendant  not  exempt  from  execu- 
tion, to  satisfy  any  prospective  balance  on  said  judgment  after 
exhausting  the  mortgaged  premises,  or  that,  after  the  return  of 
said  special  execution,  a  general  execution,  if  the  plaintiff  so 
elect,  shall  issue  to  make  any  amount  then  remaining  un- 
paid;    •     *     •'' 

It  will  be  noted  that,  by  the  terms  of  the  decree,  the  plain- 
tiff Wilson  was  given  his  election  to  take  such  a  clause  in  his 
special  execution,  or  to  await  levy  and  sale  under  the  special 
execution,  and  thereafter  to  take  general  execution.  It  does  not 
appear  that  he  elected  to  take  the  first  course.  It  does  not  ap- 
pear from  the  marshal's  return  that  any  other  than  the  mort- 
gaged property  was  seized  by  the  marshal.  Moreover,  it  was 
Parks  who  made  the  motion  to  correct  the  execution,  and  not 
Wilson.  Parks  had  neither  a  right  of  election  nor  any  interest 
in  the  correction  of  the  record.  His  motion  to  correct  was  prop- 
erly overruled. 

The  judgment  entered  below  is,  accordingly, — Affirmed. 

Weaver,  Preston,  and  De  Graff,  Jj.,  concur. 
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Thomas  Workman,  Appellee,  v.  Leroy  Sharp,  Appellant. 

FBATJI):    False  Bepresentations — Materiality  and  Falseness.    In  an  ac- 

1  tion  for  damages  for  false  representations  in  the  sale  of  a  jack, 
motion  for  directed  verdict  is  properly  denied  when  the  jury  might 
find  that  the  representations  as  to  age  and  as  to  the  animal's  being 
a  "quick  actor''  were  material,  and  were  known  by  the  seller  to 
bo  false. 

TBIAL:     Instmctlons — Estoppel  by  Requested  Instrnction.     A  litigant 

2  may  not  claim  that  the  court  instructed  on  issues  outside  the  plead- 
ings, when  the  complainant,  by  his  own  requested  instructions,  has 
recognized  that  such  issue  was  in  the  case. 

APPEAL  AND  EBBOB:     Harmless  Error.    In  an  action  for  false  repre- 

3  sentation  in  the  breeding  qualities  of  a  purchased  animal,  defend- 
ant is  not  prejudiced  by  instructions  relative  to  an  implied  warranty 
as  to  breeding  qualities,  when  the  jury  had  ample  grounds  for  find- 
ing that  the  seller's  representations  as  to  breeding  qualities  w^ere 
knowingly  false. 

EVIBENCE:    Belevancy — Subaequent  Condition  as  Bearing  on  Present 

4  Oondition.  Evidence  of  the  condition  of  an  article  subsequent  to 
sale  may  be  some  evidence  of  its  condition  on  the  day  of  sale. 

« 

Appeal  fram  Appanoose  Dutrici  Court, — D.  M.  Anderson, 

Judge. 

December  13. 1921. 


Action  for  damages  for  alleged  breach  of  warranty  and  for 
false  representations  made  by  defendant  to  plaintiff  in  the  sale 
of  a  jack  for  breeding  purposes.  There  was  a  general  denial  by 
defendant,  and  a  counterclaim  for  damages  against  the  plaintiff 
for  alleged  breach  of  warranty  and  for  false  representations 
made  by  plaintiff  in  the  sale  to  the  defendant  of  certain  cows 
which  were  received  by  the  defendant  as  part  payment  for*  the 
jack  in  question.  The  plaintiff  claimed  damages  to  the  amount 
of  $700,  and  the  defendant  claimed  damages  to  the  amount  of 
$350.  There  was  a  verdict  and  judgment  for  plaintiff  for  $270. 
The  defendant  appeals. — Affirmed, 
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W,  B.  Hays  and  T.  O.  Fee,  for  appellant. 
//.  E.  Valentine,  for  appellee. 

Evans,  C.  J. — No  error  is  assigned  by  the  defendant  as  ap- 
pellant, upon  the  submission  of  his  counterclaim.  We  shall, 
therefore,  disregard  it.  Appellant  assigns  many  errors  upon 
the  submission  of  plaintiff's  cause  of  action.  One  assignment 
of  error  goes  to  the  full  merits  of  the  case.  The  other  assign- 
ments, in  the  main,  are  directed  to  specific  errors  in  the  in- 
structions. 

I.     At  the  close  of  the  evidence,  there  was  a  motion  by  de- 
fendant for  a  directed  verdict  dismissing  plaintiff's  petition,  on 
the  general  ground  that  the  plaintiff  had  failed  to  establish  any 
1  Fraud-  false       causc   of   actiou.     This   motion    was   overruled 
ma^iSuy^^and     ^^^^^  ^^  advcrsc  vcrdict,  thc  defendant  renewed 
faiseneaa.  j^jg  contention  by  motion  for  a  new  trial,  which 

also  was  overruled.  Error  is  assigned  upon  these  rulings.  A 
consideration  thereof  requires  a  consideration  of  the  salient  evi- 
dence in  the  case.  The  defendant  was  a  breeder  of  jacks,  which 
were  sold  to  his  trade  for  breeding  purposes.  At  the  time  of  the 
transaction  in  question,  he  had  seven  or  eight  for  sale.  The 
plaintiff  was  desirous  of  purchasing  a  jack  for  breeding  purposes. 
He  offered  himself  to  defendant  as  a  purchaser,  and  examined 
the  jacks  on  hand.  He  selected  the  jack  ** Brownie,"  in  the  be- 
lief that  he  was  the  best  individual  presented  to  him.  The  jury 
could  have  found  from  the  evidence  that  the  jack  was  wholly 
worthless;  that  he  lacked  the  propensities  for  the  service  of 
either  mares  or  jennies;  that  he  never  produced  a  foal,  and 
that  only  in  a  very  few  instances  was  he  ever  induced  to  pay  any 
attention  to  a  mare  or  jenny;  that  the  few  exceptions  in  this 
regard  were  accomplished  by  the  use  of  **dope,''  under  the  advice 
of  the  defendant.  The  purchase  was  made  in  October,  1917.  The 
first  attempted  use  of  the  jack  for  breeding  purposes  was  made 
in  the  following  spring. 

Under  the  evidence  for  the  plaintiff,  the  defendant  repre- 
sented to  plaintiff  that  the  jack  was  two  years  old,  coming  three 
in  the  early  spring;  that  he  had  already  served  two  marcs,  which 
service  had  resulted  in  foals;  that  he  was  a  ** quick  actor." 

Vol.  192  Ia.— 55 
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I'laintiff  alleges  that  both  of  these  representations  were  false ;  that 
they  were  material;  and  that  they  operated  as  an  inducement 
upon  the  plaintiff  to  make  the  purchase.  The  jack  was,  in  fact, 
four  years  old,  coming  five.  The  evidence  on  both  sides  tends 
to  show  that  the  propensities  of  a  jack  for  breeding  purposes 
are  not  well  matured  before  the  age  of  three  years.  The  mate- 
riality as  to  the  representation  of  age  is  very  apparent.  The  ani- 
mal was  an  unusually  fine  and  large  specimen  for  a  two-year-old. 
That  was  one  of  the  reasons  for  his  selection.  Moreover,  the 
alleged  fact  that  he  was  only  two  years  old  furnished  an  explana- 
tion why  he  had  not  been  put  in  the  stud  and  had  not  been  broken 
to  the  pit.  The  alleged  fact  that  he  had  already,  in  his  two-year- 
old  form,  shown  a  keen  propensity  to  the  serving  of  mares,  and 
had  produced  foals  therefrom,  was  itself  an  indication  that  his 
propensities  as  a  breeder  and  foal-getter  were  equal  to  the  normal. 
The  defendant,  as  a  witness,  admitted  making  the  representation 
that  the  jack  was  a  ** quick  actor,'*  and  maintained  the  truth  of 
such  assertion.  He  also  testified  that  he  had  expressly  refused 
to  warrant  the  jack  as  a  breeder ;  that  he  had  offered  to  warrant 
another  jack  which  he  offered  to  plaintiff;  but  that  the  plaintiff 
declined  such  offer,  and  insisted  upon  taking  '* Brownie." 

For  the  purpose  of  this  assignment,  it  is  not  necessary  to 
determine  whether  the  statement  here  referred  to  should  be 
deemed  a  warranty,  as  distinguished  from  a  false  representation. 
It  was  a  representation.  If  the  defendant  knew  it  to  be  false, 
this  was  sufficient  as  a  reason  for  overruling  a  motion  to  dixec* 
a  verdict.  The  defendant  was  himself  the  breeder  of  the  jack. 
He  necessarily  knew  its  age.  If  it  were  found  literally  true 
that,  in  the  preceding  summer,  the  jack  had  produced  two  foals 
from  mares,  yet  the  statement  thus  made  by  defendant  was  false 
in  a  very  important  sense.  That  is  to  say,  the  significance  of  the 
fact  that  he  had  successfully  served  the  mares  in  question  was 
materially  affected  by  the  representation  a*s  to  his  age.  If,  at 
the  time  of  the  service,  the  jack  had  been,  in  fact,  but  "two  years 
old,  coming  three,''  then  such  fact  miglit  reasonably  liave  been 
accepted  by  the  purchaser  as  satisfactory  evidence  of  the  proba- 
bility of  his  future  success  as  a  breeder  and  foal-getter.    Where- 

• 

as,  if  he  was,  in  fact,  at  that  time  *'four  years  old,  coming  five," 
and  if  the  two  services  in  question  represented  the  simi  total 
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of  his  use  up  to  that  age,  it  would  have  tended  to  cast  doubt 
upon  his  future  probabilities,  and  would  tend  to  stimulate  in- 
quiry as  to  why  his  service  had  been  so  limited.  It  must  be 
said,  therefore,  that  the  representation  as  to  age  entered  very 
materially  into  and  became  a  part  of  the  representation  that  the 
animal  was  a  ** quick  actor." 

It  is  very  clear,  therefore,  that  the  court  properly  overruled 
the  motion  to  direct  the  verdict. 

II.  A  very  large  number  of  specific  assignments  of  error 
are  made,  and  are  briefed  and  argued  in  detail.  It  will  be  quite 
impracticable  for  us  to  deal  with  them  seriatim,  and  we  shall  con- 
2  Trial-  instruc-  *®^^  oursclvcs  with  a  consideration  of  the  more 
by^rMu^BiSd^ii-  ™Portant  and  controlling  points.  The  defend- 
struction.  ,  ^j^^  presented  to  the  court  eleven  requested  in- 
structions. None  of  these  were  given  by  the  court  in  the  form  in 
which  they  were  presented.  Portions  of  these  instructions  were 
given  in  a  modified  form.  Special  complaint  is  directed  to  In- 
struction 10  given  by  the  court,  which  contained  the  following : 

**An  implied  warranty  arises  where  an  animal  is  purchased 
for  a  particular  purpose,  and  the  seller  knows  the  purpose  for 
which  it  is  being  purchased.  In  such  case,  the  law  implies  a 
warranty  that  the  animal,  so  far  as  his  qualities  have  been 
developed  and  are  known,  will  be  suitable  for  the  purpose  for 
which  it  is  purchased." 

The  first  criticism  directed  against  it  is  that  the  court  in- 
jected into  the  case  the  subject  of  an  implied  warranty ;  whereas 
the  petition  had  been  predicated  upon  an  express  warranty,  and 
not  upon  an  implied  one.  It  is  sufficient  to  say  at  this  point 
that  the  defendant,  by  requested  Instruction  No.  5,  had  asked 
the  court  to  instruct  upon  the  subject  of  implied  warranty  as 
follows : 

**It  is  the  law  of  this  state  that  the  rule  of  caveat  emptor 
applies  to  the  sale  of  animals  that  are  present  and  have  been  in- 
spected and  selected  by  the  buyer,  and  there  is  no  implied  war- 
ranty of  the  breeding  qualities  of  an  animal  sold,  even  though 
purchased  for  breeding  purpose,  to  the  knowledge  of  the  seller. ' ' 

By  Instruction  10,  the  trial  court  gave  the  substance  of  re- 
quested Instruction  No.  5,  with  the  qualification  as  to  implied 
warranty  which  is  indicated  in  the  above  quotations.     The  de- 


868  Workman  v.  Sharp.  [192  Iowa 

fendant,  therefore,  is  in  no  position  to  complain  that  the  court 
injected  the  subject  as  one  outside  of  the  pleading. 

Nor  do  we  think  that  there  is  any  ground  for  complaint 
against  the  pronouncement  of  the  instruction  as  applied  to  the 
facts  of  the  case.    It  simply  amounts  to  saying  that,  if  the  de- 
fendant knew  that  the  breeding  qualities  of  this 
'  ERROR?'  harm-      animal  had  not  developed  to  the  extent  that 
ess  error.  ^^^^  should  havc  developed  at  four  years  of  age, 

he  would  be  liable  as  on  an  implied  warranty.  He  surely  would 
be  liable  as  for  false  representation,  upon  the  same  hypothesis. 
The  jury  would  be  warranted  in  finding  that  the  defendant  did 
know  that  his  animal  was  four  years  of  age.  The  fact  that  his 
use  for  breeding  purposes  had  been  almost  negligible  was  very 
suggestive  of  the  knowledge  of  the  defendant  that  nothing  more 
was  obtainable.  Indeed,  in  the  showing  made  by  the  defendant  of 
the  fact  of  the  service  rendered  to  two  mares,  it  was  made  to 
appear  by  his  own  witnesses  that  the  service  of  one  mare  was 
attended  by  circumstances  which  tended  strongly  to  impeach 
defendant's  representation,  and  to  show  his  knowledge  of  the 
unfitness  of  the  animal  for  breeding  purposes.  Manifestly,  the 
defendant  could  not  say  whether  the  foal  resulted  from  such 
service  or  from  the  service  of  another  jack.  There  was,  therefore, 
no  possible  prejudice  to  him  in  the  instruction,  and  we  have  no 
occasion  to  determine  whether  the  instruction  was  abstractly 
correct  as  a  pronouncement  upon  the  subject  of  implied  war- 
ranty. 

III.  It  is  urged  by  the  appellant  that  there  is  no  evidence 
in  the  record  to  the  effect  that  the  jack  was  not  a  '* quick  actor" 
at  the  time  of  tlie  purchase.     The  contention  at  this  point  is 

based  upon  the  fact  that  all  of  plaintiff's  at- 

4.  Evidence  :  relo-     j.  .      .  .  -i?  .i  -i  vj 

viincy:  subse-       tcmpts  to  get  scrvicc  irom  the  animal  were  had 
aa  bearing  oii°"    in  the  f  oUowiilg  spring.     It  is  contended  that 

present  condition.  ,  .^  .  .         .,  i»,.  ■•.,• 

such  evidence  is  not  evidence  of  his  condition  at 
the  time  of  the  sale.  The  conjecture  is  suggested  that  his  condi- 
tion as  found  to  be  in  the  spring  may  have  been  the  result  of 
some  cause  intervening  since  the  purchase. 

It  is  universally  held  that  evidence  of  subsequent  condition 
may  be  shown  as  evidence  of  the  present  condition.  It  is,  of 
course,  not  conclusive  on  the  question  of  present  condition,  but 
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it  is  admissible  as  proof  of  present  condition.  Such  evidence, 
of  course,  must  be  weighed  by  the  jury  in  the  light  of  intervening 
causes,  and  if  such  causes  of  themselves  tend  to  explain  the  sub- 
sequent condition,  it  is  for  the  jury  to  say  whether  they  are  suf- 
ficient to  destroy  the  presumed  continuity  ot  condition  between 
the  time  of  sale  and  the  time  of  discovery.  The  plaintiff  is  not 
under  the  necessary  burden  of  negativing  causes  subsequent  to 
the  sale.    Wingate  v.  Johnson,  126  Iowa  154. 

The  foregoing  is,  perhaps,  a  sufficient  discussion  of  the  de- 
tailed points.  These  are  the  controlling  points  in  the  appeal.  We 
have  carefully  examined  each  of  the  many  specification^  of  er- 
ror and  the  discussion  thereof.  We  discover  no  prejudicial  error 
in  the  record.     The  judgment  below  is,  therefore, — Affirmed. 

Stevens,  Arthur,  and  Paville,  JJ.,  concur. 


Albia  Light  &  Railway  Company,  Appellee,  v.  Gold  Goose 
Coal  &  Mining  Company  et  al.,  Appellants. 

SPECEPIG  PEBFOBMANCE:  Proof  of  Contract.  Specific  performance 
of  a  contract  will  not  be  ordered  in  the  absence  of  clear  and  satis- 
factory proof  of  the  contract. 

Appeal  from  Monroe  District   Court. — D.   M.   Anderson   and 

Francis  M.  Hunter,  Judges. 

Marcu  10,  1920. 
Opinion  on  Reuearing  December  15,  1921. 

Action  in  equity,  for  the  specific  performance  of  an  oral 
contract  by  the  alleged  terms  of  which  appellant  agreed  to  fur- 
nish all  of  the  coal  appellee  would  require  from  May,  1916,  to 
April  1, 1917,  at  an  agreed  price  per  ton  for  steam  and  mine-run 
coal.  Appellant,  in  December,  refused  to  supply  appellee  with 
coal  at  the  price  which  it  is  claimed  was  fixed  by  the  oral  con- 
tract. Plaintiff,  appellee  herein,  thereupon  commenced  this  ac- 
tion in  equity  for  the  specific  performance  of  the  contract,  and 
obtained  a  temporary  restraining  order  enjoining  appellant  from 
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refusing  to  furnish  coal  and  commanding  it  to  supply  appellee 
therewith  until  the  further  order  of  the  court,  upon  the  payment 
by  appellee  of  the  alleged  agreed  price.  Upon  final  hearing, 
which  was  after  April  1,  1917,  the  temporary  injunction  was 
made  permanent,  and  a  decree  for  specific  performance  of  the 
contract  entered,  as  prayed.    Defendants  appeal. — Reversed. 

Richmond  &  Richmond  and  N.  E.  Kendall,  for  appellants. 
J.  C,  Mdbry  and  D.  W.  Bates,  for  appellee. 

Per  Curiam. — This  is  an  action  in  equity,  to  compel  the 
specific  performance  of  an  oral  contract,  the  particulars  of  which 
we  will  state  later.  Upon  a  former  submission  of  the  case,  an 
opinion  was  filed  reversing  the  judgment  and  decree  of  the  court 
below  {Alhia  L.  &  R.  Co.  v.  Oold  Goose  Coal  &  Min.  Co.,  176 
N.  W.  722),  and  a  rehearing  granted.  The  case  comes  to  us  at 
tlys  time  on  resubmission. 

Plaintiff,  the  Albia  Light  &  Railway  Company,  appellee 
herein,  is  a  corporation  organized  under  the  laws  of  the  state 
of  Delaware,  owning  and  operating  an  electric  light,  power, 
gas  plant,  and  heating  system,  toget}ier  with  10  miles  of  city  and 
interurban  railway  at  Albia  and  in  Monroe  County. 

It  is  alleged  in  plaintiff's  petition  that  it  supplies  electric 
light  and  gas  for  the  citizens  of  Albia,  and  also  heat  for  all 
business  houses,  and  street  car  service  between  depots  and  other 
parts  of  the  city,  and  that  it  operates  two  short  interurban  lines. 

Defendant  the  Gold  Goose  Coal  &  Mining  Company  is  a 
corporation  organized  under  the  laws  of  the  state  of  Iowa,'  and 
is  engaged  in  the  business  of  mining  and  selling  coal,  near  the 
city  of  Albia.  The  present  owners  of  the  mining  company,  G. 
A.  Morrow,  M.  C.  Falvey,  William  T.  and  L.  T.  Richmond,  all 
of  whom  reside  at  Albia,  in  May,  1916,  purchased  the  mining 
property  which  was  formerly  owned  and  operated  by  the  Croa- 
tion  Coal  Company,  and  from  which  appellee  formerly  purchased 
its  coal. 

There  is  a  tipple  at  the  mine,  and  a  chute  so  placed  that  ap- 
pellee was  able  to  load  its  car  with  coal  from  a  switch  owned  by 
it.    The  loading  was  done  by  the  employees  of  appellee.    Appel- 
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lee  alleged  in  its  original  petition  that,  on  or  about  October  10, 
1916,  an  oral  contract  was  entered  into  by  Mr.  Boyer,  general 
manager  and  superintendent  of  appellee,  on  its  behalf,  and  by 
Mr.  Morrow,  general  manager  of  appellant,  upon  its  behalf,  by 
the  terms  of  which  the  latter  agreed  to  supply  all  the  coal 
appellee  would  require  for  the  operation  of  its  light,  power,  gas, 
heating,  and  railway  plants,  at  $1.25  per  ton  for  steam  and 
$1.60  per  ton  for  mine-run  coal  from  that  date  until  April  1, 
1917. 

In  an  amendment  to  its  original  petition,  appellee  alleged 
that  the  oral  contract  was  originally  entered  into  between  the 
parties  on  May  25th  or  26th,  and  that  the  price  then  agreed  upon 
was  $1.25  for  steam  coal  and  $1.60  per  ton  for  mine-run  coal. 
As  to  the  following  matters,  the  evidence  is  without  dispute :  to 
wit,  that,  on  or  about  May  25th  or  26th,  Boyer  and  Morrow  had 
a  conversation,  and  orally  agreed  that  appellant  would  supply 
steam  and  mine-run  coal  to  appellee  at  the  mine  near  Albia  at 
$1.25  and  $1.60  per  ton  respectively ;  that  appellant  would  render 
statements  on  the  1st  and  15th  of  each  month ;  that  coal  was  re- 
ceived by  appellee  and  paid  for  at  the  price  and  upon  the  terms 
agreed  upon  until  about  the  10th  of  October,  when  Boyer  com- 
plained to  Mr.  Morrow  that  the  price  fixed  was  too  high,  and 
asked  for  a  reduction  thereof ;  that,  after  some  negotiations,  Mr. 
Morrow  agreed  that  appellant  would  furnish  the  steam  coal  at 
$1.20  per  ton,  the  price  of  the  other  coal  to  remain  at  $1.60» 
This  arrangement  was  carried  out  by  the  parties  until  the  29th 
of  November.  There  is  evidence  of  other  matters  that  is  not  in 
serious  dispute,  but  this  evidence  will  be  considered  generally 
only. 

Mr.  Boyer  testified  that,  by  the  terms  of  the  May  contract, 
Morrow  agreed  that  appellant  would  furnish  coal  to  appellee  at 
the  price  then  agreed  upon  until  April  1,  1917;  that  the  same 
date  for  expiration  of  the  contract  was  agreed  upon  in  October, 
when  the  price  of  steam  coal,  at  Boyer 's  request,  was  reduced 
from  $1.25  to  $1.20  per  ton.  The  direct  testimony  of  Mr.  Boyer  is 
to  some  extent  corroborated  by  the  testimony  of  J.  E.  Smith,  chief 
engineer  of  appellee  at  its  power  plant.  This  witness  was  in  the 
vicinity,  and  heard  a  part  of  the  conversation  between  Boyer  and 
Morrow  in  May,  and  also  in  October.    He  testified  that  he  heard 
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Morrow  say  that  appellant  would  furnish  coal  at  the  price  above 
stated  until  April  1,  1917,  and  that  he  heard  him  say  in  Octo- 
ber that  he  would  furnish  the  steam  coal  at  $1.20  per  ton,  but 
that  the  price  of  the  mine-run  coal  would  have  to  remain  at  $1.60. 
He  does  not  claim  to  have  heard  what,  if  anything,  was  said  as  to 
the  period  covered  by  the  October  agreement.  One  other  wit- 
ness corroborated  Mr.  Boyer's  testimony  that  the  price  origin- 
ally fixed  was  $1.25  for  steam  and  $1.60  for  the  other  coal,  but 
his  testimony  does  not  go  to  the  disputed  point  in  the  ease.  As 
against  the  testimony  of  these  witnesses  is  the  direct  testimony 
of  Mr.  Morrow,  which  is  corroborated  in  some  particulars  by 
the  direct  testimony  of  other  witnesses.  According  to  Mr.  Mor- 
row's version  of  the  contract,  he  told  Mr.  Boyer  in  May  that 
appellant  would  furnish  coal  to  appellee  for  the  time  being,  or 
temporarily,  at  the  price  already  stated,  but  that  the  price  was 
too  cheap,  and  that  he  was  not  certain  as  to  the  possible  output 
of  the  mine.  Concerning  the  transaction  on  October  10th,  the 
testimony  of  this  witness  varies  from  the  testimony  of  Boyer 
only  as  to  the  length  of  time  during  which  coal  was  to  be  fur- 
nished at  the  price  stated.  He  denied  emphatically  that  he 
agreed,  either  in  May  or  October,  to  furnish  appellee  with  coal 
at  the  price  mentioned  until  April  1,  1917,  or  for  any  designated 
period,  and  asserted  that  he  specifically  stated  that  appellant 
would  not  agree  to  supply  coal  for  any  definite  period  at  the 
price  fixed. 

We  come  now  to  consider  some  collateral  facts  and  circum- 
stances tending  to  corroborate  or  to  contradict  the  claim  of  one 
party  or  the  other.  The  coal  was  dumped  through  a  chute  at  the 
mine  into  a  steel  coal  car  belonging  to  appellee,  which  was  trans- 
ported by  its  own  power  to  its  plant  over  its  interurban  railway. 
The  coal  was  not  weighed,  either  at  the  mine  or  at  appellee's 
power  plant.  The  estimated  capacity  of  the  car  was  12  tons, 
and  statements  were,  for  a  time,  rendered  by  appellant  upon 
that  basis.  In  July,  1916,  a  controversy  arose  between  the  par- 
ties, Mr.  Morrow  and  his  a8.sociates  insisting  that  the  car  was 
overloaded  by  appellee's  employees,  and  bills  were  sent  upon 
the  basis  of  13  tons  for  some  loads  and  as  high  as  15  tons  for 
some.  At  a  conference  between  the  parties  in  July,  1916,  at 
which  Morrow,  Falvey,  Richmond,  and  Boyer  were  present,  an 
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adjustment  of  the  controversy  was  agreed  upon,  and  thereafter, 
so  far  as  the  evidence  shows,  observed  by  the  parties.  Falvey,  a 
stockholder  and  director  of  the  coal  company,  testified  that  he 
stated  to  Mr.  Morrow,  on  that  occasion,  that: 

**I  finally  told  Mr.  Boyer — told  him  as  emphatically  as  I 
possibly  could-^that  we  wanted  him  to  have  2,000  pounds  of 
coal  for  a  ton,  neither  more  nor  less ;  that,  when  the  price  that 
he  was  paying  us  was  not  sufficient,  that  we  would  let  him  know, 
and  he  could  either  meet  our  price  or  get  his  coal  some  place 
else ;  and  that,  when  he  thought  we  were  charging  him  too  much, 
he  could  let  us  know,  and  we  would  meet  his  price,  or  he  could 
get  his  coal  some  place  else.  Q.  Is  that  what  you  told  Mr. 
Boyer?  A.  That  is  what  I  told  him.  I  told  him  I  wanted  a 
thorough  and  full  understanding.  Q.  What  did  Mr.  Boyer 
say  to  that?  A.  Mr.  Boyer  said  that  was  all  right,*  that  was 
satisfactory.*' 

Both  Richmond  and  Morrow  corroborate  Falvey  on  this 
point,  and  Boyer  testified  in  rebuttal  that  he  did  not  remember 
hearing  Falvey  make  the  above  statement.  Boyer,  as  already 
stated,  testified  that  he  complained  to  Morrow  in  October  that 
the  price  charged  for  the  coal  was  too  high,  and  obtained  a  con- 
cession of  five  cents  per  ton  on  steam  coal.  Mr.  Morrow  testified 
that  Boyer,  at  different  times,  threatened  to  buy  coal  of  a  syn- 
dicate, or  to  make  arrangement  to  get  it  from  Centerville,  com- 
plaining that  the  price  was  too  high.  This  was  denied  by 
Boyer.  Some  testimony  was  introduced  by  appellee,  tending  to 
show  that  the  price  of  $1.20  for  steam  and  $1.60  for  mine-run 
coal  was  somewhat  excessive,  during  a  portion  of  the  time  covered 
by  the  admitted  agreement. 

Some  time  during  November,  Boyer  was  notified  by  Morrow 
that  appellant  intended  to  raise  the  price  of  coal.  Boyer,  Mor- 
row, and  L.  T.  Richmond  met  in  November  at  the  office  of  the 
latter,  who  is  a  lawyer  practicing  his  profession  at  Albia,  to 
discuss  the  price  at  which  coal  was  to  be  supplied  in  the  future 
by  appellant.  There  is  some  conflict  in  the  testimony  of  Boyer 
and  the  other  wtnesses  as  to  what  was  said  on  this  occasion ;  but 
in  the  main,  their  testimony  fully  coincided.  According  to 
Boyer,  Richmond  opened  the  negotiations  with  the  statement 
that  appellee  had  no  contract  with  appellant,  and  that  the  price 
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of  coal  would  have  to  be  raised,  commencing  November  ISth,  to 
$1.50  for  steam  coal  and  $2.00  per  ton  for  mine-run  coal.  The 
witnesses  agree  that  Boyer  asked  for  a  few  days  to  confer  with 
the  oflScers  of  his  company  as  to  the  proposed  increase  in  price, 
which  was  granted  by  the  opposite  parties.  A  few  days  later, 
Boyer  had  his  attorney  prepare  a  written  contract,  which  was 
dated  December  1,  1916,  providing  that  appellant  agreed  to 
furnish  coal  to  appellee  at  $1.45  and  $1.85  per  ton  until  April  1, 
1917.  In  the  meantime,  Morrow  conferred  with  his  associates, 
and  was  informed  by  them  that  appellant  could  not  supply  the 
coal  to  appellee  at  $1.50  and  $2.00  per  ton,  and  it  was  proposed 
to  supply  it  at  $2.50  per  ton  for  both  steam  and  mine-run  coal. 
Boyer  declined  this  proposition.  Some  time  in  the  latter  part  of 
December,  Richmond  notified  Boyer  that  all  coal  received  by 
appellee  thereafter  would  be  at  the  rate  of  $3.00  per  ton,  and 
that  a  check  for  $36  must  accompany  each  demand  for  a  car- 
load of  coal.  This  resulted  in  the  commencement  of  this  action. 
At  none  of  the  various  conferences  between  Boyer  and  the  rep- 
resentatives of  appellant  did  he  make  more  than  a  casual  claim 
that  there  was  an  oral  contract,  or  that  appellant  had  agreed  to 
supply  appellee  with  coal  for  a  definite  period  at  $1.25  and  $1.60 
per  ton  respectively  for  steam  and  mine  run  coal.  At  some  of 
these  conferences  he  said  nothing  about  the  contract.  It  must  be 
conceded  that  his  course  of  dealing  was  scarcely  consistent  with 
that  of  one  who  had  a  right  to  rely  upon  a  specific  contract.  In 
October,  he  solicited  and  obtained  a  reduction  of  five  cents  per 
ton  in  the  price  of  steam  coal.  Later,  he  took  Richmond's  pro- 
position of  $1.50  and  $2.00  per  ton  under  consideration,  agreeing 
to  submit  it  to  the  oflScers  of  his  company.  He  requested  his 
attorney  to  prepare  a  written  contract,  providuig  a  price  greatly 
in  excess  of  that  agreed  upon  in  May  and  October,  which  was 
done,  and  the  contract  was  submitted  to  the  oflSces  of  appellant, 
but  not  signed. 

It  is  persuasively  argued  by  counsel  for  appellee  that  the 
obvious  necessities  of  appellee  were  such  as  to  imperatively  re- 
quire a  definite  arrangement  for  a  supply  of  coal.  The  variety 
of  its  business  called  for  a  constant  supply  of  large  quantities 
thereof,  and  without  coal  it  could  serve  none  of  its  customers 
with  light,  power,  or  heat,  and  the  consequence  of  its  failure  to 


Dec,  1921]  A1.BIA  L.  &  R.  Co.  v.  Gou)  Goose  C.  &  M.  Co.       875 

supply  heat  particularly  to  the  business  district  for  the  use  of  its 
customers  having  business  or  residing  in  the  vicinity  of  the 
square  in  Albia  would  be  of  such  a  serious  character  as  to  prac- 
tically compel  appellee  to  have  an  early,  definite,  and  positive 
arrangement  for  a  constant  supply  of  coal  at  a  reasonable  price. 
Conceding  the  force  of  this  argument,  it  cannot  overcome  the 
positive  testimony  of  the  witness,  or  disprove  the  circumstances 
revealed  thereby.  There  is  nothing  in  the  record  showing  that 
a  shortage  of  coal  or  a  material  increase  in  price  was  probable 
until  late  in  the  season.  Boyer's  attitude  on- the  subject  of  the 
alleged  oral  contract  was  hardly  consistent  with  his  own  version 
thereof.  If  he  understood  and  believed  that  such  a  contract 
existed,  he  evinced  little  or  no  disposition  to  demand  its  fulfill- 
ment, notwithstanding  the  fact  that  the  proposed  increase  in 
price  was  substantial.  It  was  he  who  first  sought  a  modification 
of  the  agreement  as  to  price.  Later,  he  discussed  the  proposed 
increase  in  price  with  the  officers  of  appellant,  without  mention- 
ing or  asserting  a  claim  that  the  price  was  settled  until  April  1, 
1917,  by  the  solemn  agreement  of  the  parties. 

It  is  urged  that  Morrow  admitted  that  an  oral  contract  was 
entered  into  in  May.  It  is  true  that  Morrow  so  admitted  upon 
the  trial ;  but,  if  we  accept  his  version  of  the  contract,  it  was  fully 
performed  before  this  action  was  commenced.  A  contract  which 
is  uncertain  or  indefinite  in  its  terms  is  not  susceptible  of  com- 
pulsory specific  performance.  The  real  question  for  decision  in 
this  case  is:  Does  the  record  disclose  such  facts  as  that  we  can 
say  therefrom  that  the  alleged  contract  is  clearly  and  satisfac- 
torily proved?  Boyer  claimed  at  diflPerent  times,  according  to 
the  testimony  of  Morrow  and  other  witnesses,  that  he  could  buy 
coal  cheaper  than  he  was  getting  it  of  appellant,  and  that  he  was 
inclined  to  buy  it  of  a  syndicate,  or  arrange  to  get  it  from  Cen- 
terville.  This  is  denied  by  Boyer.  The  credible  testimony  of 
the  several  witnesses  is,  so  far  as  we  can  see,  as  favorable  to  the 
contention  of  appellant  as  to  that  of  appellee.  We  are  unable  to 
find  that  the  preponderance  thereof  favors  the  latter. 

The  earnestness  of  counsel  has  caused  us  to  re-examine  the 
record  with  the  greatest  care,  and  we  have  endeavored  to  state 
the  facts  as  favorably  to  appellee  as  the  record  will  stand.  We 
find  nothing  to  indicate  that  the  witnesses  upon  one  side  are 
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more  credible  than  those  upon  the  other.  There  is  a  direct  con- 
flict in  the  testimony  upon  the  vital  question  of  fact.  It  is  urged 
that  weight  should  be  given  to  the  finding  of  the  trial  court  be- 
cause of  the  advantage  of  seeing  and  hearing  the  witnesses  testify. 
Whatever  weight  we  do  and  should  give  the  finding  of  the  trial 
court,  in  a  case  triable  de  novo  in  this  court  we  cannot  abdicate 
our  function  as  an  appellate  court,  empowered  to  try  the  case 
anew,  and  simply  affirm  the  judgment  in  the  lower  court.  The 
ervidence  must  be  of  such  a  character  as  to  convince  this  court. 
We  are  not  convinced  that  our  former  holding  was  wrong.  On 
the  contrary,  a  re-examination  of  the  record  confirms  us  in  the 
conclusion  then  reached  that  appellee  failed  to  make  out  a  case 
for  specific'  performance  by  that  degree  of  proof  required  in  such 
cases.  As  bearing  somewhat  upon  the  question  of  specific  per- 
formance of  contracts  of  the  character  here  involved,  see  Wick- 
ham  &  Burton  Coal  Co.  v.  Farmers  Lbr.  Co.,  189  Iowa  1183. 

It  follows  that  the  decree  and  judgment  of  the  court  below 
are — Reversed. 


JoTTN  C.  Connelly,  Appellee,  v.  Greenfield  Savings  Bank, 
Appellee;  Commercial  Savings  Bank,  Intervener, 

Appellant. 

BIIaLS  AND  NOTES:    Negotiation— Bona-Fide  Holdership  as  Jury  Qaes- 

1  tion.  Positive  testimony  that  a  negotiable  promissory  note  was 
purchased  (1)  in  tiie  ordinary  course  of  business,  (2)  before  due, 
(3)  for  vaTue,  (4)  in  good  faith,  and  (5)  without  notice  of  fraud 
in  the  inception  of  the  note  or  of  breach  of  faith  in  its  negotiation, 
even  though  there  be  no  direct  contradictory  evidence,  will  rarely 
justify  the  eoilrt  in  holding  that  good-faith  holdership  is  proved  as 
a  matter  of  law.  EspecJially  is  the  issue  for  the  jury  when  the  pur- 
chase is  of  a  note  for  a  substantial  amount,  at  a  substantial  discount, 
without  knowing  or  inquiring  anything  about  maker  or  payee,  ex- 
cept to  know^  that  the  maker  lived  «t  a  distant  place,  and  was 
financially  good,  and  without  making  any  inquiry  as  to  the  incep- 
tion of  the  note. 

De  Grapp,  J.,  dissents. 

TRIAL:     InBtriictions — Singling  out  Testimony.     The  court   may  very 

2  properly  tell  a  jury  that  the  positive  testimony  of  a  plaintiff  to  the 
effect  that  he  was  a  good-faith  holder,  without  notice,  of  a  negotia- 
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able  note  is  not  necessarily  conclusive  on   the  question  of  good-faith 
holdership. 

Appeal  from  Adair  District  Court. — H.  S.  Dugan,  Judge. 

December  15,  1921. 

Plaintipp  brought  action  in  replevin  against  the  Greenfield 
Savings  Bank,  to  recover  possession  of  a  written  instrument  in 
the  form  of  a  promissory  note  which  he  alleges  was  obtained 
from  him  by  fraud  and  without  consideration.  Writ  of  re- 
plevin was  issued,  and  the  writing  was  taken  thereunder  and  de- 
livered to  plaintiff.  Before  the  cause  came  on  for  trial,  the  Com- 
mercial Savings  Bank  of  Des  Moines  intervened,  alleging  itself 
tx)  be  the  real  owner  and  holder  of  said  instrument  in  due  course, 
having  purchased  the  same  before  due,  in  goo'd  faith,  and  with- 
out knowledge  or  notice  of  any  defect  in  the  title  thereto  or  of 
any  defense  on  part  of  the  maker.  On  these  allegations,  the  in- 
tervener demands  that  it  be  adjudged  the  owner  and  entitled  to 
the  possession  of  the  note,  and  that  the  same  be  surrendcFcd ;  or 
that  it  have  judgment  against  plaintiff  for  the  full  amount 
thereof,  principal  and  interest. 

The  Greenfield  Savings  Bank  answers  that,  at  the  time  this 
suit  was  begun,  it  held  the  alleged  note  for  collection  only,  on 
account  of  the  intervener,  from  whom  it  had  been  received  for 
that  purpose,  and  disclaims  all  other  interest  in  the  subject- 
matter  of  the  controversy. 

Answering  the  petition  of  intervention,  plaintiff  denies  the 
same,  and  denies  that  intervener  is  a  holder  of  the  alleged  note 
in  due  course.  He  further  alleges  that,  in  January,  1919,  one 
Coughlin,  an  agent  of  a  corporation  known  as  the  Associated 
Packing  Company,  fraudulently  induced  plaintiff  to  give  his 
notes  to  the  amount  of  $20,000,  in  two  subscriptions  of  $10,000 
each,  for  200  shares  of  the  stock  of  said  company ;  and  that,  in 
connection  therewith,  and  as  an  inducement  to  the  first  subscrip- 
tion, said  Coughlin,  as  such  agent,  made  and  delivered  to  plaintiff 
a  written  agreement  to  resell  said  shares  of  stock  for  plaintiff 
within  one  year,  at  a  net  profit  of  $27.50  per  share,  and  to  make 
such  sale  before  any  of  the  notes  given  therefor  by  plaintiff 
should  become  due.    Said  writing  also  represented*  that  the  said 
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company  was  solvent,  and  would  sell  the  full  amount  of  $2,- 
000,000  stock  of  the  packing  company.  This  paper  was  signed  by 
the  **  Associated  Finance  Company,  by  T.  H.  Coughlin.*'  Soon 
after  the  first  subscription,  plaintiflf  further  alleges  that  he  was, 
by  the  like  representations  of  said  Coughlin,  induced  to  subscribe 
for  a  second  block  of  100  shares  of  said  stock,  with  the  verbal 
agreement  that  the  terms  of  the  written  agreement  above  de- 
scribed should  apply  to  the  second  subscription ;  and  that  the 
notes  given  by  plaintiff  therefor  should  be  held  and  retained  by 
said  company,  and  not  be  sold  or  negotiated ;  and  that,  upon  de- 
mand  by  plaintiff  within  60  days,  said  notes  would  be  rede- 
livered to  him,  and  the  stock  subscription  canceled.  In  witness 
of  this  agreement,  Coughlin  made  and  delivered  to  plaintiff  a 
receipt  for  the  notes  thus  obtained,  upon  which  receipt  was 
written  the  word»,  **This  application  held  by  T.  H.  Coughlin 
until  option  of  the  purchaser,  namely.''  One  of  the  notes  thus 
receipted  was  for  $2,500,  payable  in  one  year,  and  is  the  same 
note  now  in  litigation.  Plaintiff  further  alleges  that,  within  the 
period,  of  60  days,  he  elected  to  cancel  his  said  subscription,  and 
demanded  a  return  of  his  notes.  He  further  alleges  that  Cough- 
lin's  statements  and  representations  inducing  him  to  sign  said 
papers  were  false,  and  known  to  be  false  by  said  Coughlin,  and 
made  for  the  purpose  of  deceiving  him,  and  that  plaintiff  was 
thereby  deluded  and  induced  to  enter  into  the  deal ;  that  he  has 
never  received  said  shares  of  stock  or  any  consideration  what- 
ever for  the  giving  of  said  notes ;  that  said  packing  company  is 
bankrupt,  and  its  affairs  are  now  being  wound  up  by  a  receiver; 
that  the  note  in  controversy  was  delivered  by  Coughlin  to  the 
intervener  in  breach  of  faith,  and  contrary  to  the  agreement  upon 
which  he  received  it ;  and  tliat  the  same  was  t^ken  over  by  the 
intervener  not  in  good  faith,  and  subject  to  the  plaintiff's  de- 
fense thereto.  The  issues  were  tried  to  a  jury,  which  returned 
a  verdict  for  the  plaintiff  for  the  possession  of  the  note,  and  the 
intervener  appeals. — Affirmed, 

Stipp,  Perry,  Bonnisier  c&  Siarzinger  and  Lynch  c&  Byers, 
for  appellant. 

Wilson  i('  Crmdey,  for  appellee. 
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Weaver,  J. — I.    The  somewhat  extended  preliminary  state- 
ment sufficiently  discloses  the  nature  of  plaintiff's  claim,  as  well 
as  the  opposing  claims  of  the  intervener.    That  the  note  in  con- 
troversy   had    its    origin    in    gross    fraud    and 
'  NOTKs:  negotia-    breach  of  faith  on  part  of  those  who  procured 
hoidership  as        its  making  is  not  a  matter  of  doubt,  and  the  cen- 
jury  queti  ion.       ^^^  issuc  in  the  casc  is  whether  the  intervener  is 

a  holder  of  the  note  in  due  course,  without  notice  of  the  defects 
therein,  and  therefore  entitled  to  recover  without  regard  to  the 
equities  between  the  original  parties  thereto.  In  his  evidence 
in  chief,  the  plaintiff  having  offered  his  testimony  as  indicated 
in  the  preliminary  statement,  and  having  rested,  the  intervener 
assumed  the  burden  to  establish  the  regularity  and  good  faith 
of  its  holding  and  ownership  of  the  paper.  In  support  of  this 
claim,  the  president  of  the  bank,  Mr.  Elliott,  testified  that  he 
alone  represented  the  bank  in  that  purchase,  and  that  he  and  the 
cashier,  Mr.  Prazier,  were  the  only  officers  of  the  bank  actively 
engaged  in  the  transaction  of  its  daily  business.  He  testifies  quite 
positively  that  the  note  was  purchased  in  the  regular  course  of 
business,  and  without  any  notice  whatever  of  the  nature  of  the 
consideration  for  which  it  was  given  or  of  the  transaction  in 
which  it  had  its  origin.  The  cashier  also  affirms  that  he  had  no 
part  in  the  purchase,  and  was  wholly  without  notice  or  knowledge 
of  any  defect  therein  or  defense  thereto.  It  appears  from  the 
president's  testimony  that,  when  the  note  was  offered  to  him, 
he  wrote  letters  of  inquiry  to  three  different  banks  in  Adair 
County,  where  plaintiff  resides,  asking  only  if  Mr.  Connelly  was 
financially  good  for  a  note  of  $2,500 ;  also  made  similar  inquiries 
of  one  or  more  individuals  who  he  thought  might  be  able  to  give 
the  desired  information ;  and  the  replies  received  being  satisfac- 
tory, he  bought  the  note,  paying  $2,300  for  it.  Being  more 
closely  questioned,  the  witness  said  that  Couglilin  had  been, 
temporarily  at  least,  a  depositor  in  the  bank,  but  to  what  extent 
is  not  stated.    He  further  testified: 

*  *  I  did  not  know  him  at  all  until  I  met  him  that  first  day, — 
the  day  I  bought  the  note, — May  12th.  •  •  •  Don't  know  where 
Coughlin  is  now.  He  is  not  now  a  customer  of  the  bank. 
Haven 't  the  slightest  idea  where  he  is.  When  I  bought  the  note, 
all  I  relied  on  was  Mr.  Connelly's  financial  standing.     When 
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Coughlin  came  to  me,  I  did  not  know  him ;  did  not  know  where 
he  lived ;  did  not  know  his  residence.  Did  not  know  what  busi- 
ness he  was  in.  Did  not  inquire  what  the  note  was  given  for.  All 
I  wanted  to  know  was  whether  the  signature  was  genuine,  the 
note  negotiable,  and  the  maker  good.  Made  no  inquiries  as  to 
the  genuineness  of  Connelly's  signature.*' 

There  is  no  direct  evidence  rebutting  the  testimony  of  the 
bank's  witnesses  upon  this  question,  and  the  argument  most 
strenuously  urged  by  counsel  in  its  behalf  on  this  appeal  is  that 
its  status  as  a  holder  of  the  note  in  due  course  and  in  good  faith 
is  established  as  a  matter  of  law,  and  that  the  trial  court  erred  in 
denying  the  intervener's  motion  for  a  directed  verdict. 

Assuming,  as  we  must  for  the  purposes  of  this  appeal,  that 
the  note  in  controversy  was  fraudulent  in  its  origin,  or  at  least 
that  it  was  put  in  circulation  by  a  breach  of  good  faith  on  the 
part  of  Coughlin  or  his  principal,  we  think  it  must  be  held  that 
the  question  whether  the  intervener  is  a  holder  in  due  course 
and  in  good  faith  is  a  jury  question.  The  statute.  Code  Supple- 
ment, 1913,  Section  3060-a59,  imposes  on  the  holder  in  such  case 
the  burden  to  prove  affirmatively  that  he  or  some  person  under 
whom  he  claims  acquired  the  title  in  due  course.  While  it  may 
be  conceded  that,  in  the  various  jurisdictions  where  this  rule  of 
law  prevails,  there  is  more  or  less  variance  in  the  strictness  of  its 
application  to  decided  cases,  and  that  some  courts  are  more 
inclined  than  others  to  dispose  of  the  issue  so  raised  as  a  matter 
of  law,  it  is  comparatively  well  settled  in  this  court  that,  unless 
it  be  in  a  very  exceptional  case,  the  question  whether  the  burden 
so  placed  upon  the  alleged  holder  has  been  met  and  overcome  is 
one  for  the  jury.  McNight  v.  Parsons,  136  Iowa  390 ;  City  Nat, 
Bank  v.  Jordan,  139  Iowa  499,  510;  Perry  Sav.  Bank  v.  Fitz- 
gerald, 167  Iowa  446,  453;  Robertson  v.  U.  8,  Live  Stock  Co,, 
164  Iowa  230 ;  City  Dep,  Bank  v,  Oreen,  138  Iowa  156,  160 ;  Arnd 
V.  Aylesworth,  145  Iowa  185,  190;  Iowa  Nat,  Bank  v.  Carter, 
144  Iowa  715;  Commercial  Bank  v,  Paddick,  90  Iowa  63;  Stotts 
V,  Fairfield,  163  Iowa  726,  739 ;  Bank  of  Bushnell  v.  Buck  Bros,, 
161  Iowa  362,  370 ;  Merchants  Nat.  Bank  v.  Origshy,  170  Iowa 
675,  676 ;  Waukee  Sav.  Bank  v,  Jones,  179  Iowa  261 ;  Lewis  v. 
Western  Stock  Remedy  Co.,  (Iowa)  178  N.  W.  536  (not  officiaUy 
reported) ;  Frank  v.  Blake,  58  Iowa  750;  German  Am.  Nat.  Bank 


Dec,  1921]     Connelly  v.  Grkenfield  Sav.  Bank.  881 

V.  KeUey,  183  Iowa  269 ;  Farmers  c&  M,  St  Bank  v.  Shaffer,  172 
Iowa  173,  175. 

Generally  speaking,  the  mere  fact  that  the  holder  of  a  note 
testifies  that  he  received  it  without  knowledge  or  notice  of  any 
defect  in  the  title  thereto  or  of  any  defense  on  part  of  the  maker 
is  not  sufficient  to  establish  the  hona  fides  of  his  possession,  as 
a  matter  of  law.  The  issue  so  presented  is  one  of  fact,  upon 
which  the  holder  must  assume  the  burden  of  an  affirmative  show- 
ing. That  showing  is  ordinarily  sought  to  be  made  by  the  spoken 
word  of  witnesses.  In  every  trial  of  a  fact  issue  in  a  law  action, 
the  court  instructs  the  jury  that  they,  and  not  the  court,  are 
the  judges  of  the  credibility  of  the  witnesses  and  of  the  weight 
and  value  of  their  testimony,  and  that,  in  making  their  estimate 
thereof,  they  are  authorized  to  take  into  consideration  the  ap- 
pearance and  demeanor  of  each  witness  on  the  stand,  the  manner 
as  w^ell  as  the  matter  of  his  testimony,  his  apparent  candor  or 
lack  of  it,  and  his  interest,  if  any,  in  the  result  of  the  trial ;  and 
there  would  appear  to  be  no  sound  reason  why  these  tests  should 
not  be  applied  to  the  purchaser  of  commercial  paper,  as  well 
as  to  other  litigants  and  witnesses  in  general.  It  is  a  rare  oc- 
casion which  justifies  a  court  in  directing  a  verdict  upon  a  fact 
issue  in  favor  of  the  party  on  whom  rests  the  burden  of  proof. 
To  use  the  language  of  the  Massachusetts  court : 

*  *  It  is  not  often,  where  a  party  has  the  burden  of  proving  a 
fact  by  the  testimony  of  witnesses,  that  the  jury  can  be  required 
by  the  court  to  say  that  the  fact  is  proved.  They  may  disbe- 
lieve the  witnesses.  If  the  conclusion  is  to  be  reached  by  draw- 
ing inferences  of  fact  from  other  facts  agreed,  ordinarily  the 
jury  alone  can  draw  these  inferences.''  Anthony  v.  Mercantile 
Mut,  Ace.  Assn.,  162  Mass.  354. 

*  In  the  case  of  Goodman  v.  Simands,  20  How.  (U.  S.)  343, 
the  United  States  Supreme  Court,  while  holding  rigidly  to  the 
rules  which  prevailed  before  the  enactment  of  the  Uniform  Ne- 
gotiable Instruments  Law,  laid  down  the  proposition  that, 
whenever  the  good  faith  of  the  holder  is  fairly  put  in  issue,  *  *  the 
question  whether  the  party  had  such  knowledge  or  not,  is  a  ques- 
tion of  fact  for  the  jury,  and,  lilie  other  disputed  questions  of 
scienter,  must  be  submitted  to  their  determination,  under  the  in- 
structions of  the  court ;  and  the  proper  inquiry  is,  Did  the  party 

Vol.  192  Ia.— 56 


882  Connelly  v.  Greenfield  Sav.  Bank.       [192  Iowa 

seeking  to  enforce  the  pajrment  have  knowledge,  at  the  time  of 
the  transfer,  of  the  facts  and  circumstances  which  impeach  the 
title,  as  between  the  antecedent  parties  to  the  instrument;  and 
if  the  jury  find  that  he  did  not,  then  he  is  entitled  to  recover, 
unless  the  transaction  was  attended  by  bad  faith,  even  though  the 
instrument  had  been  lost  or  stolen.  Everyone  must  conduct 
himself  honestly  in  respect  to  the  antecedent  parties,  when  he 
takes  negotiable  paper,  in  order  to  acquire  a  title  which  will 
shield  him  against  prior  equities.  While  he  is  not  obliged  to 
make  inquiries,  he  must  not  willfully  shut  his  eyes  to  the  means 
of  knowledge  which  he  knows  are  at  hand,  *  •  •  for  the  reason 
that  such  conduct,  whether  equivalent  to  notice  or  not,  would  be 
plenary  evidence  of  bad  faith." 

In  Canajoharie  Nat.  Bank  v.  Diefendorf,  123  N.  Y.  191,  the 
action  was  upon  a  note  fraudulent  in  its  inception,  of  which  the 
plaintiff  bank,  acting  by  its  cashier  alone,  claimed  to  be  an  in- 
nocent holder.  There,  as  here,  it  was  insisted  for  the  bank 
that,  the  testimony  of  the  cashier  being  undisputed,  a  verdict 
should  have  been  directed  in  its  favor.  Overruling  the  point, 
the  court  said : 

*'The  burden  of  proof  •  ♦  •  rested  upon  the  plaintiff;  and 
upon  all  the  evidence,  the  question,  we  think,  was  for  the  jury 
to  determine.  The  claim  that  the  plaintiff's  cashier  was  a  dis- 
interested witness,  whose  testimony  must  be  regarded  as  control- 
ling, if  not  contradicted,  cannot  be  sustained.  Aside  from  the 
alleged  improbability  of  his  statements,  *  he  was  the  financial 
agent  of  the  plaintiff  and  the  owner  of  one  fifth  of  its  capital 
stock,  and  aside  from  his  direct  interest,  responsible  to  his  prin- 
cipal for  the  care,  fidelity,  and  prudence  with  which  he  dischai^ed 
his  oflScial  duties.  His  interest  in  the  transaction  was  coexten- 
sive with  that  of  the  plaintiff,  and  brings  him  directly  within 
the  cases  which  hold  that  the  credibility  of  such  a  witness  is  a 
question  for  the  jury  to  determine." 

See  Elwood  v.  Western  Union  Tel.  Co.,  45  N.  Y.  549 ;  Haneg- 
ger  V.  Wettstem,  94  N.  Y.  252.  See,  also,  Joy  v.  Diefendorf, 
130  N.  Y.  6 ;  Fuller  Buggy  Co,  v.  Waldron,  99  N.  Y.  Supp.  561 ; 
Miller  v.  Bayer,  79  Hun  (N.  Y.)  131 ;  North  Chicago  8t.  R.  Co. 
V.  Anderson,  176  111.  635. 

The  mere  fact  that  the  holder  bought  tlie  note  before  due 
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and  paid  value  for  it  is  not  in  itself  a  showing  of  good  faith, 
for,  as  said  by  the  court  in  Knowlion  v.  Schvltz,  6  N.  D.  417  (71 
N.  W.  550) : 

**It  may  be  true  in  this  case  that  plaintiff  bought  before 
maturity,  for  value,  and  without  notice  of  any  defense;  and 
yet  he  may  not  be  a  purchaser  in  good  faith.  He  may,  when 
he  bought,  have  had  knowledge  of  facts  which  excited  in  his 
mind  such  suspicions  as  to  the  paper  that  he  feared  to  make  an 
investigation,  lest  it  would  disclose  a  defense,  and  therefore  he 
carefully  shut  his  eyes,  and  bought  in  the  dark.'* 

In  all  these  cases,  the  question  of  the  good  faith  of  the  al- 
leged innocent  holder  of  negotiable  paper  tainted  with  fraud 
in  its  inception  or  negotiated  in  breach  of  faith  is  held  to  be 
for  the  jury.  In  both  McNight  v.  Parsons,  supra,  and  Arnd  v. 
Aylesworih,  supra,  the  law  in  such  cases  was  very  fully  dis- 
cussed, and  a  conclusion  reached  opposed  to  the  contention  of 
appellant.  Both  of  these  precedents  have  been  cited  and  fol- 
lowed in  very  many  cases  in  this  and  other  states,  and  must,  we 
think,  be  regarded  as  the  settled  law  of  this  jurisdiction.  From 
the  Arnd  case  we  quote,  as  peculiarly  applicable  to  the  question 
now  under  discussion : 

*^It  is  important  that  this  distinction  be  borne  in  mind  in 
the  consideration  of  cases  like  the  one  at  bar;  for  it  is  quite 
possible  that  the  testimony  as  a  whole  may  be  insufficient  to 
justify  an  affirmative  finding  of  bad  faith  on  the  part  of  the 
plaintiff,  and  still  not  be  so  conclusive  of  his  good  faith  as  to 
require  a  withdrawal  of  the  question  from  the  jurJ^" 

And  further : 

**It  is  ordinarily  to  be  expected,  in  these  cases,  that  the 
purchaser  will  testify  to  his  good  faith  and  want  of  notice,  and 
that  defendant  is  compelled  to  rely  upon  circumstantial  evidence 
to  rebut  such  showing.  Whether  plaintiff  has  sufficiently  satis- 
fied the  burden  resting  upon  him  and  made  good  his  claim  to  be 
an  innocent  purchaser,  is,  therefore,  a  question  for  the  jury,  save 
in  those  instances  where  the  testimony  is  not  only  consistent  with 
the  good  faith  of  such  purchase  but  is  such  that  no  fair-minded 
person  can  draw  any  other  inference  therefrom.  A  categorical 
denial  of  notice  or  knowledge  is  something  which  in  many,  if 
not  in  most,  instances  cannot  be  opposed  by  direct  proof;  and  the 
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credibility  of  the  witnesses,  their  interest  in  the  case,  the  rea- 
sonableness or  unreasonableness  of  their  statements,  the  time, 
place,  and  manner  of  the  transaction,  its  conformity  to  or  its 
departure  from  the  ordinary  methods  of  business,  and  all  the 
other  facts  and  circumstances  which,  though  of  slight  moment  in 
themselves,  yet,  when  taken  together,  give  character  and  color 
to  the  purchase  under  inquiry,  constitute  a  showing  which  the 
court  cannot  properly  pass  upon  as  a  matter  of  law.'' 

Elaborating  somewhat  upon  that  thought,  we  said,  in  Robert- 
son V.  V.  8.  Live  Stock  Co.,  supra : 

**In  all  these  cases,  the  testimony  might  be  insufficient  to 
establish  bad  faith,  and  still  not  affirmatively  establish  good 
faith.  The  burden  is  on  the  intervener,  in  this  case,  to  estab- 
lish good  faith," 

The  distinction  here  noted  is  quite  lost  sight  of  by  appellant's 
counsel  upon  this  appeal. 

In  a  direct  line  with  these  authorities  is  the  opinion  by 
Salinger,  J.,  in  Farmers  &  M.  St.  Bank  v.  Shaffer,  172  Iowa  173. 
Announcing  our  holding  that  the  issue  of  plaintiff's  good  faith 
was  for  the  jury,  we  said :  * 

**This  we  do,  though  not  unmindful  that  the  officer  of  the 
bank  who  purchased  the  note  for  the  bank  testified  that  he  did 
so  without  any  notice  or  knowledge  of  the  consideration  for 
which  it  was  given,  or  the  sale  of  the  stock  to  the  defendant. 
Nor  do  we  overlook  the  fact  that,  under  the  Negotiable  Instru- 
ments Act,  the  purchaser  of  commercial  paper  cannot  be  charged 
with  notice  of  any  defense  thereto  unless  it  appear  that  he  had 
actual  knowledge  of  the  infirmity  in  such  paper  *or  knowledge 
of  such  facts  as  that  his  act  in  taking  the  instrument  amounted 
to  bad  faith.'  But  this  is  a  matter  for  charging  the  jury,  rather 
than  a  rule  which  compels  a  holding  that,  under  the  testimony  in 
this  case,  this  burden  was  not  discharged." 

We  recognized  the  same  principle  in  the  case  of  M  ear  don  v, 
Iowa  City,  148  Iowa  12,  16,  where  we  said  of  the  undisputed 
testimony  of  a  plaintiff  to  a  fact  put  in  issue  by  the  defend- 
ant's answer: 

*'This  evidence  of  the  plaintiff  was  given  in  support  of  cer- 
tain allegations  of  his  petition.  These  allegations  were  denied 
generally  and  specifically  in  the  answer.     Tliey  related  to  mat- 
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ters  which  were  peculiarly  within  the  knowledge  of  the  plain- 
tiff himself.  It  is  true  that  the  defendant  offered  no  evidence 
in  contradiction  of  the  testimony  of  the  plaintiff.  This  fact, 
however,  did  not  relieve  plaintiff  of  the  burden  of  proof ;  nor  did 
it  entitle  him  to  have  his  evidence  regarded  as  conclusive." 

The  same  rule  has  been  repeatedly  affirmed  by  the  Massa- 
chusetts court  in  numerous  cases  brought  by  alleged  innocent 
holders  to  recover  upon  negotiable  paper  procured  by  fraud, 
or  put  in  circulation  in  breach  of  faith.  Merchants'  Nat.  Bank 
V.  Haverhill  Iron  Wks.,  159  Mass.  158  (34  N.  E.  93) ;  Giles  v. 
GUes,  204  Mass.  383  (90  N.  E.  596) ;  Phillips  v.  Eldridge,  221 
Mass.  103  (108  N.  E.  909).  See,  also.  Second  Nat,  Bank  v. 
Smith,  91  N.  J.  L.  531  (103  Atl.  862) ;  Schmidt  v,  Marconi  W. 
Tel.  Co.,  86  N.  J.  L.  183  (90  Atl.  1017) ;  Second  Nat.  Bank  v. 
Hoffman,  229  Pa.  429  (78  Atl.  1002) ;  Citizens  Sav.  Bank  v. 
Hoiitchens,  64  Wash.  275  (116  Pac.  866) ;  Gosline  v.  Dryfoos, 
45  Wash.  396  (88  Pac.  634) ;  HUl  v.  Dillon,  lU  Mo.  App.  192 
(161  S.  W.  881) ;  First  Nat.  Bank  v.  McWharter,  (Tex.)  179  S. 
W.  1147;  Boyd  v.  McCann,  10  Md.  118,  123;  McGUl  v.  Young, 
16  S.  D.  360  (92  N.  W.  1066) ;  Undon  Nat.  Bank  v.  Mailloux, 
27  S.  D.  543  (132  N.  W.  168) ;  Woodin  v.  Durfee,  46  Mich.  424 
(9N.  W.  457). 

In  the  last-cited  case,  Judge  Cooley  says: 

**A  jury  may  disbelieve  the  most  positive  evidence,  even 
when  it  stands  uncontradicted ;  and  the  judge  cannot  take  from 
them  their  right  of  judgment.  If  they  return  what  he  thinks  is 
a  perverse  verdict,  he  may  set  it  aside  and  order  a  new  trial ;  but 
he  cannot  take  upon  himself  their  functions." 

Such  is  the  accepted  doctrine  of  all  the  precedents  we  liave 
cited,  and  of  many  more  which  we  do  not  take  time  to  collate. 
It  is  not  to  be  denied  that  there  are  precedents  from  some  courts 
tending  to  sustain  the  position  taken  by  counsel  for  the  appel- 
lant; but  if  they  may  be  said  to  indicate  the  existence  of  two 
divergent  lines  of  authority,  this  court  is  distinctly  aligned  with 
those  which  hold  that,  under  all  ordinary  circumstances,  the 
question  whether  the  holder  of  a  negotiable  instrument  fraudu- 
lently procured  or  wrongfully  negotiated  has  maintained  the 
burden  of  showing  that  he  acquired  it  in  good  faith  and  without 
notice,  is  for  the  jun* 
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The  cases  we  have  mentioned  and  the  many  others  which 
could  be  cited  to  the  same  effect  are  entirely  too  numerous  to  jus- 
tify us  in  prolonging  this  opinion  for  their  discussion.  We 
think  it  should  be  said,  however,  with  reference  to  the  instant 
case,  that  the  testimony  of  plaintiff's  witnesses  as  to  the  good 
faith  of  the  purchase  of  the  note  is  to  be  considered  in  connec- 
tion with  certain  proved  or  admitted  circumstances  not  without 
a  legitimate  bearing  upon  the  credibility,  weight,  and  value  of 
such  evidence.  The  man  Coughlin  was  a  total  stranger  tp  the 
bank  president  who  dealt  with  him ;  he  was  seeking  to  negotiate 
a  note  for  a  very  considerable  amount;  the  maker  of  the  note 
was  likewise  unknown  to  the  bank,  and  lived  at  a  distance  out- 
side of  the  territory  immediately  tributary  to  the  bank ;  the  pres- 
ident made  several  inquiries  of  different  persons  as  to  Connelly 's 
financial  standing,  but  carefully  refrained  from  any  inquiry  of 
Coughlin  or  any  other  person  as  to  the  origin  of  the  paper  or 
as  to  its  consideration ;  he  in  effect  says  that  he  did  not  want  or 
care  for  any  information  of  that  nature;  the  note  for  $2,500, 
drawing  6  per  cent  interest,  bore  date  of  March  10,  1918,  was 
negotiated  May  12, 1918,  and  had  but  10  months  yet  to  run,  was 
signed  by  a  man  assumed  to  be  perfectly  good  for  the  debt, 
and  yet  Coughlin  was  selling  it  for  $2,300,  a  figure  at  which,  if 
collected  when  due,  would  net  the  bank  something  like  15  per 
cent  return  on  its  investment.    Coughlin  then  disappears. 

We  do  not  hold  that  any  one  or  more  of  the  circumstances 
to  which  we  have  alluded  is  sufficient,  as  a  matter  of  law,  to 
charge  the  plaintiff  with  notice  of  the  defect  in  the  title  to  the 
paper,  nor  do  we  minimize  the  importance  of  the  statutory  rule 
that,  to  charge  the  purchaser  with  notice,  he  must  have  actual 
knowledge  of  the  infirmity  or  defect,  or  knowledge  of  such  facts 
that  his  act  in  taking  the  instrument  amounted  to  bad  faith. 
We  further  concede  that  mere  negligence  of  the  purchaser  is  not 
sufficient  to  impeach  his  good  faith.  But  all  these  things  may  be 
inquired  into  by  the  jury  as  bearing  upon  the  credibility  and 
weight  of  the  testimony  offered  in  support  of  the  claim  of  good 
faith  which  the  holder  is  required  to  affirmatively  establish. 
Such  was  our  holding  in  Robertson  v.  U.  8,  Live  Stock  Co,, 
supra;  loioa  Nat.  Bank  v.  Carter,  supra;  German  Am,  Nat. 
Bank  v.  Kelley,  supra ;  and  in  the  very  recent  case  of  Lewis  v. 
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Western  Stock  Remedy  Co.,  (Iowa)  178  N.  W.  536  (not  officiaUy 
reported) ;  and  in  very  many  others  of  the  precedents  already 
cited.  And  while  the  purchaser  of  commercial  paper  is  under 
no  duty  to  investigate  into  the  consideration  for  which  such 
paper  was  given,  and  his  mere  failure  to  make  such  inquiries  is 
not  chargeable  to  him  as  an  act  or  omission  in  bad  faith,  yet, 
if  it  shall  be  shown  or  if  it  is  fairly  inferable  that  he  purposely 
and  consciously  avoids  such  inquiry,  to  evade  notice  or  knowl- 
edge of  a  defect  in  the  title  to  such  instrument  or  of  the  existence 
of  a  good  defense  thereto,  his  act  in  this  respect  ''amounts  to 
bad  faith;"  or,  to  use  the  language  of  the  Federal  Supreme 
Court,  already  quoted  from  Ooodman  v.  Simonds,  supra,  *'such 
conduct,  whether  equivalent  to  notice  or  not,  is  plenary  evidence 
of  bad  faith," — a  proposition  ia^ording  sufficient  justification 
for  the  submission  of  this  case  to  the  jury.  Bearing  further  in 
this  direction,  we  cite,  without  quotation,  the  following  prece- 
dents: Auten  V,  Omner,  90  111.  300;  Oould  v,  Stevens,  43  Vt. 
125 ;  Loftin  v.  Hill,  131  N.  C.  105 ;  Pierson  v.  Huntington,  82 
Vt.  482  (74  Atl.  88);  Russell  v.  Hadduck,  3  Gill.  (lU.)  233; 
Criberson  v.  Jolley,  120  Ind.  301 ;  Seybel  v.  National  Cur.  Bank, 
54  N.  Y.  288;  Hall  v.  WUson,  16  Barb.  (N.  Y.)  548;  Johnson  v. 
Way,  27  Ohio  St.  374,  380. 

The  decision  by  this  court  in  Johnson  v.  Buffalo  Center  St. 
Bank,  134  Iowa  731,  cited  and  relied  upon  by  appellant,  is  not 
inconsistent  with  the  views  herein  expressed.  The  statement 
there  formulated  by  McClain,  J.,  to  the  effect  that,  *^  where  the 
evidence  in  favor  of  the  party  having  the  burden  of  proof  on  an 
issua  is  in  no  way  contradicted  or  its  credibility  affected  by  im- 
peachment, the  court  may  assume  the  fact  relied  upon  to  be 
proven,  and  need  not  submit  the  question  to  the  jury,  for  a 
verdict  against  such  evidence  would  be  set  aside,"  though  per- 
haps a  somewhat  sweeping  generality,  is  without  application  to 
the  case  before  us ;  for  the  testimony  on  which  the  bank  relies  is 
not  devoid  of  circumstances  tending  to  impeach  the  good  faith 
of  the  transaction  by  which  it  acquired  possession  of  the  paper. 

The  trial  court  did  not  err  in  overruling  the  intervener's 
motion  for  a  directed  verdict. 

II.  Counsel  for  appellant  have  given  considerable  atten- 
tion to  a  discussion  of  the  burden  of  proof;  but  they  concede 
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that,  when  the  plaiiitiif,  as  maker  of  the  note,  has  made  a  prima- 
facie  showing  that  the  note  was  obtained  by  fraud,  or  was  put  in 
circulation  in  breach  of  faith,  it  then  became  incumbent  on  the 
intervener  to  meet  the  case  so  made  by  proof  that  it  purchased 
the  note  in  the  ordinary  course  of  business,  before  maturity,  for 
value,  in  good  faith,  and  without  notice  of  the  equities  in  favor 
of  the  maker.  It  can  make  no  material  difference  whether  we 
say  the  burden  of  proof  in  this  respect  was  on  the  intervener, 
or  say  it  was  then  charged  with  the  burden  of  ** going  ahead" 
or  of  offering  further  evidence.  That  is  merely  a  matter  of 
nomenclature — the  selection  of  a  label  for  a  thing  concerning  the 
real  nature  of  which  there  can  be  no  serious  difference  of  opin- 
ion. To  say  nothing  of  fundamental  principle,  it  is  now  a  statu- 
tory requirement  that  the  party  who  claims  to  be  a  holder  in 
due  course  and  in  good  faith  of  negotiable  paper  wrongfully 
or  fraudulently  put  in  circulation  must  assume  the  burden,  call 
it  what  you  will,  of  proving  the  innocent  character  of  his  hold- 
ing. In  the  absence  of  evidence  of  any  fraud  or  breach  of  faith 
in  the  inception  of  a  note,  there  is,  of  course,  a  presumption  in 
favor  of  the  holder,  both  as  to  the  validity  of  the  note  and  of  the 
innocent  character  of  his  possession ;  but,  the  alleged  fraud  and 
invalidity  once  shown,  that  presumption  no  longer  obtains,  and 
the  holder  is  put  to  the  proof  of  his  bona  fides.  Although  this 
action  in  the  beginning  involved  solely  the  question  of  the  right- 
ful possession  of  the  note,  as  between  the  maker  and  the  Green- 
field Savings  Bank,  which  disclaimed  all  interest  in  the  paper, 
the  appellant,  by  its  intervention  claiming  title  in  itself  and  de- 
manding a  recovery  on  the  note  in  its  own  favor,  has  made  itself, 
for  all  practical  purposes,  the  real  plaintiff,  and  as  such,  assumed 
the  burden  of  producing  the  proof  to  sustain  its  claims. 

III.  Errors  are  assigned  upon  the  court's  charge  to  the 
jury,  and  upon  its  refusal  to  give  requested  instructions.  For 
the  most  part,  the  criticisms  offered  in  this  respect  have  their 
basis  in  and  revolve  around  the  appellant's  contention  that  the 
evidence  is  insufficient  to  justify  a  finding  for  the  plaintiff,  and 
that  a  verdict  for  the  intervener  should  have  been  directed.  That 
objection  has  already  been  considered  and  overruled,  and  there 
is  no  occasion  for  repeating  or  reopening  the  discussion. 

Special  exception  is  taken  to  tliat  part  of  the  tenth  para- 
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graph  of  the  charge  which  instructs  the  jury  that  the  statements 
made  by  the  president  of  the  bank  on  the  witness  stand  concern- 
ing the  good  faith  of  the  purchase  of  the  note 

2.  Tbiai*:    instrue-  ^  .,  .       .  ^      ^       i        i  t     r 

tiona:  singling  out  are  not  neccssarily  conclusive,   but  should   be 

^considered  in  the  light  of  all  the  circumstances 
developed  on  the  trial.  The  objection  urged  is  that  the  instruc- 
tion singles  out  the  testimony  of  the  intervener's  principal  wit- 
ness for  adverse  or  unfavorable  comment,  and  casts  suspicion 
upon  his  credibility.  We  think  it  clear,  however,  that  such  was 
neither  the  intent  nor  th6  effect  of  the  instruction.  This  witness 
was  the  only  one  professing  to  have  direct  or  personal  knowledge 
of  the  transaction ;  and,  in  the  absence  of  any  rule  or  guide  in  the 
instructions,  question  might  naturally  arise  in  the  minds  of  the 
jurors  whether  they  were  not  bound  to  accept  his  statements 
OK  conclusive.  The  effect  of  the  rule  stated  by  the  court  was  to 
inform  the  jurors  that,  in  passing  upon  the  weight  to  be  accorded 
to  the  direct  evidence,  they  were  at  liberty  to  take  into  considera- 
tion all  the  relevant  facts  and  circumstances.  This  is  not  a  dis- 
paragement of  the  witness,  nor  is  it  in  any  sense  an  unfavorable 
comment  on  his  testimony.  The  instruction  is  not  materially 
unlike  the  one  which  was  held  proper  in  Bank  of  Bushncll  v. 
Buck  Bros,,  161  Iowa  370.  It  is,  in  substance,  what  we  have  held 
in  a  score  of  the  cases  already  cited,  that  the  direct  and  positive 
testimony  of  the  holder  as  to  the  good  faith  of  his  alleged  pur- 
chase of  negotiable  paper  is  not  conclusive,  and  that  the  question 
whether  he  has  satisfied  the  burden  which  the  law  imposes  upon 
him  is,  under  all  ordinary  circumstances,  for  the  jury. 

We  find  no  prejudicial  error  in  the  instruction  complained 
of.  In  so  far  as  we  have  not  specifically  mentioned  or  discussed 
other  alleged  errors  presented  by  the  record,  we  think  they  are 
controlled  by  the  conclusions  hereinbefore  announced,  and  do 
not  require  further  attention. 

We  find  no  reason  for  ordering  a  new  trial,  and  the  judg- 
ment of  the  trial  court  is — Affirmed. 

Evans,  C.  J.,  Preston  and  Pavilt.e,  JJ.,  concur. 
De  Graff,  J.,  dissents. 
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Gardner  Cowles,  Appellee,  v.  J.  C.  Mardis  Company  et  al., 

Appellants,  et  al.,  Appellees. 

PBINOn?AL  AND  8TJBETY:    Defense  to  Bond — Matters  Konprejndlcial. 

1  The  plea  of  a  surety  on  a  contractor's  bond  that  the  obligee  was 
guilty  of  false  representations  "because  of  having  stated  in  instruc- 
tions to  bidders  that  he  had  entered  into  a  contract  under  which 
•the  steel  work  was  to  be  completed  "within  eight  weeks  from  the 
time  the  foundations  were  ready,*'  must  fail  when  such  a  contract, 

^though  perhaps  ambiguous,  had  been  entered  into  when  such 
steel  work  was  entered  upon,  shortly  after  the  foundations  were 
ready,  and  when  the  contractor  and  surety  knew  at  all  times  that 
any  consumption  of  time  on  the  steel  work  beyond  said  eight 
weeks  would  be  automatically  added  to  the  time  in  which  the  general 
contractor  was  required  to  perform  his  work. 

PBINOn?AL  AKD  SI7BETT:     Defense  to  Bond— Failure  to  Notify  of 

2  Default.  A  surety's  plea,  in  an  action  on  a  building  contractor's 
bond,  that  he  was  not,  as  required  by  the  bond,  notified  of  the 
different  failures  of  the  contractor  to  diligently  carry  on  the  work, 
by  reason  of  which  failures  the  contractor  was  excluded  from  the 
work,  and  the  same  was  completed  by  the  owner,  must  fail  when 
the  evidence  revealed  delay  in  the  aggregate  but  no  definite  and 
continu(ms  period  of  delay  for  which  the  contractor  was  charged  with 
responsibility,  and  when  the  contract  lodged  in  the  architect  the 
power  to  determine  what  delay  would  justify  the  exclusion  of  the 
contractor  from  the  work, — of  which  final  determination,  the  surety 
had  due  notice. 

PBIl^CIPAL  AND  8UBETY:     Defense  to  Bond — Change  of  Contract. 

3  The  act  of  the  owner  in  electing  to  have  certain  extra  work  done, 
as  contemplated  by  a  building  contract,  even  though  the  election 
was  after  the  time  specified  in  the  contract,  does  not  constitute 
a  change  of  the  contract,  with  consequent  release  of  the  surety  on 
the  bond,  when  no  extension  of  time  of  performance  was  given  the 
contractor,  and  when  the  price  of  such  extra  work  was  determined 
in  accordance  with  the  contract  covered  by  the  bond. 

CONTBACT8:     Conditions — Failure  to  Produce  Architect's  Certificate. 

4  In  an  action  on  a  building  contractor's  bond,  the  fact  that  the 
owner  was,  under  the  terms  of  the  contract,  compelled  to  bring 
the  action  prior  to  the  completion  of  the  building,  may  be  sufficient 
excuse  for  the  failure  of  the  architect  to  furnish  a  complete  cer- 
tificate of  all  the  building  items. 
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CONTBACT8:  Subject-Matter — Building  Contracts.  Building  contract 
5  reviewed,  and  held  to  justify  judgment  against  the  owner,  his  con- 
tractor, and  the  surety,  for  materials  furnished,  and  that,  in  any 
event,  the  owner  had  no  ground  for  complaint, 'as  he  was  granted 
a  right  of  recovery  against  the  surety  for  the  amount  of  all  such 
claims. 

Appeal  from  Polk  District  Court. — Hubert  Utterback,  Judge. 

March  15, 1921. 
Rehearing  Denied  December  15,  1921. 

Action  in  equity  on  a  written  contract,  entered  into  between 
plaintiff  as  owner,  and  J.  C.  Mardis  Company  and  J.  C.  Mardis, 
as  sole  proprietor  of  the  Mardis  Company,  as  general  contractor, 
whereby  the  said  contractor  was  to  purchase  all  material  and  em- 
ploy all  labor  necessary  to  complete,  and  to  erect  and  complete 
an  oflBce  building  in  Des  Moines,  Iowa,  for  plaintiff ;  and  against 
the  United  States  Fidelity  &  Guaranty  Company,  of  Baltimore, 
on  its  bond,  guaranteeing  the  performance  of  said  contract  by 
the  contractor ;  and  against  a  large  number  of  persons  furnishing 
labor  and  material  entering  into  the  construction  of  the  build- 
ing, under  contracts  made  by  them  with  the  general  contractor. 
The  parties  interested  in  the  controversy,  having  or  claiming 
liens  against  the  property  or  liable  in  connection  with  the  trans- 
action, were  made  defendants,  to  the  end  that  all  the  rights 
and  liabilities  of  the  respective  parties  interested  might  be 
determined.  The  result  of  the  trial  was  that  plaintiff  was  given 
judgment  against  the  Mardis  Company,  Mardis,  and  the  surety 
company  for  $45,539.72,  made  up  of  the  following  items :  $19,- 
354.03,  the  total  amount  for  which  the  other  defendants  and 
cross-petitioners  who  furnished  labor  and  material  were  given 
judgment  against  plaintiff  and  the  Mardis  Company ;  $23,185.69, 
the  total  amount  of  money  expended  by  plaintiff  in  completing 
the  building,  over  and  above  the  amount  agreed  upon  in  the  con- 
tract, after  deducting  all  credits  due  the  general  contractor; 
and  $3,000  damages  for  delay  on  the  part  of  the  general  con- 
tractor, at  $50  per  day  for  60  days,  after  deducting  the  number 
of  days'  delay  for  which  the  contractor  was  not  chargeable. 
The  surety  company  and  Mardis  have  appealed,  and  plaintiff,  in 
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a  cross-appeal,  appeals  from  the  judgments  rendered  against 
him  in  favor  of  subcontractors  or  materialmen,  and  from  the  re- 
fusal of  the  court  to  allow  him  damages  for  more  days'  delay 
than  was  allowed. — Affirmed  on  all  appeals. 

W,  8.  Ayres,  Miller,  Kelly,  Shuttleworth  &  Seehurger,  and 
R.  E.  Ball,  for  appellants. 

Clark,  Byers  &  Hutchinson,  La  Monte  Cowles,  John  L.  Gil- 
lespie, Read  &  Read,  Henry  &  Henry,  Sargent  tfe  Ga^n\Jble,  Hal- 
loran  t6  Starkey,  Roy  Cuhbage,  Clem  F.  Wade,  Brammer,  Leh- 
mann  &  Seevers,  C.  F.  Maxwell,  C.  8,  Bradshaw,  F.  T.  Jensen, 
Price  &  Burnqv/ist,  and  8,  G.  Van  Auken,  for  appellees. ' 

Preston,  J. — J.  C.  Mardis  Company  is  a  trade  name  used  by 
J.  C.  Mardis;  and  for  the  sake  of  brevity,  we  shall  refer  to  the 
Mardis  Company  and  Mardis  as  Mardis,  or  the  general  contrac- 
tor ;  and  the  United  States  Fidelity  and  Guaranty  Company  will 
be  referred  to  as  the  surety  company  or  bonding  company. 

The  record  is  a  very  long  one,  and  we  shall  attempt  to  ab- 
breviate and  to  avoid  repetition  by  stating  the  issues,  which  alone 
take  up  nearly  100  pages  of  the  abstract,  and  by  stating  so  much 
of  the  contract  provisions  as  seem  to  be  material  to  the  contro- 
versy, and  by  stating  the  more  important  facts  in  a  general  way, 
to  a  better  understanding  of  the  general  situation,  and  shall  then 
take  up  somewhat  more  in  detail  the  claims,  contract  provisions, 
and  evidence  as  to  the  different  propositions. 

There  was  a  stipulation  as  to  some  of  the  facts,  which  covers 
several  pages  of  the  abstract.  The  amounts  due  the  various  la- 
borers and  materialmen  were  stipulated.  As  to  some  of  the  stip- 
ulated  facts,  the  surety  company  objected  to  the  materiality  and 
relevancy  thereof,  and  while  admitting  such  facts  as  stated,  it 
does  not  admit  liability  under  such  facts.  As  to  other  stipula- 
tions, it  was  admitted  by  defendants' that  plaintiif  and  other  wit- 
nesses, if  called,  would  testify  thereto,  and  that  the  defendants 
did  not  expect  to  controvert  the  same  by  evidence ;  but  objections 
were  reserved,  which  objections  were  made  part  of  the  stipula- 
tion. There  is  a  conflict  in  the  evidence  at  some  points.  We  take 
it  that  the  more  important  claim  or  defense,  of  the  several  de- 
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fenses  interposed,  is  the  claim  that  plaintiff  falsely  represented, 
in  the  written  instructions  to  bidders,  the  fact  as  to  what  was 
the  plaintiff's  contract  with  the  Morava  Construction  Company 
of  Chicago,  for  structural  steel,  and  that  the  truth  in  reference 
to  this  matter  was  not  known  to  defendants  until  after  the 
making  of  the  contract  with  the  general  contractor  and  the  giv- 
ing of  the  bond.  Upon  such  discovery,  the  surety  company  gave 
notice  and  attempted  to  cancel  the  bond,  claiming  that  it  was 
void  from  the  time  of  the  execution  of  the  bond.  Mardis  makes 
the  same  claim  as  to  the  alleged  misrepresentation  as  does  the 
surety  company.  A  further  claim  is  that  the  steel  construction 
company,  under  its  contract  with  plaintiff,  had  a  longer  time 
to  furnish  the  structural  steel  than  represented,  which  delayed 
the  completion  of  the  building  and  carried  the  time  into  the 
winter  months,  when  building  operations  were  more  expensive; 
and  that  this  was  the  cause  of  the  increased  cost  of  the  building 
and  the  delay  in  completion.  Mardis,  by  way  of  counterclaim, 
asked  judgment  against  plaintiff  for  $12,000  damages  because 
of  the  misrepresentation,  in  that  he  was  compelled  to  use  tools 
and  equipment  for  a  greater  time  than  would  have  otherwise  been 
necessary,  and  for  $15,000  commission;  also  asks  judgment 
against  plaintiff  for  any  amount  that  might  be  found  against 
Mardis  on  account  of  labor  performed  and  material  furnished 
on  the  building  by  interveners.  The  alleged  false  representa- 
tion is  the  point  most  elaborately  argued  and  .apparently  most 
relied  upon  by  defendants  for  reversal. 

The  building  contract  was  entered  into  on  March  10,  1916 ; 
and  Mardis,  as  principal,  and  tlie  surety  company,  as  surety, 
executed  and  delivered  a  bond  for  the  faithful  performance  of 
the  contract.  Thereafter,  Mardis  entered  upon  the  performance 
of  the  contract  by  purchasing  material  and  employing  labor.  He 
failed  to  purchase  the  material  or  furnish  the  labor  and  prosecute 
the  work  as  provided  in  the  contract,  or  to  pay  for  the  labor 
and  material  required  to  complete  the  erection  of  the  builduig, 
according  to  the  terms  of  the  contract.  The  second  year's  pre- 
mium on  the  bond,  $1,060.75,  was  paid  May  16,  1917,  and  it  was 
stipulated  that  the  limit  of  time  for  bringing  suit  as  specified  in 
the  orighial  bond  was  extended  to  March  15,  1918.  The  suit  was 
brought  March  14,  1918,  though  the  building  was  not  entirely 
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completed,  and  could  not  be  until  about  May  15,  1918.  On  July 
21, 1917,  the  surety  company  denied  any  liability  under  the  bond 
issued  by  it,  and  plaintiff  alleges  that  by  its  repudiation  it  waived 
the  performance  of  all  conditions  precedent  on  the  part  of  plain- 
tiff to  entitle  him  to  recover,  and  waived  all  matters  in  carrying 
out  the  contract  between  plaintiff  and  Mardis.  On  December 
12, 1917,  so  plaintiff  alleges,  Mardis  failed  and  refused  to  furnish 
labor  and  material  for  the  completion  of  the  building  in  accord- 
ance with  the  contract,  and  declined  and  refused  to  complete  it. 
Thereupon,  the  architect,  as  provided  in  the  contract,  made  the 
proper  certificate,  and  plaintiff  took  charge  of  the  work  on  De- 
cember 15,  1917,  after  proper  notice.  Plaintiff  entered  upon 
the  premises  and  took  possession  of  the  tools  and  appliances,  and 
proceeded  to  procure  labor  and  material  to  complete  the  build- 
ing in  accordance  with  the  contract,  which  he  says  he  did  under 
provisions  of  the  contract.  Plaintiff  was  not  the  owner  of  the 
fee  title  to  the  real  estate  upon  which  the  building  was  erected, 
but  had  a  leasehold  interest  only.  The  contract  price  was  not 
to  exceed  $212,150.  Extras  were  provided  for  in  the  contract, 
and  plaintiff  required  extras  in  the  sum  of  $37,440.49.  The 
undisputed  evidence  shows  that,  after  plaintiff  took  possession  .of 
the  work,  in  December,  1917,  he  expended  $38,130.86,  and  we 
understand  this  to  be  the  aggregate  total  paid  by  plaintiff  in 
completing  the  building,  and  for  extras.  At  the  time  the  suit  was 
brought,  plaintiff  alleged  that  he  had  paid  out  $272,404.62,  and 
alleged  that  a  further  sum  would  be  required  to  fully  complete 
the  building.  Plaintiff  alleged  that  he  had  no  speedy  and  ade- 
quate remedy  at  law ;  that  he  had  performed  all  conditions  pre- 
cedent by  him  to  be  kept  and  performed,  to  entitle  him  to  re- 
cover against  Mardis  and  the  surety.  He  prayed  that  the  rights 
of  the  respective  parties  and  materialmen,  whether  liens  had 
been  filed  by  them  or  not,  be  fixed  and  determined  by  the  court, 
and  that  he  have  judgment  against  Mardis  and  the  surety  com- 
pany for  the  cost  of  the  labor  and  material  entering  into  the 
building  in  excess  of  the  amount  provided  for  in  the  contract; 
for  damages  for  delays  on  the  part  of  the  general  contractor 
in  completing  the  work ;  for  interest ;  for  such  other  damages  as 
plaintiff  would' be  required  to  pay  to  complete  the  building;  and 
for  general  equitable  relief. 
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Mardis  answered  in  general  denial,  but  admitted  the  execu- 
tion of  the  contract  and  bond ;  denies  that  plaintiff  had  performed 
the  conditions  required  of  him;  says  plaintiff  wrongfully  de- 
manded and  took  possession  of  the  building,  and  thereby  pre- 
vented him  from  completing  it;  admits  that  the  certificate  of 
the  architect  of  December  12,  1917,  was  served  upon  him,  as 
was  the  notice  from  plaintiff,  on  December  15th;  but  says  that 
the  statements  in  the  certificate  of  the  architects  were  false,  and 
so  known  to  them,  and  that  the  certificate  was  made  at  the  in- 
stance of  plaintiff.  He  then  sets  up,  by  way  of  count€rclaim,\ 
the  matters  before  referred  to. 

The  surety  company,  after  making  certain  admissions  and 
denials  in  Count  1,  alleged,  in  Count  2:  Tha^,  prior  to  the 
execution  of  the  contract  and  the  bond,  plaintiff  submitted  to 
Mardis  a  writing  known  as  instructions  to  bidders,  which  writ- 
ing stated  that: 

**The  owner  has  contracted  With  the  Morava  Construction 
Co.,  of  Chicago,  for  all  structural  steel  (except  as  noted  be- 
low) erected  in  place  eight  weeks  after  the  foundations  are 
ready  to  receive  it.  Any  delay  on  the  part  of  the  Morava  Con- 
struction Company  in  completing  their  contract  shall  operate 
to  extend  the  time  of  completion  of  the  general  contract,  but  the 
general  contractor  shall  not  claim  damage  on  account  of  such 
delay. 

**The  company  further  alleged  that  this  was  believed  and  re- 
lied upon  by  Mardis  at  the  time  he  made  his  bid  and  entered  into 
the  contract  with  plaintiff.  Defendant  further  alleged  that  the 
contract  with  the  Morava  Company  provided; 

** Erection  shall  begin  nine  weeks  after  the  architect's  com- 
plete plans  for  the  steel  are  delivered  to  the  contractor,  and  foun- 
dations ready  to  receive  the  steel.  The  work  of  erection  shall  be 
carried  on  without  interruption,  and  entirely  completed  within 
eight  weeks.'' 

Defendant  alleged  that  Mardis  did  not  know,  at  the  time 
he  entered  into  the  contract,  and  defendant  did  not  know,  at  the 
time  of  the  execution  of  the  bond,  that  the  representations  made 
by  the  plaintiff  in  its  instructions  to  bidders,  were  false  and  un- 
true; that  it  and  Mardis  were  misled  and  deceived;  that  it  re- 
lied upon  and  believed  that  the  work  of  the  erection  of  the  steel 
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could  and  would  commence,  and  would  be  completed  ^vithin 
eight  weeks  after  the  foundations  were  ready  to  receive  it,  and 
would,  therefore,  be  completed  at  such  a  date  that  Mardis  could 
perform  the  necessary  work  during  the  warmer  months,  and 
have  the  building  inclosed  by  winter;  that,  because  of  such 
misrepresentation  and  the'  resulting  fact  that  the  Morava  Com- 
pany was  not  required  to  erect  the  said  structural  steel  work  dur- 
ing the  warmer  months,  and  that  it  was  not  completed  until 
many  weeks  later  than  it  otherwise  would  have  been  completed, 
Mardis  was  forced  to  do  and  perform  his  work  during  the  colder 
months  of  the  year,  which  made  the  work  cost  Mardis  more  than 
it  otherwi^  would.  The  surety  company  further  alleged  that  it 
did  not  know  o{  the  falsity  of  the  representations  made  by  plain- 
tiff in  the  instructions  to  bidders  until  July,  1917;  that,  upon 
learning  that  fact,  it  immediately,  and  on  July  21,  1917,  notified 
plaintiff  that  it  was  misled  and  deceived  by  him  in  the  manner 
stated,  and  that  it  elected  to  cancel  and  annul  its  said  bond ;  that 
it  notified  plaintiff  that  the  bond  was  of  no  force,  and  never  had 
been;  that  it  thereupon  tendered  to  plaintiff  (not  Mardis,  the 
principal),  in  writing,  all  sums  of  money  which  had  been  paid, 
to  wit,  $1,591.15,  as  the  premium  on  said  bond,  which  tender 
had  been  kept  good.  In  a  third  count  of  the  answer,  the  surety 
company  alleged  that  Mardis,  about  the  time  he  entered  into  the 
contract  with  plaintiff,  learned  of  the  matters  just  before  stated, 
and  that  thereafter,  either  by  agreement  with  plaintiflP  or  by 
mutual  acquiescence  and  consent  between  Mardis  and  plaintiff, 
Mardis  proceeded  with  the  work  of  constructing  the  building; 
but  that  the  surety  company  had  no  notice  of  said  misrepresen- 
tations or  of  such  agreement  or  acquiescence  until  July,  1917; 
that,  if  said  Mardis,  by  agreement,  acquiescence,  or  consent,  be 
held  to  have  waived  the  matter  of  said  misrepresentation  of  fact, 
it  was  done  without  the  knowledge  of  or  notice  to  the  surety 
company ;  that,  by  reason  thereof,  plaintiff  and  Mardis,  in  effect 
and  fact,  altered  the  contract  as  originally  entered  into;  and 
that,  by  reason  thereof,  the  surety  company  is  discharged  and 
released.  By  an  amendment  to  its  answer,  the  surety  company 
added  additional  counts,  containing  additional  defenses.  Count 
4  alleges  that,  about  July  19,  1917,  plaintiff  and  Mardis  altered 
and  changed  the  obligations  of  the  building  contract,  by  agree- 
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ing  that  Mardis  should  furnish  labor  and  material,  and  complete 
the  eighth,  ninth,  tenth,  eleventh,  and  twelfth  floors  of  the  build- 
ing for  the  stipulated  compensation  to  Mardis  of  the  cost  plus 
5  per  cent  of  said  cost,  and  that  said  agreement  was  in  lieu  of 
Provision  XXI  of  the  original  contract ;  that,  on  July  20,  1917, 
said  agreement  was  put  in  writing,  and  signed  by  plaintiff,  his 
architects,  and  Mardis,  as  follows : 

**  Confirmation  of  verbal  agreement,  made  July  19th,  1917, 
that  five  per  cent  shall  be  added  to  the  cost  of  the  work  covered 
by  Article  XXI  of  contract  dated  March  10th,  1916,  such  addi- 
tional work  to  be  done  any  time  before  .  the  contract  is 
completed." 

Said  defendant  alleged  that  thereafter,  pursuaYit  to  said 
agreement,  orders  were  given  by  plaintiff  for  the  performance 
of  said  work,  amounting  to  $20,000;  that  it  had  no  notice  or 
knowledge  of  such  agreement,  or  of  the  orders,  until  the  trial 
of  this  case  began;  that,  by  said  Article  XXI  of  the  original 
contract,  plaintiff  Was  given  the  right  to  have  said  fioors  com- 
pleted and  finished,  from  the  eighth  to  the  twelfth  floor,  at  a 
cost  not  to  exceed  $3,500  per  floor,  provided  plaintiff  exercised 
its  option  so  to  do  before  a  certain  date — which  plaintiff  did 
not  do^  that,  by  reason  of  the  foregoing,  the  original  contract 
was  altered  and  changed  in  material  particulars,  without  the 
consent  of  the  surety  company;  and  that  it  is  thereby  released. 
Count  5  alleged  that  plaintiff  failed  to  give  it  notice  ot  delay, 
and  consequent  default  of  the  general  contractor,  as  provided  in 
the  bond;  that  Mardis  was  guilty  of  default  in  the  matter  of 
delaying  the  progress  of  the  work;  that  no  notice  was  given  it, 
except  the  notice  of  December  5,  1917,  wherein  the  architects 
notified  it  that  there  had  been  a  breach  of  the  contract  on  the 
part  of  Mardis,  in  failing  to  diligently  prosecute  the  work  and 
in  failing  to  complete  the  building ;  that  Mardis  did  not  pay  for 
the  excess  cost  of  labor  and  material,  but  that  he  had  refused 
to  make  such  payments ;  and  that  he  had  advised  the  architects 
and  the  owner  that  he  was  unable  to  comply  with  his  contract, 
and  that  the  surety  company  would  be  held  liable,  under  the 
terms  of  the  bond.  In  Count  6,  defendant  alleged  that  plaintiff 
had  paid  the  contractor  his  percentage,  contrary  to  the  terms 
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of  the  contract,  and  that  this  was  done  without  the  knowledge 
and  consent  of  the  surety  company. 

Replying  to  the  matters  alleged  by  Mardis  and  the  surety 
company,  plaintiff  denies  all  matters  alleged  by  them  or  either 
of  them,  as  constituting  an  aflSrmative  defense. 

The  bond  is  dated  March  13,  1916,  and  is  in  the  penalty  of 
$63,500,  and  runs  to  Gardner  Cowles,  obligee.  The  principal 
and  surety  bind  themselves,  jointly  and  severally.  It  refers  to 
the  contract  between  plaintiff  and  Mardis,  dated  March  10, 
1916,  to  erect  and  complete  a  twelve-storj'^,  mezzanine,  and  base- 
ment, business  and  office  building,  under  the  direction  and  to 
the  satisfaction  of  Proudfoot,  Bird  &  Rawson,  the  architects, 
according  to  the  specifications  prepared  by  the  said  architects, 
which  contract  and  specifications  are  made  a  part  of  the  bond. 
It  provides  that  no  liability  shall  attach  to  the  surety  hereunder 
unless,  in  the  event  of  any  default  on  the  part  of  the  principal 
in  the  performance  of  any  of  the  terms,  covenants,  or  conditions 
of  the  said  contract,  the  obligee  shall  promptly,*  and  in  any 
event  not  later  than  30  days  after  knowledge  of  such  default, 
deliver  to  the  surety  at  its  office  in  the  city  of  Baltimore  written 
notice  thereof,  with  a  statement  of  the  principal  facts  showing 
such  default  and  the  date  thereof;  nor  unless  the  said  obligee 
shall  deliver  written  notice  to  the  surety  at  its  office  aforesaid, 
and  obtain  the  consent  of  the  surety  thereto,  before  making  to 
the  principal  the  final  payment  provided  for  under  the  con- 
tract herein  referred  to. 

Second.  **That,  in  case  of  such  default  on  the  part  of  the 
principal,  the  surety  shall  have  the  right,  if  it  is  so  desired,  to 
assume  and  complete  or  procure  the  completion  of  said  contract ; 
and  in  case  of  such  default,  the  surety  shall  be  subrogated  and 
entitled  to  all  the  rights  of  the  principal  arising  out  of  the  said 
contract  and  otherwise,  including  all  securities  and  indemnities 
theretofore  received  by  the  obligee,  and  all  deferred  payments, 
retained  percentages,  and  credits  due  to  the  principal  at  the 
time  of  such  default,  or  to  become  due  thereafter  by  the  terms 
and  dates  of  the  contract.  That  the  surety  shall  not  be  liable 
for  damages  resulting  from  an  act  of  God,  etc.,  or  by  employees 
leaving  the  work  being  done  under  said  contract  on  account  of 
strikes  or  labor  difficulties. '' 
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Other  provisions  of  the  bond  not  deemed  material  are 
omitted.  The  contract  between  plaintiff  and  Mardis  provides, 
among  other  things,  that  the  contractor,  Mardis,  was  to  purchase 
all  materials  and  employ  all  labor  necessary  to  complete,  and 
would  erect  and  complete,  a  twelve-story,  mezzanine,  and  base- 
ment,  fire-proof  business  and  oflSce  building,  on  the  property 
leased  by  the  owner,  and  that  the  contractor  was  to  furnish,  at 
his  own  expense,  all  tools,  machinery,  and  appliances  necessary 
to  erect  said  building  and  carry  out  the  contract.  All  materials 
I  and  work  were  to  be  as  showTi  on  the  drawings  and  described 

I  in  the  specifications  prepared  by  the  architects,  which  drawings 

and  specifications  were  made  a  part  of  the  contract.    It  further 
provides : 

**  Article  III.  The  owner,  without  invalidating  the  contract, 
may  make  changes  by  altering,  adding  to,  or  deducting  from  the 
work.  No  alterations,  additions,  or  deductions  shall  be  made  in 
the  work  except  upon  written  order  of  the  architects ;  the  amount 
to  be  paid  by  the  owner  or  allowed  by  the  contractor  by  virtue 
of  such  alterations  to  be  stated  in  said  order.     •     •     • 

''Article  V.  The  contractor  shall  employ  all  the  labor  and 
purchase  all  the  materials  necessary  for  the  construction  of  the 
work.  The  owner  agrees  to  advance  to  the  contractor,  from 
time  to  time,  as  the  work  progresses,  money  in  sufficient  amounts 
to  meet  the  pay  rolls,  pay  all  material  bills  when  due,  and  to 
discount  all  bills  that  are  subject  to  discount. 

''Article  VI.  The  contractor  agrees  to  perform  all  of  the 
work  contemplated  by  this  contract  to  be  by  him  performed, 
together  with  all  of  the  duties  incident  thereto,  for  a  sum  equal 
to  8  per  cent  of  the  cost  of  the  building,  and  guarantees  that  the 
total  cost  of  said  building,  as  hereinafter  defined  and  including 
said  8  per  cent,  shall  not  exceed  the  sum  of  $212,150.  If  the 
total  cost,  including  said  8  per  cent,  but  not  including  extras, 
shall  exceed  the  said  sum  of  $212,150,  then  the  contractor  agrees 
to  pay  all  excess  over  such  sum.  If  said  total  cost,  not  including 
said  8  per  cent,  shall  be  less  than  $196,435.18,  then  he  shall  be 
paid  a  sum  equal  to  8  per  cent  of  such  total  cost,  and  a  further 
sum  equal  to  20  per  cent  of  the  difference  between  such  total 
cost  and  the  stim  of  $196,435.18.  In  addition  to  the  foregoing, 
the  contractor  shall  receive  a  sum  equal  to  8  per  cent  of  all  extra 
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cost  inciMTed  on  account  of  additions  or  changes,  after  deduct- 
ing from  such  extra  cost  all  deductions  or  credits  to  be  allowed 
by  the  contractor  on  account  of  changes  whereby  the  cost  has 
been  lessened ;  and  such  extra  cost  shall  not  be  computed  in  ar- 
riving at  said  total  guaranteed  cost  of  $212,150  or  less.  The 
contractor's  percentage  as  above  set  forth  shall  be  paid  in  four 
equal  installments  on  the  certificate  of  the  architect,  but  the 
last  installment  shall  not  be  paid  until  after  the  building  has 
been  completed  in  accordance  with  the  contract  and  accepted  by 
the  architect." 

Article  VII  provides  that  it  shall  be  the  duty  of  the  con- 
tractor  to  receive  and  check  all  materials  as  to  quality  and 
quantity. 

''Article  XII.  Should  the  contractor  refuse  or  neglect  to 
supply  a  suflSciency  of  properly  skilled  workmen,  or  of  mate- 
rials of  the  proper  quality,  or  fail  in  any  respect  to  prosecute  the 
work  with  promptness  and  diligence,  or  fail  in  the  performance 
of  any  of  the  agreements  herein  contained,  or  be  adjudged  a 
bankrupt,  such  being  certified  by  the  architects,  the  owTier  shall 
be  at  liberty,  after  three  days'  written  notice  to  the  contractor, 
to  provide  any  such  labor  or  materials ;  and  if  the  architects  shall 
certify  that  such  refusal,  neglect,  or  failure  is  sufficient  ground 
for  such  action,  the  owner  shall  also  be  at  liberty,  after  three 
days'  written  notice  to  the  contractor,  to  terminate  the  employ- 
ment of  the  contractor  for  the  said  work,  and  to  enter  upon 
the  premises  and  take  possession,  for  the  purpose  of  completing 
the  work  included  under  this  contract,  of  all  materials,  tools,  and 
appliances  thereon,  and  to  employ  any  other  person  or  .persons 
to  finish  the  work,  and  to  provide  the  materials  therefor ;  and  in 
ease  of  such  termination,  the  contractor  shall  not  be  entitled 
to  receive  any  further  payment  under  this  contract  until  the 
said  work  shall  be  wholly  finished,  at  which  time,  if  the  total 
cost  of  the  work  to  the  owner  shall  exceed  the  guaranteed  maxi- 
mum cost  of  $212,150,  then  the  contractor  shall  pay  to  the 
owner  the  amount  of  such  excess.  If  the  total  cost,  not  includ- 
ing the  8  per  cent,  shall  be  equal  to  or  less  than  the  sum  of 
$196,435.18,  the  contractor  shall  be  entitled  to  any  balance  yet 
due  him  of  the  8  per  cent  of  said  total  cost,  but  from  said  8  per 
cent  shall  be  deducted  any  additional  sums  paid  for  superin- 
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tendence  by  the  owner  on  account  of  the  contractor's  default. 
Tlie  expense  incurred  by  the  owner  as  herein  provided,  either 
for  furnishing  materials  or  for  finishing  the  work,  and  any 
damage  incurred  tlirough  such  default,  shall  be  audited  and 
certified  by  the  architects,  whose  certificate  thereof  shall  be  con- 
clusive upon  the  parties,  and  such  damage  shall  be  paid  by  the 
contractor  to  the  owner.    *     •     • 

''Article  XV.  The  contractor  shall  complete  the  several 
portions  and  the  whole  of  the  work  comprehended  in  this  agree- 
ment, on  or  before  April  1,  1917.  It  is  agreed  by  and  between 
the  parties  hereto  that  time  is  the  essence  of  the  contract,  and  the 
contractor  agrees  to  pay  to  the  owner  $50  per  day  for  each  and 
every  day  the  work  remains  unfinished  after  the  time  specified 
for  completion ;  said  sum  may  be  deducted  by  the  owner  as  liqui- 
dated and  ascertained  damages  out  of  any  balance  due  the  con- 
tractor on  this  contract,  and  in  case  sucH  balance  is  insufficient, 
the  remainder  shall,  upon  demand  by  the  architects,  be  paid  by 
the  contractor  to  the  owner.  Should  the  contractor  be  delayed  in 
the  prosecution  of  the  work  by  the  act,  neglect,  or  default  of  the 
owner,  of  the  architects,  or  of  any  other  contractor  employed 
upon  the  work  by  the  owner,  or  by  any  damage  caused  by  fire 
or  other  casualty  for  which  the  contractor  is  not  responsible,  or 
by  combined  action  of  workmen  in  no  wise  caused  by  or  resulting 
from  default  or  collusion  on  the  part  of  the  contractor,  then  the 
time  herein  fixed  for  the  completion  of  the  work  shall  be  ex- 
tended for  a  period  equivalent  to  the  time  lost  by  reason  of  any 
or  all  the  causes  aforesaid,  which  extended  period  shall  be  de- 
termined and  fixed  by  the  architects,  but  no  such  allowance  shall 
be  made  unless  a  claim  therefor  is  presented  in  writing  to  the 
architects  within  48  hours  of  the  occurrence  of  such  delay.  *  •  • 

**  Article  XXI.  Should  the  owner  on  or  before  September 
1,  1916,  elect  to  have  one  or  more  floors  above  the  seventh  floor 
finished,  the  contractor  agrees  to  furnish  labor  and  materials, 
and  complete  any  or  all  of  the  said  floors,  guaranteeing  that  this 
cost  shall  not  exceed  $3,350  per  floor  on  the  basis  of  the  seventh- 
floor  arrangement,  including  the  contractor's  percentage.  Such 
work  to  be  done  within  the  time  herein  specified  for  completion 
of  the  building.    Metal  frames  and  sash  shall  be  installed  in  the 
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rear  part  of  the  fifth  and  sixth  floors,  as  provided  in  Article  No. 
2oftheb'ds/' 

It  appears  that,  on  Dfe  ember  4.         L.  t     r 

UiU>ii;jr  S(  me  o    t   e  workm.ai,  w-  '  h      us 

..a/d   ;  ai.d  t  .at,  o.i  April  2,  ^9   i',  b.     k  s 

ers  struck,  causing  the  stone  masons  to  stop  work;  and  on  the 
4th,  other  workers  joined.  This  strike  wa>  settud  as  lo  s  >.ne  . 
the  workers  on  April  17th,  but  others  held  out  until  the  21st. 
The  architect  testifies  that  they  figured  they  were  through  witu 
Mardis 's  contract  February  16,  1918;  that  they  moved  some 
tenants  in  on  that  date  on  the  upper  floors ;  but  that  it  was  May 
before  all  the  floors  were  finished.  Plaintiff  testifies  that  the 
steel  men  took  longer  than  he  thought  they  should;  that  there 
were  other  delays;  and  that  the  whole  work  was  not  given  the 
proper  oversight.  Other  witnesses,  including  some  for  the  de- 
fendant, say  that  the  work  dragged  both  in  1916  and  1917. 
Mardis 's  foreman  testifies  that,  when  a  job  gets  to  dragging,  it  is 
di£Scult  to  get  it  out  of  the  habit;  and  that  they  thought  they 
had  practically  done  that,  but  that  the  architect  and  plaintiff  did 
not  think  so.  The  contractor  had  large  contracts  at  Camp  Dodge, 
and  the  Herring  building,  and  perhaps  others.  Plaintiff  says 
he  knew  of  these,  but  did  not  expect  Mardis  to  neglect  his  job 
for  the  others.  There  is  evidence  that  not  as  much  work  can 
be  done  in  cold  weather  as  in  warm ;  that  they  laid  off  some  on 
account  of  cold  weather,  during  the  winter  of  1916  and  1917 ; 
that  some  of  the  men  would  not  work  in  cold  weather ;  and  that 
those  who  do,  cannot  make  as  much  progress.  A  witness  for  de- 
fendant who  was  assistant  superintendent  for  Mardis  testifies 
that  he  went  over  the  building  about  May  25,  1917,  and  found 
Mardis  pushing  every  line  of  work  that  it  was  possible  to  do, 
and  employing  the  maximum  number  of  men  under  the  condi- 
tions, except  where  their  work  was  delayed  by  other  contractors ; 
that  there  was  some  delay  in  that  month  because  the  owner  and 
architects  had  not  fully  decided  just  what  they  wanted,  and 
the  plans  had  not  been  fully  decided  on  and  furnished;  that 
changes  were  made;  and  that  the  contractor  was  requested  to 
hold  off  on  certain  work  until  after  a  decision  had  been  made 
as  to  changes.  The  superintendent  and  engineer  for  Mardis, 
testifying  for  defendant,  says  that,  in  his  opinion,  the  building 
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could  have  been  finished  within  the  contract  time  if  the  steel 

had  been  erected  within  eight  weeks  from  the  time  the  fomida- 

j  tions  were  completed  and  ready  for  the  steel;  that,  because  of 

this,  the  concrete  work  and  inclosing  of  the  building  were  thrown 
into  the  winter  time;  that  the  delay  of  the  steel  work  was  the 
cause  of  other  delays;  that  they  followed  the  steel  work  as  fast 
as  it  was  possible ;  that  the  delay  of  the  steel,  causing  the  other 
delays,  naturally  made  excess  cost  over  the  contract  price;  that 
the  steel  men  completed  their  work  and  left  about  January  1, 
1917 ;  that,  when  the  cold  weather  commenced,  in  the  fall  of  1917, 
some  of  the  building  was  inclosed — one  or  two  stories ;  that  they 
expected  to  have  the  building  plastered  by  cold  weather;  that 
the  rest  of  the  work  was  inside  work,  which  could  have  gone 
forward,  with  the  heating  apparatus  that  would  go  with  the 
building ;  that  the  workmen  would  have  been  housed,  and  could 
have  worked  along  during  the  winter.  Mardis  gave  similar  testi- 
mony, and  that  there  was  some  delay  in  the  work  on  the  ninth 
floor,  to  allow  time  to  decide  how  they  wanted  the  partitions. 
The  memorandum  on  architects'  Order  No.  25  states  that  they 
.  thought  they  had  rented  the  ninth  floor  to  one  company.  The 
same  order,  dated  July  25,  1917,  notified  the  contractor  to  com- 
plete the  ninth  floor  in  a  certain  way,  and  the  memorandum 
states  that  the  architect  desires  that  the  work  on  the  seventh 
floor  be  rushed.  He  says  further  that  all  the  money  received 
from  plaintiff  went  to  pay  bills  for  the  building,  except  $12,000 
of  his  per  entage,  which  was  paid  to  him  in  three  equal  install- 
ments ;  that  the  first  he  knew  of  the  claim  of  the  Morava  Company 
as  to  their  contract  construction  was  in  C^tober  or  November. 
A  representative  of  the  s:irety  company  te  tifies  that  the  first 
t;.e  ompany  knew  of  that  was  about  two  weeks  before  July  21, 
1917;  that  he  thereupon  tendered  ba  k  the  premium;  that  the 
:'y  rot'  OS  reeived  by  the  company  of  the  cla^m'^d  default 
of  t!:e  Mardis  contract  were  those  of  December  5,  15,  and  19, 
1917. 

1      The  fir>t  and  more  important  point  relied  upon  by  both 

iMard  s  and  tlie  surety  company  is  as  to  whether  there  was  such 

1.  Principal  and    ^  ^^^^^  representation  as  they  claim,  relied  upon 

to  hSSd!  ^tteJS   ^y  ^^^^  *^  *^®^^  prejudice.  Both  appellants  con- 

nonprejndiciai.      ^cud  that  there  was  a  material  misrepresenta- 
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tion  in  this :  that  there  was  a  statement  in  the  instructions  to  bid- 
ders that  a  contract  had  been  entered  into  with  the  Morava  Con- 
struction Company  by  which  the  steel  was  to  be  erected  within  8 
weeks  from  the  time  the  foundations  were  ready  to  receive  it; 
whereas  such  contract  did  not  require  the  steel  to  be  erected  until 
17  weeks  after  the  foundations  were  ready  too'eceive  it.  They 
cite  United  States  v.  Utah  Stage  Co.,  199  U.  S.  414,  424 ;  HMer- 
hach  V.  United  States,  233  U.  S.  165,  171 ;  Capital  City  Brick  & 
Pipe  Co.  V.  City  of  Des  Moines,  136  Iowa  243 ;  Slusser,  T.  &  Co. 
V.  City  of  Burlington,  47  Iowa  300;  Bank  of  Monroe  v.  Anderson 
Bros,,  65  Iowa  692;  Lingenfelter  Bros.  v.  Bowman,  156  Iowa 
649,  652 ;  Selma  Sav.  Bank  v.  Harlan,  167  Iowa  673,  677 ;  Barnes 
V.  Century  Sav.  Bank,  149  Iowa  367,  375. 

These  cases  hold  to  the  general  doctrine  that  a  false  repre- 
sentation or  concealment  or  deception  as  to  a  material  fact,  tend- 
ing to  deceive  or  mislead  a  surety  to  hLs  damage,  by  increasing 
the  risks  of  the  undertaking,  vitiates  the  contract  and  releases 
the  surety.  In  the  Bank  of  Monroe  case,  it  was  said  that  whether 
the  obligee,  before  accepting  the  undertaking  of  the  surety,  and 
without  being  applied  to  by  him  for  information  on  the  sub- 
ject, is  bound  to  inform  him  of  facts  within  his  knowledge  which 
increase  the  risks  of  the  imdertaking,  depends  on  the  circum- 
stances of  the  case.  We  deem  it  unnecessary  to  indulge  in  any 
extended  discussion  of  the  cases,  for  the  reason  that  we  do  not 
understand  plaintiff  to  dispute  the  legal  proposition.  Their 
contention  is  that  there  was,  in  fact,  no  representation  preju- 
dicial to  the  defendants. 

There  are  some  additional  facts  bearing  upon  this  point,  not 
heretofore  set  out,  to  which  it  will  be  necessaiy  to  refer.  The 
plaintiff  made  arrangements  for  the  steel  a  considerable  time 
in  advance,  doubtless  due  to  conditions  then  existing.  At  any 
rate,  the  contract  with  the  Morava  Company  for  the  furnishing 
and  erection  of  this  steel  was  made  in  April,  1915,  and  the  com- 
plete plans  and  specifications  delivered  to  it  at  that  time;  and 
the  steel  was  all,  or  substantially  all,  fabricated  and  ready  for 
erection  during  the  year  1915.  It  is  true  that,  at  one  stage  of 
the  work,  the  Morava  Company  did  claim  that  the  language  of 
the  contract  gave  it  17  weeks  in  which  to  complete  the  erection 
of  the  steel  after  the  foundations  were  ready  to  receive  it.    This 
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question  first  came  up  in  October  or  November,  1916,  when  Mar- 
dis  claims  he  first  knew  of  this  claim  on  the  part  of  the  Morava 
Company.     The  work  of  erecting  the  steel  was  actually  begun 
June  22,  1916,  so  that  the  controversy  arose  after  the  8  weeks 
in  which,  under  the  cojitract,  the  work  should  have  been  com- 
pleted, and  at  a  time  when  it  was  well  along;  for  it  was  com- 
pleted December  30,  1916.    The  surety  company  claims  that  it 
did  not  have  knowledge  of  the  Morava  Company  *s  claim  as  to 
the  interpretation  of  the  contract  until  a  later  date.    When  this 
controversy  arose,  in  October  or  November,  the  matter  of  the 
construotion  of  the   Morava   contract   was   discussed  between 
Mardis,  the  architect,  plaintiff,  and  his  attorneys.    Some  of  them 
claimed  that  it  meant  8  weeks,  the  Morava  Company  claimed 
17  weeks,  and  the  attorneys  claimed  that  the  contract  was  am- 
biguous.    It  appears  that  an  endeavor  was  made  to  get  juris- 
diction of  the  Morava  people  in  this  state,  so  that  the  contract 
might  be  reformed;  but  the  court  held  that  jurisdiction  could 
not  be  obtained  in  the  way  attempted.    The  plaintiff  claimed  that 
the  Morava  agreement  or  contract  was,  in  fact,  that  the  Morava 
Company  should  begin  the  erection  of  the  steel  when  the  founda- 
tions were  ready  to  receive  it,  and  that  the  erection  of  such 
steel  should  be  completed  within  8  weeks  from  that  date.    After 
discussion,  plaintiff  and  Mardis  agreed  that  neither  of  the  parties 
would  waive  any  of  their  rigl^ts,   and  the  steel  construction 
proceeded  to  completion.     This  being  so,  it  seems  to  us  that 
plaintiff  and  Mardis  thus  confirmed  the  contract,  rather  than 
altered  it,  as  Mardis  and  the  surety  company  now  contend. 
After  all,  it  seems  to  us  that  the  controversy  was  merely  a  matter 
of  interpretation  of  the  language  used  in  the  instructions  to 
bidders  and  in  the  Morava  contract.     Both  Mardis  and  the 
surety  company-  knew,  from  the  beginning,  what  was  in  the  in- 
structions to  bidders.     They  so  say.     They  knew  from  the  in- 
structions to  bidders  that  the  owner  had  contracted  with  the 
Morava  Company  for  all  structural  steel  to  be  erected  in  place 
8  weeks  after  the  foundations  were  ready  to  receive  it.     This 
is  the  language  of  the  Morava  contract.    They  knew  too,  from 
the  instructions  to  bidders,  that  '*any  delay  on  the  part  of  the 
Morava   Construction   Company   in    completing   their   contract 
shall  operate  to  extend  the  time  of  completion  of  the  general 
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contract,  but  the  general  contractor  shall  not  claim  damages  on 
account  of  such  delay."  So  that,  under  this  provision,  both 
Mardis  and  the  surety  company  knew  that,  whatever  the  delay 
after  the  work  was  commenced,  whether  17,  20,  or  25  weeks, 
such  delay  operated  to  **  extend  the  time  of  completion  of  the 
general  contract;''  and  knew  that  **the  general  contractor  shall 
not  claim  damage  on  account  of  such  delay,'*  even  though  the 
time  was  extended  into  the  winter  months,  and  the  cost  conse- 
quently  increased.  There  is  another  circumstance  which  we 
think  has  an  important  bearing  at  this  point,  and  that  is  that 
tlie  foundations  were  completed  and  ready  to  receive  Xhe  steel 
about  June  7,  1916.  There  was  a  short  delay  thereafter,  but  the 
work  of  erecting  the  steel  by  the  Morava  Company  actually  be- 
gan in  a  few  days.  Under  both  the  instructions  to  bidders  and 
the  Morava  contract,  this  work  was  to  have  been  completed 
within  8  weeks  thereafter,  but  with  the  provision  in  the  instruc- 
tions to  bidders,  before  set  out,  that  whatever  delay  there  might 
be  should  operate  only  to  extend  the  general  contract,  and  with- 
mt  damage  for  the  contractor.  The  steel  construction  could 
not  ;iave  been  commen^^ed  before  June  7th.  The  language  in  the 
Morava  ^ontra.t  as  to  the  9  weeks  could  have  application,  if  at 
all,  only  to  a  time  before  the  foundations  were  ready  for  the 
steel.  Either  plaintiff  or  the  architect, — we  are  unable  to  tell 
wiiich,  from  the  amended  abstract, — testifies  that  the  Morava 
Company  never  contended  that  they  had  the  right  to  8  weeks 
after  the  foundation  was  completed,  in  which  to  commence  work, 
and  then  9  weeks  to  complete  the  erection.  **They  never  said 
that  to  me;  they  never  claimed  that  of  us."  Mardis  and  the 
surety  company,  on  the  trial,  proceeded  on  the  theory  that  the 
written  instrument  between  the  Morava  Company  and  plaintiff 
is  final  and  conclusive  as  to  what  the  agreement  was.  Plaintiff 
contends  that  defendants  have  proceeded  to  unfairly  interpret 
it  in  their  favor,  and  that  this  interpretation  is  not  borne  out 
by  the  contract.  It  is  appellees'  contention  that  the  Morava 
Company  was  to  have  9  weeks,  after  receiving  the  complete 
plans  and  specifications,  in  which  to  begin  the  erection  of  the 
steel,  provided  that  the  foundations  were  ready  to  receive  it, 
and  that  the  company  was  to  have  8  weeks  from  the  time  the 
foundations  were  ready  to  receive  the  steel,  in  which  to  complete 


Dec,  1921]  CowLEs  v.  Mardis  Co.  907 

its  erection.  The  Morava  contract  provides  that  the  work  of 
erection  shall  be  carried  on  without  interruption,  and  entirely 
completed  within  8  weeks.  It  seems  to  us  that  this  means  that, 
when  the  work  of  erection  is  once  started,  it  shall,  from  that 
time  forward,  be  carried  on  without  interruption,  and  entirely 
completed  within  8  weeks  from  the  time  such  work  is  begun. 
The  instructions  to  bidders  recite  that  it  has  made  a  contract 
with  the  Morava  Company  for  all  structural  steel,  erected  in 
place  8  weeks  after  the  foundations  are  ready  to  receive  it,  and 
contain  the  further  provision  that  delay  shall  extend  the  general 
contractor's  time,  without  damages.  The  instructions  to  bidders 
were  a  part  of  the  plans  and  specifications,  which  were  made  a 
part  of  the  general  contract.  The  work  of  erecting  the  steel 
on  the  foundations  was  begun  June  22,  1916,  and  should  have 
been  completed  in  8  weeks  from  that  time,  which  would  be  about 
August  17th.  This  being  so,  if  the  contract  with  the  Morava 
Company  had  been  complied  with  by  it,  the  work  of  the  general 
contractor  would  not  have  been  carried  into  and  over  the  winter 
of  1916  and  1917.  As  said,  the  delay  of  the  construction  com- 
pany extended  the  Mardis  contract,  and  he  was  to  receive  no 
damages.  Conceding  that  the  delay  of  the  Morava  Company 
operated  to  delay  the  work  of  the  general  contractor,  the  con- 
tract signed  by  plaintiff  and  Mardis  disposed  of  the  rights  of  the 
contractor  under  such  circumstances,  and  in  the  manner  pro- 
vided in  the  instructions  to  bidders.  This  provision  determines 
the  right  of  the  general  contractor  on  the  contract  guaranteed 
by  the  surety,  for  delays  occasioned  by  the  Morava  Company. 
There  might  be  some  question  whether  the  surety  company  could 
rely  upon  the  alleged  false  representation  in  the  instructions  if 
the  Morava  contract  was  ambiguous,  and  susceptible  of  two  con- 
structions. But  in  any  event,  the  statement  in  the  instructions 
to  bidders  that  the  owner  has  contracted  with  the  Morava  Con- 
struction Company,  of  Chicago,  for  all  structural  steel  (except 
as  noted  below),  erected  in  place  8  weeks  after  the  foundations 
are  ready  to  receive  it,  was  not  a  false  statement.  It  follows 
that  there  was  no  misrepresentation  such  as  to  avoid  the  con- 
tract of  suretyship.  The  surety  would  not  be  justified  in  can- 
celing its  contract  for  this  reason,  and  its  attempted  cancella- 
tion was  and  is  ineffective.    This  disposes  of  the  claim  of  both 
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Mardis  and  the  surety  company  in  regard  to  this  matter.  What 
has  been  said  also  disposes,  adversely  to  the  surety  company, 
of  the  contention  of  said  company  that  there  was  an  agreement 
between  plaintiff  and  Mardis  altering  the  contract,  at  the  time 
the  controversy  arose  as  to  the  construction  of  the  Morava  con- 
tract, either  by  express  agreement,  or  by  acquiescence. 

2.  It  is  next  contended  by  the^  surety  company  that  it  is 
released  because  the  plaintiff  did  not  comply  with  the  first  pro- 
vision of  the  surety  contract,  as  pleaded  by  plaintiff,  in  that  the 

plaintiff  did  not  promptly,  or  within  30  days 
'  BifRETY :  defense   after  knowledge  of  the  default  of  Mardis  in  de- 

lo  bond:  failure      i       •         .i  i         •        .^         ... 

to  notify  of  de-    laying  the  work,  give  it  written  notice,  etc.,  prior 

to  the  notice  in  December,  1917.  It  will  be  con- 
venient to  consider  together  this  point  and  plaintiff's  claim 
that  the  court  did  not  allow  it  enough  for  delay.  It  seems  to 
us  that  the  surety  company  is  driven  to  an  inconsistent  position 
as  to  this.  Up  to  this  point,  it  has  claimed  and  insisted  strenu- 
ously,  as  has  Mardis,  and  their  evidence  is  to  the  effect,  that, 
without  any  question,  the  only  delay  was  occasioned  by  the 
Morava  Company.  But  to  sustain  the  point  now  under  consid- 
eration, they  contend  that  Mardis  was  responsible  for  other  de- 
lays, and  that  there  was,  therefore,  a  default  on  his  part,  of 
which  plaintiff  did  not  notify  the  surety.  Some  of  defendants' 
witnesses  say  that  the  work  did  drag  somewhat,  and  plaintiff's 
evidence  tends  to  so  show.  One  of  defendants'  witnesses  tes- 
tifies that  anyone  in  close  touch  with  the  work  on  this  building 
knows  that  there  are  a  number  of  delays  that  are  beyond  any- 
one 's  control,  and  that  no  one  part  of  the  construction  held  up 
the  others.  Defendants'  evidence  further  tends  to  show,  as  we 
have  already  stated,  that  Mardis  was  pushing  the  job,  and  using 
all  the  men  he  could  to  advantage.  There  is  a  conflict  in  the 
evidence.  By  plaintiff's  contract  with  Mardis,  the  whole  of 
the  work  was  to  be  completed  on  or  before  April  1,  1917,  It 
was  not  completed  for  a  year  thereafter.  Concededly,  there 
was  delay  somewhere,  and  some  of  it  may  have  been  without  the 
fault  of  anyone.  Unquestionably,  some  of  the  delay  was  due  to 
the  Morava  Construction  Company,  but  that  fact  operated  to 
extend  the  time,  and  the  trial  court  did  not  charge  Mardis  or 
the  surety  company  with  such  delay,  but  it  was  deducted  from 
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the  number  of  days  claimed  for  by  plaintiff.  Plaintiff  claimed 
that  it  should  receive  the  $50  compensation  for  147  days.  The 
trial  court  allowed  for  60  days,  at  $50  per  day.  It  is  difficult 
to  determine  with  exactness  just  how  much  should  be  allowed. 
Without  going  into  the  evidence  further  as  to  this  point,  we 
state  our  conclusion  that  we  think  the  trial  court  made  a  proper 
allowance. 

Going  back  to  the  claim  of  the  surety  company.  The  lan- 
guage in  the  bond  that  no  liability  should  attach  in  the  event 
of  any  default  might,  by  a  strained  construction,  mean  the  driv- 
ing of  a  nail  improperly.  We  suppose  no  one  would  contend 
that  that  would  release  the  surety,  nor  would  delays  for  which  no 
one  was  responsible.  The  very  purpose  of  the  bond  was  to  in- 
denmify  plaintiff  for  the  default  of  the  general  contractor.  We 
said,  in  Barilett  &  Kling  v.  Illmais  Surety  Co,,  142  Iowa  538, 
at  554,  that  manifestly  the  surety  cannot  rely  upon  the  default 
of  the  principal  which  he  promised  he  would  not  make.  Article 
XVII  of  the  contract  between  plaintiff  and  Mardis,  which  con- 
tract is  a  part  of  the  surety  company 's  bond,  contains  provisions 
in  regard  to  the  contractor's  duty  to  proceed  diligently  with  the 
work,  and  provides  that,  if  the  architects  shall  certify  that  his 
refusal,  neglect,  or  failure  is  sufficient  ground  for  such  action, 
the  owner  may  terminate  the  employment,  and  take  possession 
of  the  work.  It  was  a  matter  somewhat  for  the  architect  to  de- 
termine. He  was  on  the  ground,  and  knew  the  conditions,  the 
delays,  and  causes  therefor,  and  who,  if  anyone,  was  to  blame. 
Plaintiff  alleges  that,  about  December  12,  1917,  Mardis  failed 
and  refused  to  proceed  in  accordance  with  the  terms  of  the 
contract,  and  that  thereupon  the  architects  gave  notice  to  Mardis 
thereof,  and  authorized  and  directed  plaintiff  to  take  charge  of 
the  work  and  complete  the  building,  which  he  did,  all  in  accord- 
ance with  the  contract. 

It  would  be  difficult,  from  the  evidence,  to  pick  out  a  def- 
inite, continuous  period  of  delay,  outside  of  the  delay  occa- 
sioned by  the  Morava  Company;  though,  as  said,  the  evidence 
of  plaintiff  does  tend  to  show  that  the  work  dragged  at  times, 
during  both  1916  and  1917.  Extensions  of  time  were  permitted, 
under  the  contract,  under  certain  conditions. 

Appellant  surety   company   cites   Bankers   Surety   Co.   v. 
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Watts,  118  Ark.  492  (177  S.  W.  21),  Astoria  Smtkern  R.  Co.  v. 
Pacific  Surety  Co.,  68  Ore.  569  (137  Pac.  857,  862),  and  Wain- 
right  Trust  Co.  V.  United  States  F.  &  0.  Co.,  63  Ind.  App.  309 
(114  N.  E.  470,  473),  at  this  point.  In  the  first  named  ease, 
the  contractor  failed  to  complete  a  building  by  a  certain  date, 
which  failure  constituted  a  breach  of  the  contract,  under  the 
terms  of  which  it  was  the  duty  of  the  owner  to  give  notice  within 
ten  days  thereafter.  The  object  of  the  notice  was  to  enable  the 
surety  seasonably  to  take  action  to  protect  itself.  Under  the 
facts  of  that  case,  the  court  held  that  the  failure  to  complete 
the  building  by  the  date  specified  constituted  a  default  on  the 
part  of  the  contractor,  of  which  the  surety  company  was  entitled 
to  notice,  under  the  provisions  of  its  surety  contract.  Though 
the  contract  in  the  instant  case  provided  that  the  building  should 
be  completed  by  a  certain  date,  there  were  provisions,  as  stated, 
that  the  time  should  be  extended  to  the  principal  contractor. 
The  facts  of  the  other  cases  cited  are  dissimilar,  and  may  be 
distinguished  from  the  facts  in  the  instant  case.  We  do  not 
understand  appellant  to  contend  that  plaintiff  did  not,  in  all 
respects,  comply  with  the  provisions  of  the  bond  and  of  the 
Mardis  contract,  after  Mardis  had  refused,  in  December,  1917, 
to  proceed,  and  after  plaintiff  and  the  architects  began  steps 
to  take  charge  of  the  work.  The  bonding  company  was  notified, 
upon  the  first  notice  or  certificate  from  the  architect,  that  Mardis 
was  delaying  the  work,  contrary  to  the  terms  of  the  contract, 
and  so  as  to  constitute  a  breach  thereof. 

3.     A    twelve-story    building,    basement,    etc.,    was    to    be 
erected,  under  the  contract;  but  if  plaintiff  desired  to  have  one 
or  more  floors  above-  the  seventh  floor  finished,  the  contractor 
3  Principal  akd    should  do  SO.    Article  XXI  of  the  contract  pro- 
to  bond*-  chip's    vides  for  an  election  by  plaintiff,  on  or  before 
of  contract.  September  1,  1916.    At  that  time,  the  steel  con- 

struction was  not  completed,  and  was  not  completed  until  De- 
cember 30,  1916,  some  four  months  after  plaintiff  was  to  make 
the  election.  It  is  conceded  that  plaintiff  did  not  make  such 
election  by  September  1,  1916.  The  matter  was  covered  July 
19,  1917,  and  reduced  to  writing  on  the  20th,  by  an  order  on 
the  contractor,  signed  by  the  architects  and  by  Mardis  and  ap- 
proved by  plaintiff,  which  is  as  follows : 
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''Order  No.  23. 
Agreement  for  Extra  Work. 

July  20,  1917. 


it 


<  t 


J.  C.  Mardis  Company, 
City. 

Gentlemen:  Re  Register  &  Tribune  Bldg. 

**  Confirmation  of  verbal  agreement  made  July  19, 1917,  that 
5  per  cent  shall  be  added  to  the  cost  of  the  work  covered  by 
Article  XXI  of  contract  dated  March  10,  1916.  Such  additional 
work  to  be  done  any  time  before  the  contract  is  completed.  5 
upper  floors  $3,350  plus  5  per  cent.  In  accepting  this  order  for 
extras  or  deductions  it  is  agreed  by  the  contractor  that  the  time 
for  completing  the  building  shall  not  be  extended  unless  ex- 
pressly stated  in  the  order  and  that  this  order  shall  not  in  any 
way  alter  the  terms  of  the  contract.  When  this  order  constitutes 
an  original  contract  it  is  understood,  unless  otherwise  distinctly 
stated,  that  it  covers  the  furnishing  of  all  labor,  material,  and 
apparatus  necessary  to  deliver,  install,  and  complete  the  work 
named.  The  contractor  must  verify  all  measurements  at  the 
building,  and  report  any  seeming  errors  before  executing  the 
work.  All  work  and  materials  shall  be  the  best  of  their  respec- 
tive kinds  and  subject  to  the  approval  of  the  architects.  The 
contractor  shall  be  responsible  for  all  violations  of  building 
laws  and  regulations.  The  contractor  shall  be  responsible  for 
all  damages  to  the  premises  and  for  the  safety  of  his  own  work 
until  its  acceptance,  and  he  shall  remove  all  his  rubbish. 

** Accepted:  J.  C.  Mardis  Co.,  J.  C.  Mardis,  Contractor. 

**Proudfoot,  Bird  &  Rawson. 
** Approved:  Gardner  Cowles.'' 


It  is  the  contention  of  the  surety  company  that  this  was  an 
agreement  without  its  knowledge  or  consent  to  alter  the  con- 
tract, and  that  thereby  it  was  released.  On  this  point,  they 
cite  Ward  v.  Haren,  139  Mo.  App.  8  (119  S.  W.  446) ;  Missouri 
Bridge  dk  Iron  Co,  v,  Stewart,  134  Mo.  App.  618,  621 ;  Judah 
V,  Zimmerman,  22  Ind.  388;  Beers  v.  Wolf,  116  Mo.  179  (22  S. 
W.  620).  The  first  two  cases  hold,  in  substance  and  effect,  that 
a  contractor  may  not  be  held  to  the  time  limit  by  an  owner,  with- 
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out  an  allowance  of  the  time  made  necessary  for  changed  condi- 
tions of  the  work  by  the  requirement  of  additional  work,  and  so 
on.  In  the  Ward  case,  the  contractor  was  free  to  make  altera- 
tions or  do  extra  work,  at  the  suggestion  of  the  builder,  for  addi- 
tional compensation,  or  to  decline  to  do  so,  as  he  saw  fit.  The 
court  said  that  there  are  cases  where  the  owner  has  reserved  to 
himself,  by  the  contract,  the  power  of  ordering  alterations  or 
extra  work  on  the  building,  and  the  contractor  is  obliged  to  per- 
form such  orders,  without  the  right  to  demand  an  extension  of 
time  for  the  completion  of  the  work ;  and  that,  in  such  a  case,  the 
doctrine  obtains,  where  the  owner  orders  additional  work  which 
the  contractor  may  not  refuse  to  do,  and  thus  delays  the  com- 
pletion of  the  building,  that  the  act  of  the  owner  in  thus  order- 
ing extra  work  operates  to  waive  or  extend  the  time  y^ithin  which 
the  building  should  be  completed;  that  the  law,  in  refusing  to 
tolerate  the  exaction  of  that  which  is  impossible,  implies  relief 
from  the  obligation  as  to  time;  and  that  the  exercise  of  an 
arbitrary  power  by  the  owner,  which  would  result  in  mulcting 
the  contractor  in  damages  for  failure  to  complete  the  building 
within  the  time,  is  not  permissible.  In  the  Judah  case,  a  second 
contract  was  entered  intd,  by  which  an  additional  story  was  to 
be  put  on  the  building,  and  another  contract  was  entered  into, 
extending  the  time  for  its  completion.  The  court  held  that  these 
were  material  changes  of  the  original  contract  for  which  the 
surety  company  had  given  bond. 

We  think  the  cases  are  not  applicable.  The  contract  and 
the  facts  are  not  similar  to  the  instant  case.  There  was  no  agree- 
ment for  an  extension  of  time,  and  the  order  of  the  architects, 
though  not  made  until  after  September  1,  1916,  provided  that 
the  work  of  finishing  the  upper  floors  should  be  done  before 
the  building  was  completed.  Other  provisions  of  the  contract 
provide  for  extras.  A  completion  of  a  part  of  these  floors  was 
required  under  the  terms  of  the  contract;  but  under  the  order 
of  the  architect  of  July  20,  1917,  the  agreement  for  extra  work, 
Mardis  was  required  to  perform  the  w^ork  covered  by  Article 
XXI,  and  such  additional  work,  under  the  architects'  order, 
was  to  be  done  at  any  time  before  the  contract  was  completed. 
This  covered  five  extra  floors,  at  the  compensation  therein  fixed 
and  agreed  upon.     The  work  was  ordered  as  extra  work,  and 
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further,  for  additional  compensation  for  the  work  than  that 
stipulated  in  Article  XXI.  Extra  work  is  authorized  and  pro- 
vided for  in  Article  VI,  which  also  makes  provision  for  agree- 
ment between  the  parties  as  to  the  price  of  said  work ;  and  this 
is  the  contract  of  which  the  surety  company  has  guaranteed 
the  performance  on  the  part  of  Mardis.  As  to  alterations  and 
repairs,  and  the  agreement  as  to  the  price,  under  the  principal 
contract,  it  is  stipulated  that  the  principal  contractor  and  the 
owner,  or  the  architect,  could  agree  upon  the  price  to  be  paid 
for  extra  work  required. 

4.  The  next  contention  of  the  surety  company  is  that  the 
action  of  plaintiff  in  taking  over  the  building  from  the  con- 
tractor in  December,  1917,  in  accordance  with  Article  XII  of 

the  contract,  as  plaintiff  claims,  was  wholly  un- 
ditiona:  failure     justified.     This  luvolvcs  a  Consideration  of  the 

to  produce  ar-  .  ,  >^  n    .1  •  j  1  • 

chitect's  certif-      evidence.     Some  of  the  evidence  bearing  upon 

the  failure  of  the  contractor  to  proceed  in  the 
performance  of  the  contract  has  been  referred  to.  It  would  serve 
no  useful  purpose  to  detail  the  evidence.  We  think  the  evidence 
shows  that  the  order  was  justified. 

5.  It  is  contended  by  appellant  surety  company  and  Mardis 
that  no  competent  evidence  was  offered  by  plaintiff  to  prove 
his  damages  for  furnishing  material  or  finishing  the  work,  for 
the  reason  that  the  same  had  not  been  ordered  and  certified  by 
the  architect  in  accordance  with  the  expressed  provisions  of  the 
contract;  and  hence  that,  there  being  no  competent  evidence  of 
such  damage,  the  contractor  is  not  liable  to  the  owner ;  and  that, 
if  the  contractor  is  not  liable,  the  surety  is  not.  The  part  of  the 
contract  relied  upon  at  this  point  is  the  latter  part  of  Article 
XII,  which  provides  that : 

**The  expense  incurred  by  the  owner  as  herein  provided, 
either  for  furnishing  material  or  for  finishing  the  work,  and 
any  damage  incurred  through  such  default,  shall  be  audited 
and  certified  by  the  architects,  whose  certificate  shall  be  con- 
clusive upon  the  parties,  and  such  damage  shall  be  paid  by  the 
contractor  to  the  owner." 

As  before  said,  the  architects  did  issue  proper  certificates  in 
December,  and  they  issued  a  certificate  as  to  the  number  of  days 
for  which  plaintiff  was  entitled  to  damages  for  delay ;  but  as  to 

Vol.  192  Ia.— 58 
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other  matters  in  the  provision  just  quoted,  no  certificate  was 
produced.  On  this,  appellants  cite  McNamara  v.  Harrison,  81 
Iowa  486,  490;  Edwards  v.  Louisa  County,  89  Iowa  499;  Ross 
V.  McArthur  Bros.,  85  Iowa  203 ;  Miller  v.  Mason  City  <&  F.  D. 
B.  Co,,  132  Iowa  412;  International  Cement  Co,  v.  Beifeld,  173 
111.  179  (50  N.  E.  716) ;  Amerimn  Bonding  &  Tr,  Co.  v.  Gibson 
County,  127  Fed.  671.  Counsel  for  plaintiff  cite  no  authority 
on  this  proposition,  and  their  argument  is  very  brief  in  regard 
to  it. 

As  we  understand  the  claim,  or  one  of  the  claims,  of  these 
appellants,  it  is  that,  from  the  cases  cited,  the  action  is  prema- 
turely brought,  and  the  suit  may  not  be  maintained  until  the 
certificate  is  produced.  If  it  is  the  claim  that  the  action  should 
abate,  then  we  do  not  find  that  defendants  have  pleaded  the 
matter  in  abatement. 

Plaintiff  contends  that  all  conditions  precedent  have  been 
waived  by  these  appellants  and  by  the  surety  company,  by  its 
repudiation  and  attempted  cancellation  of  the  bond  and  its 
claim  that  it  was  void  from  the  beginning,  because  the  claimed 
cancellation  was  on  other  grounds.  On  this,  appellee  cites  Car- 
son V.  Oerman  Ins,  Co,,  62  Iowa  433 ;  Boyd  v.  Cedar  Rapids  Ins. 
Co,,  70  Iowa  325 ;  Elliott  v.  Home  Mut.  H.  Assn.,  160  Iowa  105 ; 
and  other  cases.  Plaintiff  contends,  also,  that  no  other  ground 
can  now  be  urged  in  defense,  except  the  alleged  misrepresenta- 
tion as  to  the  Morava  contract,  citing  Wood  v.  Hall,  138  Iowa 
308 ;  Prichard  v.  Mvlhall,  140  Iowa  1,  9 ;  and  other  cases.  These 
cases  are  cited  as  a  waiver  of  all  conditions  precedent  to  be 
kept  and  performed  by  the  plaintiff.  To  this  the  surety  com- 
pany responds  that  a  waiver  is  a  voluntary  relinquishment  of  a 
known  right  (citing  cases),  and  that  the  surety  company  did 
not  know  of  the  alleged  misrepresentation  relied  upon,  until 
the  work  was  partly  completed. 

We  shall  not  discuss  the  matter  as  to  whether  there  was  a 
waiver,  since  we  have,  in  prior  divisions  of  the  opinion,  held 
that  the  other  defenses  were  not  sustained.  Nor  shall  we  go  into 
the  question  of  the  waiver  as  to  the  point  under  consideration 
in  this  paragraph,  preferring  to  place  the  decision  upon  other 
grounds.  The  cases  cited  hold  that,  where  the  contract  makes 
the  production  of  the  architect's  certificate  a  condition  pre- 
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cedent,  such  production  is  necessary  unless  a  sufficient  reason  or 
excuse,  or  waiver  appears.  The  contract,  or  that  part  of  it  now 
under  consideration,  does  not  expressly  make  such  a  certificate  a 
condition  precedent.  9  Corpus  Juris  757  lays  down  the  rule 
that  such  a  provision  is  binding,  where  the  contract  either  ex- 
pressly or  impliedly  makes  a  reference  to  arbitration  or  to  a 
certificate,  decision,  or  estimate  of  an  architect  a  conditioh 
precedent  to  the  right  of  the  builder  to  recover  compensation, 
or  unless  the  obtaining  of  such  is  excused  or  waived.  There  may 
be  some  question  whether  the  provision  quoted  impliedly  makes 
the  certificate  a  condition  precedent ;  but  conceding,  for  the  sake 
of  argument,  that  it  does,  then  we  have  the  question  as  to  whether 
plaintiff  was  excused,  or  whether  there  was  a  sufficient  reason 
for  not  producing  the  certificate.  The  bond  of  the  surety  com- 
pany provides  that  the  surety  company  should  not  be  liable  to 
any  action  instituted  later  than  July  1,  1917;  and  when  the 
second  year's  premium  was  paid,  this  time  was  extended  to 
March  15,  1918.  Under  this  provision  of  the  bond,  suit  must 
have  been  brought,  as  it  was,  before  that  date.  At  that  time, 
the  building  had  not  been  completed.  There  were  one  or  two 
items  amounting  to  $500  or  $600,  necessary  to  complete  the 
building.  This  being  so,  the  plaintiff  could  not  produce  a  certif- 
icate covering  completely  and  exactly  all  the  items.  The  build- 
ing was  completed  at  a  later  date,  and  accepted  by  the  owner 
and  the  architects.  The  architect  was  a  witness  in  the  case, 
and  testified  as  to  the  expense  and  as  to  the  matters  referred 
to  in  the  quoted  part  of  the  contract  before  set  out.  The  surety 
company  objected  to  the  facts  admitted  in  the  stipulation,  be- 
cause not  material  or  relevant ;  and  to  the  testimony  of  the  archi- 
tect, the  objection  was  that  it  called  for  the  conclusion  of  the 
witness,  and  that  it  was  incompetent,  irrelevant,  and  immaterial. 
At  the  last  of  the  testimony  of  the  architect,  the  further  objec- 
tion was  made  that  this  was  an  improper  manner  in  which  to 
prove  the  matter  at  issue,  and  incompetent  for  that  reason.  But 
this  last  mentioned  objection  was  in  regard  to  whether  plaintiff 
and  Mardis  agreed  on  the  correction  of  one  item.  The  specific 
objection  that  no  certificate  was  presented  was  not  made. 

Without  taking  further  time  at  this  point,  we  think  that, 
under  the  entire  record,  the  action  should  not  abate,  nor  should 
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the  failure  to  produce  the  certificate  operate  as  a  bar  to  plain- 
tiff's recovery.  The  amounts  allowed  by  the  trial  court  are  not 
in  serious  dispute;  indeed,  they  are,  for  the  most  part, 
stipulated. 

6.  The  next  contention  on  the  part  of  the  appellant  surety 
company  is  that'  the  court  erred  in  overruling  its  motion  to  re- 
quire plaintiff  to  elect  whether  he  would  proceed  solely  against 
it,  or  solely  against  the  other  defendants;  and  that,  if  plaintiff 
refused  to  elect,  the  court  should  strike  from  the  petition  the 
alleged  cause  of  action  against  the  other  defendants.  The 
thought  is  that,  as  to  the  surety  company,  this  was  an  action  at 
law.  No  motion  was  made  to  transfer  the  cause  to  the  law 
docket.  The  other  defendants  are  not  complaining  that  the 
court  refused,  on  motion  of  this  defendant,  to  strike  the  cause 
of  action  of  thp  other  defendants.  Whether  this  was  the  proper 
remedy,  we  need  not  determine.  There  is  no  argument  at  all 
on  this  point  by  plaintiff,  and  appellants'  argument  is  very 
brief.  No  cases  are  cited.  The  motion  recites  that  if,  in  this 
suit,  plaintiff  should  procure  a  judgment  against  Mardis,  then, 
upon  the  failure  of  the  surety  company  to  fulfill  the  conditions 
of  its  bond,  plaintiff  could  sue  at  law  on  the  bond.  The  several 
defendants  and  cross-petitioners  could,  perhaps,  also  bring  sepa- 
rate suits  against  Mardis  and  plaintiff.  The  theory  of  plaintiff 
was  to  bring  in  all  parties  having  any  Interest,  that  all  might  be 
bound,  and  to  prevent  a  multiplicity  of  suits.  On  this  particular 
feature  of  the  matter,  the  surety  company  does  not  argue  that 
this  may  not  be  done. 

7.  It  is  contended  by  the  surety  company  that  the  excess 
cost  of  the  building,  over  and  above  the  amount  named  in  the 
contract,  was  caused  by  plaintiff,  or  by  those  under  his  super- 
vision ;  and  that,  therefore,  plaintiff  cannot  recover  against  Mar- 
dis or  against  the  surety.  Mardis  makes  the  same  claim,  and  that 
the  excess  cost  was  the  result  of  the  false  representation  before 
referred  to,  and  that  he  was  entitled  to  recover  compensation  and 
damages  asked  by  him  in  his  counterclaim.  Some  of  the  matters 
before  set  out  have  a  bearing  on  this.  We  shall  not  go  into  the 
evidence  further,  but  content  ourselves  with  saying  that  such 
claims  by  the  defendants  are  not  sustained. 

8.  Finally,  the  plaintiff,  as  cross-appellant,  complains  that 
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the  trial  court  erroneously  entered  judgment  against  him  in 
favor  of  cross-petitioners  for  labor  and  material  which  went  into 

the  building,  which  labor  and  material  were  fur- 
'  subject-matter:      nishcd   by    cross-petitioucrs,    under    their    con- 
ing con  ra    .  ^j.^^^  ^j^j^   Mardis.     Such   defendants,   other 

than  Mardis,  asked  judgment  against  Mardis,  plaintiff,  and  the 
surety  company,  and  that  mechanics'  liens  filed  in  their  behalf 
be  established  on  the  building.  The  contest  in  regard  to  this  is 
between  plaintiff  Cowles  and  the  cross-petitioners.  As  to  some 
of  the  cross-petitioners,  judgment  was  entered  in  their  favor 
against  Mardis  and  the  plaintiff ;  and  as  between  Mardis  and 
plaintiff,  judgment  was  rendered  in  favor  of  plaintiff  against 
Mardis  to  the  amount  for  which  judgment  was  entered  against 
Cowles;  and  their  liens  were  established.  As  to  the  Standard 
Glass  &  Paint  Company  and  three  other  cross-petitioners,  whose 
liens  were  not  filed  in  time,  a  personal  judgment  was  entered 
against  Mardis  and  plaintiff,  Cowles,  on  the  theory  that  Mardis 
had  purchased  the  material  from  the  cross-petitioners  which 
entered  into  the  building  covered  by  the  contract  between  Mardis 
and  plaintiff,  Cowles.  As  to  these,  judgment  was  also  entered 
against  Cowles,  on  the  theory  that,  under  the  contract  between' 
Mardis  and  plaintiff,  Cowles,  Cowles  was  the  principal  and 
Mardis  the  agent  or  employee.  As  to  the  glass  company  and 
the  three  others,  their  claimed  liens  were  not  established.  None 
of  the  cross-petitioners  furnishing  labor  and  material  have 
appealed. 

It  is  thought  by  plaintiff  that  the  court  erred  in  finding 
that  the  contract  between  plaintiff  and  Mardis  constituted  a  con- 
tract of  agency  or  employment.  The  claim  is  that  Mardis  was 
an  independent  contractor,  and  that  the  cross-petitioners  were 
subcontractors  under  Mardis. 

As  to  the  first  class  of  cross-petitioners  above  referred  to, 
whose  liens  were  established,  there  is  no  controversy.  The  cross- 
appellant  concedes  that  their  claims  were  rightly  established, 
and  concedes  that  the  questions  involved  by  plaintiff's  cross- 
appeal  are  immaterial,  except  as  they  enter  into  the  rights  of 
plaintiff  and  Mardis  and  the  surety  company.  The  claim  is  that 
the  judgments  in  favor  of  the  last  class  of  cross-petitioners  were 
erroneous;  that,  since  they  have  not  appealed  from  the  refusal 
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of  the  trial  court  to  establish  liens  in  their  favor,  if  they  recover 
at  all  it  must  be  upon  the  theory,  as  this  appellant  says,  that 
the  contract  between  plaintiff  and  Mardis  made  plaintiff  the 
principal  and  Mardis  his  agent  or  employee,  for  the  purchase  of 
labor  and  material  from  cross-petitioners. 

There  are  some  provisions  in  the  contract  between  plaintiff 
and  Mardis  which  may  have  a  bearing  upon  this  feature  of  the 
case,  and  which  have  not  before  been  set  out.  We  have  before 
referred  to  Article  I  of  the  contract,  by  which  Mardis  was  to 
purchase  all  materials  and  employ  all  labor  necessary  to  com- 
plete a  twelve-story  building,  and  by  which  he  agreed  to  furnish, 
at  his  own  expense,  all  the  tools,  machinery,  etc.,  necessary. 
Article  X  provides  in  part,  and  substantially,  that  the  contractor 
agrees  that  he  will  not  purchase  any  materials  for  use  in  the 
construction  of  the  work  unless  or  until* the  prices  and  quantity 
have  been  approved  by  the  owner,  and  that  he  will  furnish  to 
the  owner  a  statement  of  all  prices  of  all  materials  he  proposes 
to  purchase,  except  that  the  contractor  shall  have  the  right  to 
make  small  purchases,  from  time  to  time,  without  submitting 
prices,  but  not  exceeding  $350.  Article  XI  provides  substan- 
tially that  the  contractor  is  to  take  all  necessary  precautions  and 
safeguards  against  the  happening  of  accidents,  and  that  he 
will  be  responsible  for  them  and  will  indemnify  and  save  harm- 
less the  owner  from  the  payment  of  damages  that  may  occur  in 
or  about  the  work,  etc.  Article  XIII  provides  that,  upon  the 
completion  and  final  acceptance  by  the  owner,  and  upon  pay- 
ment by  the  owner  to  the  contractor  of  the  account  then  due  and 
owed  to  him,  the  contractor  will  execute  a  release  to  the  owner 
of  all  claims,  etc.  Article  V,  heretofore  set  out,  provides  that 
the  contractor  shall  employ  all  the  labor  and  purchase  all  the 
materials,  and  the  owner  agrees  to  advance  to  the  contractor, 
from  time  to  time,  money  in  sufficient  amounts  to  meet  the  pay 
rolls  and  pay  all  material  bills  when  due,  etc. 

As  said,  it  is  conceded  that  the  labor  and  material  furnished 
by  cross-petitioners  went  into  the  building.  It  is  urged  by  the 
glass  company,  and  the  argument  applies  to  other  cross-peti- 
tioners now  in  controversy,  that  whether  or  not  the  contract 
between  plaintiff  and  Mardis  was  strictly  an  agency  contract, 
by  its  terms,  plaintiff  was  at  all  times  primarily  liable  for  the 
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material  purchased  by  Mardis,  under  the  original  contract ;  and 
that  Mardis  was  not  an  independent  contractor.  We  take  it 
that  Mardis  would  be  liable  to  these  cross-petitioners,  because 
he  made  a  contract  with  them.  We  do  not  understand  that  any- 
one claims  otherwise;  so  that,  as  said,  the  question  is  whether 
plaintiff,  Cowles,  is  liable  to  cross-petitioners,  under  the  original 
contract  between  Cowles  and  Mardis.  /  The  case^  hold  that  there 
may  be  a  dual  character  or  relation  in'-some  cases,  without  neces- 
sarily creating  a  repugnancy  or  inconsistency ;  that,  as  to  some 
parts  of  the  work,  a  party  may  be  a  contractor,  and  yet  be  a 
mere  agent  or  employee,  as  to  other  work. '  14  Ruling  Case  Law 
76.  In  the  recent  case  of  Love  Bros,  v.  Mardis,  189  Iowa  350, 
the  contract  in  some  respects  was  quite  similar  to  the  contract 
in  the  instant  case.  But  in  the  cited  case.  Article  VI  of  the' con- 
tract provides  that  the  owner  appoints  the  contractor  his  duly 
authorized  agent,  for  the  employment  of  all  labor  and  purchase 
of  all  material,  etc.  In  that  case,  we  held  that  personal  judg- 
ments were  properly  entered  against  both  the  principal  and 
agent,  where  the  agent  ordered  goods  in  his  own  name  for  his 
principal's  benefit,  and  where  the  principal  received  the  benefit 
because  the  labor  and  material  went  into  the  building.  We 
shall  not  again  refer  in  any  detail  to  the  provisions  of  the  orig- 
inal contract.  Though  the  contract  between  plaintiff  and  Mardis 
was  for  the  erection  of  the  building,  under  the  terms  of  the  con- 
tract, for  the  performance  of  which  contract  the  surety  com- 
pany bound  itself,  still  there  was  no  fixed  contract  price  for  the 
completion  of  the  building,  and  the  owner  reserved  some  con- 
trol, especially  as  to  purchasing  materials  and  as  to  employ- 
ment of  labor  which  went  into  the  owner's  building,  such  as 
these  cross-petitioners  are  claiming  for.  As  between  plaintiff 
and  Mardis,  in  regard  to  Mardis 's  contracts  with  materialmen, 
briefly  repeating,  among  other  provisions  of  the  contract  we 
find  that  plaintiff,  under  his  contract  with  Mardis,  was  to  ad- 
vance the  money  in  suflScient  amounts  to  meet  the  pay  rolls  and 
to  pay  all  material  bills;  purchases  by  Mardis  were  to  be  with 
the  approval  of  the  owner,  which  would  not  be  necessary  if 
Mardis  were  strictly  an  independent  contractor ;  and  the  owner 
reserved  the  right  to  determine  the  rate  of  wages,  under  certain 
circumstances.    Plaintiff  received  the  benefit  of  the  labor  and 
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material  furnished  by  these  cross-petitioners,  under  their  con- 
tracts with  plaintiff's  contractor,  Mardis.  Plaintiff  has  judg- 
ment against  the  surety  company  for  the  amounts  adjudged 
against  him,  in  favor  of  these  cross-petitioners* 

We  think  plaintiff  has  no  just  cause  of  complaint,  and  the 
judgment  and  decree  are  aflBrmed  on  plaintiff's  appeal. — Af- 
firmed  on  all  appeals, 

Evans,  C.  J.,  Weaver,  Stevens,  Arthur,  Paville,  and  De 
Graff,  J  J.,  concur. 


C.  H.  Creamer,  Appellant,  v.  H.  E.  Stevens,  Appellee. 

FRAUD:     False  Bepresentatloxis — JTnry  Question.     Evidence  tending  to 

1  show  the  material  falseness  of  representations  that  lands  were  "good 
farm  lands,  not  subject  to  overflow,  and  worth  $225  per  acre,"  re- 
viewed, and  held  to  present  a  jury  question  on  the  issue  of  damages, 
even  though  plaintiif  had  made  a  superficial  examination  of  the 
land  prior  to  the  purchase. 

Evans,  C.  J.,  and  Arthur,  J.,  dissent. 

FRAUD:     False  Repreeentations — ^NegUgence  of  Victim.    Principle  ree- 

2  ognized  that  it  does  not  lie  in  the  mouth  of  one  who  has  grossly 
misrepresented  a  thing  to  plead  that  his  victim  was  an  easy  mark. 

Appeal  from  Warren  District  Court. — L.  N.  Hays,  Judge. 

December  15,  1921. 

Action  at  law,  to  recover  damages  for  fraud  and  misrepre- 
sentation in  the  sale  and  exchange  of  real  estate.  Trial  to  a 
jury.  At  the  close  of  plaintiff  *s  evidence,  the  trial  court  directed 
a  verdict  for  defendant.    Plaintiff  appeals. — Reversed. 

Clarke  &  Cosson  and  W.  H.  Berry,  for  appellant. 
A.  V.  Proudfoot  and  V.  B.  McGinnis,  for  appellee. 

Preston,  J. — The  evidence  must  be  construed  most  strongly 
in  plaintiff's  favor.    Plaintiff  was  a  farmer,  residing,  at  the 
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time  of  this  transaction,  at  Geddes,  South  Dakota.     He  now 

lives  at  La  Feria,  Texas.  Plaintiff  owned  320 
'  repreewitations:  acres  of  land  near  Geddes.  The  land  was  under 
jury  question.  cultivation,  and  upon  it  was  what  plaintiff  de- 
scribes as  a  fine  house.  The  land  was  incumbered.  Plaintiff  had 
listed  it  for  sale  with  agents  at  Geddes,  at  $100  per  acre.  De- 
fendant is  a  resident  of  Iowa,  and  plaintiff  testifies  that  he  under- 
stood that  defendant  had  not  been  a  resident  of  Texas.  De- 
fendant was  the  owner  of  80  acyes  of  land  near  Mercedes,  Texas, 
which  he  had  owned  for  more  than  three  years  before  the  execu- 
tion of  the  contract  in  question.  This  land  is  eight  or  ten  miles 
from  La  Feria.  Defendant  had  listed  his  Texas  land  with  an 
agent  named  Beck,  at  Geddes.  There  was  some  talk  between 
plaintiff  and  Beck  about  exchanging  the  two  properties,  but  the 
terms  were  not  discussed.  This  was  before  plaintiff  had  met  the 
defendant,  and  before  plaintiff  had  gone  to  Texas,  and  before 
he  had  seen  defendant's  land.  The  negotiations  between  plaintiff 
and  defendant,  the  alleged  false  representations,  and  the  execu- 
tion of  the  written  contract  for  the  sale  or  exchange  of  the  prop- 
erties, were  had  after  plaintiff  had  returned  from  Texas.  Plain- 
tiff, through  an  agent  at  Geddes,  had  purchased  80  acres  of 
land  near  La  Feria,  a  few  months  before  the  transaction  in 
question;  and  he  bought  24  acres  more,  also  near  La  Feria, 
when  he  was  in  Texas.  As  we  understand  the  record,  plaintiff 
had  been  induced  by  some  land  company  to  go  to  Texas  to  look 
at  land  near  La  Feria,  and  he  purchased  the  first  80  acres  at 
that  time.  Later,  plaintiff  went  to  Texas  again  with  a  land 
company,  on  a  land  excursion,  taking  a  person  with  him  to  look 
at  land  belonging  to  the  company.  Plaintiff  was  acting  as  an 
agent,  or  subagent,  for  one  of  the  land  companies.  The  ex- 
cursion was  on  the  land  company's  car.  This  was  a  part  of  his 
business  on  that  trip.  While  there,  he  availed  himself  of  the 
opportunity  of  driving  over  to  defendant's  80  acres.  This  was 
a  part  of  his  business  on  the  trip.  The  plaintiff  says  he  made 
only  a  hasty  and  cursory  examination  of  defendant's  land;  that, 
when  he  got  within  half  a  mile  of  it,  the  driver  ran  into  a  miyd- 
hole,  and  plaintiff  walked  half  a  mile,  and  got  up  to  the  bridge 
that  runs  over  the  irrigation  canal  at  the  northwest  comer  of 
defendant's  80 j  that  from  there  he  could  look  over  the  entire 
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land,  it  being  level ;  that  he  did  not  go  over  the  land.  The  evi- 
dence shows  that  little  good  would  have  been  accomplished  by 
walking  over  it,  as  conditions  existed  at  that  time.  The  land  was 
covered  with  undergrowth  and  some  timber.  He  noticed  a 
slough  with  some  water  in  it  near  the  comer,  probably  100 
yards.  The  slough  seemed  to  run  along  north,  and  then  turned 
away  from  the  land  100  yards  east  from  where  he  was.  The 
slough  was  about  100  yards  across, — could  not  see '  how  long. 
This  was  two  weeks  before  he  saw  defendant.  He  says  the  land 
looked  pretty;  that  there  was  no  evidence  that  it  had  over- 
flowed or  would  overflow.  The  excursion  train  was  to  leave  in 
the  evening,  and  plaintiff  was  in  a  hurry  to  get  back  to  town  to 
go  with  the  land  company,  because  of  the  cheaper  rates.  He 
walked  back  to  town  down  the  railroad  track.  Plaintiff  was 
shown  the  defendant's  80  by  one  Biggs,  who  lived  near  the 
land.  Biggs  told  plaintiff,  in  substance,  that  the  land  was  liable 
to  overflow.  Plaintiff  returned  to  Q-eddes,  and  while  he  and 
defendant  were  there,  negotiating  for  the  sale  or  exchange  of 
the  lands,  plaintiff  told  defendant  that  he  had  heard  that  the 
land  overflowed,  and  asked  him  '*What  about  itT'  Defendant 
said  that  there  was  nothing  to  that ;  that  the  land  was  all  right, 
and  he  did  not  know  why  anybody  would  knock  on  that  land. 

**He  said  it  was  just  the  land  that  he  wanted,  and  that  he 
had  decided  to  go  down  there  and  live  on  it;  but  on  account 
of  some  sickness  or  death,  he  had  decided  not  to  go,  and  to  offer 
it  for  sale.  I  made  him  an  offer,  and  tried  to  get  him  to  come 
down  to  $200,  but  he  would  not  cut  a  bit.  He  said  his  land  was 
worth  $225  an  acre,  worth  the  money,  and  he  could  not  do  any 
better.  He  recommended  it  as  good  land;  that  it  was  good 
farm  land.  I  believed  the  defendant,  believed  him  as  against 
Biggs.  I  relied  on  what  Stevens  said.  I  believed  he  told  me  the 
truth, — that  caused  me  to  enter  into  the  written  contra  t.  I 
told  him  I  had  always  held  my  land  at  $100  an  acre.  He  ref  's  d 
to  close  on  those  terms,  and  I  finally  came  do\vn  to  $90.  I  never 
saw  his  land  except  the  one  time,  and  I  glanced  over  it  before 
thQ  deal  was  closed  in  South  Dakota.'' 

Plaintiff  says  that  $90  an  acre  was  the  actual  value  of  bis 
land.  Plaintiff,  while  in  Texas,  made  no  other  iuA'estigation  or 
inquiry  than  stated.    The  representations  were  that  defendant's 
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land  was  worth  $225  an  acre;  that  it  was  gpod  land,  good  farm 
I  (1  :  at  it  did  not  overflow.  These  representations  as  to 
i  ty  e"e  made  by  the  owner  of  the  land.  The 
s  .,  t  .6  laiid  wa;  not  worth  to  e  eed  $')  to 
t.^ai  t.e  land  d  d  overflow;  that  it  lies  between  t.vo 
...  d  t  e  lowest  part  of  this  land  is  in  the  water^o  rse  be- 
v*ei*  the  lake..,  and  overflows  in  case  of  overflow  of  the  Rio 
Grande  River, — sometimes  several  times  a  year,  other  times 
there  are  two  or  three  years  when  it  does  not  overflow ;  that,  at 
one  time,  the  water  was  from  1  to  8  feet  deep  over  the  entire 
80  acres;  that  the  effects  of  the  overflowing  would  not  show, 
except  at  the  time  of  the  overflow  or  soon  after ;  that  there  was 
nothing  to  indicate,  at  the  time  of  the  year  when  plaintiff  saw 
it,  that  it  did  overflow;  that  the  soil  is  a  sort  of  a^ gumbo,  hard 
and  sticky ;  that,  when  it  is  hard,  it  is  impossible  to  do  anything 
with  it;  that  only  just  at  the  right  time  can  you  do  anything 
with  it ;  that  it  is  sour  and  heavy ,"  that  it  will  not  raise  good 
crops, — a  little  cotton,  cane,  and  broom  com. 

It  appears  that  there  is  an  irrigation  ditch  near  this  land, 
but  the  evidence  is  that  it  was  not  large  enough  to  effect  an 
overflow.  Another  witness  says  that  from  his  experience  in 
farming  irrigated  land  around  Mercedes,  he  would  say  that  the 
land  is  worthless  for  farming. 

**The  fact  is  that  you  cannot  get  mules  enough  in  Hidalgo 
Comity  to  pull  a  plow  through  it  right  now ;  it  is  very  hard  to 
work.  When  it  is  dry,  it  is  very  hard.  When  it  is  wet,  nobody 
can  get  on  it;  nobody  can  walk  on  it/* 

The  character  of  the  land  in  these  respects  would  not  be 
readily  observed  by  such  an  examination  as  plaintiff  made, — 
at  least,  it  was  for  the  jury  to  say.  There  is  other  evidence 
that  the  land  lies  fairly  well  for  irrigating  purposes.  The  evi- 
dence is  that  the  land  would  have  been  worth  $225  or  more,  if 
as  represented.  We  have  not  attempted  to  go  into  the  details 
of  the  evidence. 

It  is  contended  by  appellant  that  gross  inadequacy  of  price, 
of  itself,  is  a  badge  of  fraud.  They  cite  Bayd  v.  Ellis,  11  Iowa 
97 ;  Smith  v.  Grimes,  43  Iowa  356,  363 ;  Sutton  v,  Greiner,  177 
Iowa  532,  536 ;  and  other  cases.  But  the  two  main  points  in  the 
case  are  whether  the  representations  were  mere  puffing,  trade 


924  Creamer  v.  Stevens.  [192  Iowa 

talk,  or  expressions  of  opinion  only,  or  whether  they  are  action- 
able; and  second,  whether  plaintiff,  under  the  evidence  in  the 
case,  as  matter  of  law,  relied  upon  his  own  investigation,  and  is 
therefore  estopped  from  claiming  that  he  relied  upon  and  was 
deceived  by  the  representations  of  defendant. 

1.  The  argument  of  appellee  proceeds  upon  the  theory,  at 
least  in  part,  that  the  mere  expression  of  opinion  as  to  value  is 
not  actionable,  and  that  such  are  the  only  representations  relied 
upon.  As  seen  by  the  foregoing,  the  matter  of  the  value  of  the 
land  was  not  the  only  representation.  There  were  representa- 
tions of  fact;  at  least,  it  was  a  question  for  the  jury  whether 
they  were  representations  of  fact  or  mere  expressions  of  opinion. 
Hetland  v.  BUstad,  140  Iowa  411,  415;  Else  v.  Thomas,  181 
Iowa  700.  It  is  the  general  rule  that  mere  expressions  of  opin- 
ion as  to  the  value  of  property,  when  standing  alone,  do  not  con- 
stitute actionable  fraud.  But  a  representation  as  to  value,  in 
connection  with  other  facts,  made  and  intended  to  be  taken  as 
a  fact,  where  believed  and  relied  upon  by  the  opposite  party  to 
his  injury,  is  actionable.  Hetland  v.  BUstad,  supra;  Hise  v. 
Thomas,  181  Iowa  700.  See,  also,  Ross  v.  Bolte,  165  Iowa  499, 
508 ;  having  v.  Wagner,  175  Iowa  198,  201 ;  Sutton  v.  Oreiner', 
177  Iowa  532,  535;  Remhe  v.  Ferguson,  183  Iowa  29,  37; 
Edwards  v.  Foley,  187  Iowa  5,  8;  Hogan  v.  McComhs  Bros., 
190  Iowa  650.  Many  other  cases  might  be  cited  on  this  point, 
some  of  which  are  cited  in  the  cases  above.  In  the  Hetland 
case,  supra,  we  quoted  with  approval  from  another  case,  that 
the  rule  that  no  one  is  liable  for  an  expression  of  an  opin- 
ion is  applicable  only  when  the  opinion  stands  by  itself,  as 
a  distinct  thing.  As  said,  there  are  representations  other 
than  the  statement  as  to  value.  The  question  has  been  be- 
fore us  many  times,  and  we  shall  not  again  review  the  cases 
under  which  plaintiff  was  entitled  to  go  to  the  jury  on  this 
question.  To  sustain  our  conclusion,  see  cases  last  above  cited, 
and  Hess  v.  McCardell,  182  Iowa  1121,  1126 ;  Sh^dtlefield  v.  Neil, 
163  Iowa  470;  Christeiisen  v.  Jauron,  (Iowa)  174  N.  W.  499 
(not  officially  reported) ;  RUexj  v.  Bell,  120  Iowa  618,  626.  The 
foregoing  are  the  later  cases  on  the  subject. 

2.  It  is  contended  by  appellant  that,  if  plaintiff  relied  upon 
the  statements  of  defendant,  and  was  defrauded  thereby,  he  is 


Dec,  1921]  Creamer  v.  Stevens.  925 

entitled  to  relief,  even  though  he  failed  to  resort  to  the  means 
2.  Fraud:  false  available  for  the  detection  of  the  falsity  of  the 
nS'fg^ce*oT**  Statements;  and  that  he  is  entitled  to  relief 
^**^**™'  even  though  he  made  some  examination  of  the 

land  in  question.  Many  of  the  eases  before  cited  are  cited  on 
this  proposition.  In  one  of  the  last  cases,  Christensen  v.  Jauron, 
supra,  the  court  instructed  the  jury  that  if,  upon  inspection  of 
the  land,  plaintiffs  ascertained  the  falsity  of  the  representations, 
if  made,  or  might  have  done  so  by  the  exercise  of  ordinary  dili- 
gence, they  might  not  recover.  We  there  said,  as  we  have  said 
in  other  cases,  that  the  law  is  not  thus  tender  of  persons  practic- 
ing deceit ;  that,  if  plaintiffs  did  ascertain  the  actual  condition 
of  the  land,  they  could  not  have  relied  on  the  representations. 
But  the  victim  was  not  required  to  exercise  diligence  to  ascer- 
tain whether  the  wrongdoer  has  lied  to  him,  as  a  condition  pre- 
cedent to  recovery  of  the  damages  suffered  in  consequence  of 
the  deception.  Hise  v.  Thomas,  supra;  Holmes  v,  Rwers,  145 
Iowa  702;  Hetland  v,  Bilstad,  supra.  In  the  Holmes  case,  we 
said: 

"A  seller  who  has  successfully  entrapped  his  victim  with 
false  statements  of  the  kind  mentioned  will  not  be  permitted  to 
escape  when  called  upon  to  account  in  a  court  of  justice,  on  the 
ground  that  his  dupe  did  not,  but  ought  to  have,  suspected  him 
to  be  a  knave. ' ' 

See,  also,  Button  Land  Co.  v.  Noon,  163  Iowa  547 ;  Boddy 
V.  Eenry,  126  Iowa  31,  40 ;  Riley  v.  Bell,  120  Iowa  618 ;  SJiuttle- 
field  V.  Neil,  supra ;  Scott  v.  Burnight,  131  Iowa  507 ;  Christensen 
V,  Jauron,  supra.  In  the  last  named  case,  though  the  instruc- 
tion was  erroneous,  it  was  the  law  of  the  case,  and  we  considered 
the  question  as  to  whether  plaintiffs  ascertained  the  actual  con- 
dition of  the  land,  and  if  not,  whether  they  might  have  done  so 
by  the  exercise  of  ordinary  diligence,  as  the  court  had  instructed. 
Some  of  the  facts  there  are  similar  to  those  in  the  instant  case, 
bearing  upon  that  question,  and  we  said  that  whether  there  was 
diligence  depends  on  the  time  at  the  parties'  disposal,  and  other 
circumstances.  It  was  held,  even  under  the  instruction,  that  it 
was  a  question  for  the  jury  whether  plaintiff  discovered,  or 
should  have  discovered,  the  actual  condition.  So  it  is  in  the 
instant  case.    It  was  for  the  jury  to  say  whether,  under  all  the 
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circumstances  shown,  plaintiff  did  actually  know  the  condition, 
character,  quality,  and  value  of  the  land,  or  whether  he  relied 
upon  the  representations  of  the  defendant,  and  was  deceived 
thereby.  Many  of  the  cases  cited  by  appellee  are  from  other 
jurisdictions,  and  some  of  them  are  the  earlier  Iowa  cases. 

We  are  of  opinion  that,  under  the  record,  plaintiff  was 
entitled  to  go  to  the  jury  on  the  questions  now  presented.  The 
judgment  is — Reversed. 

Weaver,  Stevens,  Paville,  and  De  Graff,  JJ.,  concur. 

Evans,  C.  J.  (dissenting).  A  very  careful  reading  of  all 
the  evidence  in  the  record  convinces  me  that  plaintiff  did  not 
make  a  case  for  the  jury. 

Arthur,  J.,  joins  in  this  dissent. 


Fred  E.  Grouse,  Administrator,  Appellee,  v.  Ed  Mackey  et  al., 

Appellants  (and  three  other  cases). 

HIGHWAYS:      Highway   Improvement    Act — ^Inequitable    Assessment. 

1  The  requirement  of  the  Highway  Improvement  Act  that,  in  assess- 
ing benefits,  the  lands  shall  be  classified  in  a  graduated  scale  of 
benefits  by  giving  due  consideration  to  the  market  value  of  the 
lands  and  to  their  relative  location,  proximity,  and  accessibility  to 
the  improvement,  forbids: 

1.  A  flat  and  uniform  assessment,  based  only  on  market  value, 
and  applying  alike  to  all  lands  in  the  district,  wherever  situated;  or 

2.  A  higher  assessment  on  land  which  is  remote  from  an  as- 
sumed market  center,  but  within  the  district,  than  on  land  less  re- 
mote from  said  market  center,  on  the  sole  theory  that  the  owner  of 
the  more  remote  lands  will  use  more  of  the  improvement  in  going 
to  and  from  such  assumed  market  center  than  the  less  remote  land- 
owner.    (Ch.  237,  Sec.  14,  38  G.  A.) 

HIOHWAT8:     Highway  Improvement  Act — ^Review  by  Oonrt  of  In- 

2  eqnitable  Assessment.  Whether  the  court,  on  appeal  from  an  assess- 
ment under  the  Highway  Improvement  Act,  after  finding  that  the 
assessment  is  illegal  for  want  of  proper  classification  of  the  lands, 
should  remand  the  proceedings  to  the  highway  authorities,  quaere; 
but  a  reduced  assessment  made  by  the  court  in  accordance  with  the 
evidence  on  appeal  must  stand  when  the  landowner  does  not  com- 
plain, and  when  the  power  of  the  court  to  so  reform  the  assessment 
was  not  questioned  in  the  district  or  Supreme  Court. 
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« 

Appeal  from  Boone  Disiri^^i  Court, — G.  D.  Thompson,  Judge. 

December  15,  1921. 

In  the  district  court,  four  cases  were  consolidated  for  trial, 
and  such  consolidated  case  is  now  presented  to  us  on  appeal. 
Each  case  below  presented  an  appeal  from  an  order  of  the  board 
of  supervisors,  assessing  benefits  for  a  graveled  road  upon  the 
lands  included  in  the  district.  The  district  court  materially 
modified  the  order  of  the  board  of  supervisors,  and  from  such 
order  of  modification  the  board  has  appealed. — Affirmed. 

W.  W.  Ooodykoontz,  for  appellants. 

D.  (?.  Baker  and  John  A.  Hull,  for  appellees. 

Evans,  C.  J. — The  proceedings  before  the  board  of  super- 
visors were  had  under  the  provisions  of  Chapter  237  of  the  Acts 
of  the  Thirty-eighth  General  Assembly.    A  district  was  organ- 
ized, for  the  purpose  of  improving  ten  miles  of 
'  Highwiy^Vm-        highway  by  graveling  the  same.    Such  highway 
FneSuitaWe  aa*     extended  from  the  city  of  Boone  to  Ridgeport, 
swsmen  .  ^^  within  Boouc  County.    The  district  was  or- 

ganized so  as  to  create  a  zone  one  and  one-half  miles  wide  on 
each  side  of  the  improved  highway,  in  the  manner  provided  by 
Section  8  of  the  act  above  mentioned.  Twenty-five  per  cent  of 
the  cost  of  the  improvemenf  was  charged  upon  and  apportioned 
among  the  40-acre  tracts  included  within  such  two  zones.  A 
board  of  apportionment  was  duly  appointed,  in  accordance  with 
the  provisions  of  Section  14  of  such  act.  The  method  of  ap- 
portionment adopted  by  this  board  was  that  it  appraised  each 
40-acre  tract  within  the  district  at  its  fair  market  value.  Prom 
the  sum  total  of  the  market  value  of  all  the  lands  in  the  district, 
compared  wnth  the  amount  to  be  collected  therefrom  for  the  im- 
provement, it  determined  the  uniform  millage  necessary  to  be 
levied  upon  the  value  of  each  tract,  in  order  to  meet  25  per  cent 
of  the  cost  of  the  improvement.  This  millage  was  thiTS  found 
to  be  3.4.  It  thereupon  apportioned  against  each  40-acre  tract  a 
rate  of  3.4  mills  on  the  dollar,  upon  the  market  value  of  each 
tract.    This  apportionment  was  accepted  by  the  board  of  super- 
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visors  by  an  order  assessing  the  benefits  accordingly.  Each  of 
the  plaintiffs  herein,  having  appeared  before  the  board  and  filed 
their  objections,  appealed  from  such  order:  The  trial  court  found 
that  the  assessments  thus  ordered  by  the  board  were  illegal  and 
excessive,  and  reduced  the  same  materially  in  each  case. 

The  main  question  to  which  argument  is  directed  is:  Did 
the  board  of  apportionment  comply  substantially  with  the  statute 
in  the  plan  of  apportionment  adopted  and  in  its  method  of  com- 
puting the  benefits  to  be  assessed?  The  appellant  contends  for 
the  afl&rmative  on  this  question,  and  the  appellees  for  the  nega- 
tive. 

The  attack  upon  the  plan  is  predicated  upon  the  fact  that 
it  failed  to  take  any  account  of  the  alleged  increased  benefits 
accruing  to  the  landowners  most  remote  from  the  city  of  Boone ; 
and  that  it  failed  to  take  account  of  the  increased  benefits  ac- 
cruing to  the  owners  of  lands  abutting  upon  the  improved  high- 
way. 

Prom  what  has  been  already  stated,  it  will  be  noted  that 
the  plan  adopted  was  a  flat  and  uniform  assessment,  based  upon 
fair  market  value,  and  applying  alike  to  all  lands  in  the  district, 
wherever  situated.  The  road  in  question  is  included  within  the 
secondary  class,  as  distinguished  from  the  primary  road.  The 
plan  of  assessment  of  benefits  applicable  to  primary  roads  is 
made  applicable  by  the  statute  to  the  secondary  roads.  This  is 
set  forth  in  Section  14  of  the  act,  as  follows: 

*' Whenever  the  total  expense  of  such  improvement  within 
said  district  has  been  approximately  determined,  said  board  of 
apportionment  shall,  with  all  reasonable  dispatch,  personally 
inspect  and  classify  in  some  uniform  manner,  and  under  some 
intelligent  description,  and  in  a  graduated  scale  of  benefits,  all 
real  estate  within  said  districts.  Said  classificatian,  when  finally 
established,  shall  remain  as  a  basis  for  all  future  assessments  to 
cover  deficiencies,  if  any,  unless  the  board  of  supervisors,  for 
good  cause,  shall  authorize  a  revision  thereof.  Said  board  of  ap- 
portionment shall,  among  other  relevant  and  material  matters, 
if  any,  give  due  consideration  to  the  fair  market  value  per  acre 
of  each  of  the  different  tracts  of  real  estate,  to  their  relative 
location  and  productivity^  and  to  their  relative  proximity  and 
acccssibiUty  to  the  said  improvement,'^ 
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It  will  be  noted  that  the  statutory  plan  calls  for  a  classifica- 
tion by  the  board,  and  emphasizes  five  elements  that  are  to  be 
considered  in  such  classification:  ** Value, *'  ''location,"  ** pro- 
ductivity,'' ** proximity,*'  and  ** accessibility"  to  the  improve- 
ment. These  elements  blend  to  some  extent,  and  some  of  them 
approach  the  synonymous.  The  elements  of  productivity  and, 
perhaps,  location  are,  to  a  considerable  6xtent,  included  in  the 
consideration  of  value.  ** Location,"  ** proximity, "  and  ''acces- 
sibility" to  the  improvement  blend  closely. 

Did  the  plan  of  apportionment  adopted  by  the  board  of  ap- 
portionment "classify"  the  lands  in  the  district,  within  the 
statutory  requirement  here  set  forth? 

I.  The  first  ground  of  attack  upon  this  plan  argued  by  the 
appellees  is  that  the  plan  failed  to  take  account  of  the  increased 
benefits  accruing  to  the  respective  owners  of  lands  most  remote 
from  the  city  of  Boone.  The  appellees  all  reside  close  to  the 
city  of  Boone.  It  is  their  market  town.  Their  theory  is  that  a 
landowner  who  lives  close  to  the  city  of  Boone,  even  though  he 
lives  upon  the  highway,  has  occasion  ordinarily  to  use  only  that 
small  part  of  the  highway  which  intervenes  between  his  land  and 
the  city  of  Boone ;  and  that,  therefore,  landowners  who  are  more 
remote,  and  thereby  receive  the  use  of  a  longer  sector  of  the 
highway,  in  going  to  and  from  Boone,  should  be  charged  with  a 
greater  benefit  than  the  former.  According  to  this  theory,  the 
landowner  who  lives  the  most  remote  from  Boone  should  pay  a 
proportionately  higher  rate  of  benefit  than  any  intervening 
landowner. 

We  find  nothing  in  the  statute  which  makes  such  a  theory 
obligatory  upon  the  board.  Nor  does  the  theory  itself  impress 
us  as  sound  in  principle.  If  the  highway  under  improvement 
were  a  mere  spur  or  cul-de-sac,  maintained  for  the  purpose  of  in- 
gress and  egress  in  and  out  of  Boone,  such  a  theory  might  be 
applicable.  But  this  is  not  the  proper  conception  of  the  func- 
tion of  our  highways.  Our  highways  have  no  terminals.  Their 
value  to  the  landowner  consists,  not  only  in  that  they  connect 
him  with  this  town  or  with  that  one,  but  in  that  they  connect 
him  with  the  whole  interminable  system  of  highways,  and  thereby 
with  every  town.    True,  this  highway  has  a  value  to  the  land- 
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owner  in  that  it  enables  him  to  go  to  Boone.     It  likewise  en- 
ables him  to  go  to  Bidgeport. 

Section  3  of  the  act  above  quoted  provides : 
,  *  *  The  primary  road  system  shall  embrace  those  main  market 
roads   (not  including  roads  within  cities)    which  connect  €dl 
county-seat  towns  and  cities  and  main  market  centers," 

This  is  a  definite  declaration  of  the  statutory  purpose  of  the 
primary  highway  to  connect  all  county-seat  towns  and  main 
market  centers.  This  being  so,  it  would  be  clearly  impracticable 
to  select  one  market  center  and  to  predicate  an  increased  benefit 
to  a  landowner  upon  his  remoteness  from  such  market  center. 
This  rule  contended  for  by  appellees,  therefore,  could  not  be 
legitimately  applied  to  a  primary  road.  Jf  not  to  a  primary  road, 
then  it  could  not  be  so  applied  to  a  secondary  road;  because, 
under  the  statute,  the  same  method  of  classification  is  to  be  ap- 
plied to  a  secondary  road  as  is  provided  for  a  primary  road. 
Though  there  is  a  distinction  between  primary  and  secondary 
roads  in  their  general  scheme  of  connection  and  extension,  and 
though  it  is  the  primary  road  which  connects  the  county  seats 
and  the  market  centers,  and  makes  the  main  arteries  of  travel, 
yet  the  purpose  of  the  secondary  road  is,  nevertheless,  to  connect 
with  the  primary  roads,  and  to  become  thereby  a  branch  in  the 
great  system. 

Granting,  in  the  present  case,  that  the  principal  present 
value  of  the  highway  improvement  is  to  enable  contiguous  land- 
owners to  travel  to  Boone  and  to  Ridgeport,  and  that  Boone  is 
the  larger  city,  and  to  be  regarded,  therefore,  as  a  main  market 
center,  the  fact  remains  that  no  landowner  is  confined  to  one 
market  center,  and  that  farm  products  are  usually  hauled  to  the 
nearest  railroad  connection,  be  it  large  or  small,  and  that  the 
landowner  most  remote  from  Boone  is  most  contiguous  to  Ridge- 
port, and  for  that  very  reason  has  the  less  occasion  to  travel 
to  Boone.  We  make  these  observations  only  as  illustrative  of  the 
impracticability  of  applying  equitably  such  a  rule  as  is  con- 
tended for. 

In  further  illustration,  suppose  that,  by  the  joint  action  of 
the  two  counties,  a  district  had  been  formed  to  establish  a  high- 
way from  Boone  to  Port  Dodge,  should  the  landowner  contigu- 
ous to  Ridgeport  be  assessed  more  heavily  because  of  his  remote- 
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ness  from  Boone,  and  still  more  heavily  because  of  his  remote- 
ness from  Fort  Dodge?  Should  the  landowner  contiguous  to 
Boone  be  assessed  more  heavily  because  of  his  remoteness  from 
Fort  Dodge,  and  should  the  landowner  contiguous  to  Fort  Dodge 
be  assessed  more  heavily  because  of  his  remoteness  from  Boone  ? 
Could  the  Ridgeport  landowner  say  to  the  Boone  landowner, 
''You  should  be  assessed  more  heavily  than  I  because  you  are 
more  remote  from  Fort  Dodge  than  IV ^  and  could  he  say  to  the 
landowner  from  Fort  Dodge,  ''You  should  be  assessed  more 
heavily  than  I  because  you  are  more  remote  from  Boone  than 
I  ? "  In  other  words,  every  point  on  the  highway  is  remote  from 
somewhere  thereon,  and  is  likewise  near  to  somewhere  else.  It 
is  our  conclusion  that  the  "location,"  "proximity,"  and  "ac- 
cessibility" specified  in  the  statute  are  to  be  construed  as 
referring  to  the  improvement  as  a  whole,  and  not  to  an  assumed 
terminal  point  or  base  or  destination,  either  within  or  without 
the  line  of  the  highway. 

II.  This  brings  us  to  a  consideration  of  the  second  ground 
of  attack  upon  the  adopted  plan  of  apportionment,  viz.,  that  no 
account  was  taken  of  the  proximity  and  accessibility  of  the  lands 
to  the  improvement.  We  feel  no  hesitancy  in  saying  that  the 
adopted  plan  of  apportionment  wholly  ignored  this  feature  of 
the  statute.  Lands  that  were  situated  on  the  outer  edge  of  each 
zone,  one  mile  and  a  half  distant  from  the  improvement,  some 
of  them  quite  inaccessible  to  the  improvement  except  by  a  cir- 
cuitous route,  were  assessed  at  precisely  the  same  rate  upon 
their  market  value  as  were  the  lands  abutting  upon  the  highway. 
Some  of  these  lands,  because  of  their  larger  value,  were  assessed 
at  a  larger  total  than  any  of  the  lands  abutting  upon  the  im- 
provement. The  larger  value  upon  which  such  assessment  was 
made  was  not  created  by  nor  based  upon  the  benefits  of  the 
improvement.  That  lands  abutting  upon  a  graveled  highway 
receive  a  direct  benefit  by  reason  of  their  proximity  and  acces- 
.  sibility  thereto,  greater  than  lands  of  like  quality  and  value 
more  remote  and  more  inaccessible,  is  too  self-evident  to  tolerate 
argument.  Such  element  cannot  be  ignored  in  any  proper 
classification  under  the  statute.  Other  elements  being  equal, 
such  land  so  abutting  would  naturally  fall  into  a  class.  The 
practical  fact  is,  of  course,  that  even  such  lands  vary,  as  between 
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themselves,  in  other  qualities,  and  should,  therefore,  carry  dif- 
ferent assessments,  as  between  themselves.  But  this  does  not 
eliminate  the  special  advantage  to  be  charged  to  them  by  reason 
of  such  proximity.  Nothing  less  than  this  could  be  equitable. 
There  is  nothing  in  the  statute  to  forbid  the  graveling  of  other 
roads  in  the  district  running  parallel  to  the  improvement  in 
question  and  a  mile  distant  therefrom.  In  such  a  case,  the  land- 
owners lit^ho  are  remote  from  the  present  improvement  might  be 
abutting  owners  as  to  the  new  improvement,  and  as  such  abut- 
ting owners  should  be  charged  with  an  increased  benefit  because 
of  their  proximity,  and  the  landowners  who  abut  upon  the  pres- 
ent improvement  would  be  entitled  to  have  their  remoteness 
considered. 

It  is  our  conclusion  that  the  method  adopted  by  the  board 
of  apportionment,  of  simply  making  an  appraisement  of  the 
market  value  of  each  tract  and  basing  their  apportionment 
thereupon,  did  not  make  a  classification  at  all,  and  that  an 
assessment  based  upon  such  apportionment  was,  to  that  extent, 
illegal.     Such  an  apportionment  necessarily  resulted  in  an  ex- 
cessive assessment  upon  the  remote  lands.    These  plaintiffs  are 
all  owners  of  remote  lands.    The  trial  court  properly  held,  there- 
fore, that  the  assessment  in  each  case  was  illegal  and  excessive. 
Having  so  found,  the  court  reduced  the  assessment  against 
the  lands  of  each  of  the  plaintiffs  in  the  first  named  three  cases 
to  the  amount  of  $5.00  upon  each  40-acre  tract.    This  amounted 
2  HiGHWATB-         *^  ^^  average  of  about  12  per  cent  of  the  orig- 
^TOvement^Act:     ^^^^  asscssmcnts.     In  the  last  named  case,  the 
ISequitabte  °a8-'  °^  court  rcduccd  the  assessment  50  per  cent.    It  is 
Bessment.  argucd  by  appellant  that  such  reduction  was 

unwarranted,  upon  the  record. 

Whether  the  court,  having  found  the  assessment  illegal  for 
want  of  classification,  should  have  remanded  the  case  to  the 
board  of  supervisors  for  further  procedure,  is  a  question  neither 
presented  nor  discussed.  No  request  for  such  a  remand  was 
made  in  the  trial  court.  Whether,  having  found  the  illegality, 
the  court  should  have  annulled  the  assessment  entirely,  and 
should  have  refrained  from  making  any  assessment  against  the 
plaintiffs,  is  also  a  question  neither  presented  nor  discussed. 
The  plaintiffs  have  submitted  to  the  assessments  and  are  asking 


I 


Dec,  1921]  Grouse  v.  Mackey.  933 

affirmance.  We  have  no  occasion  to  consider,  therefore,  whether, 
upon  the  record,  the  trial  court  was  justified  in  making  a  cor- 
rected assessment  at  all.  Its  power  to  make  a  corrected  assess- 
ment in  some  amount  was  not  challenged  by  either  party.  The 
respective  amounts  fixed  upon  by  the  court  as  an  equitable 
assessment  have  support  in  the  testimony  of  plaintiffs.  In  sup- 
port of  the  assessments  actually  made,  the  defendants  relied 
upon  the  statutory  presumption  in  their  favor,  and  offered  no 
other  evidence  than  that  of  the  members  of  the  apportionment 
committee.  The  testimony  of  these  witnesses  consisted  of  ex- 
plaining the  basis  of  their  apportionment.  That  these  witnesses 
acted  with  candor  and  in  good  faith,  both  as  members  of  the 
committee  and  as  witnesses,  is  undoubted.  This  did  not  curfe 
the  error  in  their  conception  of  the  statutory  requirements. 
Their  testimony,  therefore,  amounted  to  no  more  than  to  say 
that  the  values  fixed  by  them  on  the  different  tracts  of  land  were 
the  faicj  conservative  market  values  thereof.  Such  testimony, 
though  truthful,  furnished  the  court  no  basis  upon  which  to  make 
a  corrected  assessment.  The  plaintiffs  did  introduce  evidence 
tending  to  show  that  their  respective  assessments  were  inequit- 
able and  grossly  excessive.  This  direct  testimony  was  supported 
by  a  showing  of  remoteness  of  their  lands  from  the  line  of  the 
improvement.  No  alternative  was  left  to  the  court  but  to  base 
the  corrected  assessment  upon  such  testimony.  If  the  corrected 
assessments  made  by  the  court  are  not  fairly  supported  by  this 
evidence,  it  is  because  the  evidence  is  insufficient  to  enable  the 
court  to  fix  upon  the  definite  amount  of  any  assessment  at  all. 
If  such  should  be  deemed  to  be  the  state  of  the  record,  only  the 
plaintiffs  could  complain  of  the  assessments  thus  made.  It  must 
be  said,  therefore,  that  the  record  discloses  no  prejudicial  error 
against  the  defendants.  The  judgment  of  the  lower  court  is, 
therefore,  affirmed  in  each  ^ase. — Affirmed. 

All  the  justices  concur. 


934  Equitable  Life  Ins.  Co.  v.  Taft  Co.      [192  Iowa 


Equitable  Life  Insurance  Company  op  Iowa,  Appellant,  v.  C. 

C.  Tapt  Company  et  ah,  Appellees. 

LANDLORD  AJSTD  TENANT:     Substitution  of  Tenant.     A  stranger  to 

1  a  lease  who  contracts  with  the  landlord  to  pay  all  rent  accruing 
in  the  future  under  the  lease,  and  who  acquires  not  only  the  land- 
lord's  cause  of  action  for  ciccrued  rent,  but  also  the  landlord's  con- 
tract remedies  for  the  enforcement  of  the  payment  of  all  said 
rentals,  including  the  right  to  dispossess  the  tenant  and  to  take 
possession,  thereby  constitutes  himself  a  guarantor  of  the  tennnt  's 
obligation  to  pay  such  rentals;  but  as  soon  as  such  guarantor  avails 
himself  of  such  remedies  and  dispossesses  the  tenant  and  assumes 
possession  himself,  he  becomes  a  tenant  of  the  landlord,  under  the 
former  tenant's  lease.  In  other  words,  the  one-time  guarantor,  by 
dispossessing  the  tenant  and  taking  possession  himself,  thereby 
steps  into  the  shoes  of  the  dispossessed  tenant. 

QtriETIN^O  TITLE:     Law(?)  or  Eauity(?)     One  who  claims  to  be  the 

2  landlord  of  one  in  possession  of  realty,  and  finds  that  his  claim  is 
repudiated,  need  not  wait  until,  on  his  theory,  the  ten<ancy  has 
ceased,  and  then  proceed  by  forcible  entry  and  detainer,  or  eject- 
ment, but  may  immediately  avail  himself  of  an  equitable  action  to 
quiet  title.     (Sec.  4223,  Code,  1897.) 

Appeal  from  Polk  District  Court. — Lester  B.  Thompson,  Judge. 

November  26,  1920. 
Rehearing  Denied  December  15,  1921. 

Suit  in  equity,  to  quiet  title.    There  was  a  demurrer  to  the 
petition,  and  the  plaintiff  appeals. — Reversed  and  remanded, 

Parrish,  Cohen  <&  Guthrie,  for  appellant. 

W.  C.  Strode  and  Miller,  Parker,  Riley  &  Stewart,  for 
appellees. 

Evans,  J. — I.    The  plaintiff  is  the  grantee  of  the  Capital 

City  Investment  Company.     Prior  to  April  22,  1919,  the  said 

investment  company  was  a  long-term  leaseholder  of  certain  city 

1.  Landlord  akd     Property  in  Des  Moines.     For  the  purpose  of 

Jtu^liin*  St^      ^^^^3  ^*^s®»  ^*  ™^y  ^®  deemed  and  will  be  referred 

*«°»°*-  to  herein  as  the  ''owner*'  thereof.    This  prop- 
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erty  is  described  as  Lots  7  and  8  in  Block  12,  and  is  known 
also  as  608  and  610  West  Locust  Street,  in  the  city  of  Des 
Moines.  On  March  4,  1912,  the  investment  company  executed 
a  written  lease  of  such  property  to  O'Callaghan,  for  a  term  to 
expire  on  September  30,  1927.  The  agreed  rental  was  to  be 
$608.33  per  month  until  September  30,  1922,  and  $775  per 
month  after  such  date.  Such  lease  contained  the  following 
reservation : 

''Should  the  said  building  be  totally  or  substantially  de- 
troyed  by  fire  or  other  casualty  during  the  period  beginning 
October  1,  1922,  and  ending  September  30,  1927,  or  should  the 
lessor  dispose  of  its  interest  in  the  said  premises  prior  to  or 
during  said  period,  then  the  lessor,  upon  the  happening  of  any 
of  said  events,  shall  have  and  hereby  reserves  the  right,  upon 
sixty  (60)  days'  notice  in  writing,  to  cancel  this  lease  for  the 
remainder  of  said  period." 

The  investment  company  having  sold  the  property  to  the 
plaintiff,  the  Equitable  Life  Insurance  Company,  it  served 
notice  of  its  election  to  terminate  the  lease  on  September  30, 
1922.  The  plaintiff,  as  purchaser  from  the  investment  company, 
served  a  like  notice.  This  notice  was  given  to  the  present  tenant 
in  possession,  the  defendant  Taft  Company.  The  process  by 
which  Taft  became  successor  to  O'Callaghan  is  the  result  of  a 
contract  entered  into  between  the  investment  company  and 
Taft.  The  situation  confronting  the  parties  now  differs  from 
that  existing  when  their  contract  was  made,  and  their  mutual 
rights  and  relations  have  thereby  become  very  complicated  and 
diflScult  of  ascertainment.  This  contract  was  entered  into  De- 
cember 31,  1914.  At  that  time,  O'Callaghan  was  in  arrears 
in  the  payment  of  rent  to  the  amount  of  over  $13,000.  For  rea- 
sons not  appearing  in  the  record,  Taft  desired  to  acquire  the 
claim  of  the  investment  company  against  O'Callaghan,  and  a 
contract  to  that  end  was  entered  into  betw^een  him  and  the  in- 
vestment company,  of  which  the  following  was  a  part : 

**  Whereas,  on  the  4th  day  of  March,  1912,  the  party  of  the 
first  part  entered  into  a  written  contract  with  the  said  Robert 
E.  O'Callaghan,  whereby  the  said  leases  were  extended  to  the 
30th  day  of  September,  1927,  at  a  rental  of  six  hundred  eight 
and  33/100  ($608.33)  dollars  for  each  and  every  month  from 
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and  after  March  1,  1912,  up  to  the  30th  day  of  September,  1922, 
and  at  a  rental  of  seven  hundred  and  seventy-five  ($775.00) 
dollars  for  each  and  every  month  from  and  after  the  30th  day  of 
September,  1922,  up  to  the  30th  day  of  September,  1927,  a  copy 
of  said  contract  is  hereto  attached  and  made  a  part  hereof, 
and  •  •  • 

''Whereas,  there  has,  in  the  carrying  out  of  the  said  con- 
tracts with  the  said  Robert  E.  O'Callaghan,  accrued  and  is  now 
due  from  the  said  Robert  E.  O'Callaghan  to  the  party  of  the 
first  part,  the  sum  of  thirteen  thousand,  three  hundred  twenty- 
eight  and  33/100  ($13,328.33)  dollars,  and 

**  Whereas,  the  party  of  the  second  part  desires  to  obtain 
an  assignment  of  the  said  lease  and  claim  of  the  party  of  the 
first  part,  against  the  said  O'Callaghan,  lessee, 

**Now  Therefore,  it  is  agreed  between  the  parties  hereto, 
that  the  party  of  the  first  part  shall  and  does  hereby  sell,  assign 
and  transfer  unto  the  party  of  the  second  part,  its  claim  for 
thirteen  thousand,  three  hundrei  twenty-eight  and  33/100 
($13,328.33)  dollars  against  the  said  Robert  E.  O'Callaghan,  to 
the  party  of  the  second  part,  and  the  party  of  the  second  part 
agrees  to  pay  to  the  party  of  the  first  part  therefor,  the  full 
amount  thereof,  with  interest  at  six  (6)  per  cent  per  annum, 
payable  annually,  from  this  date,  in  installments  as  follows :  ♦  ♦  ♦ 

**The  party  of  the  first  part  does  also  hereby  sell,  assign 
and  transfer  to  the  party  of  the  second  part,  the  lease  hereto 
attached,  between  the  party  of  the  first  part  and  the  said  Robert 
E.  O'Callaghan,  dated  the  4th  day  of  March,  1912,  and  the 
other  leases  referred  to  therein  and  above  referred  to,  together 
with  all  rights  of  the  party  of  the  first  part  as  lessor,  to  col- 
lect rentals  now  due  or  hereafter  to  become  due  thereunder, 
including  all  of  the  rentals  comprehended  within  the  said  sum  of 
thirteen  thousand,  three  hundred  twenty-eight  and  33/100 
($13,328.33)  dollars,  with  the  right,  if  the  party  of  the  second 
I)art  desires,  to  enforce  the  said  contracts  and  the  said  claim,  in 
the  name  of  the  party  of  the  first  part,  but  at  the  expense  of  the 
party  of  the  second  part. 

'*The  party  of  the  second  part  hereby  agrees  to  pay  to 
the  party  of  the  first  part,  in  addition  to  the  sums  above  re- 
ferred to,  the  monthly  rental  of  six  hundred  eight  and  33/100 
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($608.33)  dollars  from  the  1st  day  of  January,  1915,  up  to  and 
including  the  30th  day  of  September,  1922,  and  the  monthly 
rental  of  seven  hundred  ^and  seventy-five  ($775.00)  dollars,  from 
the  30th  day  of  September,  1922,  up  to  and  including  the  30th 
day  of  September,  1927,  with  interest  on  deferred  payments  at 
the  rate  of  six  (6)  per  cent  per  annum,  said  rentals  to  be  paid 
on  the  first  day  of  each  and  every  month,  beginning  with  the 
first  day  of  January,  1915,  all  as  provided  in  said  contract  of 
March  4th,  1912,  above  referred  to,  a  copy  of  which  is  hereto 
attached,  and  the  party  of  the  second  part  agrees  to  be  subject 
to  and  perform  all  of  the  terms  and  conditions  of  the  said  con- 
tract of  March  4th,  1912,  whether  to  be  performed  by  the  lessor 
or  lessee,  save  and  except  only  that  the  party  of  the  first  part 
shall  heat  the  said  building  and  shall  keep  the  roof  and  exterior 
walls  thereof  in  repair  in  the  manner  and  upon  the  conditions 
provided  for  in  such  contract  of  March  4th,  1912." 

The  foregoing  comprises  all  the  granting  clauses  of  such 
contract.  It  will  be  seen  that  it  purports  only  to  be  the  assign- 
ment  of  a  cause  or  causes  of  action  accrued  and  to  accrue,  to- 
gether with  the  right  of  enforcing  the  security  held  by  the 
assignor.  Though  this  contract  did  not  in  terms  confer  upon 
Taft  a  right  of  possession  of  the  real  estate,  it  nevertheless 
stipulated  for  a  lien  in  favor  of  the  assignor  upon  all  property 
kept  or  used  upon  the  premises,  and  a  lien  upon  the  lease  itself, 
and  further  provided  for  a  forfeiture  and  a  surrender  of  the 
premises  by  Taft,  in  the  event  of  failure  to  perform  his  under- 
takings. Whether  Taft  Company  is  to  be  regarded  as  a  lessee 
of  the  investment  company  or  as  a  lessor  of  O'Callaghan,  and 
whether,  for  the  purpose  of  this  case,  it  stands  in  the  original 
shoes  of  the  investment  company  or  whether  in  the  shoes  of 
O'Callaghan,  are  the  troublesome  questions  presented.  The  peti- 
tion avers  that  Taft  Company  did  enter  into  possession.  The 
enforcement  of  O'CaUaghan's  lease  against  him  enabled  Taft 
Company  to  declare  a  forfeiture  against  O'Callaghan  for  a  fail- 
ure to  pay  rent.  We  may  assume,  therefore,  that  Taft's  posses- 
sion resulted  from  the  enforcement  by  him  of  the  lease  against 
O'Callaghan.    There  is  a  sense  in  which  it  might  be  said: 

(1)  That  Taft  Company  became  lessee  of  the  property, 
subject  to  the  rights  of  0  'Callaghan ;  or 
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(2)  As  assignee  of  the  O'Callaghan  lease,  it  became  lessor 
to  0  'Callaghan ;  or 

(3)  By  the  undertaking  of  its  contract,  it  became  guar- 
antor of  the  performance  of  it  by  0  'Callaghan ;  or 

(4)  In  consideration  of  the  acquisition  of  the  claim  of 
the  investment  company  against  O'Callaghan,  it  bound  itself  to 
pay  all  the  sums  specified  in  the  contract. 

Manifestly,  if  O'Callaghan  had  met  the  obligations  of  his 
lease,  Taft  Company  never  could  have  become  a  tenant  of  the 
property,  under  its  contract  with  the  investment  company.  The 
obligations  of  the  investment  company  to  O'Callaghan  would 
have  remained  the  same,  and  the  relation  of  landlord  and  ten- 
ant between  the  investment  company  and  O'Callaghan  would 
have  continued  unabated,  subject  only  to  the  right  of  Taft  Com- 
pany to  enforce  the  collection  of  the  rent  from  O'Callaghan. 
But  the  stattis  quo  existing  at  the  time  of  the  Taft  contract  did 
not  continue.  O'Callaghan  did  lose  possession  and  did  cease 
to  be  a  tenant.  Taft  Company  enforced  the  O'Callaghan  lease 
and  dispossessed  O'Callaghan,  and  itself  entered  into  possession. 
In  whose  shoes  did  it  then  stand?  If  O'Callaghan  had  volun- 
tarily assigned  his  lease  to  Taft  Company,  and  pursuant  to  such 
assignment,  had  surrendered  possession,  it  would  seem  clear  that 
Taft  Company  would  thereby  stand  in  the  shoes  of  0  'Callaghan. 
Would  the  fact  that  no  voluntary  assignment  was  made,  and 
that  the  rights  of  Taft  Company  were  acquired  by  enforcement 
of  the  terms  of  the  0  'CaUaghan  lease,  make  Taft  Company  other 
than  a  successor  to  O'Callaghan?  It  is  rather  important  to 
bear  in  mind  at  this  point  that  Taft  Company  held  the  lease 
against  O'Callaghan,  not  as  owner  of  the  property,  but  as  the 
holder  of  a  cause  of  action,  the  security  of  which  consisted  of 
certain  provisions  in  the  lease.  The  assignment  of  the  lease  by 
the  landowner  to  this  purchaser  of  the  cause  of  action  for  rent 
carried  such  security  and  the  right  to  enforce  the  same.  In  the 
very  nature  of  the  case,  it  could  carry  nothing  more.  The  situ- 
ation at  this  point  is  analogous  to  the  case  of  a  purchaser  of  a 
note  and  mortgage.  Though  the  purchaser,  as  owner,  holds  the 
legal  title  of  the  mortgaged  chattel  property,  he  holds  it  only 
as  security  for  the  note.  The  real  subject-matter  of  his  pur- 
chase is  the  note.    If  the  note  be  paid,  the  purchaser's  title  and 
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right  to  the  mortgaged  property  cease.  If  enforcement  of  the 
mortgage  be  resorted  to,  it  can  only  be  done  for  the  purpose 
of  and  to  the  extent  necessary  to  collect  the  note.  When  that 
point  is  reached,  the  mortgage  dies,  whatever  its  terms  may  be. 
The  case  presented  before  ns  is  vitally  diflferent  from  a  case 
of  assignment  of  a  lease  by  a  vendor  of  real  estate  to  his  vendee, 
in  fulfillment  of  the  covenants  of  his  deed  or  contract.  In  such 
a  case,  the  vendee,  as  assignee  of  the  lease,  steps  permanently 
into  the  shoes  of  his  vendor  and  assignor.  The  fallacy,  we  think, 
in  the  argument  of  the  appellee  here  is  that  it  assumes  the  posi- 
tion of  Taft  Company  to  be  equivalent  to  that  of  a  vendee  of 
land,  as  assignee  of  his  vendor.  To  so  construe  the  contract  is 
to  involve  it  in  much  complication  and  inconsistency.  Treating 
Taft  Company,  therefore,  as  the  assignee  of  a  cause  of  action 
accrued  and  to  accrue,  with  a  right  to  enforce  collection  of  the 
same  by  resort  to  the  remedies  provided  in  the  assigned  lease, 
we  must  follow  the  changing  status  of  the  parties  as  the  enforce- 
ment proceeds.  The  remedy  provided  gave  Taft  Company  a  lien 
upon  all  the  personal  property  of  O'Callaghan  upon  the  prem- 
ises, and  gave  it  a  right  also  to  declare  a  forfeiture  and  to  take 
from  him  the  possession  of  the  premises.  Assume,  for  the  sake 
of  the  argument,  that  it  fully  enforced  its  lien  against  the  per- 
sonal property,  and  thereby  appropriated  all  of  it  to  the  pay- 
ment of  his  debt,  that  remedy  would  then  be  exhausted.  Assume 
further  that  it  declared  a  forfeiture  and  took  possession  of  the 
realty,  this  would  exhaust  that  remedy.  By  this  latter  remedy, 
it  would  be  protected  against  the  loss  of  the  installments  of  rent 
to  accrue  in  the  future.  In  appropriating  the  personal  property 
for  the  payment  of  its  debt,  did  it  not  acquire  its  title  thereto 
through  and  under  O'Callaghan?  In  taking  possession  of  the 
real  estate,  did  it  take  any  more  than  O'Callaghan  had?  Its 
right  of  enforcement  was  commensurate  with  the  title  and  right 
of  OTallaghan,  neither  more  nor  less.  This  is,  perhaps,  a  suf- 
ficient indication  of  the  line  of  reasoning  *  which  is  controlling 
of  the  rights  of  the  parties.  We  think  the  case  is  one  where 
the  contract  between  the  parties,  indefinite  as  it  is,  must  be  con- 
strued in  the  light  of  their  subsequent  conduct  under  it,  and 
account  must  be  taken  of  the  changing  status  of  Taft  Company, 
resulting  from  its  enforcement  of  its  remedies.    This  leads  us 
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to  the  conclusion  that,  whatever  the  relation  which  Taft  Com- 
pany sustained  to  the  property  while  O'Callaghan  continued 
as  the  tenant  in  possession,  when  O'Callaghan  surrendered,  and 
Taft  Company  entered  into  possession  as  his  successor,  it  became 
a  lessee  of  the  property.  If  a  lessee,  was  it  the  lessee  of  the 
investment  company?  It  created  its  own  status  as  lessee  by 
enforcement  of  the  O'CaUaghan  lease.  It  was  permitted  to  do 
so  under  its  contract  with  the  investment  company.  To  be- 
come a  lessee  was  a  mere  incident  of  its  enforcement  of  the 
lease.  If  such  a  status  were  to  be  deemed  an  additional  burden 
upon  it,  it  was  a  burden  incident  to  the  benefit  which  it  enforced. 
The  O'Callaghan  lease  was  the  only  one  in  existence  under 
which  it  could  become  a  lessee.  That  lease  was  made  a  part, 
by  reference,  of  its  contract  with  the  investment  company.  A 
copy  of  that  lease  was  attaclied  to  such  contract.  It  follows,  we 
think,  that  Taft  Company  not  only  became  successors  to  O'Cal- 
laghan  in  possession  of  the  property,  but  it  became  such  suc- 
cessor under  the  O'Callaghan  lease.  Its  contract  with  the  in- 
vestment company  expressly  stipulated  that  it  was  subject  to  all 
the  terms  and  conditions  of  that  lease.  That  the  investment 
company  reserved  to  itself  all  its  rights  under  the  O'Callaghan 
lease  except  the  right  of  enforcing  the  collection  of  rent  is  indi- 
cated in  its  contract  with  Taft  Company  by  the  portion  thereof 
above  quoted.  The  very  undertaking  of  Taft  Company  to  pay 
the  installments  of  rent  was  to  be  ''all  as  provided  in  said  con- 
tract of  March  4,  1912,  a  copy  of  which  is  hereto  attached  and 
the  party  of  the  second  part  agrees  to  be  subject  to  and  perform 
all  of  the  terms  and  conditions  of  the  said  contract  of  March  4, 
1912.''  Manifestly,  therefore,  the  investment  company  did 
not  part  with  all  its  right  and  interest  in  said  lease.  Inasmuch 
as  Taft  Company  came  into  possession  of  the  real  estate  pursuant 
to  the  enforcement  of  its  remedy,  it  was  necessarily  the  tenant 
of  someone.  As  already  pointed  out,  the  contract  of  December 
31,  1914,  with  Taft  Company  did  not  purport  to  be  a  lease, 
except  so  far  as  it  incorporated  by  reference  the  O'Callaghan 
lease.  In  enforcing  its  remedy  of  forfeiture  against  O'Cal- 
laghan, Taft  Company  succeeded  to  all  the  rights  and  privileges 
of  O'Callaghan  under  his  lease.  This  was  a  status  which  did 
not  exist  at  the  time  Taft  Company 's  contract  was  entered  into, 
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but  it  was  one  which,  under  such  contract,  Taft  Company  could 
create,  or  could  refrain  from,  as  it  should  choose.  * 

At  this  point,  we  take  consideration  of  one  provision  of  the 
contract  of  December  31,  1914,  upon  which  the  appellee  lays 
particular  stress,  and  legitimately  so.  This  is  found  in  the 
latter  part  of  the  quotation  from  the  Taft  contract  above  made, 
as  follows : 

**The  party  of  the  second  part  agrees  to  be  subject  to  and 
perform  all  of  the  terms  and  conditions  of  the  said  contract  of 
March  4,  1912,  whether  to  be  performed  by  the  lessor  or  lessee 
save  and  except,  *'  etc. 

The  significance  of  this  provision  arises  out  of  certain  spe- 
cific terms  and  conditions  in  the  0  'Callaghan  lease,  as  follows : 

**  Should  the  said  building  be  injured  by  fire  during  the 
term  of  this  lease  to  such  an  extent  only  as  to  render  the  same 
untenable  an  abatement  shall  be  made  of  the  rent,  for  the  period 
said  premises  are  rendered  untenable;  such  abatement  of  rent 
to  be  in  that  just  proportion  that  the  part  or  parts  of  the  build- 
ing rendered  untenable  bears  to  the  whole  building  and  its 
rental  value  as  hereinbefore  fixed. 

**  Should  the  said  building  be  totally  or  substantially  de- 
stroyed by  fire,  during  the  period  of  this  lease  ending  on  the 
30th  day  of  September,  1922,  the  lessor  agrees  to  rebuild  the 
same  within  a  reasonable  time,  to  the  height  of  at  least  two  (2) 
stories  and  this  lease  shall  continue  as  to  the  building  so  rebuilt, 
provided  however,  that  if  the  lessor  rebuild  only  to  the  height 
of  two  (2)  stories,  then  in  that  event  there  shall  be  deducted 
from  the  rental  during  the  remainder  of  the  period  up  to  Sep- 
tember 30th,  1922,  five  hundred  ($500.00)  dollars  per  year,  but 
should  the  lessor  rebuild  the  said  building  to  the  height  .of  three 
(3)  stories,  the  rental  shall  continue  during  the  remainder  of 
said  period  as  herein  first  above  provided. 

**  Should  the  said  building  be  totally  or  substantially  de- 
stroyed by  fire  or  other  casualty  during  the  period  beginning 
October  1st,  1922,  and  ending  September  30th,  1927,  or  should 
the  lessor  dispose  of  its  interest  in  the  said  premises  prior  to  or 
during  said  period,  then  the  lessor,  upon  the  happening  of  any 
of  said  events,  shall  have  and  hereby  reserves  the  right,  upon 
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sixty  (60)  days*  notice  in  writing,  to  cancel  this  lease  for  the 
remaindfer  of  said  period. '* 

Putting  the  proviso  thus  quoted  from  the  contract  of  De- 
cember 31,  1914,  against  the  terms  and  conditions  here  quoted 
from  the  O'Callaghan  lease,  what  does  it  mean?  Appellee  con- 
tends that,  by  this  quoted  proviso,  Taft  Company  bound  itself 
to  perform  all  its  burdensome  conditions,  imposed  upon  either 
lessor  or  lessee.  Suppose,  for  instance,  that,  before  September 
30,  1922,  ibhe  leased  building  should  be  consumed  by  fire,  and 
suppose  that  O'Callaghan  had  performed  all  his  obligations  and 
had  continued  in  possession  up  to  that  time,  under  the  lease 
the  investment  company,  as  between  it  and  O'Callaghan,  would 
be  bound  to  reconstruct  to  the  extent  of  two  stories.  Was  such 
obligation  of  the  investment  company  imposed  upon  Taft  Com- 
pany by  the  contract  of  December  31,  1914?  Suppose  that,  on 
and  after  October  1,  1922,  the  investment  company  had  con- 
tinued as  owner,  and  that  O'Callaghan  had  performed  and  con- 
tinued in  possession  as  tenant,  could  Taft  Company  elect  to 
terminate  the  lease  upon  60  days'  notice?  Or  suppose  a  fire 
were  to  occur  during  such  period,  could  Taft  Company  elect 
to  terminate  the  lease  on  that  ground?  The  argument  for  ap- 
pellee rests  upon  an  affirmative  answer  to  these  queries.  The 
contention  is  that  Taft  Company  did  undertake  this  very  obli- 
gation to  rebuild,  and  that  it  took  this  right  of  election  as  an 
appropriate  consideration  for  assuming  such  burden.  The  situa- 
tion which  we  have  assumed  in  the  foregoing  hypothesis  was  a 
possible  one,  and  must  be  deemed  to  have  been  within  the  con- 
templation of  the  parties  when  the  Taft  contract  was  entered 
into.  If  the  original  status  of  the  parties  had  continued,  anA 
the  situation  assumed  in  our  hypothesis  were  to  arise,  what 
should  be  the  proper  construction  of  the  contract  as  to  the 
obligation  of  Taft  Company  to  rebuild,  in  the  event  of  loss  by 
fire  before  September  30,  1922?  It  should  be  noted  first  that 
the  obligation  to  rebuild,  if  enforced  upon  Taft  Company,  would 
be  a  very  onerous  one.  It  would  be  vastly  more  onerous  and 
in  its  nature  more  inequitable  as  an  obligation  of  Taft  Company 
than  it  would  be  as  an  obligation  of  the  investment  company, 
as  owner.  The  obligation  of  the  owner  of  the  property  to  re- 
build is  not  necessarily  an  onerous  one.    While  it  calls  for  the 
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same  outlay  of  capital,  nevertheless  the  cost  of  the  rebuilding 
enhance^  to  that  extent  the  value  of  his  property.  To  Taft 
Company  the  cost  of  rebuilding  would  be  a  total  loss,  because 
it  would  have  no  such  interest  in  the  property  as  could  take 
enhancement  of  value.  Its  alleged  leasehold  interest  would  ex- 
pire while  the  reconstruction  was  in  progress.  It  might  well 
happen  that  the  investment  company,  as  owner,  would  have  in- 
surance which  would  fully  indemnify  it  for  the  loss  by  fire,  and 
which  would  furnish  the  capital  for  the  rebuilding.  Taft  Com- 
pany could  have  no  claim  upon  the  insurance,  under  the  terms 
of  the  contract.  Manifestly,  if  the  contract  were  before  the 
court  for  construction  upon  an  issue  wherein  Taft  Company 
were  denying  liability  for  rebuilding,  the  court  would  be  slow 
to  construe  the  contract  to  such  an  unconscionable  result.  It, 
is  to  be  conceded  that  the  proviso  before  us  is  very  sweeping, 
but  it  is  not  si)ecific  or  definite.  To  say  that  Taft  Company 
should  ** perform"  all  the  terms  and  conditions  of  the  contract, 
whether  to  be  performed  by  lessor  or  lessee,  involves  some  ap- 
parent inconsistency  and  contradiction  of  terms.  The  obliga- 
tions of  a  contract  are  necessarily  mutual,  and  involve  mutual 
promises  by  two  or  more  persons.  To  say  that  a  third  party 
may  step  into  the  shoes  of  one  party  to  a  contract  and  agree  to 
perform  the  obligations  of  both  parties  is  to  put  such  party  in 
the  attitude  of  making  a  contract  with  himself.  This  part  of 
the  contract  could  be  rendered  consistent  by  construing  the 
word  *' perform  *'  as  synonymous  with  the  phrase  preceding  it, 
*'to  be  subject  to." 

**And  the  party  of  the  second  part  agrees  to  be  subject  to 
(and  perform)  all  of  the  terms  and  conditions  of  the  said  con- 
tract of  March  4,  1912,  whether  to  be  performed  by  the  lessor 
or  lessee." 

There  is  something  to  be  said  against  this  construction, 
especially  in  view  of  the  exception  which  follows  said  proviso, 
and  we  are  not  disposed  to  commit  ourselves  to  it. 

Eeverting  to  what  we  have  already  said,  that  the  only 
interest  acquired  by  Taft  Company  in  the  O'Callaghan"  lease 
was  a  right  of  security  and  remedy,  the  obligations  undertaken 
by  it  must  be  construed  with  reference  to  the  nature  of  its  right 
and  title.     This  means  that,  so  far  as  Taft  Company  should 
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desire  and  undertake  to  enforce  its  remedies  under  the  lease 
for  a  collection  of  its  cause  of  action  against  O'Callaghan,  it 
must  itself  protect  the  enforcibility  of  its  lease.  As  to  it,  the 
investment  company  did  not  undertake  to  protect  the  same,  save 
as  to  the  exceptipn  noted  in  the  above  quotation.  If  the  build- 
ing should  be  destroyed  by  fire,  and  the  premises  thereby  be- 
came untenantable,  he  would,  to  that  extent,  lose  his  right  to 
collect  accruing  rents  during  the  period  when  the  building 
should  be  untenantable.  Though  the  investment  company  had 
bound  itself  to  0  'Callaghan  to  rebuild  up  to  two  stories,  it  was 
not  so  binding  itself  to  Taft  Company,  as  a  holder  of  the  cause 
of  action  for  the  rents.  Perhaps  Taft  Company  could  render 
the  premises  tenantable  by  rebuilding,  and  thereby  claim  accru- 
^  ing  rents ;  but  the  real  measure  of  its  damage  and  loss  would 
be  the  loss  of  accruing  rents.  It  could  not,  under  its  contract 
of  December  31,  1914,  have  recourse  against  the  investment  com- 
pany for  failure,  if  any,  to  rebuild.  Whether  a  failui-e  to  re- 
build would  release  Taft  Company  from  further  payment  of  rent, 
we  do  not  decide.  Difficult  and  indefinite  as  it  is,  this,  we  think, 
is  the  natural,  reasonable,  and  equitable  construction  of  this 
part  of  the  contract. 

When  we  consider  further  that,  by  subsequent  events,  Taft 
Company  exhausted  its  full  right  of  remedy  and  enforcement 
for  the  collection  of  its  debt,  no  further  function  was  left  for 
the  contract  of  December  31st.  All  its  executory  provisions 
ceased  to  speak,  as  the  executory  provisions  of  a  mortgage  cease 
to  speak  after  the  remedy  of  its  enforcement  has  been  exhausted. 
As  a  result  of  enforcing  its  remedy,  Taft  Company  put  itself 
voluntarily  into  the  tenancy  of  O'Callaghan.  It  is  immaterial 
whether  it  be  deemed  to  be  paying  the  rent  pursuant  to  the  O'Cal- 
laghan  lease,  or  as  pursuant  to  the  contract  of  December  31, 
1914.  The  contract  and  the  lease  are  concurrent  in  that  respect, 
providing  for  payment  of  the  same  rental,  upon  the  same  in- 
stallments, and  upon  the  same  dates.  In  that  respect,  the  two 
contracts  merge,  as  they  were  intended  to  do. 

If  we  have  correctly  analyzed  the  relation  of  the  parties 
up  to  this  point,  it  follows  also  that  Taft  Company  acquired  no 
right  of  election  to  terminate  the  lease  on  and  after  October 
1,  1922.    The  condition  precedent  to  the  right  of  termination 
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was  either  one  of  two:  (1)  That  the  building  should  be  de- 
stroyed by  fire;  or  (2)  that  the  investment  company  should  sell 
its  property. 

The  investment  company  could  elect  for  itself,  either  to 
sell  its  property  and  cancel  the  iease,  or  it  could  continue  to 
hold  its  property  and  submit  to  a  continuance  of  the  lease. 
Surely,  Taft  Company  could  not  elect  for  it  whether  it  should 
sell  its  property  or  not.  Purthelmore,  in  the  event  of  destruc- 
tion by  fire  after  October  1,  1922,  the  investment  company,  as 
owner,  could  elect  to  rebuild  or  to  terminate  the  lease.  If  it 
should  elect  to  rebuild,  0  'Callaghan  could  not  elect  to  terminate 
the  lease.  If  O'Callaghan  could  not,  Taft  Company  cannot. 
Otherwise,  the  right  of  election  to  the  investment  company  to 
rebuild  would  be  nullified. 

The  case  presented  is  without  a  precedent,  so  far  as  search 
has  disclosed.  The  contract  of  December,  1914,  was  unique  in 
its  conception,  in  its  performance  between  the  parties,  and  in 
its  enforcement  against  the  third  party.  The  problem  presented 
by  it  must  be  solved,  nevertheless,  by  the  application  of  well 
recognized  legal  principles.  We  have  aimed  to  reduce  its  com- 
ponent fractions  to  a  common  denominator,  and  to  adopt  the 
equation  resulting  therefrom. 

To  sum  up  our  conclusion  in  a  word,  the  December  contract 
created  for  Taft  Company  a  diuU  capacity.  As  between  it  and 
the  investment  company,  it  stood  for  O'Callaghan,  and  guar- 
anteed his  contract.  On  the  other  hand,  as  between  it  and 
O'Callaghan,  it  stood  for  the  investment  company,  and  held  all 
the  weapons  of  enforcement.  Because  of  the  arrearage  of  0  'Cal- 
laghan,  it  had  the  power  to  eliminate  him.  It  could  also  elect 
to  tolerate  his  arrears  and  to  protect  him  in  his  tenancy.  Having 
eliminated  O'Callaghan,  only  two  parties  remained.  The  diuil 
capacity  of  Taft  Company  thereby  ceased.  As  between  it  and 
the  investment  company,  it  was  0  'Callaghan.  It  not  only  stood 
for  him  as  a  guarantor,  but  it  stood  in  his  shoes  as  a  successor 
in  tenancy.  This  advance  step  was  of  its  own  volition,  pursuant 
to  the  power  conferred  on  it  by  the  December  contract.  It  stood 
thenceforth  as  the  tenant  of  the  investment  company,  subject  to 
all  the  terms  and  conditions  of  the  O'Callaghan  lease,  and  like- 
wise entitled,  as  tenant,  to  the  beneficial  conditions  thereof. 

Vol.  192  Ia.— 60 
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This  conclusion  requires  that  the  demurrer  to  the  petition  should 
have  been  overruled  as  to  this  ground. 

II.  One  ground  of  the  demurrer  was  that  the  action  was 
prematurely  brought,  and  that  it  was  improperly  brought  in 
equity,  in  that  the  plaintiff  bad  a  plain,  speedy,  and  adequate 

remedy  at  law.     The  argument  in  support  of 
'  iftwT?ror^equi^'  this  ground  is  that  the  plaintiff  had  abundant 
^  remedy  to  bring  an  action  for  forcible  entry  and 

detainer,  or  an  action  of  ejectment  at  the  termination  of  the 
lease.  The  point  cannot  be  sustained.  The  case  comes  fairly 
within  the  scope  of  our  quieting-title  statute  (Code  Sections 
4223  et  seq,)y  as  it  has  been  heretofore  construed.  The  very 
purpose  of  this  statute  is  to  permit  prompt  litigation  over  all 
controversies  between  adverse  claimants  of  title.  The  merchanta- 
bility of  the  title  to  real  estate  is  sensitive,  and  easily  impaired 
by  adverse  claims,  however  unfounded.  To  compel  the  plain- 
tiff herein  to  await  the  termination  of  the  lease  before  litigating 
the  disputed  rights  asserted,  would  be  to  impair  the  present 
merchantability  of  its  title,  and  to  deprive  it  of  its  right  of 
possession  while  the  future  litigation  should  be  pending.  It  is 
certain  now  that  it  would  encounter  a  dispute  then  as  to  the 
date  of  the  termination  of  the  lease.  In  the  interest  of  efficient 
and  timely  remedy,  there  can  be  no  equitable  reason  why  such 
dispute  should  not  be  determined  now.  We  have  heretofore  con- 
strued our  statute  broadly,  and  as  applying  to  every  form  of 
hostility  to  the  full  right  and  unclouded  title  of  the  petitioner. 
The  plaintiff  in  such  case  is  entitled  to  precipitate  the  litigation, 
and  to  bring  in  his  adversary  at  once,  to  try  the  question  of 
right.  The  statutory  action  is  in  the  nature  of  an  action  of 
right  and  quia  tiihet.  The  action  may  be  brought  against  one 
who  asserts  a  mere  lien,  or  who  permits  an  apparent  lien  to 
becloud  the  title  of  the  plaintiff*  Blair  v.  Hemphill,  111  Iowa 
226,  and  the  cases  therein  cited.  This  ground  of  demurrer  should 
also  have  been  overruled.  It  was  erroneous,  therefore,  to  sustain 
the  demurrer  upon  either  ground  thereof.  The  judgment  below 
must,  therefore,  be — Reversed  and  remanded. 

Weaver,  C.  J.,  Preston  and  Salinger,  JJ.,  concur. 
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f  J.  Hughes,  Appellee,  v.  Cudahy  Packing  Company,  Appellant. 

MASTER  AND  8EBVANT:     Workmen's  Compensation  Act — ^Findings 

Condnsiye  on  Court.     Evidence  reviewed,  on  the  issue  whether  a 
hernia  was  congenital  or  arose  out  of  and  in  the  course  of  an  em-' 
ployment,  and  held  to  present  such  conflict  as  to  render  the  finding 
of  the  industrial  commissioner  conclusive. 

Weaver  and  Peeston,  JJ.,  dissent. 

Appeal  from  Woodbury  District  Court. — ^W.  G.  Sears,  Judge. 

December  15,  1921. 

Plaintiff  claims  compensation  from  defendant  because  of 
a  hernia  from  strain,  resulting,  as  he  claims,  from  an  injury 
sustained  while  performing  his  work  as  an  employee  of  defend- 
ant. Plaintiff's  claim  was  disallowed  by  the  arbitration  com- 
mittee, and  on  review,  by  the  industrial  commissioner.  The 
district  court,  on  the  evidence  taken  before  the  committee  and- 
the  commissioner,  reversed  the  finding  of  the  commissioner,  and 
allowed  compensation  for  the  amount,  and  for  the  period  of  dis- 
ability for  which  it  was  stipulated  he  was  entitled  to  recover, 
if  it  should  be  found  that  he  was  entitled  to  recover  at  all.    De- 

« 

fendant  appeals. — Reversed. 

Sears,  Snyder  &  Oleysteen,  Vail  E.  Purdy,  and  //.  C.  Har- 
per, for  appellant. 

F,  L.  Ferris,  for  appellee. 

Preston,  J. — ^The  substance  of  plaintiff's  claim  is  that,  for 
several  months,  up  to  the  13th  of  June,  1919,  and  for  four  or 
five  weeks  thereafter,  while  in  the  employ  of  defendant,  he  was 
engaged  in  handling  heavy  meats,  some  of  the  pieces  weighing 
about  95  pounds;  that,  some  four  or  five  weeks  prior  to  June 
13th,  a  pain  developed  in  his  left  groin,  over  the  canal,  but 
thinking  it  only  temporary,  he  kept  on  at  work  until  about  June 
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13th,  when  it  developed  into  a  hernia,  the  result  of  the  constant 
strain  incident  to  his  employment;  and  that,  on  said  June  13th, 
he  was  obliged  to  quit  work  until  he  was  operated  upon.  The 
operation  was  successful,  and  after  his  recovery  he  was  able  to 
perform  labor.  He  claims  further  that  his  hernia  is  of  trau- 
matic origin,  and  was  originated  by  a  severe  strain  received  in 
the  usual  course  of  his  employment,  and  by  reason  of  having 
to  lift  and  throw  heavy  meats  on  a  slippery  floor,  and  while  he 
was  in  a  twisted  position ;  that  it  did  not  develop  instantly,  and 
did  not,  for  a  time,  prevent  his  continuing  his  work ;  that  he  con- 
tinued his  work  for  a  time  in  ignorance  of  his  actual  condition ; 
that  he  was  finally  compelled  to  cease  labor.  He  alleges  that  the 
hernia  is  the  result  of  a  strain  received  in  the  course  of  his  em- 
ployment, and  is  due  to  the  unusual  strain  incident  to  his  em- 
ployment. Defendant  admits  the  employment,  and  says  that, 
if  defendant  has  a  hernia,  as  he  claims,  it  was  not  of  traumatic 
origin;  that  it  was  of  long  standing,  and.  the  result  of  a 
gradual  weakening  of  the  abdominal  walls,  and  not  the  direct 
result  of  a  strain  or  unusual  pressure  by  reason  of  heavy  lifting. 
Defendant  therefore  denies  that  the  injury  claimed  for  arose  out 
of  and  in  the  course  of  plaintiff's  employment. 

We  do  not  understand  that  the  committee  or  the  industrial 
commissioner  refused  compensation  on  the  ground  that  there 
was  a  congenital  tendency  or  a  pre-existing  cause,  but  rather 
that  the  evidence  did  not  show  that  plaintiff's  disability  resulted 
from  a  fortuitous  incident  in  the  nature  of  an  accident  arising 
out  of  and  in  the  course  of  the  employment.  The  commissioner 
stated  in  his  opinion  that,  while  there  is  considerable  medical 
evidence  in  regard  to  pre-existing  cause  or  condition  and  con- 
genital tendency,  such  matters  were  unimportant ;  that,  if  plain- 
tiff, in  the  performance  of  service  requiring  the  strength  of  an 
able-bodied  man,  had  sustained  some  injury  definitely  located 
and  well  defined,  such  as  to  break  him  down  and  destroy  his 
earning  power,  it  would  not  matter  whether  or  not  medical 
science  decided  him  to  have  been  subject  to  such  development 
because  of  anatomical  construction.  The  cases  seem  to  so  hold. 
The  commissioner  further  said  that  the  matter  of  compensation 
for  hernia  is  a  source  of  much  perplexing  controversy;  that,  in 
order  to  establish  a  compensation  claim  based  upon  such  oause. 
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evidence  must  be  submitted  showing  that  a  workman  in^  usual 
strength  and  eflSciency,  in  some  specific  incident  of  his  employ- 
ment, sustains  such  injury  as  to  break  him  down  and  to  make 
necessary  a  surgical  operation;  that  no  injury,  accidental  or 
otherwise,  involving  any  specific  occurrence,  such  as  a  slip  or 
fall  or  definite  strain  from  over-lifting,  is  in  evidence;  that 
plaintiff  is  unable  to  name  any  time,  either  as  to  an  hour,  a  day, 
or  a  week,  in  which  anything  happened  to  him  which  could  be 
taken  as  a  basis  for  the  disability  which  is  alleged.  The  com- 
missioner concluded  by  saying  that,  in  a  case  so  conspicuously 
wanting  in  evidence  as  to  injury  arising  out  of  and  in  course  of 
employment,  compensation  liability  cannot  be  established. 

The  substance  of  claimant's  testimony  is  that  he  is  49  years 
of  age ;  farmer  most  of  his  life ;  never  had  any  difficulty  or  dis- 
comfort from  anything  that  was  apparently  a  rupture,  up  to 
about  June,  1919. 

*  *  The  first  thing  I  observed  in  connection  with  this  rupture 
was  an  awful  pain  struck  me  in  there,  and  burning  and  hurting, 
until  I  would  have  to — if  I  could  get  a  chance,  I  would  put  my 
foot  up  on  something  to  ease  myself.  Kept  on  working  as  long 
as  I  could  stand  it — about  four  or  five  weeks,  as  near  as  I  know. 
I  am  a  married  man,  and  have  five  children.  Kept  on  working 
from  necessity.  Never  complained  to  anyone  very  much  about 
my  trouble.  Mentioned  it  to  some  of  the  men  I  was  working 
with.  Mr.  Walker  was  one  of  them.  I  was  advised  to  go  to  a 
doctor,  and  went  to  Dr.  Cremin ;  also  consulted  Dr.  Schott.  He 
is  the  only  one  who  treated  me.  Complained  to  the  company 
the  next  day.  after  I  quit  work,  four  or  five  weeks  after  I  claim 
I  got  the  hernia.  First  learned  I  had  hernia  from  Dr.  Cremin 
about  June  14th  or  15th.  I  am  unable  now  to  state  the  exact 
date  I  received  the  hernia.  Gradually  got  worse.  I  continued 
work  four  or  five  weeks,  with  this  condition  getting  a  little 
worse  every  day,  until  the  pain  got  so  severe  I  went  to  a  doctor. 
Some  days  the  pain  would  be  more  severe  than  others.  It  be- 
came worse,  and  this  was  true  during  all  the  time  until  I  had 
the  operation.  The  first  time  I  had  the  pain,  I  didn't  quit  work. 
The  day  I  quit,  I  told  the  men  I  was  working  with  that  I  was 
ruptured.  I  don't  recollect  the  date  I  first  experienced  the 
pain.    The  time  of  day  was  about  2  o'clock, — I  remember  that 
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because  it  was  directly  after  I  ate  my  dinner.  I  suffered  no 
blow  or  fall  or  anything  like  that.  It  is  the  medium  weight 
meats  we  handled  at  that  time;  heavier  meats  just  before.  It 
was  two  or  three  weeks  after  that  I  first  noticed  some  swelling. 
It  kept  getting  a  little  larger.'' 

Dr.  Schott,  testifying  for  claimant,  says,  in  substance : 
**  Examined  plaintiff  four  or  five  months  ago.  Found  a  left 
inguinal  hernia.  Operated  on  him  about  two  months  ago.  The 
operation  was  successful.  He  was  in  the  hospital  about  three 
weeks,  and  is  now  able  to  do  reasonably  hard  work.  The  opera- 
tion was  November  14th.  At  the  time  of  the  operation,  the  sac 
was  rather  delicate;  no  adhesions  within  the  sac,  and  the  con- 
tents consisted  of  omentum  and  epiplocele.  It  is  pretty  hard 
to  say  whether  this  hernia  is  congenital  or  otherwise.  These 
hernias  are  supposed  to  be  of  a  congenital  condition :  that  is,  a 
result  of  the  weakened  condition  of  the  abdominal  wall,  a  sac 
being  formed  which  goes  down  through  the  internal  ring.  These 
ruptures  may  come  down  at  any  time  after  birth.  Their  de- 
velopment may  be  hastened  by  trauma.  Prom  the  history  of  this 
case,  it  seems  to  me  this  condition  was  the  result  of  trauma. 
From  the  examination  I  could  not  tell  whether  it  was  congenital 
or  the  result  of  trauma.  At  the  time  of  the  operation,  there 
was  no  evidence,  aside  from  what  he  told  me,  that  the  hernia 
was  due  to  trauma.  I  couldn't  tell  definitely  how  long  the 
hernia  had  been  existing.  A  man  having  no  predisposition  to- 
wards hernia  would,  in  order  to  suffer  a  hernia  from  strain^ 
have  to  have  so  severe  a  strain  that  from  the  time  of  the  hernia 
he  would  be  unable  to  work,  and  would  be  practically  helpless. 
Claimant  could  not  have  worked  afterwards  as  he  said  he  did 
unless  he  had  some  previous  weakening  of  the  abdominal  mus- 
cles. He  could  have  had  a  protrusion  of  this  sort  from  strain 
which  would  have  caused  considerable  pain  or  discomfort,  and 
gradually  increasing  in  size  to  such  an  extent  that  he  would 
quit  work  as  a  result.  My  idea  of  a  traumatic  hernia  is  one 
that  may  be  brought  down  from  a  strain,  either  sudden  or  from 
time  to  time,  coupled  with  a  congenital  condition.  There  may 
be  a  traumatic  hernia  in  a  well,  vigorous  person,  having  no 
previous  condition  of  hernia,  where  the  hernia  is  a  result  of 
trauma — a  so-called  traumatic  hernia.     You  can  also  have  a 
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traumatic  hernia  if  the  traunia  is  the  exciting  cause  of  a  hernia 
in  a  person  having  a  preformed  congenital  condition.  This  man 
probably  had  a  preformed  congenital  condition  present.  There 
was  a  well  formed  sac.  There  was  no  sign  of  acute  injury.  This 
hernia  appeared  to  be  a  rather  recent  origin,  and  in  hernias  of 
this  kind,  a  man  would  be  apt  to  keep  on  working  until  it 
caused  him  considerable  discomfort." 

Walker  testifies: 

**  Worked  beside  claimant.  He  was  able  to  do  his  work 
regularly.  There  was  a  time  when  he  complained  first  about  two 
or  three  weeks  before  he  quit  work.  The  last  day,  he  told  me 
he  had  a  kind  of  lump  in  his  side,  and  I  said  it  might  be  a  rup- 
ture, and  he  had  better  see  a  doctor.  I  have  been  afflicted  with 
rupture  myself.  Claimant  never  cried  out  at  any  time;  have 
no  recollection  of  any  such  incident  as  that." 

This  is  the  substance  of  all  of  claimant's  testimony. 

For  defendant,  the  nurse  at  the  packing  company's  plant 
says: 

^*  Claimant  came  in  on  June  14th,  and  said  he  had  a  pain 
in  his  side,  caased  from  strain,  and  I  sent  him  to  Dr.  Cremin. 
Claimant  said  he  had  this  paia  for  some  four  or  five  weeks." 

Dr.  Cremin,  testifying  for  defendant,  says: 

'^Examined  claimant  June  14th.  Discovered  he  had  a 
hernia.  He  gave  me  a  history  of  the  case.  He  said  he  had  pain 
and  discomfort  in  his  side  for  four  or  five  weeks.  Told  me  of  no 
specific  injury  he  had  received, — I  inquired  as  to  that.  I  found 
he  had  an  inguinal  hernia,  and  advised  an  operation.  From  the 
history  of  the  case  as  given  me  by  claimant,  and  as  testified  to 
by  him,  I  am  able  to  state  that,  in  my  opinion,  this  hernia  was 
not  traumatic  in  its  origin.  A  hernia  in  a  workman  engaged  in 
lifting  meats  daily  of  the  weight  described,  and  suddenly  feeling 
a  pain  and  saying  nothing  about  it,  and  continuing  this  work  for 
four  or  five  weeks,  during  which  there  was  a  recurrence  of  the 
pain  from  time  to  time,  could  not,  in  my  opinion,  be  a  traumatic 
hernia.  A  traumatic  hernia  has  got  to  have  some  great  violence. 
It  is  a  hernia  that  tears  through  the  inguinal  canal,  tearing  those 
tissues  loose.  Any  time  you  tear  the  tissues  loose  suddenly, 
there  is  bound  to  be  hemorrhage  and  extreme  pain  and  shock. 
A  man  receiving  a  trauma  like  that  would  have  to  stop  work  in- 
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stantly, — ^the  chances  are  he  would  fall  down,  and  be  unable  to 
stand.  It  would  lay  him  off  from  working  for  several  days. 
There  is  no  way  a  traumatic  hernia  can  arise  without  violence. 
This  man  had  sac,  which  rules  out  any  idea  of  a  traumatic 
hernia." 

On  cross-examination,  he  says : 

**  All  hernias  are  caused  by  strain.  A  large  percentage  of  the 
male  sex  have  congenital  hernia  to  some  extent  after  they  reach 
the  age  of  30  or  35  years.  Any  strain  would  have  a  tendency 
to  accentuate  or  accelerate  it.  In  a  hernia  of  this  type,  the  con- 
dition is  made  usually  of  the  omentum — that  is,  the  covering  on 
top  of  the  intestines,  made  up  of  the  intestines — that  is  pushed 
down  through  this  canal." 

He  continues: 

**When  it  is  pushed  down,  the  covering,  the  peritoneum,  the 
covering  of  the  abdominal  cavity,  which  forms  a  sac  in  which 
the  bowels,  the  omentum,  in  this  gradual  process,  are  being 
pushed  down  gradually, — that  stretches  this  peritoneum  and 
pulls  down  into  this  canal;  and  any  sudden  strain  or  anything 
that  will  cause  these  substances  to  go  through  that  would  sud- 
denly weaken  or  force  this  sac,  or  anything  that  would  tear 
the  covering  of  the  intestines,  or  the  omentum,  or  anything  that 
would  cause  it  to  be  forced  down  through  this  sac,  or  what  forms 
the  sac, — a  traumatic  hernia  could  have  no  sac, — a  recent  hernia 
might  have  a  thin  sac,  but  that  is  not  a  traumatic  hernia — that 
would  be  a  congenital  hernia." 

1.  Appellant  contends  that  there  is  such  a  conflict  in  the 
testimony  that  the  finding  of  the  industrial  commissioner  is  con- 
clusive upon  the  court.  If  claimant's  hernia  was  of  long  stand- 
ing, and  existed  prior  to  his  employment  by  defendant,  or  was 
not  the  result  of  an  injury  in  his  work  as  one  of  the  employees 
of  defendant,  or  if  there  was  evidence,  though  disputed,  tend- 
ing to  sustain  defendant's  contention,  then  the  finding  of  the 
commissioner  is  conclusive.  We  have  held  a  number  of  times 
that,  where  there  is  a  conflict  in  the  testimony, — and  this  means, 
as  I  think,  a  substantial  conflict,  and  not  a  mere  scintilla  or 
slight  evidence  by  one  party  opposing  that  of  the  other, — ^the 
decision  of  the  industrial  commissioner  is  conclusive.  Under 
such  circumstances,  I  agree  that  it  ought  to  be  so,  whether  com- 
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pensation  in  a  given  ease  is  allowed  or  disallowed.  Otherwise, 
the  courts  will  be  flooded  with  cases  which  the  compensation 
law  contemplates  shall  be  decided  in  a  summary  manner ;  litiga- 
tion will  be  increased,  rather  than  diminished;  and  claimants 
for  compensation  may  be  subjected  to  more,  rather  than  less, 
vexation,  in  an  effort  to  secure  a  smaller  recovery  than  they 
might  recover  in  a  common-law  action.  Thus  employees,  for 
whose  benefit  largely  the  compensation  law  was  enacted,  might 
be,  in  many  instances,  deprived  of  the  benefits  of  the  act.  Among 
the  numerous  cases  holding  that  the  decision  of  the  commissioner 
is  .conclusive,  see  Jackson  v.  Iowa  Tel.  Co.,  190  Iowa  1394;  Han- 
son V.  Dickinson,  188  Iowa  728;  Pace  v.  Appanoose  County, 
184  Iowa  498 ;  Norton  v.  Day  Coal  Co.,  192  Iowa  160 ;  Miller  v. 
Gardner  &  Lindberg,  190  Iowa  700;  Pierce  v.  Bekins  V.  <&  8. 
Co.,  185  Iowa  1346 ;  Flint  v.  City  of  Eldon,  191  Iowa  845.  See, 
also,  Section  2477-m33,  Code  Supplement,  1913;  Chapter  270, 
Acts  of  the  Thirty-seventh  General  Assembly;  and  Compiled 
Code,  Section  842. 

Appellant  cites  Bachman  v.  Waterman,  68  Ind.  App.  580 
(121  N.  E.  8),  Campbell  v.  Clausen,  18S  App.  Div.  499  (171 
N.  Y.  Supp.  522),  and  Miller  v.  Gardner  &  Lindberg,  supra,  as 
holding  that,  even  though  there  are  items  of  fact  undisputed,  the 
industrial  commissioner's  inferences  of  ultimate  fact  therefrom, 
if  reasonable,  are  conclusive.  But  this  cuts  both  ways.  If  the 
reasonable  and  proper  inferences  are  contrary  to  the  finding  of 
the  commissioner,  then  such  finding  ought  not  to  be  conclusive. 
A  majority  of  the  court  are  of  opinion  that  there  is  such  a  con- 
flict in  the  testimony  as  to  make  the  finding  of  the  commissioner 
conclusive,  and  that  the  judgment  of  the  district  court  should  be 
reversed,  and  it  is  reversed. 

2.  For  myself,  I  am  not  convinced  that  there  is  such  a  con- 
flict. If  there  is  any  conflict  in  the  testimony,  it  is  found  in 
the .  testimony  of  the  medical  witnesses.  I  shall  refer  to  this 
later,  as  briefly  as  may  be,  and  attempt  to  show  that  there  is  no 
substantial  dispute  in  the  testimony  of  Dr.  Schott  and  Dr. 
Cremin.  Before  doing  that,  however,  I  shall  refer  to  the  statute, 
which  contemplates,  as  I  think,  that  there  must  be  a  substantial 
conflict.  The  finding  of  the  commissioner  is  not  absolutely 
binding  in  all  cases,  even  though  there  may  be  a  slight  or 
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trifling  conflict  in  the  evidence.  The  rule  ought  to  be  applied  in 
the  general  run  of  cases ;  but  if  we  now  lay  down  a  hard  and  fast 
rule  that  the  finding  of  the  commissioner  is  conclusive  in  all 
cases,  the  time  may  come  when  some  other  industrial  commis- 
sioner might  feel  justified  in  arbitrary  action  in  his  findings. 
This  court  and  other  courts  have  held  that,  upon  filing  of  the 
decision  of  the  industrial  commissioner  in  the  district  court,  the 
court  is  not  limited  to  the  formal,  ministerial,  and  perfunctory- 
act  of  recasting  said  decision  into  the  form  of  a  court  decree. 
The  statute  before  cited,  as  it  now  stands,  immediately  following 
the  provision  that  the  finding  of  the  commissioner,  in  the  ab- 
sence of  fraud,  is  conclusive,  provides  that  the  district  court, 
upon  the  hearing  before  it,  **may  confirm  or  set  aside  such  order 
or  decree  of  the  industrial  commissioner,  if  he  finds :  •  •  • 

'*3.  That  the  facts  found  by  the  industrial  commissioner  do 
not  support  the  order  or  decree. 

**4.  That  there  is  not  sufficient  competent  evidence  in  the 
record  to  warrant  the  industrial  commissioner  in  making  the 
order  or  decree  complained  of. 

**No  order  or  decree  of  the  industrial  commissioner  shall  be 
set  aside  by  the  court  upon  other  than  the  grounds  just  stated." 

Plainly,  this  requires  the  district  court  to  determine  whether 
there  is  sufficient  competent  evidence  in  the  record  to  warrant 
the  finding  of  the  commissioner,  etc.  Before  discussing  the  evi- 
dence as  to  the  supposed  conflict  between  the  two  doctors,  it 
may  be  well  to  first  refer  to  another  matter. 

3.  As  before  stated,  the  commissioner  held  that,  in  order 
to  establish  a  compensation  claim,  it  was  necessary  for  plaintiflP 
to  show  some  specific  incident  of  his  employment  in  the  nature 
of  an  accident,  such  as  a  slip  or  fall  or  some  definite  strain  from 
over-lifting,  causing  an  injury  such  as  to  break  him  down  and 
to  make  necessary  a  surgical  operation.  This,  we  take  it,  is  a 
question  of  law,  whether  it  must  be  shown  that  it  was  an  acci- 
dent, in  the  sense  in  which  the  commissioner  considered  it. 
We  may  say,  in  passing,  that  it  seems  to  us  that  the  evidence  is 
undisputed  that  complainant's  hernia  did  break  him  down,  and 
that  an  operation  was  necessary.  The  defendant's  doctor, 
Cremin,  testifies  that  he  advised  an  operation,  and  an  operation 
was  had.    And  in  this  connection,  too,  we  may  say  that  the  com- 
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missioner,  in  stating  that  claimant  made  no  complaint,  evi- 
dently overlooked  the  testimony  of  claimant  and  Walker,  who 
both  testify  that  claimant  did  make  complaint,  and  that  he  com- 
plained about  the  time  he  claims  he  was  injured,  by  the  sudden 
pain  about  2  o'clock  in  the  afternoon  of  a  time  fixed  by  him. 

Going  back  to  the  question  now  as  to  whether  it  was  neces- 
sary to  show  that  it  was  an  accident.  There  is  no  claim  that 
claimant's  alleged  injury  was  willfully  intentional,  or  that  it 
could  have  been  foreseen,  or  that  it  was  expected  by  him.  Ap- 
pellant argues  at  some  length  that,  to  be  compensable,  the  in- 
jury must  be  the  result  of  a  slip,  fall,  or  the  like,  in  the  nature 
of  an  accident.  They  cite  cases  decided  under  statutes  of  other 
states,  where  the  statute  itself  provides  compensation  for  ac- 
cidental injuries.  Appellant  cites  several  provisions  of  the  Iowa 
Compensation  Law,  and  claims  that  our  law  provides  compen- 
sation for  accidental  injury.  But  the  only  section  of  the  statute 
pointed  out  wherein  the  word  *' accident"  is  used,  is  Section 
2477-ml4,  where,  relating  to  procedure,  it  speaks  of  the  place 
where  the  accident  occurred.  Appellant  concedes  that  the  title 
of  the  act  describes  it  as  an  act  relating  to  employers'  liability 
for  personal  injuries  sustained  by  employees.  Such  is  the  Ian-* 
guage  also  in  the  title  to  the  amendatory  act,  Chapter  270,  Acts 
of  the  Thirty-seventh  General  Assembly.  Appellant  also  points 
out  that  Sections  2477-m(a),  2477-m(c),  and  2477-m(d),  Code 
Supplement,  1913,  speak  of  a  personal  injury  sustained  by  the  * 
employee.  Section  2477-m6  speaks  of  the  employee's  receiving 
an  injury.  Section  2477-m8  speaks  of  the  occurrence  of  an  in- 
jury. Section  2477-ml6(e)  again  refers  to  the  words  '* personal 
injury,"  etc.,  and  for  injuries  received  at  places  other  than  the 
employer's  place  of  business,  where  the  employees  are  subject 
to  the  dangers  incident  to  the  business.  Section  2477-ml6(f) 
and  (g)  excludes  injuries  caused  by  the  willful  acts  of  other 
persons  and  by  disease,  except  it  shall  result  from  the  injury; 
and  Section  2477-ml(a)  provides  that  no  compensation  shall  be 
allowed  for  an  injury  caused  by  the  employee's  willful  intention 
to  injure  himself,  etc. 

It  will  be  seen  from  the  foregoing  statutes  that  there  is  but 
little  in  the  statute  on  which  to  base  the  thought  that  the  in- 
jury must  be  accidental.    It  has  been  held  in  other  jurisdictions, 
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and  even  under  statutes  which  use  the  word  "accident/'  that, 
in  compensation  acts,  the  word  is  employed  in  contradistinction 
to  the  expression  "willful  misconduct,"  which  is  found  ordi- 
narily in  the  same  section  or  paragraph  of  the  statute.  28  Ruling 
Case  Law  787.    Thus,  in  "Wisconsin,  the  language  is: 

"Where  the  injury  is  proximately  caused  by  accident,  and 
is  not  intentionally  self-inflicted." 

Under  that  statute,  the  court  said,  in  Vennen  v.  New  Dells 
Lbr.  Co.,  161  Wis.  370  (L.  R.  A.  1916  A,  273,  275) : 

"These  facts  and  circumstances  clearly  charge  that  Ven- 
nen's  sickness  was  the  result  of  an  unintended  and  unexpected 
mishap,  incident  to  his  employment.  These  allegations  fulfill 
the  requirements  of  the  statute,  that  the  drinking  of  the  polluted 
water  by  the  deceased  was  an  accidental  occurrence. ' ' 

We  think  the  term  "personal  injury"  is  of  much  broader 
significance  than  "personal  injury  by  accident,"  or  "accident," 
and  like  expressions  found  in  different  statutes.  In  Hanson  v. 
Dickinson,  188  Iowa  728,  733,  we  said : 

"Manifestly,  the  term  'personal  injury'  is  of  much  broader 
significance  than  *  personal  injury  by  accident.'  It  comprehends 
a  great  number  of  injuries,  many  of  which  will  be  found  enumer- 
ated in  Hurle's  Case,  217  Mass.  223  (Ann.  Cas.  1915  C  919),  and 
in  Madden' s  Case,  222  Mass.  489  (111  N.  B.  379)." 

This  language  was  used  in  discussing  another  phase  of  the 
Compensation  Act,  but  we  think  it  is  applicable  to  the  instant 
case.  The  Supreme  Court  of  Connecticut  has  held,  in  Larke  v. 
Hancock  Mut.  L.  Ins.  Co.,  90  Conn.  303  (97  Atl.  320,  L.  R.  A. 
1916  E,  584)  : 

"If  the  term  *  personal  injury'  be  given  its  narrowest  con- 
struction, and  confined  to  injuries  of  accidental  origin,  it  must 
be  held  to  include  any  form  of  bodily  harm  or  incapacity,  whether 
arising  by  direct  contact,  or  lesion  caused  by  external  violence 
or  physical  force,  or  untoward  mishap." 

We  have  held  that  the  provisions  of  the  Compensation  Act 
are  to  be  liberally  construed,  and  not  given  the  narrowest  con- 
struction. Appellant  cites  cases  wherein  the  word  "accident" 
is  defined.  Some  of  these  are  accident  insurance  cases  and  the 
like.  They  cite  Kutschmar  v.  Briggs  Mfg.  Co.,  197  Mich.  146 
(163  N.  W.  933) ;  and  Tackles  v.  Bryant,  200  Mich.  350  (167 
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N.  W.  36).     It  is  true  that,  under  the  Michigan  statute,  the 

a 

court  has  adopted  a  rule  that  an  injury  such  as  hernia  or  a  rup- 
ture of  the  heart  does  not  result  from  accident,  within  the  mean- 
ing of  the  Michigan  statute,  when  the  injury  is  received  at  a  time 
when  the  employee  is  doing  his  regular  work  in  the  usual  way, 
and  there  occurs  no  unusual,  unexpected,  or  fortuitous  happen- 
ing which  causes  the  injury  and  which  is  accidental  in  charac- 
ter. In  re  Maggelet,  L.  R.  A.  1918  P,  864,  873.  The  Kutschmar 
case,  supra,  is  referred  to  in  the  citation  just  given,  where  the 
court  held  that  an  employee  who  receives  an  injury  in  the  nature 
of  a  hernia,  while  engaged  in  his  usual  and  ordinary  employ- 
ment, without  the  intervention  of  any  untoward  or  accidental 
happening,  is  not  within  the  provisions  of  the  Compensation 
Act,  which  provides  compensation  for  accidental  injuries  only. 
In  that  case,  the  employee  was  lifting  a  beam  weighing  about 
90  pounds,  and  he  had  to  do  this  90  or  100  times  a  day;  but 
there  was  no  fall  or  stumble.  I  think  that,  under  our  statute,  the 
Michigan  rule  ought  not  to  apply.  If  claimant  in  this  case  was 
injured  at  the  time  and  in  the  manner  testified  to  by  him,  it  is 
clearly  a  personal  injury,  within  the  meaning  of  our  statute. 
And  I  think  that,  if  it  occurred  while  he  was  in  the  employ  of 
the  defendant,  and  his  hernia  was  the  result  of  a  constant  strain, 
and  a  sudden  breakdown,  as  he  says,  he  was  entitled  to  com- 
pensation, even  though  there  was  no  slip  or  other  specific  in- 
cident in  the  nature  of  an  accident.  Appellee  contends  that, 
under  the  Iowa  law,  it  is  immaterial  whether  or  not  one  meets 
with  an  accident  giving  some  outward  sign  of  injury,  and  that 
hernia,  whether  traumatic  or  inguinal,  is  compensable,  whether 
the  result  of  an  accident  of  which  there  is  no  outward  indica- 
tion, or  of  a  continued  strain  producing  internal  injuries  or 
developing  a  hernia.  They  cite  Bish  v.  Iowa  Portland  Cement 
Co.,  186  Iowa  443 ;  Oliphant  v.  Hawkinson,  183  N.  W.  805 ;  L. 
R.  A.  1916  A,  228,  292  to  303,  text  and  annotations;  Adarm  v. 
Acme  W,  L,  &  C.  Wks.,  182  Mich.  157;  Zappala  v.  Industrial 
Ins.  Com.,  82  Wash.  314  (L.  R.  A.  1916  A,  295,  299) ;  Poccardi 
V.  Public  Serv.  Com.,  75  W.  Va.  542  (84  S.  E.  242).  In  the 
last  named  case,  it  was  held  that,  in  the  absence  of  conflict 
in  the  evidence,  it  was  the  duty  of  the  commission  to  give 
plaintiff  the  benefit  of  inferences  arising  in  his  favor  from  the 
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facts  proved,  in  the  absence  of  direct  evidence.  On  the  question 
as  to  the  effect  of  a  predisposition  to  hernia  upon  the  right  to 
recover  compensation  for  injuries  resulting  in  hernia,  see  Lin- 
nane  v.  Aetna  Brew,  Co.,  L.  R.  A.  1917  D,  77,  111,  and  note; 
Casper  Cone  Co.  v.  Industrial  Com,,  165  Wis.  255  (161  N.  W. 
784,  L.  R.  A.  1917  E,  504).  In  the  last  mentioned  ca^e,  there 
was  an  accidental  slip. 

We  shall  not  further  discuss  the  cases.  To  do  so  might  be 
interesting,  but  enough  has  been  said  to  show  that,  under  our 
statute,  the  conclusion  I  reach  is  right,  and  in  harmony  with 
cases  in  other  states  having  a  statute  similar  to  our  own.  Fur- 
thermore, I  think  there  is  evidence  in  the  record  sufficient  to 
establish  the  fact  that  there  was  a  fortuitous  event  or  mishap, 
definitely  described,  both  as  to  time  and  circumstance.  It  is 
true  that  claimant  was  unable  to  fix  a  specific  date,  but  this 
was  because  of  his  faulty  memory  as  to  dates.  He  does  give 
about  the  time  it  occurred,  before  he  was  compelled  to  quit  work, 
June  13th;  that  it  was  2  o'clock  in  the  afternoon,  just  after  he 
had  eaten  his  dinner,  and  while  lifting  pieces  of  meat ;  that,  while 
so  engaged,  the  ** first  thing  I  observed  in  connection  with  this 
rupture  was  an  awful  pain  struck  me  in  there,  and  burning  and 
hurting,''  etc.  He  had  never  had  any  trouble  of  this  kind  be- 
fore. 

Dr.  Cremin,  testifying  for  defendant,  says  that  all  hernias 
are  caused  by  strain,  and  that  a  large  percentage  of  males  have 
congenital  hernia  to  some  extent,  after  they  reach  the  age  of  30 
to  35  years ;  that  any  strain  would  have  a  tendency  to  accentu- 
ate or  accelerate  it.  There  is  no  evidence  in  the  record  contra- 
dicting the  evidence  of  plaintiff  and  Walker  as  to  the  transaction 
about  which  they  testify.  , 

4.  I  think,  after  a  careful  reading  of  the  testimony  of  Dr. 
Cremin,  that  there  is  no  material  conflict  or  contradiction  in  the 
medical  testimony.  A  careful  reading  of  Dr.  Cremin 's  testi- 
mony shows  that,  when  he  testified  that,  in  his  opinion,  claim- 
ant's hernia  was  not  the  result  of  an  injury,  he  meant  that  it 
was  not  the  result  of  an  injury  from  a  slip  or  accident.  That  was 
defendant's  theory  of  the  case  from  the  start,  and  Dr.  Cremin 
was  called  as  a  witness  for  the  defendant.  In  addition  to  this, 
almost  the  first  thing  Dr.  Cremin  said  in  his  testimony  was  that 
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plaintiff  told  him  of  no  specific  injury,  and  that  the  doctor  in- 
quired as  to  that.    He  testifies : 

''I  told  him  that,  in  my  opinion,  the  defendant  was  not  re- 
sponsible." 

This  shows  that  Dr.  Cremin  had  the  thought  in  his  mind 
that  it  was  necessary  that  the  injury  should  have  been  by  a  fall 
or  slip  or  the  like.  Therefore  he  gives  his  opinion  that  this  hernia 
was  not  traumatic  in  its  origin.  He  says  that  a  large  percentage 
of  males  have  congenital  hernia  to  some  extent  after  30,  and 
that  any  strain  would  have  a  tendency  to  accentuate  or  acceler- 
ate it.  We  have  seen  that  the  fact  that  claimant  was  predisposed 
to  hernia  is,  under  the  facts  in  the  case,  unimportant.  By  a 
reference  to  Dr.  Cremin 's  testimony,  before  set  out,  it  will  be 
seen  that  he  specifically  states  that : 

**Any  sudden  strain,  or  anything  that  will  cause  these  sub- 
stances to  go  through  •  •  •  or  anything  that  would  tear  the 
covering  of  the  intestines  •  •  •  or  anything  that  would  cause 
it  to  be  forced  down,"  etc. 

In  regard  to  the  sac,  he  testifies  finally  that  a  recent  hernia 
might  have  a  thin  sac.  Dr.  Cremin 's  testimony,  in  some  respects, 
is  stronger  for  the  plaintiff  than  is  the  evidence  of  Dr.  Schott. 
Dr.  Cremin 's  testimony  is  no  stronger  than  his  cross-examina- 
tion makes  it.  The  purpose  of  cross-examination  is  to  permit 
the  witness  to  qualify  or  modify  his  prior  statements,  and  this 
Dr.  Cremin  did.  Again,  when  Dr.  Cremin  testifies  that  a  trau- 
matic hernia  must  have  some  great  violence,  and  that,  when  the 
tissues  are  suddenly  torn  loose,  there  is  bound  to  be  hemorrhage 
and  extreme  pain,  and  so  on,  he  is,  I  think,  referring  to  a  man 
who  is  well,  and  without  any  predisposition  to  hernia.  Dr.  Schott 
says  that,  and  refers  to  a  well  man.  Dr.  Schott 's  testimony  also 
shows  that  less  force  would  be  necessary  in  a  man  predisposed  to 
hernia.  Dr.  Cremin  nowhere  in  his  evidence  contradicts  or  de- 
nies Dr.  Schott 's  evidence  as  to  that.  In  other  words,  Dr.  Cremin 
does  not  say,  or  attempt  to  say,  that  a  hernia  could  not  result 
from  an  injury  suffered,  as  claimant  and  Dr.  Schott  testify, 
when  there  was  a  tendency  to  hernia,  as  was  probably  the  fact 
in  claimant's  case.  Again,  Dr.  Cremin  testifies  as  to  what  any 
sudden  strain  would  do,  etc.  In  claimant's  work,  there  would,  of 
necessity,  be  a  sudden  strain  every  time  he  picked  up  a  heavy 
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piece  of  meat.  Dr.  Schott  says  that  a  traumatic  hernia  is  one 
that  may  be  brought  down  from  a  strain,  either  sudden  or  from 
time  to  time,  coupled  with  a  congenital  condition.  This  is  not 
denied  by  Dr.  Cremin.  The  congenital  condition  was  present  in 
claimant. 

I  think  that,  under  the  statute,  the  district  court  was  au- 
thorized to  pass  upon  the  question  as  to  whether  there  was 
sufficient  competent  evidence  to  sustain  the  finding  of  the  com- 
missioner, and  that  the  court's  determination  that  there  was  not 
sufficient  evidence  is  justified  by  the  record.  I  would  affirm; 
and  in  this  Mr.  Justice  Weaver  concurs. 

A  majority  think  there  was  a  conflict  in  the  evidence,  and 
therefore  favor  reversal,  and  the  cause  is — Reversed, 

Evans,  C.  J.,  Stevens,  Arthur,  Faville,  and  De  Graff, 
JJ.,  concur  in  Reversal. 

Weaver  and  Preston,  JJ.,  dissent. 


Chris  Jensen,  Appellant,  v.  P.  B.  Duvall,  Appellee. 

NEW  TRIAL:  Grossly  Inadeqtiate  Verdict.  A  new  trial  must  be 
ordered  when  it  is  manifest  from  the  verdict  that  the  jury  found, 
under  the  unquestioned  instructions,  that  plaintiff  was  entitled  to 
recover,  but  fixed  the  amount  of  recovery  at  a  grossly  inadequate 
amount,  as  shown  by  undisputed  testimony. 

Appeal  from  Aiidubon  District  Court. — Earl  Peters,  Judge. 

December  15,  1921. 

Action  to  recover  damages  for  wrongful  discharge,  on 
December  9,  1919,  of  plaintiff,  who  had  engaged  to  work  for  de- 
fendant as  a  farm  laborer  for  one  year,  beginning  March  1, 1919. 
There  was  a  trial  to  a  jury,  resulting  in  a  verdict  for  the  plain- 
tiff for  $50.  Judgment  was  entered  on  the  verdict.  Pacts  ap- 
pear in  the  opinion.    Plaintiff  appeals. — Reversed  and  remanded. 

Mantz  &  White,  for  appellant. 
Sayles  &  Taylor,  for  appellee. 
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Abthxjb,  J. — On  March  1,  1919,  appellant  began  woA  for 
appellee  under  an  oral  agreement  for  one  year  from  March  1, 
1919,  at  a  salary  of  $75  per  month;  and  in  addition  thereto, 
appellant  was  to  have  the  use  of  a  house'  for  himself  and  family 
on  appellee's  premises,  and  the  use  of  a  milch  cow.  Appellee 
paid  appellant  for  his  services  up  to  December  1,  1919,  at  the 
agreed  compensation.  On  December  9th,  appellee  discharged 
appellant  from  his  employ.  Appellee  did  not  pay  appellant  for 
the  nine  days  that  appellant  worked  in  December,  nor  for  any 
amount  claimed  for  breach  of  contract. 

Plaintiff  began  this  action  to  recover  damages  for  wrongful 
dischar^e  from  appellee's  employ,  consisting  of  loss  of  wages 
from  December  1,  1919,  to  March  1,  1920,  at  $75  per  month, 
$225 ;  loss  of  use  of  house  for  the  same  period,  $50 ;  loss  of  use 
of  cow  for  same  period,  $25, — ^making  a  total  demand  for  dam- 
ages of  $300. 

Appellant  claimed  that  he  sought  diligently  to  obtain  other 
employment  after  he  was  discharged,. and  was  able  to  earn  only 
$18;  and  he  credits  defendant  in  that  amount. 

Appellee's  defense  was  that  he  was  justified  in  discharging 
appellant,  because  of  the  failure  of  appellant  to  render  reason- 
ably good  service.  The  major  issue  in  the  trial  was  whether  or 
not  appellee  had  the  right  to  discharge  appellant,  or  was  justi-* 
fied  in  doing  so. 

Testimony  was  introduced  by  appellant  for  the  purpose  of 
showing  that  he  performed  his  work  well  and  faithfully,  and 
was  discharged  without  suflBcient  cause.  There  was  testimony 
introduced  by  appellee  for  the  purpose  of  showing  that  appel- 
lant had  failed  to  render  reasonably  good  service,  and  that  ap- 
pellee was  justified  in  discharging  appellant  from  his  employ. 
Appellee  did  not  attempt  to  prove  that  appellant  could  obtain 
work  other  than  that  stated  by  appellant  in  his  testimony. 

Errors  relied  upon  for  reversal  are : 

(1)  The  damages  awarded,  $50,  by  the  jury,  under  the 
undisputed  evidence,  are  inadequate. 

(2)  In  the  assessment  of  damages,  the  jury  disregarded 
the  instructions  of  the  court,  and  especially  Instruction  No.  7. 

(3)  The  verdict  of  the  jury  is  contrary  to  the  evidence. 

(4)  The  court  erred  in  refusing  to  set  aside  the  verdict. 

Vol.  192  Ia.— 61 
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(5)  The  court  should  have  raised  the  verdict  of  the  jury 
to  what  the  undisputed  evidence  shows  the  plaintiff  was  en- 
titled to,  under  the  instructions  of  the  court,  and  should  have 
given  the  defendant  the  option  of  accepting  it  or  submitting  to 
a  new  trial. 

The  jury  was  instructed  that  it  was  established  by  the  evi- 
dence that  the  plaintiff  did  not  receive  any  pay  for  his  work 
for  defendant  from  December  1st  to  December  9,  1919,  'and  that 
plaintiff  was  entitled  to  recover  for  his  services  for  that  period  at 
the  rate  of  $75  per  month,  amounting  to  the  sum  of  $22.50, 
together  with  interest  thereon  at  the  rate  of  6  per  cent  from 
March  1,  1920,  which  recovery  would  amount,  at  the  time  of  the 
trial,  to  $23.25. 

The  court  further  instructed  the  jury  that,  if  it  found  that 
the  defendant  had  sufScient  cause  for  discharging  the  plaintiff, 
under  the  rules  given,  their  verdict  should  be  for  plaintiff  for 
only  the  said  amount  of  $23.25. 

In  Instruction  No.  7,  the  jury  was  instructed  that,  if  the 
defendant  failed  to  show  that  he  had  suflScient  grounds  for  dis- 
charging the  plaintiff,  under  the  rules  given  in  the  former  in- 
structions, then  the  defendant  was  not  justified  in  discharging  the 
plaintiff;  and  in  such  event,  if  the  plaintiff  showed,  by  a  pre- 
ponderance of  the  evidence,  that  he  was  damaged  by  reason  of 
such  discharge,  the  plaintiff  would  be  entitled  to  recover  from 
the  defendant  the  amount  of  wages  under  the  contract  to  March 
1,  1920,  that  were  not  paid  to  the  plaintiff,  which  amounted  to 
$225,  and  the  reasonable  rental  value  of  the  house  that. was  fur- 
nished from  December  10,  1919,  to  March  1,  1920,  and  the  rea- 
sonable value  of  the  use  of  the  cow  during  said  time,  less  such 
amount  as  the  evidence  showed  that  the  plaintiff  actually  earned 
in  other  employment  from  December  9,  1919,  to  March  1,  1920. 

The  evidence  is  quite  voluminous,  and  it  is  unnecessary  to 
set  it  out.  It  may  safely  be  said,  and  it  is  sufficient  to  say,  that 
there  is  sharp  conflict  in  the  testimony  on  the  issue  of  whether 
or  not  appellee  was  justified  in  discharging  appellant.  On  this 
main  issue,  a  hard  battle  was  fought.  Appellee  strongly  asserts, 
in  his  testimony,  that  appellant  was  unfaithful  and  derelict  in  his 
duty,  and  that  he  was  amply  justified  in  discharging  him.  Ap- 
pellant contends,  by  his  testimony,  that  he  did  not  fail  in  his 
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duty  and  loyalty  to  appellee,  and  that  his  discharge  was  wrong- 
ful and  without  justification.  After  reading  the  testimony  care- 
fully, we  think  the  jury  might  have  found,  on  this  issue,  for 
either  party,  with  warrant,  under  the  conflicting  evidence. 

The  puzzle  presented  for  solution  is  to  find  in  the  record 
sufficient  support  for  the  $50  verdict  returned.  By  what  process 
of  reasoning  and  finding  was  such  a  verdict  reached?  It  must 
be  admitted  that  we  cannot  ascertain  with  certainty. 

Appellant's  discharge  from  the  employ  of  appellee  was 
admitted  by  appellee.  On  that  basis  to  start  with,  the  jury  was 
given  rules  by  which  to  determine  whether  appellee  had  sufficient 
grounds  for  discharging  appellant  or  not,  and  was  told  that, 
if  it  found  that  the  defendant  was  not  justified  in  discharging 
the  plaintiff,  and  if  it  was  shown,  by  a  preponderance  of  the 
evidence,  that  appellant  had  been  damaged  by  reason  of  such 
discharge,  appellant  would  be  entitled  to  recover  wages,  under 
the  contract,  to  March  1, 1920,  which  amounted  to  $225,  and  also 
the  reasonable  rental  value  of  the  house  and  the  reasonable  value 
of  the  use  of  the  cow  during  that  time,  with  6  per  cent  interest 
from  March  1,  1920,  to  the  time  of  trial,  less  such  amount  as  the 
evidence  showed  the  plaintiff  actually  earned  in  other  employ- 
ment from  December  9,  1919,  to  March  1,  1920.  The  instruc- 
tions given,  without  objection  or  exception  thereto,  must  be  re- 
garded as  the  law  of  the  case.  Authorities  are  so  numerous  on 
this  proposition  that  they  need  not  be  cited. 

One  view  of  the  verdict,  the  view  taken  by  appellant,  is 
that,  the  verdict  being  for  $50,  and  the  balance  owed  to  ap- 
pellant by  appellee  for  actual  work  done  from  December  1st  to 
December  9th  being  only  $23.25,  there  must  have  been  a  finding 
by  the  jury  that  appellee  did  not  have  just  cause  for  discharging 
appellant,  and  that,  consequently,  the  verdict  is  without  support 
in  the  evidence,  and  it  was  error  not  to  set  it  aside.  If  such 
position  is  sound,  luider  the  record,  the  verdict  should  have  been 
set  aside.  Stone  v.  Turner,  178  Iowa  561.  Where  a  verdict  is 
lower  than  the  undisputed  testimony  would  fix  it,  and  not  in  con- 
formity with  the  instructions  of  the  court,  the  court,  in  the  ad- 
ministration of  justice,  should  grant  a  new  trial.  Tathwell  v. 
City  of  Cedar  Rapids,  122  Iowa  50. 

« 

Appellee's  view  of  the  verdict  is  that  the  damages  awarded. 
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under  the  contradictory  evidence,  were  merely  nominal,  on  that 
account;  that,  in  the  assessment  of  damages,  the  jury  really 
found  for  the  defendant ;  and  that  the  verdict,  when  viewed  as 
a  practical  verdict  for  defendant,  has  ample  support  in  the  evi- 
dence; and  that  the  court,  in  his  discretion,  properly  denied  a 
new  trial.  Appellee  earnestly  contends  that  the  verdict  of  the 
jury  cannot  be  criticized  as  failing  to  administer  substantial 
justice  to  the  parties,  in  view  of  the  conflict- in  the  evidence  and 
the  possibility  that  the  jury  did  not  believe  plaintiff  as  to  the 
amount  he  earned  after  his  discharge,  up  to  March  1,  1920. 
Counsel  for  appellee  argue  that  the  jury  might  have  known, 
within  their  own  knowledge,  that  appellant  could  have  earned 
more  than  $18  from  December  9,  1919,  to  March  1,  1920,  if  ap- 
pellant had  so  desired,  when  the  country  was  in  the  height  of 
prosperity,  and  labor  was  scarce  and  high  in  cost. 

We  are  not  inclined  to  the  opinion,  much  less  to  arrive  at 
the  conclusion,  that  the  jury  allowed  plaintiff  $26.75,  the  amount 
of  the  verdict  beyond  the  instructed  amount  of  $23.25,  by  ar- 
rogating to  themselves,  without  evidence  to  support,  knowledge 
that  plaintiff  could  have  secured  employment  after  his  discharge 
which  would  have  yielded  substantially  the  compensation  which 
he  would  have  received  from  defendant,  had  he  remained  in 
his  employ;  and  that  the  jury  refused  to  believe  that  plaintiff 
was  able  only  to  earn  $18  from  December  9,  1919,  to  March  1, 
1920. 

More  logical  reasoning,  we  think,  is  submitted  by  appellee, 
that  the  jury  found  that  defendant  was  justified  in  discharging 
plaintiff,  but  allowed  plaintiff  the  $26.75  as  a  merely  nominal 
amount.  If  the  verdict  were  one  cent  or  one  dollar  in  excess 
of  $23.25,  we  would  have  no  hesitancy  in  saying  that  the  jury 
in  reality  found  the  issue  with  defendant,  and  added  the  one 
cent  or  one  dollar  as  merely  nominal.  In  such  a  situation,  we 
would  entertain  the  thought  that  the  jury  added  this  small 
amount  to  the  verdict  they  were  instructed  to  return,  for  the 
purpose  of  casting  the  costs  on  the  defendant.  Of  course,  in  the 
instant  case,  costs  would  follow  a  verdict  of  $23.25,  because  de- 
fendant made  no  tender  of  that  amount,  which  was  admitted  to 
be  due  the  plaintiff. 

We  cannot  assume  that  the  amount  of  the  verdict  beyond 
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$23.25,  which  is  $26.75,  is  mei^ely  nominal.  The  jury  entirely 
disregarded  the  instructions  of  the  court,  and  either  party  was 
entitled  to  a  new  trial.  Defendant  waived  his  right  to  a  new 
trial.  Plaintiff  demanded  a  new  trial,  and  a  new  trial  must  be 
granted  him. 

It  was  error  to  refuse  a  new  trial,  and  the  decision  of  the 
trial  court  must  be  and  is  reversed. — Reversed  and  remanded. 

Evans,  C.  J.,  Stevens  and  FavhjLE,  JJ.,  concur. 


Jones  County  TruSt  &  Savings  Bank,  Appellee,  v.  Peter  J. 

Kurt,  Appellant. 

BILLS  AND  NOTES:    Negotiability  and  Transfer— < 'I  Assign"  as  In- 

1  dorsement.    A  writing  on  the  back  of  a  negotiable  promissory  note, 

in  the  form  of,  **I  assign  the  within  note  to  A B , "  and 

duly  signed  by  the  payee,  constitutes  a  special  "indorsement,** 
within  the  meaning  of  the  Negotiable  Instruments  Act, — that  is, 
an  indorsement  which  specifies  the  person  to  whom  or  to  whose 
order  the  note  is  payable.  In  other  words,  such  an  indorsement  is 
equivalent  to  the  ordinary  indorsement  of,  *'Pay  to  A B . " 

BILLS  AND  NOTES:     NegotiabiUty   and   Transfer-— NuUification   of 

2  Effect  of  Indorsement.  The  legal  effect  of  a  proper  and  regular 
indorsement  of  a  negotiable  promissory  note  is  not  changed  or 
avoided  by  inserting  in  such  indorsement: 

1.  A  guaranty  of  payment;  or 

2.  A  consent  to  any  extension  of  time  or  renewal;  or 

3.  A  waiver  of  demand,  notice,  and  protest. 

BILLS  AND  NOTES:     Negotiability   and   Transfer — Construction   of 

3  Pleading— Legal  Effect.  The  legal  effect  of  the  facts  pleaded  deter- 
mines whether  the  transferee  of  a  negotiable  promissory  note  took 
by  "  assignment  * '  only,  or  by  "indorsement." 

PLEADING:     Bedundant  Matter.     An  amendment  which  seeks  to  lay 

4  a  foundation  for  the  reception  of  evidence  otherwise  admissible 
under  the  general  issue  is  properly  stricken. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

April  7,  1921. 
Rehearing  Denied  December  15,  1921. 
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Action  to  recover  on  two  promissory  notes.  Defense :  That 
the  notes  were  obtained  by  fraud,  and  that  the  plaintiff  is  not  a 
bona-fide  holder  in  good  faith.  Opinion  states  the  facts.  Judg- 
ment for  the  plaintiff.    Defendant  appeals. — Affirmed, 

Charles  R.  Sutherland  and  Doxsee  &  Doxsee,  for  appellant. 
J.  J.  Locher  and  Crissman  &  LinvUle,  for  appellee. 

Per  Curiam. — The  following  was  prepared  by  the  late  Jus- 
tice F.  R.  Gaynor,  and  is  now  adopted  and  ordered  published  as 
the  opinion  of  the  court. 

This  action  is  brought  on  two  promissory  notes,  executed  and 
delivered  by  the  defendant  to  the  Iowa  Mercantile  Company. 

Both,   it   is  claimed,   were   transferred   to   the 
'  NOTiEs:  negotia-     plaintiff  before  maturity,   and  for  a   valuable 
fer/"i°»MiKn*     Consideration.     The  plaintiff  is  the  holder  and 
n  orsemen .     ^^j^gj.  ^f  thcsc  notcs.    The  title  passcd  by  de- 
livery, and  is  evidenced  by  written  assignments  on  the  back  of 
the  notes. 

The  defendant  admits  that  the  Iowa  Mercantile  Company  is 
a  corporation,  and  admits  the  execution  of  the  notes,  but  pleads  . 
defensively : 

(1)  That  they  were  obtained  from  him  by  the  Iowa  Mer- 
cantile Company  by  means  of  fraud  and  misrepresentation,  and 
without  consideration  (specifying  the  fraud  used  by  the  said 
Mercantile  Company  to  secure  the  same).  That  the  notes  were 
obtained  through  fraud  practiced  by  the  Mercantile  Company 
upon  the  defendant,  and  for  that  reason  were  not  enforcible  in 
the  hands  of  the  Mercantile  Company,  and  were  without  con- 
sideration, is  practically  conceded  by  the  plaintiff,  and  if  not 
conceded,  the  evidence  abundantly  establishes  that  fact.  So  it 
appears  that  they  were  not  enforcible  in  the  hands  of  the  original 
payee. 

(2)  That  the  plaintiff  is  not  a  bona-fide  holder  for  value 
before  maturity ;  that  it  took  an  unauthorized  assignment  of  the 
notes  when  it  knew,  or  should  have  known,  of  their  fraudulent 
inception.  This  presents  a  fact  question,  and  was  for  the  jury. 
The  jury  resolved  it  against  defendant's  contention. 


I 
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(3)  That  the  notes  were  nonnegotiable  at  the  time  they 
were  assigned  to  the  plaintiff.  Defendant  denies,  also,  that  they 
were  ever  indorsed  to  the  plaintiff  in  the  manner  required  by 
either  the  statutes  of  the  state  or  the  law  merchant. 

This  contention  involves  the  legal  construction  to  be  given 
to  the  words  used  in  making  the  transfer,  as  they  appear  upon 
the  back  of  the  note  as  hereinafter  set  out.  Defendant's  real 
claim  is,  therefore,  that  he  has  the  same  defenses  against  the 
notes  that  he  would  be  entitled  to  make  against  the  Mercantile 
Company. 

We  wiU  not  take  up  the  questions  in  the  order  in  which  they 
are  presented,  but  will  consider  first  the  contention  that  the 
notes  were  assigned;  that  the  transfer  is  pleaded  as  an  assign- 
ment, and  nowhere  pleaded  as  an  indorsement;  that  conse- 
quently the  plaintiff  takes  as  assignee,  and,  therefore,  subject  to 
all  defenses  which  might  be  urged  against  the  notes  in  the  hands 
of  plaintiff's  assignor.  On  this  the  defendant  rests  a  claim  that 
the  court  erred  in  instructing  the  jury  that  the  plaintiff  took 
them  as  an  innocent  purchaser,  unless  it  had  notice  of  infirmities 
in  the  inception  of  the  notes  before  or  at  the  time  of  purchase. 
This  assignment  of  error  calls  in  question  the  suflBciency  of  the 
indorsement  on  the  back  of  the  notes  to  bring  the  purchaser 
within  the  protection  of  the  statute  and  the  law  merchant,  giv- 
ing to  purchasers  of  negotiable  paper,  when  purchased  in  the 
usual  course  of  business  before  maturity  for  a  valuable  considera- 
tion, immunity  from  defenses  held  by  the  maker  against  the 
payee.  Defendant's  claim,  concretely  stated,  is  that  the  form  of 
indorsement  appearing  on  the  back  of  the  notes  characterizes 
the  transfer  as  an  assignment  only,  and  as  such,  leaves  the  notes 
subject  to  all  defenses  which  might  be  urged  against  them  in  the 
hands  of  the  original  payee ;  and  this  whether  the  plaintiff  had 
notice  of  these  defenses  at  the  time  it  took  them  or  not, — ^thus 
placing  the  plaintiff  in  the  same  position  as  a  purchaser  of  a 
nonnegotiable  instrument. 

We  have  no  question  as  to  the  correctness  of  defendant's 
position  that  a  mere  ^assignee  of  a  chose  in  action  acquires  no 
greater  rights  than  his  assignor  had  at  the  time  of  the  assign- 
ment, and  that  he  takes  subject  to  the  rules  that  govern  the 
transfer  of  nonnegotiable  paper.    But  the  question  still  remains : 
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Is  the  character  of  the  indorsement  such  as  the  law  merchant 
recognizes  as  sufficient  to  give  the  protection  that  purchasers 
of  negotiable  instruments  are  entitled  to,  when  it  is  shown  that 
they  are  bona-fide  purchasers  for  value  before  maturity?  On 
the  back  of  each  of  the  notes  appeared  the  following : 

*'For  value  received  I  do  hereby  assign  the  within  note  to 
the  Jones  County  Trust  &  Savings  Bank,  Montieello,  Iowa,  and 
guarantee  the  payment  of  same  when  due  or  at  any  time  there- 
after and  consent  to  any  extension  of  time  or  renewal  waiving 
demand,  notice,  and  protest.  (Signed)  Iowa  Mercantile  Com- 
pany, by  Tom  R.  Wilder,  President.'' 

The  first  contention  of  the  defendant  is  that,  by  reason  of  the 
form  of  the  indorsement,  it  served  only  to  pass  whatever  right, 
title,  and  interest  the  payee  had  in  the  notes;  and  that  the 
contract  implied  from  indorsement  did  not  arise;  and  that, 
therefore,  the  notes  in  the  hands  of  plaintiff  are  subject  to  all  de- 
fenses which  might  be  urged  against  them  in  the  hands  of  the 
Mercantile  Company,  The  question  then  presented  is:  Does 
this  writing  over  this  signature  of  the  Iowa  Mercantile  Company, 
in  which  it  says,  **Fbr  value  received  I  do  hereby  assign  the 
within  note  to  the  Jones  County  Trust  &  Savings  Bank, ' '  nega- 
tive the  idea  of  that  conditional  liability  which  the  law  imports 
from  the  act  of  indorsement?  The  notes  themselves  were,  in 
form,  negotiable.  They  were  in  fact  negotiable.  Indorsement 
is  a  necessary  part  of  the  process  of  negotiation,  under  the 
statute  and  the  law  merchant,  to  give  immunity  to  the  trans- 
feree. That  is  the  protection  given  to  negotiable  instruments 
payable  to  order  or  bearer,  and  is  only  available  to  the  innocent 
purchaser  when  they  are  transferred  to  him  by  indorsement 
made  according  to  the  law  merchant ;  and  the  indorsement,  to  be 
effectual,  to  pass  title,  and  to  give  protection,  must  be  made  ac- 
cording to  the  law  merchant.  As  said  before,  the  notes  were 
negotiable.  The  only  question  raised  by  the  defendant  is  that 
they  were  not  negotiated  according  to  the  law  merchant,  and 
that,  not  being  so  negotiated,  the  plaintiff  took  them  subject  to 
all  equities  and  defenses  held  by  the  maker  against  the  payee, 
existing  at  the  time  of  the  transfer.  The  rule  is  that  negotiable 
paper,  having  the  quality  of  negotiability,  is  privileged,  and 
may  be  transferred  in  such  manner  as  to  give  the  transferee  a 


Dec,  1921]  Jones  County  Tr.  &  Sav.  Bank  v.  Kurt.  969 

better  right  than  was  possessed  by  the  party  making  the  trans- 
fer, and  places  the  transferee  in  a  better  position  than  that  oc- 
cupied by  the  party  making  the  transfer.  The  rule  governing 
negotiable  paper  is  that  the  new  title  acquired  by  the  transferee, 
if  innocent  and  regular,  and  made  according  to  the  law  merchant, 
will  be  protected  against  prior  equities.  To  have  this  effect, 
and  to  place  the  transferee  in  a  better  position  than  the  trans- 
feror was  in,  the  transfer  must  be  in  accord  with  the  rules  which 
give  the  protection  to  the  transferee:  that  is,  the  title  must  be 
passed  in  the  way  that  the  law  merchant  recognizes  as  effectual, 
to  give  immunity  to  the  transferee.  If  the  transferor  pursues 
the  style  and  method  allowed  by  the  common  law  in  the  case  of 
transfer  of  chattels,  the  transferee  acquires  no  greater  right, 
even  though  the  paper,  be  negotiable,  than  he  would  if  the  paper 
were  nonnegotiable ;  and  the  rights  of  the  transferee  so  acquired 
will  be  subject  to  all  defenses  which  might  be  urged  against  it 
in  the  hands  of  the  transferor.  So  it  follows  that,  according  to 
the  law  merchant,  the  transfer  must  be  made  by  indorsement, 
and  indorsement  may  be  made  by  simply  signing  the  name  of 
the  payee  on  the  note,  and  delivering  the  same  to  the  transferee. 
Negotiation  by  indorsement  is  complete  by  the  signing  of  the 
name  of  the  payee  on  the  back  of  the  note,  followed  by  delivery. 
The  contract  implied  by  the  act  is,  in  effect,  that  the  indorser  will 
pay  the  note,  if  not  paid  by  the  maker  at  maturity,  upon  de- 
mand and  notice.  The  signature  of  the  payee,  indorsed  on  the 
paper,  imports  two  things:  (1)  An  executed  contract  of  as- 
signment, with  its  implication;  and  (2)  an  executory  contract  of 
conditional  liability,  with  its  implications.  The  first  implica- 
tion is  that  the  rights  of  the  payee  are  transferred  to  the  person 
to  whom  the  note  is  delivered.  The  second  implication  is  that 
the  payee-  wiU  discharge  the  obligation  called  for  in  the  note,  if 
not  discharged  by  the  maker,  upon  demand  and  notice  of  non- 
payment. It  follows,  therefore,  that  the  name  written  on  the 
back  of  the  note  serves  two  purposes:  (1)  To  transfer  all  the 
right,  title,  and  interest,  on  delivery,  to  the  person  to  whom  de- 
livered; and  (2)  to  create  a  contractual  liability  on  the  part  of 
the  indorser  to  pay  the  note  on  demand  and  notice,  if  not  paid 
by  the  maker.  The  use  of  the  word  '* assign''  adds  nothing  to 
the  legal  effect  of  tUe  signing  of  the  name  of  the  payee  on  the 
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back  of  the  note,  followed  by  delivery.  The  iise  of  the  word 
''assign''  simply  more  fully  expresses  that  which  would  follow 
the  act  of  indorsement  and  delivery.  The  signing  of  the  name 
of  the  payee  on  the  back  of  the  note  also  carries  with  it  the  con- 
tract of  personal  liability  above  referred  to.  The  use  of  the 
word  ''assign/'  therefore,  adds  nothing  to  the  indorsement. 
But  the  question  is  suggested:  Does  the  use  of  the  word  "as- 
sign" over  the  signature  of  the  payee  negative  a  contract  which, 
by  implication  of  law,  would  arise,  had  the  signature  been  there 
without  the  word  "assign"  above  it?  Does  it  negative  the 
idea  of  that  conditional  liability  which  the  law  imports  when 
the  simple  indorsement  is  used,  without  the  word  "assign?" 
Or,  in  other  words,  does  the  language  used  in  this  assignment 
negative  the  implication  of  the  legal  liability  of  the  transferor 
as  an  indorser  ?  If  it  does  not,  then  he  is  an  indorser,  under  the 
law  merchant.  See  Adams  v,  Blethen,  66  Me.  19  (22  Am.  Rep. 
547).  In  that  case,  the  note  in  question  was  negotiable,  and  the 
payee  signed  his  name  on  the  back  of  it,  under  these  words: 

"I  this  day  sold  and  delivered  to  Catharine  M.  Adams 
[plaintiff]  the  within  note." 

The  court  said : 

*'We  think  that  the  defendant  thereby  assumed  all  the  lia- 
bilities of  an  ordinary  indorsement  of  the  note.  No  word  in 
the  writing  indorsed  upon  the  note  negatives  or  qualifies  such  an 
idea.  The  liabilities  implied  by  indorsing  a  note  can  be  qualified 
or  restricted  only  by  express  terms.  Here,  the  only  restriction 
is  that  the  indorsement  be  made  special  to  Catharine  M.  Adams. 
The  defendant  declares  that  he  sold  and  delivered  the  note. 
Every  indorser  of  a  bill  or  note  impliedly  says  the  same  thing  by 
his  indorsement.  The  defendant  did  sell  and  deliver  the  note, 
and  by  making  that  declaration  over  his  name  on  the  back  of  it, 
he  also  agreed  to  pay  the  note  to  the  plaintiff  according  to  its 
tenor,  upon  seasonable  notice,  if  the  maker  did  not  pay  it.  His 
contract  is  in  part  expressed  and  part  implied.  Any  indorser  of 
a  note  may  be  properly  styled  a  seller  of  the  note  by  him  in- 
dorsed." 

At  common  law,  an  assignee  could  not  maintain  in  his  own 
name  an  action  on  the  thing  assigned.  He  had  to  bring  it  in  the 
name  of  the  assignor,  and  subject  to  all  defenses  which  the  de- 
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# 
f endant  had  against  his  assignor.    Our  statute,  however,  permits 

assignees  to  bring  actions  in  their  own  names;  but  their  rights 
are  subject  to  any  defenses  or  offsets  existing  in  favor  of  the 
party  charged,  against  the  assignor,  which  come  into  existence 
before  notice  of  the  assignment.  A  marked  difference  between 
an  assignment  at  common  law  and  an  indorsement  is  that  by  an 
assignment  the  assignor  passed  his  title  to  the  plaintiff,  but  did 
not  subject  himself  to  any  contractual  liability.  He  passed  the 
title  subject  to  any  defenses  which  might  be  urged  against  him. 
While  an  indorsement,  though  also  passing  title,  creates  a  con- 
tractual duty  on  the  part  of  the  indorser.  Though  the  note  is 
of  negotiable  character,  yet  the  law  merchant  requires  that  the 
transfer  be  made  in  such  a  way  as  to  create  a  contractual  lia* 
bility  on  the  part  of  the  transferor,  in  order  to  give  to  the  trans- 
feree the  protection  guaranteed  by  commercial  law.  The  im- 
munity from  equities  and  defenses  was,  no  doubt,  originally 
founded  upon  the  thought  that  the  contract  implied  in  the  in- 
dorsement gave  assurance  that  the  instrument  was  genuine,  and 
that  there  were  no  defenses  or  equities  against  it;  that  this 
method  of  transferring  title  gave  assurance  to  the  purchaser 
that  the  thing  purchased  was  a  genuine  and  an  enforcible  con- 
tract. We  need  rfot  pursue  the  reasons  for  the  rule,  although  it 
has  its  foundation  in  reason,  but  look  to  the  authorities  in  sup- 
port of  what  we  have  said. 

In  Markey  v.  Corey,  108  Mich.  184  (36  L.  R.  A.  117),  the 
action  was  upon  promissory  notes.  On  the  back  of  the  notes,  for 
the  purpose  of  transferring  the  same,  appeared  the  following 
indorsement : 

'*!  hereby  assign  the  within  note  to  Matthew  M.  Markey  and 
Catherine  Sundars.'' 

The  writing  was  challenged  as  insufficient  to  create  an  in- 
dorsement, under  the  law  merchant.  It  was  insisted  that  what- 
ever title  the  plaintiff  took  was  as  assignee,  and  not  as  indorsee. 
The  court  said : 

*'The  usual  mode  of  transfer  of  a  promissory  note  is  by 
simply  writing  the  indorser 's  name  upon  the  back,  or  by  writ- 
ing also  over  it  the  direction  to  pay  the  indorsee  named,  or 
order,  or  to  him  or  bearer.    An  indorsement,  however,  may  be 
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made  in  more  enlarged  terms,  and  the  indorser  be  held  liable 
as  such.'* 

In  Sands  v.  Wood,  1  Iowa  263,  the  transferor  was  held  to 
be  an  indorser,  under  the  following  form  of  transfer  indorsed  on 
the  back  of  the  note: 

*  *  I  assign  the  within  note  to  Mrs.  Sarah  Coffin,  October  31, 
1851.     [Signed]  A.  D.  Wood." 

*'For  value  received,  I  assign  the  within  note,  12th  Novem- 
ber, 1851.     [Signed]  Sarah  Coffin.'' 

It  was  there  said  that  the  contract  which  the  law  merchant 
implies  was  created  by  the  writing,  and  parol  evidence  was  not 
competent  to  vary  its  terms.  See,  also,  Sears  v.  Lantz  &  Bates, 
47  Iowa  658.  This  was  an  action  upon  a  promissory  note.  It  was 
indorsed  in  the  following  words: 

**  December  18,  1876.  I  hereby  assign  all  my  right  and  title 
to  Louis  Meckley.     [Signed]  John  Bowman." 

The  court  said: 

**  Without  doubt,  it  amounts  to  an  assignment  of  all  the  de- 
fendant's right  and  title  in  the  note.  Does  this  subject  him 
to  the  liabilities  of  an  indorser,  is  the  question  for  determina- 
tion." 

The  court  held  that,  as  the  indorsement  pldced  no  limit  upon 
the  liability  of  the  assignor,  he  must  be  held  to  be  an  indorser, 
and  said : 

*'It  must  be  regarded  as  settled  in  this  state  that  the 
assignment  of  a  promissory  note  hy  the  payee  thereof,  in  writ- 
ing on  the  note,  vests  the  legal  title  therein  in  the  assignee,  so 
as  to  enable  him  to  bring  an  action  in  his  own  name  against  the 
maker.  Such  being  true  an  assignment  amounts  to  an  indorse- 
ment, and  makes  the  assignor  liable  as  an  indorser,  -within  the 
rule  laid  down  by  Parsons  [in  2  Parsons  on  Bills  &  Notes  1]." 

Coming  now  to  our  statutes,  we  have  the  following:  Sec- 
tion 3060-a30  of  the  Supplement  to  the  Code,  1913,  reads  as 
follows : 

'*An  instrument  is  negotiated  when  it  is  transferred  from 
one  person  to  another  in  such  manner  as  to  constitute  the  trans- 
feree the  holder  thereof.  ♦  *  •  if  payable  to  order,  it  is  nego- 
tiated by  the  indorsement  of  the  holder,  completed  by  delivery." 

Section  3060-a31  reads : 
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''The  indorsement  must  be  written  on  the  instrument  itself 
or  upon  a  paper  attached  thereto.  The  signature  of  the  in- 
dorser,  without  additional  words,  is  a  sufficient  indorsement." 

Section  3060-a33  reads: 

**An  indorsement  may  be  either  in  blank  or  special;  and 
it  may  also  be  either  restrictive  or  qualified,  or  conditional." 

Section  3060-a34  reads: 

**A  special  indorsement  specifies  the  person  to  whom  or  to 
whose  order  the  instrument  is  to  be  payable;  and  the  indorsement 
of  such  indorsee  is  necessary  to  the  further  negotiation  of  the 
instrument.  An  indorsement  in  blank  specifies  no  indorsee,  and 
an  instrument  so  indorsed  is  payable  to  bearer,  and  may  be  ne- 
gotiated by  delivery. ' ' 

Section  3060-a36  provides ; 

**An  indorsement  is  restrictive  which  either: 

**1.    Prohibits  the  further  negotiation  of  the  instrument ;  or 

**2.     Constitutes  the  indorsee  the  agent  of  the  indorser;  or 

**3.  Vests  the  title  in  the  indorsee  in  trust  for  or  to  the  use 
of  some  other  person.  But  the  mere  absence  of  words  implying 
power  to  negotiate  does  not  make  an  indorsement  restrictive." 

Section  3060-a37  reads: 

**A  restrictive  indorsement  confers  upon  the  indorsee  the 
right : 

1.  To  receive  payment  of  the  instrument. 

2.  To  bring  any  action  thereon  that  the  indorser  could 
bring. 

*  *  3.  To  transfer  his  rights  as  such  indorsee,  where  the  form 
of  the  indorsement  authorizes  him  to  do  so. 

**But  all  subsequent  indorsees  acquire  only  the  title  of  the 
first  indorsee  under  the  restrictive  indorsement." 

Section  3060-a38 .  reads : 

*'A  qualified  indorsement  constitutes  the  indorser  a  mere 
assignor  of  the  title  to  the  instrument.  It  may  be  made  by  adding 
to  the  indorser *s  signature  the  words  'without  recourse'  or  any 
words  of  similar  import.  Such  an  indorsement  does  not  impair 
the  negotiable  character  of  the  instrument." 

Section  3060-a47  provides : 

"An  instrument  negotiable  in  its  origin  continues  to  be 
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negotiable  until  it  has  been  restrictively  indorsed  or  discharged 
by  payment  or  otherwise.'' 

It  is  next  contended  that  the  notes  were  not  negotiated  ac- 
cording to  the  law  merchant  because  the  indorser  guaranteed  the 
payment  of  the  same  when  due,  and  consented  to  any  extension 

2  Bills  and  ^^  ^^®  ^^  renewal,   waiving  demand,   notice, 

hotbb:  negotia-     ^nd  protest, 
bihty  and  trans-     "'**^  f   vt/^w«. 

of  iffM^^Sf  ^in^""  I*  ^^  ^^  noted  from  what  we  have  here- 

dorsement.  tof  orc  Said  that,  by  the  act  of  indorsement  and 

delivery,  the  indorser  agrees  to  pay  the  note  on  maturity,  if  not 
paid  by  the  maker,  upon  receiving  due  notice  of  its  dishonor. 
The  guaranty  on  these  notes  does  not  detract  from  the  legal 
effect  of  the  implied  obligation,  nor  give  less  assurance  of  the 

r 

genuineness  of  the  instrument.  In  view  of  our  statute  hereinbe- 
fore set  out,  which  provides  that  **an  instrument  negotiable  in 
its  origin  continues  to  be  negotiable  until  it  has  been  restrictively 
indorsed,"  and  in  view  of  the  statute  (Section  3060-a37)  defining 
what  constitutes  restrictive  indorsement,  we  cannot  do  otherwise 
than  hold  that  the  plaintiff  took  these  notes  free  of  any  equities 
or  defenses  that  might  be  urged  against  them  in  the  hands  of  the 
Mercantile  Company  of  which  it  had  no  actual  notice  at  the  time 
of  the  transfer. 

In  Maine  Tr,  &  B.  Co.  v,  Butler,  45  Minn.  506  (12  L.  R.  A. 
370),  the  Minnesota  court  held  that,  if  writing  out  upon  the 
back  of  the  paper  accomplished  just  what  would  have  been  in- 
ferred from  the  signature  alone,  the  indorser  had  incurred  no 
greater  liability  than  he  would,  had  he  simply  placed  his  sig- 
nature there ;  and  it  could  not  be  said  that  he  had  done  less,  in 
the  absence  of  the  clear  declaration  of  an  intent  to  exempt  him- 
self from  the  contractual  obligation-     In  Lenhart  v.   Ramey, 

3  Ohio  Cir.  Ct.  135,  it  was  held  that  an  indorsement  in  the  form 
of  an  assignment  as  follows,  **I  assign  all  my  interest,'*  etc., 
makes  the  party  not  a  mere  assignor,  but  an  indorser,  liable 
after  demand  and  notice. 

The  same  was  held  in  Kilpatrick  v.  Heaton,  3  Brev.  (S.  C.) 
92 ;  Smith  v.  Brooks,  65  Qa.  356.  See,  also,  Vanzant  v,  Arnold, 
31  6a.  210,  where  it  was  held  that  an  indorsement  by  the  payee 
on  the  back  of  a  note,  assigning  the  notes  and  guaranteeing  pay- 
ment of  the  same,  renders  the  assignor  liable  as  an  indorser.    In 
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Cravens  v,  Hopson,  4  Bibb  (Ky.)  286,  the  transfer  was  made  in 
the  following  words : 

**We  do  hereTjy  transfer  this  note  to  H.,  •  •  •  and  if 
Arthur  should  not  be  good,  we  stand  good  for  him." 

Held:  Subjected  the  transferor  to  no  more  liability  than 
a  mere  indorser. 

In  Elgin  City  Banking  Co.  v.  Zelch,  57  Minn.  487  (59  N. 
W.  544),  the  suflBcieney  of  the  indorsement  to  bring  the  holder 
within  the  protection  of  the  commercial  law  as  an  indorsee  was 
called  in  question.  The  indorsement  was  in  the  following  lan- 
guage: 

*  *  Pay  the  Elgin  City  Banking  Company.  D.  Dunham.  Pay- 
ment guaranteed.    D.  Dunham." 

The  court  said: 

''Whether  these  indorsements  be  construed  as  constituting 
a  single  contract,  or  two  distinct  and  separate  contracts,  we  are 
clear  that  they  constitute  an  'indorsement,'  in  the  commercial 
sense,  and  that  the  transferee  is  an  'indorsee,'  and  entitled  to 
protection  as  such,  under  the,  law  merchant.  The  fact  that  Dun- 
ham enlarged  his  responsibility  beyond  that  of  'indorser,'  by 
guarantying  payment,  did  not  change  or  affect  the  character  of 
his  indorsement." 

See  the  same  question  discussed  in  Elgin  City  Banking  Co. 
V.  Hall,  119  Tenn.  548  (108  S.  W.  1068).  In  this  case,  the  in- 
dorsement  was  in  the  following  language: 

"For  value  received,  we  hereby  guarantee  the  payment  of 
the  within  note  at  maturity,  or  at  any  time  thereafter,  with 
interest  at  five  and  one-half  per  cent  per  annum  until  paid, 
and  we  agree  to  pay  all  costs  and  expenses  paid  or  incurred  in 
collecting  the  same,  hereby  waiving  demand  of  payment  and 
notice  of  nonpayment." 

The  court  said: 

"It  is  conceded  that*  many  of  the  authorities  hold  that  a 
mere  guaranty  of  a  note  will  constitute  the  purchaser  an  in- 
dorsee, within  the  rule  protecting  an  innocent  holder;  but  it  is 
insisted  that  this  rule  cannot  apply  to  a  guaranty  changing  the 
rate  of  interest  and  also  agreeing  to  pay  expenses  of  collection. 
It  is  argued  that,  if  this  can  be  done  without  destroying  the  ne- 
gotiability of  the  paper,  then  each  indorsee  can,  of  course,  change 
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the  rate  of  interest  or  the  amount  of  the  note,  and  each  be  liable 
for  a  different  amount.  It  is  unnecessary  to  decide  this  question, 
since  it  appears  that  the  notes  were  indorsed  in  blank  by  W. 
S.,  J.  B.,  &  B.  Dunham,  and  the  guaranty  did  not,  of  course, 
nullify  their  prior  blank  indorsement.'' 

The  court  cites  with  apparent  approval  what  was  said  in 
Elgin  City  Banking  Co.  v.  Zelch,  supra,  and  also  Cover  v,  Myers, 
75  Md.  406  (23  Atl.  850,  32  Am.  St.  394) ;  Louisville  Trusi  Co. 
V,  Louisville,  N,  A.  &  C.  B.  Co.,  75  Fed.  433  (22  C.  C.  A.  378). 
See,  also,  Toler  v.  Sanders,  77  W.  Va.  398  (87  S.  E.  462). 

When  words  are  used  on  the  back  of  the  instrument,  ex- 
pressing an  intent  to  negotiate,  followed  by  the  signature  of  the 
payee,  the  negotiation,  under  the  law  merchant  and  the  statute, 
becomes  complete  upon  delivery.  The  law  then  implies  a  con- 
tract to  pay  upon  demand,  and  notice  of  nonpayment.  The  one 
to  whom  the  note  is  transferred  with  such  indorsement  on  the 
back  stands  protected  against  any  equities  existing  between  the 
original  parties.  The  intent  to  negotiate  may  be  evidenced  by 
any  words  expressive  of  such  intent,  as  ** transfer,"  ** assign," 
or  **pay  over  to  the  party  named."  The  fact  that  the  payee  as- 
sumes other  distinct  obligations  to  the  transferee  does  not  nega- 
tive the  implication  arising  from  the  use  of  the  words  indicating 
an  intent  to  negotiate,  followed  by  the  act  of  negotiation.  The 
Oklahoma  case  is  distinguished  in  this :  that  there  were  no  words 
of  negotiation ;  no  words  expressing  an  intent  to  negotiate.  All 
that  appeared  upon  the  back  of  the  note  was  the  guaranty,  and 
the  note  was  delivered  without  words  expressing  an  intent  to 
negotiate.  See  Ireland  v.  Floyd,  42  Okla.  609.  We  are,  how- 
ever, not  without  authority  in  our  own  state  upon  this  proposi- 
tion. In  the  case  of  Muscatine  Nat.  Bank  v.  SrnaUey,  30  Iowa 
564,  there  appeared  upon  the  back  of  the  note  these  words: 

**Pay  to  the  order  of  Jos.  Richardson;  demand  and  notice 
waived,  and  payment  guaranteed  by  me.  [Signed  by  the  payee 
named  in  the  note.]  " 

The  defense  interposed  was  that  the  suit  rested  upon  a 
guaranty ;  that  the  guaranty  was  a  separate  contract ;  that  there 
was  no  stamp  attached :  therefore  the  contract  could  not  be  en- 
forced. The  contention  of  the  plaintiff  was,  however,  that  there 
were  two  contracts:  one  in  which  the  plaintiff  could  be  held  as 


I 


Dec,  1921]  Jones  County  Tr.  &  Sav.  Bank  v.  Kurt.  977 

^arantor,  and  the  other  as  indorser.  The  court  bold  that  the 
words  created  two  contracts,  and  said : 

**In  this  case,  the  defendant  is  charged  upon  the  contract 
of  indorsement.  In  form  it  is  .absolute,  dispensing  with  the  usual 
demand  and  notice  of  nonpayment.  It  belongs  to  a  class  of  in- 
dorsements known  to  the  law  [citing  authorities].  The  waiver 
of  demand  and  notice  therein  contained  does  not  deprive  it  of 
the  character  of  an  indorsement.  It  is  proper  to  introduce  terms 
of  that  kind  into  tbe  instrument,  and  thus  enlarge  the  responsi- 
bility of  the  indorser.  It  is,  however,  none  the  less  an  indorse- 
ment, and  it  must  be  so  regarded,  in  considering  the  question 
'whether  it  ought  to  be  stamped,  as  such  an  instrument.  ♦  •  • 
We  are  aware  that  many  cases  hold  that,  when  the  payee  writes 
upon  a  note  words  of  guaranty,  he  is  not  considered  an  indorser, 
but  the  contract  is  construed  to  be  a  guaranty.  In  these  cases, 
however,  words  of  indorsement  were  not  used,  and  it  does  not 
appear  that  the  payee  intended,  as  in  the  case  of  the  indorse- 
ment under  consideration,  to  bind  himself  as  indorser.  *  *  * 
Another  view  is  not  unsupported  by  principle  and  reason.  The 
writing  in  question  has  both  words  of  guaranty  and  words  of 
indorsement.  The  words  therein  considered  separately  will  sup- 
port a  contract  of  either  character.  •  *  •  If  it  be  treated  as  an 
indorsement,  a  stamp  is  not  necessary  to  its  validity.- 

The  court  thereupon  held  that  the  demurrer  to  the  answer 
setting  up  the  want  of  stamp  should  have  been  sustained. 

It  is  next  contended  that  the  consent  to  the  extension  of  time 
or  to  renewal  avoids  the  legal  effect  of  the  act  of  negotiation; 
but  this  did  not  render  the  time  of  payment  of  the  original  note 
uncertain  in  the  least.  It  was  but  a  consent  on  the  part  of  the 
indorser  to  be  bound  in  the  event  that  time  should  be  given  to 
the  maker  beyond  the  time  fixed  in  the  note.  It  did  not  change 
in  the  least  the  contract  sued  on  as  to  the  time  when  it  should 
mature,  or  render  that  time  uncertain. 

It  is  next  claimed  that  the  plaintiff  should  have  been  hold 

in  the  position  of  an  assignee,  because  it  had  alleged  in  its  pe- 

3  Bills  and  tition  that  it  took  by  assignment.    The  plaintiff 

WHty'and^aM-   ^^^  ^^*  ^^  ^^^  petition  the  contract  under  which 

ir'iMdfng^^^ie?^  it  took  the  instrument,  and  set  out  the  writing 

sal  effect.  ^s   it   appeared   upon   the   back   of   the  note. 

Vol.  192  Ia.— 62 
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The  court  was  not  bound  by  the  bank's  legal  conclusion 
as  to  the  effect  of  the  words.  The  act  did  constitute  an  assign- 
ment, but  more  than  an  assignment.  Defendant  could  not  have 
been  misled.  The  true  meaning  of  the  pleader  is  to  be  taken 
from  a  fair  construction  of  the  language  employed.  Our  rules 
of  pleading  do  not  require  the  strict  nicety  of  the  common  law. 
It  would  have  made  no  difference  what  the  plaintiff  called  the 
writing  under  which  it  took  title.  No  matter  what  name  plain- 
tiff gave  to  it,  it  would  be  the  same,  and  the  legal  effect  the  same. 
We  see  nothing  in  this  contention. 

It  is  next  contended  that  the  court  failed  to  state  the  issues 
to  the  jury  as  presented  by  the  defendant.  The  court  properly 
construed  the  writing  on  the  back  of  the  note  to  constitute  an 
indorsement,  and  so  told  the  jury.  The  matter  was  before  the 
court,  and  the  court  rightly  resolved  it  for  the  jury.  The  legal 
effect  of  the  writing  is  for  the  court,  and  not  for  the  jury.  This 
is  elementary. 

It  is  next  contended  that  the  court  erred  in  striking  def end- 
ant 's  amendment.  There  was  no  error  in  this.  The  amendment 
was  presented  simply  as  a  foundation  for  the  introduction  of 

evidence  which,  if  admissible  at  all,  was  ad- 
'  redundant  mat-     missiblc  undcr  the  general  issue.    The  ultimate 

fact  tendered  in  the  general  issue  was:  Did  the 
plaintiff  obtain  the  notes  in  due  course,  before  maturity,  for  a 
valuable  consideration,  without  notice  of  the  infirmities  urged 
against  them  ?  Any  fact  which  tended  to  negative  any  of  these 
propositions  would  be  competent  evidence  under  the  general  is- 
sue, and  required  no  pleadings  to  justify  its  admission.  It  ap- 
pears that,  some  months  before  these  notes  were  negotiated  to 
plaintiff,  the  plaintiff  had  loaned  the  Mercantile  Company  $2,000, 
and  took  collateral  security  in  the  form  of  notes  for  the  same. 
Defendant  tried  to  introduce  in  evidence  the  collateral  agree- 
ment under  which  these  notes  were  taken.  The  collateral  a^ee- 
ment  would  in  no  way  throw  light  upon  the  good  faith  of  the 
plaintiff,  or  upon  its  knowledge  of  the  infirmities  in  these  notes. 
The  only  purpose  it  could  serve  was  to  lay  the  foundation  for 
an  argument  that,  if  the  plaintiff  lost  in  this  suit,  it  could  fall 
back  upon  the  collateral.  Whether  it  could  or  not  did  not  affect 
its  right  to  maintain  the  suit  upon  these  notes,  and  to  recover  if 
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it  purchased  them  in  due  course,  without  knowledge  of  the  in- 
firmities now  charged  against  them. 

It  is  next  contended  that  the  court  erred  in  permitting  testi- 
mony as  to  the  contents  of  certain  letters.  It  appears  that  one 
witness,  testifying  for  the  plaintiff,  said  that  the  Mercantile 
Company  and  its  agents  were  recommended  to  the  bank  as  good, 
reliable  people;  that  these  recommendations  were  in  writing; 
that  the  writings  were  not  in  the  possession  of  the  plaintiff, 
or  their  whereabouts  known.  The  only  material  question  was 
the  good  faith  of  the  plaintiff.  The  purpose  of  these  recom- 
mendations was  to  show  that  the  plaintiff  had  no  reason  for  be- 
lieving that  any  crooked  work  was  being  done  by  the  Mercantile 
Company  or  its  agents;  that  it  had  reason  to  believe  that  they 
were  fair-minded  and  well-meaning  people.  The  contents  of 
the  letters  added  nothing  to  this.  The  letters  are  not  before  us. 
The  plaintiff  was  permitted  to  testify  that  it  acted  in  good  faith, 
without  notice  of  the  manner  in  which  the  notes  were  acquired, 
and  that  it  believed  that  the  parties  with  whom  they  were  deal- 
ing were  reliable  and  responsible;  and  this  is  not  complained 
of.  The  letters  would  have  added  no  more  to  this  proof.  It  was 
purely  a  collateral  matter,  and  the  exact  wording  of  the  letters 
is  not  material  to  a  proper  understanding  of  their  import.  We 
think  there  was  no  error  in  this  respect  by  the  court. 

It  is  further  contended  that  the  court  restricted  the  cross- 
examination  of  certain  witnesses;  that  the  defendant  should 
have  been  permitted  to  go  into  the  whole  dealing  from  the  be- 
ginning, between  plaintiff  and  the  Mercantile  Company.  This 
was  largely  in  the  discretion  of  the  trial  court.  An  examination 
of  this  record  satisfies  us  that  the  court  gave  to  the  defendant 
all  the  latitude  that  he  could  reasonably  demand  in  the  investi- 
gation. The  burden  of  proof  was  on  the  plaintiff  to  establish 
that  it  took  the  notes  in  good  faith,  before  maturity,  and  without 
notice  of  these  infirmities. 

We  are  not  disposed  to  interfere  with  the  verdict  of  the 
jury  upon  this  question.  We  find  no  reversible  error  in  the  case, 
and  the  judgment  is  afiSrmed. — Affirmed. 
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Ida  Moore  Lachmund  et  al.,  Appellees,  v.  Harriet  M.  Moore 
et  al.,  Appellees;  Ada  E.  Ambler,  Appellant. 

WILLS:  Constmctlou — ^Unlimited  Devise  of  '* Bents  and  Profits."  An 
unqualifiedk  gift  of  the  rents  and  profits  of  real  estate  is  a  gift  of 
the  real  estate  itself. 

Appeal  from  Cass  District  Court. — 0.  D.  Wheeler,  Judge. 

February  8,  1921. 
Rehearing  Denied  December  15,  1921. 

Suit  in  equity,  to  construe  a  will  and  to  quiet  title.  There 
were  answers  and  cross-bills  by  the  defendants.  The  decree 
awarded  the  property  to  the  defendant  Harriet  M.  Moore,  and 
dismissed  the  petitions  and  the  cross-bills  of  all  other  defend- 
ants.   The  defendant  Ambler  appeals.— Affirmed, 

TirUey,  Mitchell,  Pryor  &  Ross,  for  appellant. 

Swan  &  Swan,  B.  A.  Goodspecd,  and  Porter,  Faulkrod  & 
McCullagh,  for  appellees. 

Evans,  C.  J. — The  will  of  the  testator  provided  as  follows: 

**I  give  and  bequeath  all  my  personal  estate  with  the  an- 
nual income  or  yearly  rentals  from  my  real  estate  to  my  beloved 
wife,  Mary  A.  Moore  •  •  •  with  the  distinct  understand- 
ing that  my  beloved  wife  in  like  manner  shall  will  to  our  be- 
loved daughter,  Harriet  M.  Moore,  all  her  personal  estate  and 
make  the  said  Harriet  M.  Moore  executor  of  her  will. 

*'I  also  grant  to  the  said  Harriet  M.  Moore  the  annual 
income  or  yearly  rentals  of  my  real  estate  after  her  mother's 
decease.'' 

The  testator  died  in  the  year  1905,  and  left  surviving  him 
his  widow,  Mary  Moore,  and  three  children  as  his  heirs  at  law. 
These  latter  were  the  plaintiff  Ida  Moore  Lachmund,  Harriet 
M.  Moore,  and  George  Moore,  Jr.  The  widow  accepted  under 
the  will.     She  died  testate  in  1916,  leaving  her  property  to 
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Harriet  M.  Moore.  The  testator  was  a  resident  of  Philadelphia 
at  the  time  of  the  making  of  the  will  and  at  the  time  of  his 
death,  and  the  same  was  true  of  his  widow.  The  estate  of  the 
testator  included  120  acres  of  land  in  Cass  County,  Iowa.  The 
will  was  probated  here  as  a  foreign  will.  The  plaintiff  claims 
to  be  the  owner  of  an  undivided  one  third  of  the  fee  to  such 
land,  subject  to  the  life  use  thereof  by  Harriet  M.  Moore.  The 
defendant  Ambler  also  claimed  to  be  the  owner  of  an  undivided 
one  third  of  the  fee,  subject  to  the  life  use  of  Harriet  M.  Moore. 
Ambler  was  the  judgment  creditor  of  George  Moore,  Jr.,  and 
acquired  her  alleged  interest  in  the  land  by  purchase  at  execu- 
tion sale  under  her  judgment. 

It  will  be  noted  that  the  will  in  terms  gave  to  Harriet  M. 
Moore,  without  any  limitation,  all  the  rents  and  profits  of  the 
real  estate  in  question.  In  the  absence  of  some  provision  of  the 
will  indicating  the  contrary '  intent,  such  a  disposition  of  the 
rents  and  profits  carries  with  it  the  corpus  of  the  estate.  There 
is  no  conflict  of  authority  upon  this  proposition.  The  trial 
court  based  its  decree  upon  it,  and  awarded  the  property  to  the 
defendant  Harriet.  The  application  of  the  rule  herein  has 
found  support  in  the  presumption  to  be  indulged  against 
intestacy. 

The  argument  for  appellant  is  that  the  testator  must  be 
presumed  not  to  have  intended  to  disinherit  his  other  children. 
But  the  will  did  disinherit  them.  It  did  so  in  direct  terms  as 
to  the  personal  property  and  as  to  the  income  of  the  real  estate. 
Doubtless  the  testator  had  his  own  reasons  for  his  course. 
Whether  good  or  bad,  they  are  not  subject  to  review.  The 
reasons  which  induced  partial  disinheritance  may  have  been 
adequate  as  reasons  for  total  disinheritance.  He  may  have 
foreseen  the  judgment  creditor  and  the  execution  sale  as  some- 
thing to  be  avoided.  We  see  no  room  herein  for  the  operation 
of  the  alleged  presumption.  Nor  do  we  thereby  imply  that 
such  presumption  obtains,  in  a  legal  sense.  The  intention  of 
the  testator  is  to  prevail.  But  such  intention  must  be  ascertained 
from  the  terms  of  the  will,  and  from  nothing  else.  The  decree 
of  the  district  court  was  right,  and  it  is,  accordingly, — Affirmed. 

Weaver,  Preston,  and  De  Graff,  JJ.,  concur. 
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T.  J.  Lyman  et  al.,  Appellants,  v.  W.  A.  Walker  et  al.,  Appellees. 

TAXATION:    Notice  of  Expiration  of  Biglit  of  Bedemption— Insufficient 

1  Affidavit.  An  affidavit  by  the  holder  of  a  tax-sale  certificate  as  to 
the  service  of  notice  of  expiration  of  right  of  redemption  is  fatally 
defective  when  it  simply  states  that  said  notice  was  served,  "as 
shown  by  the  return,"  and  it  is  made  to  appear  that  the  day  of 
service  named  in  the  return  is  incorrect.  (Sec.  1441,  Code  Supp., 
1913.) 

TAXATION:     Bedemption — ^Waiver  in  re  Tender.     A  tax  certificate 

2  holder  whose  refusal  to  accept  a  proffered  redemption  was  based 
solely  on  the  ground  that  he  then  held  a  tax  deed  to  the  property 
may  not,  after  the  redemptioner  has  acted  on  the  assumption  that 
his  tender  was  ample,  change  ground  and  base  the  refusal  on  the 
ground  that  the  tendered  amount  was  too  small. 

TAXATION:    Redemption — Failure  to  Apply  Bedemption  Funds.    Fail- 

3  ure  of  the  county  auditor  to  comply  with  the  direction  of  a  redemp- 
tioner to  apply  redemption  funds  to  sales  under  which  tax  deeds  would 
he  first  due,  will  be  corrected  in  equity. 

TAXATION:     Bedemption — False  Betum  of  Service.     A  false  return 

4  of  service  of  notice  of  expiration  of  right  of  redemption  is  no  return. 
So  held  where  the  return  showed  service  on  a  day  earlier  than  the 
notice  was  served. 

TAXATION:     Sale — ^Expiration  of  Bight  of  Bedemption — Service  on 

5  Sunday.  The  statutory  requirement  that  a  notice  of  expiration  of 
right  of  redemption  from  tax  sale  shall  be  served  *Hn  the  majiner 
provided  for  the  service  of  original  notices^ ^  forbids  service  on  Sun- 
day, unless  the  notice  is  accompanied  by  a  proper  affidavit  that 
service  will  be  impossible  unless  made  on  said  day.  (Sec.  1441, 
Cdde  Supp.,  1913;  See.  3522,  Code,  1897.) 

Appeal  from  Story  District  Court. — R.  M.  Wright,  Judge. 

December  15,  1921. 

Action  in  equity,  wherein  plaintiffs  asked  that  they  be  per- 
mitted to  redeem  from  a  certain  tax  sale ;  that  a  tax  deed  issued 
by  the  county  treasurer  to  defendant  Walker  be  set  aside ;  that 
the  title  to  the  property  be  decreed  to  be  in  the  plaintiffs ;  that 
the  court  direct  the  county  auditor  to  accept  payment  of  the 
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sum  due  defendant,  and  to  issue  a  certificate  of  redemption ;  and 
for  general  equitable  relief.  On  April  6, 1920,  the  court  entered 
its  decree  for  defendants,  finding  that,  prior  to  the  issuance  of 
the  tax  deed. in  question,  the  title  to  the  property  was  in  T.  J. 
Lyman,  and  that  T.  J.  Lyman,  guardian,  had  no  title  to  said 
lands.  This  is  substantially  conceded  now  by 'appellant.  The 
decree  further  finds  that  the  words  in  Section  1441,  Supplement, 
1913,  **in  the  manner  provided  for  the  service  of  original  no- 
tices," do  not  apply  to  the  time  of  service  of  notice  required  to 
be  served  under  that  section;  that  the  service  of  the  notice 
required  by  this  section  is  not  a  judicial  act,  but  is  a  ministerial 
act,  and  as  such  is  not  void  if  made  on  Sunday ;  that  the  facts 
and  law  are  with  defendants.  Defendant  Walker  was  decreed 
to  be  the  owner  of  the  property  in  controversy,  under  the  tax 
deed  issued  to  him.  Judgment  for  costs  was  rendered  against 
T.  J.  Lyman  in  favor  of  Walker.    Plaintiffs  appeal. — Reversed, 

Oeorge  C.  White  and  Charles  H.  Hall,  for  appellants. 
Fred  E.  Hansen,  for  appellees. 

Preston,  J. — The  action  was  originally  brought  by  Lyman 
as  guardian  of  his  minor  children,  and  it  was  alleged  that,  as 
such  guardian,  he  was  the  owner  of  Lot  9,  and  the  south  36 
feet  of  Lot  8,  in  a  certain  subdivision  in  Nevada,  Iowa.  During 
the  trial,  the  court,  on  motion  of  defendants,  ordered  that  T. 
J.  Lyman,  in  his  individual  capacity,  be  made  a  party  plaintiff, 
so  that  the  rights  of  title  as  between  defendants  and  Lyman, 
guardian,  and  Lyman  individually,  might  be  determined.  The 
pleadings  on  file  were  ordered  to  be  applicable  to  Lyman  as  an  in- 
dividual. The  property  was  sold  at  treasurer's  tax  sale, 
December  6,  1915,  for  the  1913  tax,  amounting  to  about  $21. 
On  February  5,  1919,  the  county  treasurer  issued  a  tax  deed 
to  defendant  Walker.  Subsequently  thereto,  it  was  discovered 
that  the  treasurer  had  made  a  mistake  in  the  recitals  in  said 
deed,  and  a  second  deed,  with  correct  recitals,  was  issued  to 
Walker  by  the  treasurer,  April  28,  1919.  As  we  understand  it, 
this  is  the  deed  upon  which  defendant  relies. 

If  the  first  deed  was  regular  and  valid,  the  treasurer  would 
have  no  authority  to  execute  another  deed ;  otherwise  if  the  first 
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deed  was  invalid.  When  the  first  deed  is  invalid,  the  period  of 
limitations  within  which  a  tax  deed  may  be  attacked  by  the 
owner  begins  to  run  from  the  execution  of  the  second  deed.  26 
Ruling  Case  Law  421,  422.  On  November  2  or  3,  1918,  defend- 
ants  caused  to  be  served  upon  plaintiff  a  notice  of  expiration 
of  time  for  redetnption  from  the  tax  sale.  Defendants'  conten- 
tion is  that  the  notice  was  served  on  Saturday,  November  2d, 
and  the  unverified  return  of  the  deputy  sheriff  so  shows.  Plain- 
tiff contends  that  it  was,  in  fact,  served  on  Sunday,  the  3d.  It 
is  alleged  by  plaintiff  that  the  notice  was  not  in  compliance 
with  the  statutes,  and  was  served  on  Sunday,  and  was,  there- 
fore, of  no  force  or  effect,  and  not  binding  upon  plaintiff.  Sec- 
tion 1441  of  the  statute  provides  that : 

'*  After  two  years  and  nine  months  from  the  date  of  sale, 
the  holder  of  the  certificate  of  purchase  may  cause  to  be  served 
upon  the  person  in  possession  of  such  real  estate,  and  also  upon 
the  person  in  whose  name  the  same  is  taxed,  in  the  manner  pro- 
vided for  the  service  of  original  notices,  a  notice  •  •  •  Service 
shall  be  complete  only  after  an  affidavit  has  been  filed  with  the 
treasurer,  showing  the  making  of  the  service,  the  manner  thereof, 
the  time  when  and  place  where  made,  •  •  •  and  said  record  or 
affidavit  shall  be  presumptive  evidence  of  the  completed  service 
of  said  notice." 

Appellant  contends  that,  because  the  return  of  the  notice 
shows  service  on  November  2d,  when  in  fact  it  was  not  served 
until  November  3d,  this  does  not  comply  with  the  statute, 
because  there  has  never  been  any  proof  of  service  filed, 
truthfully  showing  the  actual  time  when  the  service  was 
made;  and  that,  therefore,  the  defendant  has  failed  to  complete 
the  service  as  provided  by  the  statute ;  and  that,  until  such  serv- 
ice is  complete,  the  deed  could  not  be  legally  issued.  The  fur- 
ther contention  is  that,  if  this  be  true,  then  the  plaintiff's  pay- 
ment of  the  amount  of  the  tax,  interest,  and  penalty,  up  to  March 
1,  1919,  was  a  good  payment,  and  constitutes  a  full  satisfaction 
of  all  of  plaintiff's  obligations  to  redeem  his  property. 

Plaintiff  alleges  further  that,  about  January  5,  1919,  and 
before  the  treasurer's  corrected  tax  deed  of  April  28,  1919,  was 
executed,  he  paid  to  the  county  auditor  $245,  with  directions 
that  this  money  be  used  to  redeem  plaintiff's  property  that  had 
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been  sold  for  taxes,  and  with  the  direction  that  plaintiff  wanted 
to  redeem  such  property;  that  the  auditor,  contrary  to  instruc- 
tions, credited  this  sum  in  redeeming  other  property  of  plaintiff, 
wherein  the  notice  of  expiration  of  time  was  served  and  filed 
much  later  than  was  the  notice  of  expiration  of  time  for  re- 
demption of  the  property  in  controversy  herein.  The  auditor 
denies  that  plaintiff  gave  such  instruction  as  to  the  application 
and  use  of  said  money.  He  admits  the  payment  of  the  money, 
but  says  it  was  for  the  redemption  of  certain  property  from  tax 
sale,  which  properties  were  designated  by  plaintiff;  but  that 
he  did  not  designate  the  property  in  controversy.  Plaintiff  fur- 
ther alleges  that,  on  March  1,  1919,  and  before  the  corrected  tax 
deed,  he  paid  to  the  auditor  $240  for  the  redemption  of  the  prop- 
erty in  controversy,  and  asked  that  he  be  given  a  certificate  of 
redemption;  that  the  auditor  refused  to  issue  plaintiff  said 
certificate,  but  retained  and  still  holds  the  $240.  The  auditor 
admits  that  payment  was  so  made,  and  that  he  informed  plaintiff 
that  it  was  too  late  to  redeem.  Thereupon,  the  auditor  received 
said  money,  giving  plaintiff  a  receipt  as  follows : 

**The  above  amount,  $239.99,  left  by  Thomas  Lyman  as  a 
tender  to  W.  A.  Walker,  for  payment  of  redemption  fees. ' ' 

The  auditor  admits  that  he  still  holds  the  money. 

The  defendant  Walker,  answering  first  in  general  denial, 
then  denies  that  Lyman  as  guardian  is  the  owner  of  the  prop- 
erty; admits  that  he  holds  'tax  deed  and  the  correction  deed; 
and  alleges  that  he  purchased  the  property  at  tax  sale  in  good 
faith,  and  that,  subsequently  thereto,. and  prior  to  the  issuance 
of  the  tax  deed,  he  paid  taxes  on  said  premises  as  follows :  May 
23, 1917,  special  assessments  in  the  amount  of  $28.66,  and  $48.20. 
He  further  alleges  that,  subsequent  to  the  tax  deed,  he  paid 
taxes  as  follows:  On  February  13,  1919,  to  redeem  tax  certif- 
icate No.  2449,  $68.16,  and  to  redeem  tax  certificate  No.  2448, 
$46.61 ;  and  that,  on  March  31,  1919,  he  paid  taxes  on  the  prem- 
ises in  the  form  of  special  and  general  taxes,  $111.42;  that  all 
said  taxes  were  paid  in  good  faith,  and  to  perfect  his  title.  By 
amendment,  he  alleges  that,  since  the  filing  of  his  answer,  he 
has  paid  the  following  taxes  against  said  premises ;  September 
27,  1919,  regular  taxes,  $24.83 ;  March  29,  1920,  regular  taxes, 
$17.09;  March  29,  1920,  special  taxes,  $24.20;  March  29,  1920, 
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special  taxes,  $40.23 ;  March  29, 1920,  special  taxes,  $4.82 ;  March 
29,  1920,  special  taxes,  $12.80 ;  and  that  said  payments  were  all 
made  in  good  faith,  and  in  reliance  on  his  title.  He  further 
alleges  that,  if  the  notice  of  redemption  returned  on  November 
2d  was,  in  fact,  served  on  November  3d,  then  said  notice  so 
served  was  consented  to  by  Lyman,  who  thereby  waived  any 
and  all  defects  in  service;  and  that  he  is  estopped  by  his  volun- 
tary acceptance  of  service,  if  said  service  was,  in  fact,  made  on 
Sunday,  and  cannot  now  claim  said  service  to  be  illegal.  The 
record  does  not  show  that  plaintiff  did  voluntarily  accept  such 
service.  The  deputy  sheriff  testifies  that  plaintiff  did  not  do  so. 
The  only  basis  in  the  record  for  the  claim  of  appellee  just  re- 
ferred to  is  that  the  deputy  sheriff,  who  served  the  notice,  admits 
that  it  was  served  on  Sunday,  the  3d,  and  that  he  asked  plaintiff 
if  it  would  be  all  right  to  date  it  back,  and  let  the  return  show 
that  it  was  served  on  Saturday,  the  2d.  The  officer  says  that 
he  understood  that  it  would  be  all  right ;  but  the  plaintiff  denies 
that  he  consented  to  it,  and  says  that  he  told  the  sheriff  that 
it  was  a  matter  for  the  officer  to  determine  as  to  what  return  he 
should  make.  We  think  there  was  no  waiver  or  estoppel  as  to 
this,  and  no  voluntary  acceptance  of  service,  as  contended  by 
appellee. 

The  plaintiff's  evidence  is  without  any  substantial  dispute 
in  the  testimony.  It  seems  neceasary  to  set  out  some  of  his  tes- 
timony. As  will  appear  from  the  testimony,  the  business  by  the 
different  ones  having  to  do  with  this  matter  was  very  loosely 
done.  Plaintiff  is  a  man  working  around  at  different  jobs, 
shoveling  coal,  etc.  It  appears  that  he  owned  quite  a  number 
of  separate  pieces  of  property  which  were  sold  at  tax  sale.  The 
sales  were  either  made  at  different  times,  or  the  time  for  re- 
demption expired  at  different  times.  It  was  plaintiff's  intention 
to  redeem  all  of  his  properties,  and  he  did  redeem  several 
pieces, — perhaps  all  but  the  one  in  question.  He  intended  to 
redeem  that.  The  value  of  the  property  in  controversy  does  not 
appear  definitely;  but  it  is  shown  thdt,  after  defendant  Walker 
secured  his  tax  deed  to  it,  he  told  plaintiff  he  would  take  $1,800 
for  it,  and  deed  it  back  to  him,  and  that  he  would  let  him  have 
it  for  less  than  he  would  anyone  else.  We  assume,  then,  that  the 
property  which  sold  in  the  first  place  for  about  $21  was  worth 
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in  the  neighborhood  of  $2,000.  The  plaintiff  testifies  that,  on 
Sunday,  November  3d,  the  deputy  sheriflP,  Mr.  Lough,  at  Lough's 
livery  bam,  served  a  batch  of  five  or  six  notiees  of  redemption, 
among  which  was  the  one  covering  the  property  in  controversy. 
He  is  positive  that  it  was  served  on  Sunday.  He  gives  the  trans- 
action in  detail.  He  testifies  that,  on  Saturday  night,  he  met 
Lough  on  the  street;  that  Lough  said  he  had  a  little  business 
with  plaintiff,  and  asked  when  he  could  see  plaintiff;  that  he 
asked  plaintiff  to  come  down  to  his  office  in  half  an  hour.  Lough 
said  he  was  busy  with  other  work.  Plaintiff  went  to  Lough's 
office,  and  stayed  from  about  9  or  9 :30  in  the  evening  until  11 
o'clock.  Lough  did  not  come.  Plaintiff  told  Lough's  brother 
to  tell  Lough  he  couldn't  wait  any  longer,  and  that  he« would 
come  around  the  next  morning  and  see  what  he  wanted.  Lough 
did  not  tell  him  what  business  he  had,  or  what  he  wanted  of 
plaintiff.  Lough  inquired  about  the  different  properties,  who 
lived  in  them,  etc.  No  one  lived  in  some  of  them.  Lough  started 
to  make  a  return  on  the  notiees,  and  said,  **Why,  today  is 
Sunday,  isn't  it?"  Plaintiff  said,  *'Yes."  Lough  asked  plain- 
tiff what  the  notices  were  about,  and  plaintiff  told  him  they 
were  redemption  notices,  and  Lough  said,  **You  are  going  to 
pay  it  up,  ain't  you?"  Witness  said,  **Sure  I  am  going  to  pay 
it  up."  Lough  then  said,  **Let  it  go."  So  he  got  ready  and 
made  out  his  return,  and  plaintiff  walked  out. 

Another  batch  of  similar  notices  was  served  on  plaintiff, 
November  22,  1918.  Witness  tells  where  they  were  served,  and 
so  on.  Plaintiff  testifies  that  the  return  on  the  back  of  the 
notice,  November  2d,  does  not  show  the  real  facts.  Lough,  as  a 
witness,  testifies  that  he  met  plaintiff  on  the  street  Saturday, 
at  the  place  plaintiff  states;  that  he  told  plaintiff  he  had  some 
redemption  notices,  and  that  he  was  busy,  and  that,  if  plaintiff 
could  come  to  the  barn  that  evening,  witness  would  give  him  the 
notices.  Plaintiff  said  he  would.  Witness  didn't  go  back  in 
time,  and  plaintiff  was  there  according  to  agreement.  Lough's 
brother  told  him  that  plaintiff  had  been  there.  Lough  did  not 
see  plaintiff  until  the  next  morning.  He  came  to  the  office,  and 
that  was  Sunday  morning.  Lough  gave  him  the  notices.  He 
told  plaintiff  that  he  was  sorry  he  couldn't  be  there  the  night 
before.    He  gave  plaintiff  the  notices,  and  said  he  would  make 
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•    < 
the  return  show  the  same  as  though  he  had  served  them  on  / 

Saturday. 

**So  that  is  what  I  did.  So  the  notices  I  had  to  serve  on 
him  that  day  were  served  on  Sunday,  and  I  suppose  that  is  true 
of  Exhibit  J  [the  notice  in  this  suit]." 

Witness  says  he  does  not  specifically  remember  this  par- 
ticular notice  as  having  been  served  this  day,  but  plaintiff's 
evidence  shows  that  it  was,  and  the  other  circumstances  in  the 
case  so  show ;  because  concededly  the  other  batch  of  notices  was 
served  on  November  22d. 

Defendant's  first  tax  deed  to  this  property  was  executed 
February  5,  1919,  which  would  leave  only  74  or  75  days  after 
Noveniber  22d.  Defendant  does  not  claim  that  the  deed  was 
executed  before  90  days  had  expired  for  redemption.  Between 
November  3d  and  February  5th,  there  are  about  90  days,  or  a 
little  more. 

No  other  witnesses  testify  on  the  subject  of  the  date  of  the 
service.  It  is  true,  there  is  some  evidence  in  the  record,  which 
will  be  referred  to  later,  that  all  the  notices  were  served — or  the 
returns  so  show — on  November  30,  1918.  Concededly,  there  is  a 
presumption  in  favor  of  the  return  of  the  officer.  Generally, 
this  is  a  strong  presumption,  but  it  is  not  conclusive. 

It  is  very  clear  from  the  evidence  of  plaintiff  and  from  that 
of  Lough,  the  officer  who  served  the  notice,  that  the  notice  of 
redemption  for  the  property  in  controversy  was  served  on  Sun- 

1  Taxation-  no-     ^^^^  November  3d,  and  that  the  return  shows 
tice  of  expiration  that  it  was  dated  back  to  November  2d.     The 

01  right  of  re- 

^nSwiSt  affld'a-     affidavit   of   Walker,    attached   to   this   notice, 
^**-  does  not  give  the  date  when  it  was  served,  or 

the  time  or  place.  He  simply  refers  to  the  return  on  the  nbtice, 
and  states  that  it  was  served,  as  shown  by  the  return.  He  has  no 
personal  knowledge  of  the  service  of  the  notice,  and  does  not 
testify  as  to  when,  in  fact,  the  notice  was  served.  Walker's 
affidavit,  then,  does  not  comply  with  Section  1441  of  the  statute, 
as  to  the  time  of  the  service,  and  does  not  truthfully  state  the 
time  when  it  was  served.  The  importance  of  this  will  appear 
later  in  the  opinion.  Walker's  affidavit  shows  that  the  notice 
was  served  by  Lough,  under  his  directions. 

Plaintiff  further  testifies,  and  the  auditor's  receipt.  Exhibit 
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G,  shows,  that,  on  March  1,  1919,  plaintiff  deposited  with  the 
auditor  $239.99,  to  redeem  the  property  in  controversy.  The 
auditor  would  not  take  the  money  as  a  redemption.  The  money 
is  still  in  the  auditor's  possession.  Plaintiff  paid  the  auditor 
other  sums  of  money,  for  which  he  had  tax-redemption  receipts. 
One  is  dated  February  28th ;  another,  March  28th ;  and  another, 
January  24th;  and  some  at  another  time.  Some  of  these  were 
where  the  redemption  period  expired  after  the  date  fixed  for 
redemption  as  to  the  property  in  controversy.  Plaintiff  testifies 
that,  in  paying  the  money  into  the  auditor's  office,  he  told  the 
auditor  that  he  had  brought  the  money  to  redeem  some  of  the 
property,  and  that  he  wanted  to  apply  it  and  redeem  on  those 
notices  that  made  them  become  payable  first;  wanted  to  put  it 
onto  the  first  set  of  notices,  so  that  he  would  have  a  little  more 
time  to  finish  the  others.  He  says  his  intention  was  that  he 
would  pay  the  taxes  on  that  which  was  likely  to  take  tax  title 
first.  The  auditor  said,  '*We  will  see."  Plaintiff  says  that  he 
and  the  auditor  ran  down  the  list  of  notices,  and  came  to  the 
description  of  the  property  in  controversy,  and  plaintiff  told  the 
auditor  that  that  was  one  of  the  properties*  that  was  in  that  first 
batch  of  notices.    The  auditor  replied : 

''It  is  dated  the  30th  of  November,  the  same  as  the  rest  of 
them,  and  I  guess  Walker  must  have  held  them  all  to  return 
them  at  one  time.  Well,  the  return  is  completed  the  30tb  of 
November — ^the  30th  of  November,  the  same  as  the  rest  of  them." 

He  says  that  the  auditor  told  him  that,  being  the  30th  of 
November,  as  shown  on  the  return,  it  wouldn't  make  any  dif- 
ference where  the  money  was  applied;  so  he  just  wrote  out 
the  batch  of  receipts  which  plaintiff  produced.  Witness  says 
he  relied  on  the  auditor's  statements  as  to  when  the  tax  was 
due,  at  this  time, — relied  on  his  statement ;  that,  notwithstand- 
ing, the  auditor  took  the  money  and  put  it  on  property  other 
than  that  in  controversy.  Witness  says  that  he  understood  from 
the  conversation  with  the  auditor  that  he  had  three  months 
from  that  time;  that  plaintiff  counted  up,  and  said,  ''This  is 
November  30th,  and  February  has  but  28  days;"  and  that  he 
asked  the  auditor  when  they  would  mature.  The  auditor  told 
him  that  he  guessed  it  would  be  the  second  of  March.  Plaintiff 
further  testifies  that  Exhibit  I  is  for  the  payment  of  money  that 
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was  given  to  redeem  the  balance  of  the  property  that  he  got 
redeemed  at  that  time  that  the  auditor  would  let  him  redeem. 
That  was  February  28th,  and  he  wanted  to  redeem  the  property 
in  controversy  at  that  time;  but  he  said  Walker  had  got  a  tax 
title  to  it,  and  the  auditor  wouldn  't  take  it,  but  said  that  plaintiff 
would  have  to  see  Walker.  The  auditor  finally  took  the  money 
and  gave  a  receipt.  The  auditor  took  the  money  on  the  next 
day.  Saw  Walker  the  next  day.  He  wouldn't  do  anything  un- 
less plaintiff  would  pay  $1,800  for  the  property.  Then  plaintiff 
left  the  money  with  the  auditor,  who  gave  a  receipt.  Plaintiff 
testifies  that,  when  he  saw  Walker  at  this  time,  March  1st,  he 
told  Walker  the  fix  that  he,  plaintiff,  was  in,  and  that  he  had 
intended  to  pay  it  all  the  time ;  and  told  him  about  having  gone 
to  the  auditor  with  the  money  to  pay  on  those  that  were  due 
first,  but  that  the  auditor  did  not  properly  apply  it.  Witness 
says  that,  when  the  auditor  told  him  that  he  had  until  March 
2d,  he  thought  he  was  in  ample  time  when  he  paid  March  1st, 
and  that  he  went  in  there  before  that,  February  28th,  with  the 
money.  Plaintiff  continues  that  he  had  a  conversation  with 
the  county  treasurer,  March  31,  1919 ;  went  to  pay  his  taxes  for 
1919,  and  the  treasurer  would  not  take  it  on  the  property  in 
controversy,  because  Walker  had  taken  a  tax  deed  to  it.  **He 
would  not  take  it  from  me. ' '  Plaintiff  says  that  he  paid  all  the 
rest  of  the  taxes,  and  then  he  asked  the  treasurer  what  papers 
he  had  on  file  in  regard  to  it, — in  regard  to  these  tax  sales  and 
redemption  notices,  etc.;  and  the  treasurer  went  back  to  his 
vault  and  got  out  a  bundle  of  papers,  went  over  them,  and  said, 
''There  is  not  a  thing  on  file  here  in  regard  to  any  of  it.'*  Wit- 
ness told  the  treasurer  that  there  had  been  quite  a  few  notices 
served,  and  the  treasurer  said  he  didn't  have  any  papers; 
couldn  't  find  any  in  connection  with  it.  Witness  told  the  treas- 
urer it  looked  funny  that  there  was  nothing  filed,  and  all  the 
time,  the  treasurer  stated  that  the  notices  should  be  filed  with 
the  treasurer,  and  that  there  were  none  there;  but  he  wouldn't 
take  the  money.  Later,  plaintiff  and  an  attorney  went  to  the 
treasurer's  office  to  look  it  up,  and  they  found  only  the  one 
notice,  the  one  in  controversy,  the  return  of  which  showed 
service  on  November  2d.  That  was  the  only  notice  filed  with 
the  treasurer.    Later,  on  March  31st,  when  plaintiff  went  to  the 
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rt  treasurer  to  pay  his  taxes,  he  couldn't  find  a  notice  of  any  kind 

D.  referring  to  any  of  the  sales  for  taxes  that  had  been  made  of 

[r  his  property,-— of  the  property  in  controversy,  or  any  of  the 

I  property. 

f  ,  The  auditor's  testimony  is,  in  many  respects,  similar  to  that 

of  plaintiff.    He  testifies  that  Lyman  brought  money  to  him,  and 
(  I  that  he  wanted  to  redeem  the  properties  that  became  due  first. 

He  does  not  remember  that  he  told  plaintiff  they  were  all  due 
at  the  same  time;  couldn't  state  the  exact  dates  or  conversa- 
tions, or  what  was  done  on  each  of  these  occasions.  It  wa^s 
probably  the  fore  part  of  the  year  1919.  Some  time  previous  to 
that,  he  came  in,  at  one  time,  and  tendered  witness  a  bunch  of 
money,  bills,  checks,  etc.,  and  told  witness  to  redeem  as  far  as  it 
went.  Witness  started  down  the  line  at  the  first  description, 
and  says  he  **had  a  dickens  of  a  time  making  the  money  fit, 
on  account  of  the  variations,  interest,  etc."  Plaintiff  did  not 
specifically  call  his  attention  to  the  property  in  controversy. 
He  does  not  know  that  he  said  or  did  anything  to  deceive  plain- 
tiff as  to  the  matter  of  his  redemption.  Plaintiff  brought  money 
with  which  to  redeem  properties  that  had  been  sold  for  taxes. 
Each  time  he  brought  in  money  and  delivered  it  to  witness ;  de- 
livered it  for  the  purpose  of  redeeming  property  sold  for  taxes, 
to  prevent  the  execution  of  a  deed. 

'*I  intended  to  apply  it  in  such  a  way  that  it  would  pre- 
vent this  property  from  being  conveyed  by  deed.  I  understood 
that  the  right  of  redemption  expired  at  different  times  on  dif- 
ferent property.  Each  time  that  he  paid  me,  I  took  the  precau- 
tipn  to  look  up  the  different  times  that  these  rights  of  redemp- 
tion expired,  so  as  to  apply  the  money  on  the  property  that 
expired  on  the  earliest  period.  It  was  my  intention,  and  I  un- 
derstood also  it  was  plaintiff's  intention,  to  pay  this  money  in 
so  as  to  prevent  the  right  of  redemption  expiring.  *  •  •  He 
told  me  which  property  to  apply  it  on.  Lyman  was  in  the  oflBce 
to  pay  money  probably  twice, — I  could  not  say  how  many  times. 
Then  he  was  in  once  to  pay  when  he  left  the  money  for  Mr. 
Walker.  I  do  not  know  whether,  at  any  time  when  plaintiff 
was  there,  that  he  had  money  enough  to  complete  redemption 
of  all  the  property  that  was  subject  to  redemption.  I  can't 
answer  whether  plaintiff,  at  any  time  prior  to  the  execution  oi 
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the  deed  to  Walker,  offered  suflBcient  money  to  redeem  the  prop- 
erty in  controversy.'  Mr.  Walker  refused  the  money  tendered 
March  1st,  and  I  still  have  the  money.  I  called  Walker's  atten- 
tion to  the  oflPer.  He  didn't  say  much  of  anything,  just  kind 
of  laughed  about  it;  and  I  told  him  his  money  was  there." 

The  county  treasurer  testified  as  to  the  execution  of  the 
first  deed,  of  February  5th,  and  the  other  of  April  28th;  that 
the  second  deed  was  to  correct  an  error  in  the  recital  with  ref- 
erence to  the  sheriff's  return.  It  appeared  in  the  first  deed 
that  the  aflBdavit  was  filed  by  another.  There  was  a  mistake  in 
the  first,  and  the  second  deed  was  issued  to  correct  the  mistake. 
He  does  not  recall  plaintiff's  coming  to  his  office  for  the  purpose 
of  seeing  the  return  of  service  of  the  90-day  period  of  redemp- 
tion,— does  not  mean  to  say  that  such  a  circumstance  did  not 
happen ;  all  he  means  is  that  he  does  not  remember  it. 

Defendant  Walker  testifies  to  matters,  some  of  which  are 
not  in  dispute.  Says, he  made  the  affidavit,  and  made  the  sher- 
iff's return  on  the  notice  a  part  of  his  affidavit;  did  not  direct 
Lough  to  serve  the  notices  on  Sunday.  Testifies  to  paying  taxes 
subsequent  to  the  purchase  at  tax  sale,  and  the  amounts,  down 
to  the  trial ;  that  there  were  other  taxes  besides  the  regular  taxes 
on  this  property, — four  special  assessments  against  it,  part  side- 
walk and  part  paving ;  that  he  took  them  up  to  protect  his  orig- 
inal tax  certificate.  Testifies  to  receiving  the  deeds,  to  the  con- 
versation with  the  auditor  about  plaintiff's  having  left  money, 
and  to  a  conversation  with  plaintiff,  who  told  him  that  he  had 
been  down  to  redeem,  and  that  the  auditor  had  informed  him 
that  Walker  had  a  deed.  Plaintiff  wanted  to  know  if  witness 
would  let  him  redeem,  and  he  said  that  he  had  no  right  to,  be- 
cause he  already  had  a  deed,  and  that  all  that  could  be  done 
would  be  a  conveyance  back.  Plaintiff  asked  how  much,  and 
witness  told  him  $1,800.  He  says  that  the  amount  tendered  the 
auditor  was  short  of  the  amoimt  required,  but  later  says  he  had 
never  figured  up  the  amount;  would  suggest  by  making  a  wild 
guess.  Thinks  he  did  figure  it  at  the  time  the  tender  was  made. 
Did  not  tell  plaintiff  that  was  his  reason  for  not  accepting  it, — 
that  was  not  his  reason  for  refusing  to  accept  it;  he  already 
had  a  deed  entitled  to  it,  and  couldn't  let  plaintiff  redeem,  as 
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he  suggested.     There  were  several  notices  served  on  plaintiff 
at  the  same  time. 

» 

In  rebuttal,  Lyman  says  that,  when  he  paid  the  $239.99,  that 
was  the  amount  that  the  auditor  told  him  was  due.  The  auditor 
gave  him  the  figures.  That  amount  was  to  cover  all  of  the  taxes, 
all  of  the  amount  that  was  diie  on  this  property  in  controversy* 
He  figured  it  out  from  the  books  in  the  county  auditor's  office 
as  the  amount  which  was  due  on  this  property  at  that  time. 

^'He  said  it  was,  and  he  made  me  out  this  list,  and  these 
figures  corresponding  with  the  receipts." 

This  is  the  substance  of  the  testimony,  and,  as  before 
stated,  there  is  but  little  dispute. 

1.  From  the  foregoing,  it  will  be  observed  that,  though 
there  is  some  pretense  on  the  part  of  Walker  that  the  amount 

tendered  by  plaintiff  was  short,  he  says  he  made 

^'  dem^uonTwaTver  uo  objcction  ou  that  grounjd.     The  defendant 

in  re  ten  er.        ^^^^^  ^^^  ^^^  objcct  ou  that  grouud.    Bundy  V. 

Wais,  SS  Neb.  554  (130  N.  W.  273) ;  26  Ruling  Case  Law  428. 

It  will  also  be  noted  from  the  foregoing  that  it  is  not  at  all 
clear  that  the  plaintiff  did  not  tender  sufficient  money,  and  that 
there  was  not  sufficient  money  in  the  hands  of  the  auditor,  and  in 
3  TAXATION'  re-      *™^  *^  redeem  this  property,  if  it  had  been 
to  ™  ppty  redemp-  appWcd  on  redemptions  first  expiring,  and  as 
tion  funds.  directed  by  plaintiff.    The  undisputed  evidence 

shows  that  there  were  some  mistakes  on  the  part  of  the  county 
officers,  and  that  they,  innocently  no  doubt,  misled  and  misin- 
formed the  plaintiff.  This  being  so,  plaintiff  is  not  to  be  charged 
with  negligence  simply  because  he  relied  upon  the  information 
given  him  by  the  county  officers,  with  respect  to  the  taxes  he  is 
required  to  pay.  If  he  makes  a  timely  and  honest  effort  to  pay 
such  taxes,  or  to  redeem  his  land  from  tax  sale,  and  is  misled 
by  the  conduct  or  mistake  of  the  officers,  a  court  of  equity  will 
grant  him  relief.  Burchardt  v.  Scofield,  141  Iowa  336,  341,  and 
eases  cited.  In  that  case,  it  was  held  that  the  case  came  fairly 
within  the  equitable  principles  recognized  and  applied  in  other 
eases,  and  that  the  tax  deed  should  have  been  set  aside.  See, 
also,  26  Ruling  Case  Law  428,  429,  and  Noble  v.  Bullis,  23  Iowa 
559,  where  it  was  held  that  an  owner  was  entitled  to  equitable 
relief  after  the  period  of  redemption  had  expired,  for  mistake 

Vol.  192  U.— 63 


994  Lyman  v.  Walker.  [192  Iowa 

of  the  officers  in  applying  redemption  to  the  wrong  tax.  This 
case  is  also  cited  in  26  Ruling  Case  Law  429,  where  it  is  further 
said  that  this  may  be  done  under  such  circumstances,  or  when 
in  some  other  way  the  right  of  redemption  was  prevented  from 
being  exercised  within  the  statutory  period  by  the  dereliction  of 
duty  on  the  part  of  the  officers  of  the  state  or  of  the  munici- 
pality ;  and  further,  that  the  effect  of  payment  or  tender  by  the 
owner,  of  the  amount  due  to  the  purchaser,  is  to  defeat  the  es- 
tate of  the  purchaser,  and  to  leave  the  title  and  right  to  posses- 
sion where  they  would  have  been,  if  the  sale  for  taxes  had  never 
taken  place.  See,  also,  26  Ruling  Case  Law  400,  where  it  was 
held  that  payment,  tender,  or  attempted  payment,  in  good  faith, 
is  sufficient.  Plaintiff's  tender  of  payment  and  his  effort  to  pay 
on  March  Ist  were  before  the  execution  of  the  second  deed,  April 
28th,  which,  as  we  have  shown,  was  the  only  valid  deed  executed 
to  defendant  Walker. 

2.  We  have  seen  that  the  return  of  service  on  the  notice  of 
redemption  and  the  affidavit  of  the  certificate  holder  attached 
thereto  do  not  correctly  or  truthfully  state  the  time  when  the 

notice  was  served.     It  was,  in  fact,  served  on 
'  demption:'faiae     Sunday,  but  dated  back.     We  think  there  is 

force  in  appellant's  contention  that  this  may  not 
be  done.  Section  1441  of  the  statute  provides,  in  part,  that  serv- 
ice of  such  notice  shall  be  complete  only  after  an  affidavit  has 
been  filed  with  the  treasurer,  showing  the  making  of  the  service, 
the  manner  thereof,  the  time  when  and  place  where  made,  etc. 
Under  the  authorities,  the  statute  in  such  matters  must  be 
strictly  followed,  even  in  matters  which  may  not  seem  to  be  ma- 
terial, or  which  may  be  thought  to  be  trivial.  The  dating  back 
of  the  notice,  showing  a  different  time  of  service,  might  be  very 
important.  The  notice  served  Sunday,  November  3d,  if  it  was 
legal,  iftnd  any  notice  at  all,  would  have  given  plaintiff  90  days 
from  that  date  in  which  to  redeem.  Suppose,  on  the  last  day  for 
redemption,  he  had  appeared  with  the  money  to  make  the  re- 
demption, and  was  confronted  with  a  notice  dated  back,  showing 
service  on  November  2d:  he  would  be  too  late  to  redeem.  The 
notice  must  set  forth  with  clearness  and  accuracy  the  date  when 
the  right  of  redemption  expires.  26  Ruling  Case  Law  432,  and 
cases.    It  has  been  held  that  a  notice  of  redemption  is  equally 
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defective,  whether  it  extenifls  or  reduces  the  time  for  redemption. 
State  V.  Nord,  73  Minn.  1  (75  N.  W.  760).  In  Carnoy  v.  Wet- 
moire,  92  Iowa  100,  a  number  of  cases  are  cited  and  reviewed. 
The  holdings  are  that  the  requirements  of  the  statute  are  ab- 
solute; that  courts  have  no  power  or  authority  to  dispense  with 
the  positive  requirements  of  the  statutes  on  the  ground  that  they 
are  unnecessar3^  In  another  case,  it  was  said  that  it  appears  to 
us  to  be  contrary  to  the  spirit  of  all  the  decisions  of  this  court, 
with  reference  to  the  service  of  the  expiration  of  redemption 
notice  and  proof  of  such  service;  that  the  requirement  of  the 
statute  appears  to  be  absolute,  and  is  one  of  the  steps  necessary  to 
be  taken,  to  cut  off  the  right  of  redemption.  The  circumstances 
in  the  case  referred  to  are  not  precisely  the  same  as  in  the  instant 
case,  but  the  language  used  is  applicable.  See,  also,  Ba/rcroft  v. 
Mann,  125  Iowa  530,  holding  that  failure  of  the  return  of  service 
of  notice  to  redeem,  to  state  either  the  time  or  place  of  service, 
renders  the  notice  insufficient,  under  Code  Section  1441.  See, 
also,  NeUan  v.  Unity  Inv.  Co.,  147  Iowa  677-,  Cain  v.  Ekrler, 
33  S.  D.  536  (146  N.  W.  694).  We  find  this  doctrine,  and  nu- 
merous cases,  cited  in  26  Ruling  Case  Law  394.  There  is  no  pre- 
sumption in  favor  of  the  validity  of  a  tax  title  based  upon  a  sale 
by  a  collector,  as  an  administrative  act.  One  who  claims  title 
to  the  property  of  another  by  virtue  of  a  sale  for  nonpayment  of 
taxes  is  bound  to  show  the  existence  of  every  fact  necessary 
to  give  jurisdiction  and  authority  to  the  officer  who  made  the 
sale,  and  a  strict  compliance  by  him  with  all  the  things  required 
by  the  statute  in  carrying  out  the  sale.  That  the  variation  from 
the  requirements  of  law  was  trivial,  and  did  the  owner  no  harm, 
is  not  sufficient  reason  for  disregarding  it.  See,  also,  26  Ruling 
Case  Law  418. 

3.  We  shall  not  spend  much  time  on  the  question  as  to 
whether  the  service  on  Sunday  was  a  legal  service.  Counsel  for 
appellee  rely  on  Section  3518  of  the  Code,  which  provides  for  the 

method  of  service  of  original  notices;  but  Sec- 

^'  e^Sonof***    tion  3522  goes  with  it,  and  that  provides  that 

Son*  se^lce^n    such  noticc  shall  not  be  served  on  Sunday  unless 

^"  *^'  the  plaintiff  makes  oath  thereon  that  personal 

service  will  not  be  possible  unless  then  made,  etc.    Section  1441 

provides  that  the  notice  of  redemption  may  be  served  in  the 
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manner  for  the  sendee  of  original  notices.  The  manner  of 
serving  an  original  notice  on  Sunday  is  to  make  an  oath  thereon. 
This  was  not  done.  There  was  no  necessity  for  serving  this  notice 
on  Sunday.  It  was  possible  to  serve  it  a  few  days  before  or 
after.  It  was  not  a  work  of  necessity.  Appellee  cites  State  v. 
Ryan,  113  Iowa  536,  Nixon  v.  City  of  Burlington,  141  Iowa 
316,  and  Puckett  v,  Ouenther,  142  Iowa  85,  as  holding  that 
ministerial  acts  may  be  performed  on  Sunday.  The  first  of  the 
above  named  cases  was  as  to  a  notice  of  introduction  of  new 
evidence.  There  is  no  provision  of  the  statute  that  such  may 
or  may  not  be  served  on  Sunday.  The  second  case  was  as  to  a 
publication  of  a  notice  of  resolution  of  necessity,  the  last  pub- 
lication of  which  fell  on  Sunday.  The  last  case  was  where  the 
spreading  of  a  judgment  upon  the  record  by  the  clerk  was  held 
to  be  a  ministerial  act.  In  the  Ryan  case,  supra,  at  page  538, 
it  is  said  that  mere  ministerial  acts  may  be  performed  on  Sun- 
day, in  the  absence  of  any  prohibitive  statute.  This  is  quoted  in 
the  Nixon  case,  supra.  But  as  to  service  of  an  original  notice  on 
Sunday,  we  have  a  prohibitive  statute,  which  we  have  before 
quoted,  which  provides  that  it  may  not  be  served  on  Sunday, 
unless  an  oath  is  indorsed  thereon.  The  rule  is  stated  thus  in 
25  Ruling  Case  Law  1445 : 

*'A  distinction  is  made  between  judicial  acts  and  those  of  a 
ministerial  character,  and  it  seems  to  be  generally  held  that,  in 
the  absence  of  a  statute,  ministerial  acts  performed  on  Sunday 
are  valid." 

Instances  are  there  given  of  things  that  may  be  done  on 
Sunday,  as  ministerial  acts ;  but  the  text  cites  Shaw  v.  WiUiams, 
87  Ind.  158,  as  holding  that  the  publication  of  a  sheriff's  notice 
of  sale  in  a  Sunday  newspaper  is  invalid. 

25  Ruling  Case  Law  1447  states  the  rule  that,  in  some  juris- 
dictions in  this  country,  the  service  of  process  on  a  Sunday  or 
holiday  is  expressly  forbidden,  and  service  in  violation  of  the 
prohibition  is  invalid,  as  is  also  a  return  of  process;  that,  in- 
dependent of  such  statutes,  there  is  a  diversity  of  opinion  as  to 
the  Sunday  phase  of  the  subject,  and  according  to  some  cases, 
the  view  is  that  the  issuance  or  service  of  process  is  a  ministerial 
act,  and  not  within  the  prohibition  of  the  law,  while  in  others, 
the  contrary  view  is  taken,  not  only  as  to  when  the  act  is  done 
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on  Sunday,  but  on  a  holiday.  Some  cases  hold  that  service  ol* 
sununons  on  Sunday  is  not  a  nullity,  but  an  irregularity;  and 
that  a  judgment  based  thereon  is  not  void ;  and  that  service  on  a 
holiday  is  valid  unless  prohibited  by  statute,  either  expressly 
or  by  implication ;  and  that  such  prohibition  is  not  contained  in 
a  statute  which  simply  declares  that  certain  days  shall  be  legal 
holidays.  In  Schwed  v.  Hartrvitz,'  23  Colo.  187  (47  Pac.  295, 
58  Am.  St.  221),  it  is  held  that  a  publication  of  a  notice  of  a 
tax  sale  is  in  the  nature  of  the  service  of  process,  and  if  it  takes 
place  in  a  Sunday  edition  of  a  newspaper,  it  is  void.  As  before 
pointed  out,  Section  1441  provides  that  the  notice  of  redemption 
is  to  be  served  in  the  manner  provided  for  the  service  of  original 
notices;  so  that,  under  the  last  authority  cited,  it  is  at  least  in 
the  nature  of  service  of  process.  We  are  inclined  to  hold  that, 
because  of  the  statutes  before  cited,  and  the  requirement  that  an 
original  notice,  to  be  served  on  Sunday,  must  have  an  oath  in- 
dorsed thereon,  the  service  of  the  notice  of  redemption  in  this 
case  on  Sunday  was  not  a  ministerial  act,  and  was  invalid. 
This  being  so,  plaintiff's  right  of  redemption  has  not  been 
cut  off;  the  deeds  executed  by  the  treasurer  to  the  defendant 
Walker  should  be  set  aside;  and  plaintiff  should  be  allowed 
to  redeem,  upon  his  payment  to  Walker  of  all  legal  and  proper 
taxes  on  the  property  in  controversy  paid  by  Walker  up  to  the 
time  of  entering  the  decree  herein,  upon  this  remand,  with  in- 
terest. The  decree  will  make  the  amount  found  due  a  lien  on 
the  property,  and  if  the  judgment  is  not  paid  by  plaintiff  within 
60  days  after  rendition  of  judgment,  execution  may  issue. 

The  defendant  testifies  to  a  number  of  payments  of  taxes 
made  by  him ;  but  the  interest  has  not  been  computed,  and  there 
have  doubtless  been  payments  made  since  the  case  was  tried  in 
the  district  court,  which  are  not  in  the  record.  Under  such  cir- 
cumstances, the  district  court  is  authorized  and  directed  to  hear 
evidence  and  determine  the  amount  due  defendant  Walker  from 
plaintiff. 

For  the  reasons  before  stated,  the  decree  of  the  district 
court  is  reversed  and  remanded  for  a  decree  in  harmony  with 
this  opinion. — Reversed  and  remanded, 

Evans,  C.  J.,  Weaver  and  De  Graff,  J  J.,  concur. 


998  Manning  v.  City  of  Ames.  [192  Iowa 


M.  A.  Manning  et  al.,  Appellees,  v.  City  of  Ames,  Appellant. 

MUNIOIPAIi  0OBPORATION8:     Public  Improyements — ^ReBolntlon  of 

1  Nece83lt7 — " Location  and  Terminal  Points"  in  re  Repairs.  The 
statutory  requirement  that  a  resolution  of  necessity  shall  designate 
the  ' '  location  and  terminal  points  "  of  a  proposed  paving  improvement 
does  not,  in  a  proposal  to  repair  and  reconstruct  paving  by  relay- 
ing an  estimated  portion  thereof,  necessitate  a  setting  forth  of  the 
"location  and  terminal  point"  of  each  of  numerous  patches  of 
paving  scattered  throughout  the  length  of  a  designated  street. 

MUNICIPAL  OOBPOSATIGKB:     Public  Improvements^Besolution  of 

2  Necessity — "Location  and  Termini."  The  designation  of  the  "lo- 
cation and  termini,''  in  a  resolution  of  necessity  for  the  repair  of  a 
street,  is  sufficient  if  the  resolution  calls  for  "the  repair  of  the 
surface  of  all  creosote  wood  block  paving  on"  designated  streets. 

MX7NICIPAL  GOBPOBATION8:     Public  Improvements — Improvement 

3  on  Street  not  Covered  by  Besolution.  A  resolution  of  necessity  for 
the  repair  of  a  designated  street  furnishes  no  jurisdictional  basis 
whatever  for  the  doing  of  repairs  upon  additional  streets,  and  the 
assessing  of  the  cost  to  the  benefited  property. 

MUNICIPAL  CORPORATIONS:    Public  Improvements — Jurisdiction  of 

4  Equity  to  Interfere.  Principle  reaffirmed  that  a  property  owner  is 
under  no  obligation  to  file  objections  with  the  city  council  con- 
cerning a  paving  improvement  over  which  the  council  has  never  ac- 
quired any  jurisdiction. 

MUNICIPAL  CORPORATIONS:    Public  Improvements — Change  in  Ma- 

5  terial  as  "Irregularity."  Jurisdiction  of  the  city  council  to  repair 
the  surface  of  a  wood  block  paving  with  pitch  is  not  lost  by  using 
oil  for  such  surface  repair.  It  follows  that  such  change  in  material 
is  a  mere  "irregularity,'*  which  must  be  raised  before  the  council 
or  it  will  be  waived. 

Stevens,  Faville,  and  De  Gbatf,  JJ.,  dissent. 

Appeal  from  Story  District  Court, — R.  M.  Wright,  Judge. 

September  27,  1921. 
Rehearing  Denied  December  15,  1921. 

Action  in  equity,  to  enjoin  the  collection  of  special  assess- 
ments levied  to  pay  for  certain  work  of  repair  and  reconstruction 
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of  paving  in  the  city  of  Ames.    A  decree  was  granted  as  prayed, 
and  the  city  appeals. — Reversed  in  part;  affirmed  in  part. 

J.  Y,  Luke,  for  appellant. 
Lee  i&  Garfield,  for  appellees. 

Faville,  J. — Main  Street  is  the  principal  business  street  of 
the  appellant  city.  It  is  six  blocks  long,  and  extends  east  and 
west.  Grand,  DuflP,  Douglas,  and  Kellogg  Avenues  are  all 
streets  of  said  city,  which  are  at  right  angles  to  Main  Street. 
Previous  to  the  year  1918,  all  of  Main  Street,  and  a  portion  of 
each  of  the  other  named  streets,  had  been  paved  with  creosoted 
wood  block  paving.  In  said  year,  a  portion  of  said  paving  was 
out  of  repair,  and  on  July  15,  1918,  the  city  council  passed  a 
preliminary  resolution  of  necessity  for  repairing  the  same.  Due 
publication  of  the  notice  of  the  hearing  on  this  resolution  of 
necessity  was  made  in  July,  and  at  a  meeting  of  the  city  council 
on  the  5th  day  of  August,  1918,  the  resolution  of  necessity  was 
adopted,  and  also  a  resolution  approving  the  plans  and  specifica- 
tions of  the  engineer  for  the  work  to  be  done. 

The  resolution  of  necessity  recited : 

**♦  •  •  it  is  deemed  advisable  and  necessary  to  make  improve- 
ments by  repair  and  reconstruction  of  paving  by  relaying  a 
portion  of  the  creosote  wood  blocks  on  Main  Street,  and  repair 
of  the  surface  of  all  creosote  wood  block  paving  on  Main  Street 
and  Qrand  Avenue  by  the  application  of  a  coating  of  pitch  for 
the  preservation  of  the  said  paving;  said  work  to  be  done  in 
accordance  with  the  specifications  furnished  by  the  city  engineer 
and  approved  by  the  city  council  of  Ames,  Iowa.  Approxi- 
mate quantities:  2,000  square  yards  relaying  wood  blocks; 
30,000  square  yards  pitching  and  sanding.'^ 

The  published  notice  of  the  hearing  contained  a  full  copy 
of  this  resolution  of  necessity.  The  contract  for  the  work  con- 
formed to  the  resolution  of  necessity. 

After  the  contract  was  let  and  the  work  started,  it  was  dis- 
covered by  the  city  council  that  portions  of  the  paving  on  DuflE, 
Douglas,  and  Kellogg  Avenues  should  also  be  repaired.  With- 
out publishing  any  additional  or  new  resolution  of  necessity, 
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or  any  notice,  the  city  council  proceeded  by  oral  instructions 
to  have  the  contractor  make  the  needed  repairs  on  these  three 
avenues. 

Pitch  was  not  used  to  repair  the  surface  of  the  paving  on 
Main  Street  and  Grand  Avenue,  but  instead  thereof,  a  form  of 
petroleum  oil  was  applied  to  the  surface  of  said  streets. 

After  the  work  was  completed,  and  in  December,  1918, 
notice  of  assessment  for  the  cost  of  said  work  was  duly  published, 
and  thereafter,  the  city  council  adopted  a  resolution  fixing  the 
special  assessment  for  the  cost  of  said  work  against  the  property 
abutting  on  said  streets.  The  appellees  are  property  owners 
whose  property  is  assessed  for  said  improvement.  None  of  the 
appellees  appeared  before  the  city  council  at  any  stage  of  the 
proceedings.  After  said  assessment  was  levied,  this  action  was 
brought  to  enjoin  the  collection  of  the  same,  on  the  ground 
that  the  assessment  was  invalid  and  void. 

I.  At  the  outset,  we  are  confronted  with  the  question 
whether,  under  the  facts  of  this  case,  the  appellees  can  maintain 
this  action  in  equity,  or  whether  they  are  required  to  pursue 
tlie  statutory  remedy,  by  filing  objections  before  the  city  council, 
with  right  of  appeal  therefrom.  If  the  proceedings  were  such 
as  to  render  the  assessments  absolutely  void,  then  a  court  of 
equity  has  the  power  to  enjoin  the  collection  of  such  void  assess- 
ment.  Such  have  been  our  repeated  holdings.  Chicago,  M,  & 
St.  P.  B,  Co.  V.  Phillips,  111  Iowa  377 /Fort  Dodge  E.  L.  <&  P. 
Co.  V,  City  of  Fort  Dodge,  115  Iowa  568 ;  Davenport  Locomotive 
Works  V.  City  of  Davenport,  185  Iowa  151;  Shaver  v.  Turner 
Impr.  Co.,  155  Iowa  492 ;  Nixon  v.  City  of  Burli^igton,  141  Iowa 
316;  Dunker  v.  City  of  Des  Moines,  156  Iowa  292;  In  re  Appeal 
of  Apple,  161  Iowa  314;  Spalti  v.  Town  of  Oakland,  179  Iowa 
59 ;  Polk  v.  McCartney,  104  Iowa  567. 

On  the  other  hand,  where  the  proceedings  are  not  absolutely 
void,  but  merely  voidable,  the  statutory  remedy  by  filing  ob- 
jections before  the  city  council  must  be  pursued,  and  injunc- 
tion will  not  lie.  Code  Section  824;  Clifton  Land  Company  v. 
City  of  Des  Moines,  144  Iowa  625;  Owens  v.  City  of  Marion, 
127  Iowa  469;  Minneapolis  cO  St.  L.  R.  Co.  v,  Lindquist,  119 
Iowa  144;  Cheny  v.  City  of  Fort  Dodge,  157  Iowa  250;  Durst 
v.  City  of  Des  Moines,  164  Iowa  82;  Ellyson  v.  City  of  Des 
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Moines,  179  Iowa  882 ;  Evans  v.  City  of  Des  Moines,  184  Iowa 
945. 

The  rules  announced  are  plain.    The  difficulty  lies  in  apply- 
ing them  to  the  facts  of  a  particular  case. 

Section  810,  Code  Supplement,  1913,  provides  as  follows: 
**When  the  council  of  any  such  city  shall  deem  it  advisable 
or  necessary  to  make  or  reconstruct  any  street  improvement  or 
sewer  authorized  in  this  chapter,  it  shall,  in  a  proposed  resolu- 
tion, declare  such  necessity  or  advisability,  stating  the  one  or 
more  kinds  of  material  proposed  to  be  used  and  method  of  con- 
struction, whether  abutting  property  will  be  assessed,  and,  in 
case  of  sewers,  the  one  or  more  kinds  and  size,  and  what  ad- 
jacent property  is  proposed  to  be  assessed  therefor,  and  in  both 
cases  designate  the  location  and  terminal  points  thereof,  and 
cause  twenty  days'  notice  of  the  time  when  said  resolution  will 
be  considered  by  it  for  passage  to  be  given  by  four  publications 
in  some  newspaper  of  general  circulation  published  in  the  city, 
the  last  of  which  shall  not  be  less  than  two  nor  more  than  four 
weeks  prior  to  the  time  fixed  for  its  consideration,  at  which  time 
the  owners  of  the  property  subject  to  assessment  for  the  same 
may  appear  and  make  objection  to  the  contemplated  improve- 
ment or  sewer  and  the  passage  of  said  proposed  resolution,  at 
which  hearing  the  same  may  be  amended  and  passed,  or  passed 
as  proposed/' 

In  Shaver  v.  Turner  Impr,  Co.,  supra,  we  said : 
''Moreover,  such  proceedings  are  ir^oitum,  and  the  statutes 
are  to  be  somewhat  strictly  followed.  Especially  is  this  true 
with  reference  to  those  preliminary  st^s  which  appear  to  have 
been  intended  as  essential  to  the  exercise  of  power  by  the  city 
council.  Section  810  clearly  specifies  what  shall  be  done,  and 
the  section  following  inferentially  declares  that  only  upon  so 
doing  shall  the  order  contemplated  be  made.  Objections  to  the 
improvement  or  its  character  would  be  of  no  avail  unless  inter- 
posed previous  to  directing  it  to  be  made ;  and  for  this  and  other 
reasons  suggested,  we  are  inclined  to  regard  compliance  with 
Section  810  as  a  condition  precedent  to  the  exercise  of  the  power 
by  the  council  to  direct  the  pavement  of  the  streets  or  the  laying 
of  sewers." 

Our  holdings  are  to  the  effect  that  substantial  compliance 
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or  any  notice,  the  city  council  proceeded  by  oral  instructions 
to  have  the  contractor  make  the  needed  repairs  on  these  three 
avenues. 

Pitch  was  not  used  to  repair  the  surface  of  the  paving  on 
Main  Street  and  Grand  Avenue,  but  instead  thereof,  a  form  of 
petroleum  oil  was  applied  to  the  surface  of  said  streets. 

After  the  work  was  completed,  and  in  December,  1918, 
notice  of  assessment  for  the  cost  of  said  work  was  duly  published, 
and  thereafter,  the  city  council  adopted  a  resolution  fixing  the 
special  assessment  for  the  cost  of  said  work  against  the  property 
abutting  on  said  streets.  The  appellees  are  property  owners 
whose  property  is  assessed  for  said  improvement.  None  of  the 
appellees  appeared  before  the  city  council  at  any  stage  of  the 
proceedings.  After  said  assessment  was  levied,  this  action  was 
brought  to  enjoin  the  collection  of  the  same,  on  the  ground 
that  the  assessment  was  invalid  and  void. 

I.  At  the  outset,  we  are  confronted  with  the  question 
whether,  under  the  facts  of  this  case,  the  appellees  can  maintain 
this  action  in  equity,  or  whether  they  are  required  to  pursue 
the  statutory  remedy,  by  filing  objections  before  the  city  council, 
with  right  of  appeal  therefrom.  If  the  proceedings  were  such 
as  to  render  the  assessments  absolutely  void,  then  a  court  of 
equity  has  the  power  to  enjoin  the  collection  of  such  void  assess- 
ment.  Such  have  been  our  repeated  holdings.  Chicago,  M.  & 
St.  P.  K  Co,  V.  Phillips,  111  Iowa  377 ;  'Fort  Dodge  E.  L,  &  P. 
Co,  V.  City  of  Fort  Dodge,  115  Iowa  568 ;  Davenport  Locomotive 
Works  V,  City  of  Davenport,  185  Iowa  151;  Shaver  v,  Tvmer 
Impr,  Co,,  155  Iowa  492;  Nixon  v.  City  of  Burlington,  141  Iowa 
316;  Dunker  v.  City  of  Des  Moines,  156  Iowa  292;  In  re  Appeal 
of  Apple,  161  Iowa  314;  Spalti  v.  Town  of  Oakland,  179  Iowa 
59 ;  Polk  V.  McCartney,  104  Iowa  567. 

On  the  other  hand,  where  the  proceedings  are  not  absolutely 
void,  but  merely  voidable,  the  statutory  remedy  by  filing  ob- 
jections before  the  city  council  must  be  pursued,  and  injunc- 
tion will  not  lie.  Code  Section  824;  Clifton  Land  Company  v. 
City  of  Des  Moines,  144  Iowa  625;  Oivens  v.  City  of  Marion, 
127  Iowa  469;  Minneapolis  &  St,  L,  B.  Co,  v,  Lindquist,  119 
Iowa  144;  Cheny  v.  City  of  Fort  Dodge,  157  Iowa  250;  Durst 
V,  City  of  Des  Moines,  164  Iowa  82;  Ellyson  v.  City  of  Des 
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Moines,  179  Iowa  882  ,•  Evans  v.  City  of  Des  Moines,  184  Iowa 
945. 

The  rules  announced  are  plain.    The  difficulty  lies  in  apply- 
ing them  to  the  facts  of  a  particular  case. 

Section  810,  Code  Supplement,  1913,  provides  as  follows: 
**When  the  council  of  any  such  city  shall  deem  it  advisable 
or  necessary  to  make  or  reconstruct  any  street  improvement  or 
sewer  authorized  in  this  chapter,  it  shall,  in  a  proposed  resolu- 
tion, declare  such  necessity  or  advisability,  stating  the  one  or 
more  kinds  of  material  proposed  to  be  used  and  method  of  con- 
struction, whether  abutting  property  will  be  assessed,  and,  in 
case  of  sewers,  the  one  or  more  kinds  and  size,  and  what  ad- 
jacent property  is  proposed  to  be  assessed  therefor,  and  in  both 
cases  designate  the  location  and  terminal  points  thereof,  and 
cause  twenty  days'  notice  of  the  time  when  said  resolution  will 
be  considered  by  it  for  passage  to  be  given  by  four  publications 
in  some  newspaper  of  general  circulation  published  in  the  city, 
the  last  of  which  shall  not  be  less  than  two  nor  more  than  four 
weeks  prior  to  the  time  fixed  for  its  consideration,  at  which  time 
the  owners  of  the  property  subject  to  assessment  for  the  same 
may  appear  and  make  objection  to  the  contemplated  improve- 
ment or  sewer  and  the  passage  of  said  proposed  resolution,  at 
which  hearing  the  same  may  be  amended  and  passed,  or  passed 
as  proposed." 

In  Shaver  v.  Turner  Impr.  Co.,  supra,  we  said : 
**  Moreover,  such  proceedings  are  invitum,  and  the  statutes 
are  to  be  somewhat  strictly  followed.  Especially  is  this  true 
with  reference  to  those  preliminary  steps  which  appear  to  have 
been  intended  as  essential  to  the  exercise  of  power  by  the  city 
council.  Section  810  clearly  specifies  what  shall  be  done,  and 
the  section  following  inferentially  declares  that  only  upon  so 
doing  shall  the  order  contemplated  be  made.  Objections  to  the 
improvement  or  its  character  would  be  of  no  avail  unless  inter- 
posed previous  to  directing  it  to  be  made ;  and  for  this  and  other 
reasons  suggested,  we  are  inclined  to  regard  compliance  with 
Section  810  as  a  condition  precedent  to  the  exercise  of  the  power 
by  the  council  to  direct  the  pavement  of  the  streets  or  the  laying 
of  sewers." 

Our  holdings  are  to  the  effect  that  substantial  compliance 
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with  the  terms  of  the  statute  is  a  condition  precedent  to  obtain- 
ing jurisdiction  for  making  the  improvement  and  the  levying  of 
taxes  therefor,  GUcrest  &  Co.  v.  City  of  Des  Moines,  157  Iowa 
525 ;  Nixon  v.  City  of  Burlington,  supra ;  Bunker  v.  City  of  Des 
Moines,  supra ;  In  re  Appeal  of  Apple,  supra ;  Spalti  v.  Town  of 
Oakland,  supra ;  Davenport  Locomotive  Works  v.  City  of  Daven- 
port, supra. 

With  these  general  rules  in  mind,  let  us  consider  the  situa- 
tion in  the  instant  case. 

The  sufficiency  of  the  resolution  of  necessity  to  confer  juris- 
diction upon  the  city  council  is  challenged.  The  resolution  pro- 
vides, first,  for  repair  and  reconstruction  of  paving  by  relaying 
a  portion  of  the  creosoted  wood  blocks  on  Main  Street  in  the 
approximate  quantity  of  2,000  square  yards,  and  second,  for 
repair  of  the  surface  of  all  creosoted  wood  block  paving  on  Main 
Street  and  Grand  Avenue  by  the  application  of  a  coat  of  pitch 
for  the  preservation  of  said  paving. 

The  statute  requires  that  the  resolution  of  necessity  shall 
''designate  the  location  and  terminal  points"  of  the  proposed 
improvement.    It  is  contended  that  the  resolution  of  necessity 
1  Municipal  cor-   ^'^  ^^^  confer  upon  the  city  council  jurisdiction 
H?^p?^v*em?nte :  *^  procccd  with  the  work  of  repair  and  recon- 
nwSSiuy*:  *^'k)-      structiou  by  relaying  the  wood  block  paving  on 
mfna?  pointe"'^  in  ^aiu   Street,  because  the  resolution   does  not 
r«  repairs.  specifically  designate  the  location  and  terminal 

points  of  the  proposed  improvement.  The  record  shows  that 
Main  Street  comprises  six  blocks,  being  a  little  more  than  a  half 
mile  in  length.  It  is  apparent  that  the  resolution  of  necessity 
specifically  provided  for  repair  and  reconstruction  work  upon 
Main  Street.  The  evidence  discloses  that,  at  various  places 
throughout  the  length  of  Main  Street,  the  existing  wood  block 
paving  was  out  of  repair.  In  many  instances  it  had  bulged, 
and  the  work  contemplated  by  the  resolution  of  necessity  was 
the  repair  and  reconstruction  of  the  block  paving  throughout  the 
entire  length  of  Main  Street,  wherever  it  was  so  out  of  repair. 
It  is  perfectly  obvious  that  it  would  be  wholly  impracticable,  if 
not  impossible,  to  designate  the  location  and  terminal  points  of 
these  various  patches  on  Main  Street  where  such  relaying  was 
necessary.    As  shown  by  the  resolution  of  necessity,  it  was  esti- 
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mated  that  approximately  2,000  square  yards  on  Main  Street 
were  so  out  of  repair.  These  spots  or  patches  of  paving  were, 
as  we  understand  the  record,  scattered  throughout  the  length  of 
Main  Street,  in  many  localities.  To  have  required  the  particu- 
larity of  designating  the  location  and  the  termini  of  each  of 
these  several  patches  that  were  to  be  repaired,  in  order  to  confer 
jurisdiction  upon  the  city  council  to  proceed,  would  make  it 
practically  impossible  to  do  repair  work  of  this  character. 

We  are  of  the  opinion,  and  so  hold,  that,  under  the  facts 
of  this  case,  the  resolution  of  necessity  was  sufficiently  specific 
to  comply  with  the  provisions  of  the  statute  and  to  confer  juris- 
diction upon  the  city  council  to  undertake  the  work  of  repair  and 
reconstruction  by  relaying  approximately  2,000  square  yards  of 
wood  block  paving  on  Main  Street. 

The  resolution  of  necessity  also  provided  for  repair  of  the 
surface  of  all  creosoted  wood  block  paving  on  Main  Street  and 
Grand  Avenue  by  the  application  of  a  coat  of  pitch  for  the 

preservation  of  said  paving.    This  provision  of 

^"  poBAT^oNs:  pub-   the  resolution  of  necessity  was  a  sufficient  com- 

r«JjSuon^*of*Se?"  pHancc  with  the  terms  of  the  statute  to  confer 

tSS*  wid  ter^**      jurisdiction   upon   the  city   council   to   do  the 

™*"^**  designated  work.     The  location  and  termini  of 

the  proposed  improvement  were  sufficiently  designated  in  the 

provision  that  the  work  was  to  be  the  **  repair  of  the  surface 

of  all  creosote  wood  block  paving  on  Main  Street  and  Grand 

Avenue."     The  material  to  be  used  was  also  designated  as  a 

coating  of  pitch  for  the  preservation  of  said  paving. 

The  resolution  of  necessity  was  not  invalid  in  respect  to 
the  foregoing  matters,  and  was  sufficient  to,  and  in  fact  did, 
confer  upon  the  city  council  the  power  and  authority  to  pro- 
ceed with  the  improvement  so  designated  and  provided  for  in 
said  resolution  of  necessity. 

II.  It  is  to  be  noticed,  however,  that  no  reference  what- 
ever is  made  in  the  resolution  of  necessity  regarding  the  laying 

of  any  wood  block  paving  on  any  other  street  or 

'  poRATioNs:  pub-  avenue  than  Main  Street  in  the  appellant  city. 

improvement^on  '  The  evidence  shows  that  a  considerable  amount 

ered  by^reSohi-     of  paving  was  rclaid  upon  Duff,  Douglas,  and 

Kellogg  Avenues,  and  assessments  were  made 
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against  the  owners  of  property  abutting  upon  said  avenues  for 
the  work  so  done  upon  said  avenues.  It  appears  that  this  work 
was  done  by  the  same  contractor  who  did  the  work  provided  for 
in  the  resolution  of  necessity  and  the  contract  made  in  pursuance 
thereof.  The  work  on  these  three  avenues  was  done  under  oral 
instructions  from  the  city  council,  and  without  any  attempt  to 
adopt  any  resolution  of  necessity  whatsoever  in  respect  thereto. 
It  cannot  be  seriously  contended  that,  under  the  provisions 
of  the  statute,  the  resolution  of  necessity  can  be  extended  so  as 
to  confer  any  jurisdiction  whatever  upon  the  city  council  to 

4.  MUNICIPAL  COR-  ^^^'®  improved  Duflf,  Douglas,  and  Kellogg  Ave- 
poRATioNs:  pub-  nues  and  to  assess  the  cost  of  such  improvement 

lie  improvements:  *^ 

^^nfty  to^inter-  ^^  ^^®  abutting  property  owners.  As  to  the 
'®'®-  assessments  levied  for  the  work  done  upon  Duff, 

Douglas,  and  Kellogg  Avenues,  the  whole  proceeding,  from  be- 
ginning  to  end,  was  without  any  jurisdiction,  and  was  absolutely 
void,  and  said  assessments  were  invalid  and  illegal.  A  court  of 
equity  had  the  undoubted  jurisdiction  to  enjoin  the  collection 
of  any  and  all  assessments  levied  against  any  property  owners 
for  any  of  the  work  done  upon  Duff,  Douglas,  and  Kellogg 
Avenues. 

To  this  extent  at  least,  the  injunction  issued  in  this  case 
was  proper,  and  the  action  of  the  trial  court  in  respect  thereto 
must  be  upheld. 

III.  In  regard  to  the  work  of  relaying  the  wood  block 
paving  upon  Main  Street,  as  heretofore  pointed  out,  the  resolution 
of  necessity  was  sufficient  to  confer  jurisdiction  upon  the  city 
council  to  proceed  with  said  improvement,  and  the  city  council 
had  jurisdiction  and  authority,  under  said  proceedings,  to 
assess  property  owners  for  the  work  of  repair  and  reconstruction 
by  relaying  the  wood  block  paving  upon  Main  Street.  The  city 
council  had  jurisdiction  and  authority  to  levy  a  tax  against 
property  owners  so  situated  as  to  be  liable  therefor  for  the  cost 
of  the  said  improvement,  to  wit,  the  repair  and  reconstruction 
by  the  process  of  relaying  wood  block  paving  on  Main  Street. 
A  special  assessment  against  the  property  liable  therefor  for  the 
cost  of  said  improvement  was  not  levied  without  jurisdiction, 
and  was  not  invalid  and  void ;  and  a  court  of  equity  was  without 
jurisdiction  to  enjoin  the  collection  of  the  same. 
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IV.    As    previously    stated,    the    resolution    of    necessity 
adopted  by  the  city  council  was  sufficient  to  confel*  jurisdiction 
upon  the  city  council  to  repair  the  surface  of  all  the  wood  block 
6.  MuNioiPAi  COR.  Paving  on  Mam  Street,  and  Qrand  Avenue  by 
fi?'uS?o'vem?nto:  V^^^g  thcrcon  a  coating  of  pitch.    The  undis- 
riM^  '"ir^!r^    puted  evidence  shows  that  pitch  was  not  used 
larity."  f^j.  ^j^g  purposc  of  surfaciug  all  the  wood  block 

paving  upon  these  two  streets;  but  that,  on  the  contrary,  they 
were  covered  with  a  coating  of  oil.  The  record  shows  that  pitch 
was  used  to  a  certain  extent  in  the  laying  of  the  wood  block 
paving,  but  when  so  used,  it  was  used  as  a  base  in  which  the  wood 
blocks  were  placed ;  but  it  was  not  used  for  the  purpose  of  sur- 
facing, as  provided  by  the  resolution  of  necessity,  except  where 
wood  blocks  were  relaid. 

The  engineer  testified  as  follows: 

**We  put  a  coat  of  oil  on  all  the  old  creosote  block  paving, 
except  that  which  we  relaid.  Where  we  relaid  it,  pitch  was 
used,  and  where  pitch  was  used,  we  didn't  oil  it.  Part  of  the 
paving  was  relaid  by  putting  in  new  blocks,  and  part  by  putting 
in  old  blocks.  The  oil  we  used  is  what  is  termed  ^Stanolene,' 
from  the  Standard  Oil  Company.  It  is  a  by-product  of  pe- 
troleum. It  was  not  put  on  with  a  sprinkler.  It  was  spread  on 
the  blocks  hot.  We  used  a  squeegee  machine.  It  was  put  oil 
real  hot.  It  ran. out  of  the  machine;  it  ran  along  and  spread 
it.  It  had  a  little  spreader  in  front  of  it,  that  dragged  the  oil 
right  along  on  the  blocks.  It  was  not  sprinkled  on ;  it  was  spread 
on.  It  was  spread  over  the  blocks,  and  it  soaked  into  the  blocks. 
There  was  no  coating  on  the  blocks  from  the  oil. ' ' 

After  the  work  was  completed,  proceedings  were  instituted 
•  for  the  levying  of  the  special  assessment  to  pay  for  the  cost  of 
the  construction  of  said  improvement.  The  city  engineer  pre- 
pared the  plat  of  the  assessable  area  and  a  schedule  of  the  pro- 
posed assessment.  This  was  duly  filed  with  the  proper  city  of- 
ficial, and  the  city  council  adopted  a  resolution  accepting  the 
work  done  by  the  contractor,  and  published  a  notice  of  the  filing 
of  the  plat  and  schedule  of  assessments.  The  published  notice 
recited  that  a  plat  and  schedule  had  been  prepared,  showing  the 
assessments  on  account  of  the  cost  of  the  contracts,  reconstruc- 
tion, and  repair  of  paving  on  Main  Street  and  Grand  Avenue, 
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and  notified  property  owners  that  the  plat  and  schedule  were 
on  file  in  the  oflBce  of  the  city  clerk,  and  that  all  objections  to 
the  assessment  as  proposed  must  be  filed  with  the  city  clerk. 

No  question  is  raised  as  to  the  sufficiency  of  the  notice  in 
form,  nor  as  to  the  plat  and  schedule.  None  of  the  appellees 
appeared  before  the  city  council  in  response  to  said  notice,  or 
filed  any  objections  thereto. 

Code  Section  824  is  as  follows: 

**A11  objections  to  errors,  irregularities  or  inequalities  in 
the  making  of  said  special  assessments,  or  in  any  of  the  prior 
proceedings  or  notices,  not  made  before  the  council  at  the  time 
and  in  the  manner  herein  provided  for,  shall  be  waived  except 
where  fraud  is  shown." 

Conceding  that  the  city  council  obtained  jurisdiction  by 
the  resolution  of  necessity  to  repair  the  surface  of  the  wood 
block  paving  on  Main  Street  and  Grand  Avenue  by  coating  the 
same  with  pitch,  it  is  contended  that  the  city  council  lost  all 
jurisdiction  of  the  subject-matter  when  it  failed  to  surface  said 
streets  with  pitch,  but  used  in  lieu  thereof  an  entirely  distinct 
and  different  substance,  to  wit,  oil.  It  is  the  contention  of  the 
appellees  that  this  was  such  a  material  departure  from  the 
provisions  of  the  resolution  of  necessity  that  the  action  of  the 
city  council  was  without  any  authority,  and  was  absolutely 
void;  and  that  the  special  assessment  for  the  said  work  of  sur- 
facing with  oil  was  wholly  invalid  and  void ;  and  that  collection 
of  the  same  can  be  legally  enjoined. 

On  the  other  hand,  it  is  the  contention  of  the  appellant 
that,  inasmuch  as  the  city  council  obtained  jurisdiction,  by  a 
proper  resolution  of  necessity  and  notice,  to  surface  the  wood 
block  paving  on  Main  Street  and  Orand  Avenue,  the  change  in 
the  material  used  from  pitch  to  oil,  as  to  part  thereof,  was  such 
an  irregularity  only  as  did  not  oust  the  council  of  jurisdiction 
entirely,  and  did  not  render  the  subsequent  assessment  void,  but 
that  the  property  owners  were  obliged  to  pursue  the  statutory 
remedy  by  filing  objections  before  the  city  council,  with  the  right 
of  appeal  therefrom  to  the  district  court.  In  other  words,  it 
is  contended  that,  jurisdiction  having  once  legally  attached,  the 
statutory  remedy  for  any  ** errors  or  irregularities''  thereafter 
occurring  in  the  proceedings  must  be  pursued. 
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Our  former  holdings  on  this  subject,  it  must  be  conceded, 
are  not  altogether  consistent,  and  complete  reconciliation  of  the 
same  is  apparently  impossible.  We  have  repeatedly  held  that, 
where  there  was  a  substantial  defect  in  the  preliminary  pro- 
ceedings, so  that  the  city  council  did  not  obtain  jurisdiction 
legally  of  the  subject-matter,  the  subsequent  proceedings  were 
invalid,  and  that  an  assessment  could  be  enjoined.  See  cases 
supra.  "We  have  also  had  before  us  a  number  of  cases  where 
objections  have  been  urged  to  the  assessment  on  the  ground  that 
the  work  done  was  not  a  substantial  compliance  with  the  resolu- 
tion of  necessity  or  with  the  contract,  and  that  because  thereof, 
the  assessment  should  be  modified  or  canceled.  The  question 
before  us  in  the  instant  case  is  not  of  this  character,  but  in- 
volves the  proposition  as  to  whether  or  not,  where  jurisdiction 
is  obtained  in  a  proper  manner,  and  where  there  is  a  substan- 
tial departure  from  the  provisions  of  the  resolution  of  necessity 
in  performing  the  work,  the  statutory  remedy  by  filing  objec- 
tions before  the  city  council,  with  appeal  therefrom,  must  be 
followed;  or  does  the  failure  to  comply  with  the  provisions  of 
the  resolution  of  necessity  cause  the  city  council  to  lose  entire 
jurisdiction  of  the  subject-matter,  so  that  the  subsequent  assess^ 
ment  is  invalid  and  void,  and  can  be  enjoined  by  proceedings  in 
equity? 

In  Hubbell,  Son  &  Co,  v.  Ben/neit  Bros.,  130  Iowa  66,  we 
held  that  the  manner  of  performing  the  contract  for  making  the 
improvement  was  jurisdictional,  and  that,  where  there  was  a 
defect  in  the  execution  of  the  contract,  collection  of  the  assess- 
ment would  be  enjoined.  However,  in  Shaver  v.  Turner  Impr, 
Co.,  supra,  Hubhell,  Son  &  Co.  v.  Bennett  Bros.,  was  overruled, 
and  it  was  held  that  defects  in  the  performance  of  a  contract 
must  be  raised  by  objections  before  the  city  council. 

In  Owens  v.  City  of  Marion,  127  Iowa  469,  we  said : 

**  Section  824  of  the  Code  provides  that  *all  objections  to 
errors,  irregularities  or  inequalities  in  the  making  of  special 
assessments,  or  in  any  of  the  prior  proceedings  or  notices  not 
made  before  the  city  council  at  the  time  and  in  the  manner 
herein  provided  for,  shall  be  waived,  except  where  fraud  is 
shown.'  Of  course,  this  statute  does  not  cover  defects  which  go 
to  the  validity,  rather  than  the  legality  or  regularity,  of  the 
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proceedings.  If  they  are  void,  or  without  jurisdiction,  an 
equitable  action  will  lie  to  have  them  so  declared ;  and  the  stat- 
ute expressly  provides  that  there  shall  be  no  waiver  in  case  fraud 
is  shown.  So  that  we  have  but  two  inquiries  in  this  case:  (1) 
Were  the  proceedings  void  because  of  any  fundamental  defects 
therein;  and  (2)  is  there  any  fraud  shown!  In  arriving  at  a 
satisfactory  solution  of  the  first  proposition,  a  distinction  must 
be  preserved  between  those  defects,  if  any  such  are  shown,  which 
were  simply  erroneous,  irregular,  or  resulted  in  inequalities,  and 
those  which  reach  so  much  deeper  as  to  avoid  the  entire  pro- 
ceedings. Plaintiff  was  a  party  to  the  assessment  proceedings, 
and  does  not,  therefore,  stand  in  the  attitude  of  a  stranger. 
Being  such  party,  the  legislature  may  provide  a  tribunal  for 
the  determination  of  all  controversies  growing  out  of  the  assess- 
ment; and,  in  the  absence  of  fraud,  or  of  such  a  showing  as 
deprived  that  tribunal  (the  city  council  in  this  case)  of  the 
right  to  act  at  all,  resort  must  be  had  to  that  tribunal  for  the 
correction  of  all  errors,  irregularities,  or  inequalities  in  the 
assessment,  or  in  any  of  the  prior  proceedings  or  notices." 

In  Clifton  Land  Co,  v.  City  of  Des  Moines,  144  Iowa  625, 
we  said : 

''It  is  to  be  admitted  that,  in  some  of  our  decisions,  lan- 
guage has  been  used,  mostly  by  the  way  of  argument,  giving 
some  support  to  the  contention  that,  even  where  jurisdiction 
has  been  obtained  to  construct  a  work  of  public  improvement, 
it  may  be  lost  by  some  omission  or  defect  in  the  further  develop- 
ment of  the  proceedings,  and  that  advantage  may  be  taken  of 
such  defect  by  injunction.  This  is  perhaps  more  notably  true 
of  Zalesky  v.  Cedar  Rapids,  118  Iowa  714,  Comstock  v.  Eagle 
Orove,  133  Iowa  589,  and  Bennett  v.  Emmetsburg,  188  Iowa  67 ; 
but,  without  in  any  manner  now  questioning  the  correctness 
of  the  result  reached  in  those  cases,  we  are  constrained  to  say 
that,  in  so  far  as  the  discussions  therein  tend  to  sustain  the 
proposition  that,  where  the  jurisdiction  of  the  city  has  once  at- 
tached, a  defect  or  omission  subsequently  occurring  in  the  pro- 
ceedings and  for  which  the  statutory  appeal  furnishes  ample 
remedy  may  be  made  the  grounds  of  proceedings  in  equity  for 
an  injunction  against  the  assessment,  they  cannot  be  approved.'' 

In  Chewy  v.  City  of  Fort  Dodge,  supra,  we  said : 
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**  Under  these  statutory  provisions,  we  have  recently  held 
that  the  question  whether  the  variance  between  the  improve- 
ment, as  constructed,  and  that  provided  for  in  the  preliminary 
proceedings  is  suflScient  to  invalidate  the  assessment,  is  an  ap- 
propriate matter  of  inquiry  for  the  city  council,  and  that  the 
mere  fact  of  such  variance,  without  regard  to  its  materiality  and 
extent,  does  not  deprive  the  council  of  jurisdiction  to  make  the 
assessment;  the  remedy  of  the  property  owners  being  by  objec- 
tion before  the  council  and  by  appeal  from  its  action." 

In  Durst  v.  City  of  Des  Moines,  164  Iowa  82,  which  was  an 
action  in  equity  to  enjoin  the  collection  of  a  special  assessment, 
we  said : 

''Jurisdiction  of  the  parties  interested  in  the  institution  of 
proceedings  for  such  improvement  is  obtained  by  publication 
of  notice  of  the  preliminary  resolution  of  necessity.  Code,  Sec- 
tion 810.  Jurisdiction  to  make  special  assessments  for  the  cost 
of  an  improvement  so  authorized  and  constructed  is  obtained  by 
publication  of  notice  of  the  time  when  and  place  where  objec- 
tions thereto  may  be  presented  and  considered.  Code,  Section 
823.  These  notices  being  given  in  the  statutory  manner,  all 
property  owners  are  presumed  to  have  cognizance  of  the  details 
involved  in  the  preparation  for  and  execution  of  the  work  of 
improvement;  and,  if  there  be  any  ground  of  complaint  on  ac- 
count of  errors  or  irregularities  in  the  special  assessments,  or  on 
account  of  any  of  the  prior  notices  or  proceedings  leading  up  to 
such  assessments,  the  party  aggrieved  must  appear  before  the 
city  council  and  make  the  objection  on  which  he  relies;  and, 
failing  so  to  do,  his  objections  are  deemed  to  have  been  waived. 
Code,  Sections  823  and  824.  The  only  exception  to  this  rule 
which  the  statute  recognizes  is  where  fraud  is  shown.  If,  hav- 
ing made  his  objections  known  to  the  city  council  as  proidded 
by  law,  they  are  overruled  or  ignored,  he  may  have  the  proceed- 
ings reviewed  upon  appeal  to  the  district  court.  Code,  Section 
839.  If  there  was  ever  any  doubt  whether  this  remedy  was 
exclusive,  and  that  under  such  circumstances,  and  without 
showing  of  fraud,  no  action  can  be  maintained  in  equity  to  set 
aside  or  annul  a  special  assessment  for  a  work  of  public  improve- 
ment, it  no  longer  exists.  Railroad  Co.  v,  Lindquist,  119  Iowa 
144;  Owens  v,  Marion,  127  Iowa  469;  Nixon  v.  Burlington,  141 

Vol.  192  U.— 64 


1010  Manning  v.  City  of  Ames.  [192  Iowa 

Iowa  316 ;  Land  Co,  v,  Des  Moines,  144  Iowa  629 ;  Reed  v.  Cedar 
Rapids,  137  Iowa  107 ;  Andre  v.  Burlington,  141  Iowa  65 ;  Durst 
V.  Des  Moines,  150  Iowa  370. ' ' 

In  Ellyson  v.  City  of  Des  Moines,  supra,  we  reviewed  the 
authorities,  and  pointed  out  that  some  of  our  earlier  cases, 
such  as  Oallaher  v.  Garland,  126  Iowa  206,  and  McCain 
V.  City  of  Des  Moines,  128  Iowa  331,  were  decided  before  the 
enactment  of  the  statute  giving  a  right  of  appeal  to  the  district 
court  from  the  levying  of  special  assessments.  In  the  Ellyson 
case,  we  said : 

**We  think  that  jurisdiction  was  not  lost  because  a  part 
of  the  work  may  have  been,  as  contended  by  appellees,  more 
than  repairing  by  patching.  Clearly,  the  390  feet  before  re- 
ferred to  was  repairing  by  patching,  even  under  appellees'  con- 
tention, and  for  that  reason  the  injunction  should  not  have  been 
granted ;  but,  as  to  the  rest  of  the  work,  it  was  of  the  same  gen- 
eral character, — that  is,  it  was  not  like  putting  in  a  sewer  under 
a  paving  resolution,  as  contended  by  appellees.  The  appellees 
could  have  raised  the  same  questions  as  now  presented  by  objec- 
tions before  the  city  council,  or  on  appeal  to  the  district  court. 
The  provisions  in  reference  thereto  are  very  broad.  The  ques- 
tion could  have  been  raised  as  to  whether  any  assessment  should 
be  made  against  any  of  the  several  properties,  or  the  amount 
thereof." 

It  is  to  be  observed  in  this  connection  that  the  statute,  Code 
Section  839,  provides  for  an  appeal  from  the  action  of  the  city 
council  to  the  district  court,  where  **all  questions  touching  the 
validity  of  such  assessment,  or  the  amount  thereof,  and  not 
waived  under  the  provisions  of  this  chapter,  shall  be  heard  and 
determined.''  Code  Section  824,  together  with  Section  839, 
provides  a  method  by  which  **all  objections  to  errors,  irregu- 
larities or  inequalities  in  the  making  of  said  special  assessments, 
or  in  any  of  the  prior  proceedings  or  notices,"  must  be  urged 
before  the  city  council ;  and  *  *  all  questions  touching  the  validity 
of  such  assessment"  so  urged  before  the  city  council  are  subject 
to  review  on  appeal. 

The  tendency  of  our  recent  holdings  is  to  the  effect  that, 
where  jurisdiction  has  been  legally  obtained  by  the  city  council, 
any  subsequent  **  errors,  irregularities,  or  inequalities"  in  the 
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proceedings  of  the  council  mnst  be  corrected  by  pursuing  the 
statutory  remedy ;  and  that  an  injunction  will  not  lie  to  restrain 
the  collection  of  an  assessment  because  of  such  ''errors,  irregu- 
larities, or  inequalities"  in  the  proceedings  subsequent  to  the 
acquisition  of  jurisdiction.  We  hold  that,  where  jurisdiction 
has  once  legally  attached,  it  is  not  lost,  even  though  the  subse- 
quent proceedings  do  not  wholly  comply  with  the  requirements 
of  the  resolution  of  necessity,  where  they  are  of  the  same  general 
character  as  provided  for  in  the  resolution  of  necessity. 

In  the  instant  case,  by  proper  proceedings,  the  city  council 
obtained  jurisdiction  to  improve  Main  Street  and  Grand  Ave- 
nue by  surfacing  the  same  with  pitch.  In  lieu  thereof  and  for 
the  same  general  purposes,  they  substituted  the  material  oil,  as 
to  the  greater  part  thereof.  This  was  such  an  error  or  irregu- 
larity in  the  proceedings  for  which  jurisdiction  had  attached 
that  proper  adjustment  because  thereof  by  reduction  or  can- 
cellation of  an  assessment  would  have  been  proper  for  the  con- 
sideration of  the  city  council;  but  it  did  not  constitute  such  a 
change  of  the  subject-matter,  of  which  the  council  had  juris- 
diction, as  to  render  the  proceedings  wholly  void. 

It  therefore  follows  that  the  appellees'  remedy  was  by  the 
statutory  method,  and  not  by  injunction ;  and  since  they  failed 
to  appear  before  the  city  council  and  to  object  to  the  assess- 
ment, under  the  express  provisions  of  Section  824  of  the  Code 
the  right  to  object  is  waived. 

It  is  to  be  noticed  that,  under  Section  824,  an  exception 
is  made  to  the  requirement  that  the  statutory  remedy  shall  be 
pursued,  where  fraud  is  shown ;  but  in  the  instant  case,  there 
is  no  actual  or  ''legal"  fraud  in  the  action  of  the  city  council. 

The  foregoing  discussion  presents  the  views  and  conclusions 
of  a  majority  of  the  court.  The  writer  of  the  opinion  is,  how- 
ever, unable  to  concur  in  the  conclusion  expressed  in  the  last 
preceding  division  (IV)  of  this  opinion.  I  concur  in  the  propo- 
sition that  the  city  council  obtained  jurisdiction,'  by  substantial 
compliance  with  the  statute,  to  undertake  the  work  of  coating 
the  surface  of  the  wood  block  paving  on  Main  Street  and  Grand 
Avenue  with  a  coating  of  pitch.  I  acquiesce  in  the  proposition 
that,  for  "errors,  irregularities,  and  inequalities"  in  the  pro- 
ceedings where  jurisdiction  has  once  been  obtained,  the  tax- 
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payer  must  resort  to  the  statutory  remedy.     I  concede  that 
equity  will  not  grant  relief  where  there  has  been  a  substantial 
compliance  with  the   general   subject-matter   regarding  which 
the  city  council  has  obtained  jurisdiction;  but  I  cannot  agree 
to  the  proposition  that,  where  the  city  council  has,  by  proper 
notice,  obtained  jurisdiction  to  undertake  the  work  of  improv- 
ing a  street  by  coating  the  surface  thereof  with  pitch,  the  city 
council  can  thereafter  coat  the  street  with  an  entirely  different 
substance,  as  oil,  and  that  this  is  an  ** error  or  irregularity," 
within  the  contemplation  of  the  statute,  for  which  relief  can 
only  be  granted  by  objection  before  the  city  council.     Section 
810  of  the  statute  expressly  provides  that  the  resolution  of  neces- 
sity shall  state  the  kind  of  material  proposed  to  be  used.    The 
thirty-fourth  general  assembly  amended  this  statute  by  pro- 
viding that  the  resolution  of  necessity  shall  state  **the  one  or 
more  kinds  of  material  proposed  to  be  used.''     It  was  very 
obvious  that  the  legislature,  in  amending  this  statute,  clearly 
intended  to  give  the  city  council  the  right  to  a  choice  in  the 
first  instance  of  the  material  that  should  be  used.    For  example, 
in  street  paving,  the  city  council  might  be  uncertain,  in  advance 
of  bids,  whether  it  was  advisable  to  pave  with  wood,  concrete, 
brick,  asphalt,  or  other  material;  but  the  statute  expressly  re- 
quires that  the  various  kinds  of  material  under  consideration 
by  the  city  council  shall  be  designated  and  stated  in  the  resolu- 
tion of  necessity.    A  resolution  of  necessity,  reciting  that  it  was 
proposed  to  pave  with  brick,  would  confer  no  jurisdiction  on 
the  city  coimcil  to  proceed  to  pave  with  asphalt;  because  the 
statute  requires  that  the  kind  of  material,  one  or  more,  shall  be 
stated  and  enumerated  in  this  resolution.    If  this  is  an  essential 
prerequisite  to  the  acquiring  of  jurisdiction,  I  think  that  it  can- 
not be  evaded  by  subsequent  action  on  the  part  of  the  city  coun- 
cil.   If  the  resolution  of  necessity  must  recite  the  kind  of  ma- 
terial to  be  used  (and  it  must),  then  the  city  council  cannot,  I 
think,  obtain  jurisdiction  by  naming  a  certain  material  in  the 
resolution  of  necessity,  and  materially  depart  therefrom  there- 
after, and  use  an  entirely  different  material.    In  other  words, 
it  is  my  opinion  that,  if  the  designation  of  the  material  is  essen- 
tial to  the  acquiring  of  jurisdiction,  a  substantial  departure 
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from  the  named  material  in  the  conBtruetion  of  the  improvement 
operates  as  a  complete  loss  of  the  jurisdiction  so  obtained. 

If  the  city  council  desired  to  surface  these  streets  with  either 
pitch  or  oil,  it  should  have  named  both  materials  in  the  resolu- 
tion of  necessity,  and  then  should  have  chosen  the  proper  one 
at  the  outset;  but  it  cannot  name  one  in  a  resolution  of  neces- 
sity and  choose  that  one,  and  then  use  another,  under  the  claim 
that  it  got  jurisdiction  to  do  so  by  the  original  resolution  of 
necessity. 

I  think  the  proceedings  in  regard  to  the  surfacing  of  the 
two  streets  with  oil  were  absolutely  void,  and  that  the  special 
assessment  levied  therefor  should  be  enjoined;  that  no  jurist- 
diction  whatever  was  acquired,  in  the  first  instance,  to  surface 
these  streets  with  anything  but  pitch,  and  the  attempt  to  use  an 
entirely  different  substance  was  wholly  without  jurisdiction, 
and  invalid.  It  is  also  to  be  noticed  that  there  is  no  claim  of 
estoppel  except  by  failure  to  pursue  the  statutory  remedy  by 
objection  before  the  council.  There  is  neither  allegation  nor 
proof  that  the  taxpayers  knew  that  the  council  was  using  oil 
instead  of  pitch,  and  that  they  were  being  taxed  for  surfacing 
with  oil,  instead  of  pitch.  I  think  that  so  much  of  the  assess- 
ment as  was  levied  for  the  improvement  in  surfacing  Main  Street 
and  Grand  Avenue  with  oil  was  wholly  void,  and  that  the  col- 
lection of  the  same  should  be  enjoined. 

To  this  extent  I  dissent.  I  am  authorized  to  say  that  Jus- 
tices Stevens  and  De  Graff  join  in  this  dissent  as  to  this  portion 
of  the  opinion. 

We  hold  that,  in  order  for  the  city  council  to  obtain  juris- 
diction of  the  subject-matter  of  a  street  improvement,  there 
must  be  a  substantial  compliance  with  the  requirements  of  the 
statute  conferring  such  jurisdiction.  We  hold  that,  under  the 
facts  of  the  instant  case,  there  was  no  such  substantial  com- 
pliance with  the  provisions  of  the  statute  as  gave  the  city  council 
jurisdiction  to  undertake  the  work  of  repair  and  reconstruction 
on  Duff,  Douglas,  and  Kellogg  Avenues;  and  that  the  assess- 
ment for  the  cost  of  said  improvement  was  absolutely  void,  and 
can  be  enjoined  in  a  court  of  equity.  We  hold  that  there  was  a 
.sufKcient  compliance  with  the  provisions  of  the  statute  to  give 
the  city  council  jurisdiction  to  levy  an  assessment  for  the  cost 
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of  repair  and  reconstruction  by  relaying  wood  block  paving  of 
approximately  2,000  square  yards  on  Main  Street,  and  that  the 
assessment  levied  therefor  was  valid.  We  hold  that  there  was 
such  substantial  compliance  with  the  statute  as  gave  the  city 
council  jurisdiction  to  undertake  the  improvement  of  coating 
the  surface  of  the  wood  block  paving  on  Main  Street  and  Grand 
Avenue  with  pitch;  and  that  the  substitution  of  oil  for  pitch 
for  the  purposes  of  coating  part  of  said  wood  block  paving  on 
said  two  named  streets  was  not  such  departure  from  the  subject- 
matter,  for  which  jurisdiction  had  been  obtained  by  the  city 
.  council,  as  to  render  the  special  assessment  levied  therefor  abso- 
lutely void ;  but  that  it  was  such  an  error  or  irregularity  as  it  is 
contemplated  shall  be  reviewed  by  the  city  council  on  objections 
filed  under  the  provision  of  Section  824  of  the  Code;  and  that 
the  appellees  herein,  having  failed  to  file  any  such  objections 
before  the  city  council  as  to  said  special  assessment,  have  waived 
their  right  to  such  objections,  and  are  not  entitled  to  injunctive 
relief  against  the  said  assessment.  As  to  this  last  pronounce- 
ment, the  court  is  divided. 

It  follows  from  the  foregoing  that  the  decree  of  the  district 
court  should  be  modified  so  that  an  injunction  shall  issue  re- 
straining the  collection  of  any  and  all  special  assessments  levied 
by  the  appellant  city  for  the  repair  and  reconstruction  by  re- 
laying wood  block  paving  on  Duff,  Douglas,  and  Kellogg 
Avenues. 

As  to  the  other  relief  prayed  for  by  the  appellees,  an  in- 
junction should  have  been  denied.  The  cause  will  be  remanded 
to  the  district  court  for  decree  in  accordance  with  this  opinion, 
or  the  parties  may  have  a  decree  entered  in  this  court,  as  they 
may  elect. 

The  costs  in  this  court  will  be  taxed  one  third  to  the  appel- 
lant and  two  thirds  thereof  to  the  appellees.  It  is  so  ordered. — 
Reversed  in  part;  affirmed  in  part. 

Evans,  C.  J.,  Weaver,  Preston,  and  Arthur,  JJ.,  concur. 

Stevens,  Favillb,  and  De  Graff,  JJ.,  concur  in  part  and 
dissent  in  part. 
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Albert  Poleske,  Appellant,  v.  J.  P.  Jones,,  Appellee. 

BOX7NDABIE8:    Legal  Oanter  of  Sectton.    Principle  recognized  that  the 

1  legal  center  of  a  section  is  the  point  where  a  straight  line  connect- 
ing the  east  and  west  quarter  corners  crosses  a  straight  line  con- 
necting the  north  and  south  quarter  corners. 

ADVE&SE  POSSESSION:    Mistaken  Possession.    Title  by  adverse  pos- 

2  session  may  not  be  based  on  a  mistaken  possession, — that  is,  on  a 
possession  which  the  possessor  intended  to  coincide  with  the  calls  of 
his  deed,  but  which,  by  mistake,  was  in  excess  thereof. 

Appeal  from  Crawford  District  Court. — M.  E.  Hutchison, 

Judge. 

December  15,  1921. 

Action  to  recover  possession  of  a  strip  of  land,  and  damages 
for  detention  and  use.  It  was  brought  at  law,  and  by  the  agree- 
ment of  parties,  was  tried  as  an  equity  cause.  The  trial  court 
found  for  the  defendant,  and  dismissed  plaintiff's  petition,  and 
entered  judgment  against  plaintiflE  for  costs,  from  which  judg- 
ment this  appeal  is  taken.  Facts  appear  in  the  opinion. — 
Affirmed. 

8im^  &  Kuehnle,  for  appellant. 
Conner  &  Powers,  for  appellee. 

Abthur,  J. — ^Plaintiflf  and  defendant  are  owners  of  adjoin- 
ing lands  in  Section  10,  Township  82,  Range  39,  in  Crawford 
County,  Iowa.    Plaintiff  alleges  that  he  is  the  owner  of  the  east 

120  acres  of  the  northwest  quarter  of  Section 
^'  kgai^c^te/of     10,  and  entitled  to  the  immediate  possession  of 
section.  ^^  same;  that  the  defendant  unlawfully  kept 

him  out  of  possession  of  a  strip  of  land  on  the  south  end  of  this 
120,  commencing  at  the  southwest  corner  of  said  120  acres,  run- 
ning thence  east  to  the  southeast  corner  of  said  120,  thence 
north  about  45  feet,  and  thence  westerly  to  the  place  of  begin- 
ning; that  the  defendant  took  possession  of  said  strip  of  land 
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without  his  consent  and  against  his  protest,  and  unlawfully  re- 
tains possession  of  the  same.  The  strip  contains  about  an  acre 
and  a  quarter. 

Defendant  admitted  the  ownership  by  plaintiff  of  the  120 
acres,  except  the  strip  in  controversy,  which  he  claims  to  own 
as  a  part  of  the  southwest  quarter  of  said  Section  10,  which  he 
owns. 

In  his  petition,  plaintiff  seems  to  claim  the  strip  in  con- 
troversy as  an  integral  ^art  of  the  east  120  acres  of  the  north- 
west quarter  of  Section  10,  and  as  belonging  to  and  a  part  of 
said  120  acres  by  government  survey :  that  is,  that  the  true  line, 
according  to  government  survey,  between  the  north  and  south 
half  of  the  section  would  give  him  the  strip  in  controversy. 
There  are  no  allegations  in  the  petition  of  adverse  possession 
of  the  strip,  nor  of  acquiescence  in  a  line.  In  the  presentation 
of  the  case  here,  the  plaintiff  lays  claim  to  the  strip  in  con- 
troversy, not  only  as  belonging  to  him  as  a  part  of  his  govern- 
ment subdivision  of  land,  but  also  by  adverse  possession.  His 
claim  is  not  bottomed  on  acquiescence  in  a  division  line.  The 
issues  of  evidence  were  as  to  the  true  line  and  the  claimed  ad- 
verse possession  by  plaintiff  of  the  strip  in  controversy,  and 
no  question  was  raised  that  the  petition  did  not  include  the 
issues. 

To  clarify  the  situation,  we  will  advert  first  to  surveys 
made  touching  these  lands.  Plaintiff  claims  that  two  surveys 
were  made,  years  ago,  to  ascertain  the  center  point  of  Section 
10.  The  record  does  not  disclose  that  there  were  two  surveys 
made  for  that  purpose.  It  seems  that  there  was  one  survey  made 
for  the  purpose  of  locating  the  center  of  Section  10.  In  the  year 
1894,  plaintiff's  grantor  called  Morris  McHenry,  a  surveyor, 
and  had  him  make  some  kind  of  an  ex-parte  survey,  to  ascertain 
the  boundaries  of  his  land.  Morris  McHenry  was  not  a  witness. 
He  died  some  years  ago.  His  son,  as  a  witness,  produced  field 
notes  of  the  survey  that  his  father  made.  Prom  the  field  notes 
it  appears  that  McHenry  did  not  ascertain  the  center  of  Section 
10  by  running  lines  from  quarter  section  corner  to  quarter  sec- 
tion comer  across  this  section,  and  placing  the  center  at  the 
intersection  of  such  lines,  as  the  law  requires  in  ascertaining 
the  center  of  a  section,  but  that  he  started  out  and  acquired 
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the  quarter  section  corner  on  the  north  side  of  the  section,  and 
ran  160  rods  directly  south,  and  called  that  the  center.  From 
the  assumed  center  thus  ascertained,  the  south  line  of  plaintiff's 
land  was  ascertained,  and  a  fence  erected.  This  was  a  private 
survey,  not  participated  in  and  not  known  of  by  defendant's 
grantor,  a  Mr.  Bosse,  who  lived  in  Indiana.  The  other  survey 
claimed  by  plaintiff  did  not  attempt  to  locate  the  center  of  the 
section  or  lines,  but  simply  retraced  the  McHenry  survey,  as 
we  understand  it. 

About  eight  years  before  this  case  was  tried,  after  i  the  de- 
fendant acquired  the  southwest  quarter  of  Section  10,  and  be- 
gan to  improve  it,  it  was  agreed  between  him  and  plaintiff  that 
a  new  permanent  fence  should  be  erected,  to  replace  the  old 
fence.  Defendant  wanted  to  have  a  survey  made,  and  the  true  line 
ascertained  between  his  land  and  the  land  yot  plaintiff,  and 
plaintiff  at  first  indorsed  the  idea  and  joined  in  the  su^estion 
that  a  survey  should  be  made  before  a  permanent  fence  was 
erected ;  and  plaintiff  then  stated  that  he  did  not  want  any  of  de- 
fendant's  land,  and  defendant  said  he  did  not  want  any  of 
plaintiff's  land.    Neither  of  them  knew  at  that  time  where  the 
correct  line  was,  with  reference  to  the  old  fence.    Both  of  them 
at  that  time  joined  in  the  work  of  locating  quarter  section  cor- 
ners,— at  least  one  of  them, — so  that  the  surveyor,  when  he 
camb,  would  not  be  delayed  in  trying  to  locate  them.    Later,  H. 
B.  Fishel,  county  engineer  and  surveyor,  was  called  out  by  de- 
fendant to  make  the  survey,  and  did  make  the  survey,  and 
located,  as  he  claims,  the  true  line,  according  to  government 
rules  and  regulations  provided  by  statute,  between  the  north 
and  south  halves  of  the  section.    Defendant  erected  his  half  of  a 
fence  on  this  line  located  by  Fishel  between  his  land  and  the 
land  of  plaintiff.    Plaintiff  proceeded  to  erect  his  half  of  a  di- 
vision fence  on  the  line  fixed  by  Fishel,  so  far  as  to  haul  posts 
and  distribute  them  along  this  line,  and  then  he  seems  to  have 
changed  his  mind,  and  proceeded  no  further  in  building  the 
fence.    It  can  scarcely  be  said  that  plaintiff  agreed  to  abide  by 
the  survey  made  by  Fishel.    But  he  did  not  object  to  having  a 
survey  made,  and  agreed  with  Jones  that  a  survey  should  be 
made  before  they  built  their  permanent  fence,  and  proceeded  in 
harmony  with  Jones,  even  to  the  extent,  as  above  stated,  of 
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hauling  posts  for  his  part  of  the  new  fence,  and  'did  not  object 
to  the  survey  until  he  discovered  that  the  Fishel  survey  located 
the  center  of  the  section  some  44  feet  north  of  where  plaintiff 
had  supposed  it  to  be,  and  that  the  new  line  would  deprive  him 
of  about  an  acre  and  a  quarter  of  land  that  he  had  fenced  in. 
At  that  juncture,  plaintiff  said  to  defendant:  **I  do  not  want 
any  of  your  land,  and  I  do  not  want  any  land  out  of  your  quar- 
ter/' But  plaintiff  said  that  the  method  he  wanted  used  in 
making  the  survey  was  to  measure  from  the  quarter  corner  of 
the  north  side  of  the  section,  dovm  160  rods,  and  to  measure 
from  the  quarter  comer  on  the  south  side  of  the  section,  north 
160  rods,  and  if  there  was  anything  over,  to  divide  it. 

That  the  half  section  line  established  by  the  Fishel  survey, 
dividing  the  lands  of  plaintiff  and  defendant,  which  is  the  line 
contended  for  by  the  defendant  as  the  true  line,  is  the  correct 
and  true  line,  we  entertain  no  doubt.  In  making  his  survey, 
the  record  shows  that  Fishel  followed  the  instructions  of  the 
general  land  office  of  the  department  of  the  interior,  as  to  the 
survey  of  subdivision  of  sections  into  quarter  sections,  by  run- 
ning straight  lines  from  the  quarter  section  corners  on  the 
boundary  of  the  section  to  the  opposite  corresponding  comers, 
and  that  the  point  of  intersection  of  these  straight  lines  so  run 
is  the  corner  common  to  the  four  quarter  sections,  or,  in  other 
words,  the  legal  center  of  the  section.  Fishel  ran  a  straight 
line  from  the  quarter  section  comer  on  the  west  line  of  Section 
10,  which  had  been  fixed  by  a  monument,  straight  across  to  the 
quarter  section  comer  on  th^  east  line,  which  had  been  fixed 
by  a  monument,  and  he  reran  that  same  line,  to  guard  against 
any  irregularities.  The  manner  of  survey  adopted  by  Fishel 
to  ascertain  the  comer  common  to  the  four  quarter  sections,  or, 
in  other  words,  the  legal  center  of  the  section,  was  in  accord- 
ance with  the  rules  and  regulations  of  the  general  land  office 
of  the  department  of  the  interior;  and  with  the  United  States 
Statutes,  Section  4804,  U.  S.  Compiled  Statutes,  1918. 

Now  we  come  to  consider  the  claim  of  ownership  by  plain- 
tiff of  the  strip  in  controversy,  based  on  adverse  possession. 

Plaintiff  bought  the  east  80  of  the  northwest 
sKwf  mirtaken  quarter  of  Section  10  in  1909,  from  Chris  Lor- 
poMession.  eutzcu,  and  bought  the  other  40,  the  east  half  of 
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the  west  half  of  the  northwest  quarter,  from  one  Fred  Paulsen, 
in  1911.  There  had  been  a  fence  of  some  kind  maintained  by 
plaintiff's  grantors  for  many  years, — perhaps  30  years, — on  the 
line  now  contended  for  by  him.  All  of  the  deeds  of  conveyance 
made  to  and  by  plaintiff's  grantors,  including  the  deed  to  plain- 
tiff from  his  immediate  grantor,  and  also  all  of  the  deeds  of 
conveyance  made  to  and  by  defendant's  grantors,  including  the 
deed  to  defendant  from  his  immediate  grantor,  describe  the 
lands  by  government  subdivisions,  and  not  by  metes  and  bounds. 
The  division  or  boundary  lines  had  never  been  called  in  question 
— ^had  never  been  a  matter  of  dispute — until  the  present  con- 
troversy arose.  There  was  a  fence  along  the  south  side  of  plain- 
tiff's land  at  the  time  he  purchased,  and  plaintiff  says  he  sup- 
posed the  fence  marked  the  division  line  between  his  land  and 
the  land  in  the  southwest  quarter  of  the  same  section,  the  land 
now  owned  by  defendant. 

When  plaintiff  purchased,  he  moved  on  the  land,  and 
farmed  up  to  the  fence  on  the  south.  While,  in  response  to  one 
question  propounded  to  him  by  his  attorney,  plaintiff  said  that 
he  claimed  up  to  the  fence,  he  several  times  said  that  he  sup- 
posed the  fence  marked  the  correct  boundary  of  the  land  he 
purchased,  and  that  he  never  claimed  or  intended  to  claim  more 
than  tie  land  that  was  conveyed  to  him  by  deed.  Several  of 
plaintiff's  grantors  were  called  as  witnesses,  and  their  testimony 
shows  that  they  supposed  that  the  old  fence  marked  the  correct 
boundary  of  the  land,  and  that  they  occupied  and  cultivated 
the  land  up  to  that  fence.  The,  testimony  of  all  of  the  previous 
owners  who  testified  in  the  case  shows  an  intention  to  occupy 
only  to  the  true  boundary  line.  Chris  H.  Lorentzen,  plaintiff's 
immediate  grantor  of  the  east  half  of  the  northwest  quarter, 
who  bought  in  1901  and  sold  in  1909  to  plaintiff,  testified : 

*  *  I  understood  that  the  fence  in  question  was  the  line  fence, 
located  on  the  true  boundary  between  what  was  known  as  the 
Bosse  land  [the  land  now  owned  by  defendant]  on  the  south 
and  my  land  on  the  north,  during  the  time  I  lived  on  said  land. ' ' 

Fred  Paulsen,  from  whom  plaintiff  bought,  in  1911,  the 
east  half  of  the  west  half  of  the  northwest  quarter  of  Section 
10,  testified: 

''I  was  the  owner  and  in  possession  of  the  40  acres  in  ques- 
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tion  about  15  or  16  years.  I  sold  the  40  acres  on  the  west  side 
of  the  120  acres  to  the  plaintiff,  Poleske,  about  10  or  11  years 
ago,  and  gave  him  a  deed  for  the  land  at  the  same  time.  I 
always  thought  that  the  fence  was  on  the  true  boundary  line 
between  that  land  and  the  land  on  the  south." 

This  is  a  clear  case  of  a  man  who  takes  possession  intend- 
ing to  occupy  to  the  true  line  only,  but  by  mistake,  occupies 
beyond  the  true  line.  In  1894,  a  survey  had  been  made,  to  de- 
termine the  center  of  the  section  and  the  line  between  the  north- 
west quarter  and  the  southwest  quarter  of  Section  10.  This 
survey  was  ex  parte,  and  was  not  because  the  line  was  in  dis- 
pute. It  is  manifest  that  the  method  of  survey  adopted  by  the 
surveyor  to  ascertain  the  division  line  was  incorrect,  and  that 
his  location  of  the  line  was  not  the  true  quarter  section  line. 
The  owner  and  grantor  of  plaintiff  supposed,  of  course,  that  the 
line  surveyed  was  the  true  line,  and  put  a  fence  on  it.  Later, 
the  land  passed  to  others,  all  of  whom  purchased  by  government 
subdivisions  until  Poleske,  appellant  herein,  became  the  owner; 
and  all  of  them  farmed  up  to  the  fence,  supposing  that  it 
marked  the  true  boundary ;  but  none  of  them  intended  to  occupy 
or  to  claim  more  than  what  they  had  purchased  and  what  had 
been  conveyed  to  them  by  deeds.  As  before  stated,  we  find  that 
the  strip  of  land  in  controversy  is  not  in  the  northwest  quarter 
of  Section  10  at  all;  that  the  true  divisional  line,  the  half  sec- 
tion line,  locates  the  strip  in  controversy  in  the  southwest  quar- 
ter of  Section  10 :  and  we  further  conclude  that  the  defendant 
has  not  lost  his  right  to  this  strip  of  land,  and  that  the  plaintiff 
has  not  acquired  right  of  possession  and  ownership  of  it  by 
adverse  possession.  It  has  been  frequently  held  that  possession 
is  not  sufficient.  If  the  intention  is  only  to  occupy  the  land 
which  is  covered  by  the  deed,  and,  by  mistake  as  to  the  true  line, 
a  party  holds  beyond  the  true  line,  his  possession  does  not  be- 
come adverse,  and  does  not  ripen  into  title;  because  the  claim 
of  right  to  hold  must  be  as  broad  as  the  possession,  in  order  to 
be  adverse.    Evert  v.  Turner,  184  Iowa  1253. 

We  think  that  the  record  does  not  show  assertion  of  hostile 
possession  of  the  strip  in  controversy  until  the  commencement 
of  this  action.  But  if  it  may  be  contended  that  plaintiff's  claim, 
at  the  time  of  the  Fishel  survey,  that  such  survey  was  not  cor- 


Dec,  1921]  State  v.  Obr.  1021 

rect,  and  that  he  would  not  abide  by  it,  was  asserting  hostile 
possession,  that  was  only  eight  years  before  the  trial  of  this 
cause.  But  at  the  time  of  the  Fishel  survey,  plaintiff  made  no 
claim  to  the  strip  in  controversy,  based  on  adverse  possession. 
His  claim  was  that  the  strip  was  a  part  of  the  northwest  quarter 
of  Section  10,  which  he  owned ;  that  it  was  a  part  of  such  quarter 
section  because  the  center  of  the  section  should  be  ascertained 
by  measuring  down  160  rods  from  the  north  quarter  corner  and 
160  rods  up  from  the  south  quarter  comer;  that,  if  these  two 
measurements  did  not  meet,  the  difference  should  be  divided,  and 
the  center  located  there ;  and  that  the  Fishel  survey  was  wrong 
because  such  course  was  not  pursued.  Indeed,  plaintiff's  peti- 
tion was  drawn  on  the  theory  that  plaintiff  owned  the  strip  be- 
cause it  was  included  in  the  calls  of  the  deeds,  and  not  because 
of  adverse  possession.  The  first  time  the  claim  of  adverse  pos- 
session was  pressed  was  when  that  issue  was  presented  in  the 
evidence.  In  no  event  have  ten  years  elapsed  since  hostile  posses- 
sion has  been  asserted. 

The  decree  and  judgment  of  the  court  below  are — Affirmed, 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


State  op  Iowa  ex  rel.  J.  W.  Coon  et  al..  Appellees,  v.  J.  A.  Orr 
et  al.,  Appellants  (and  five  other  cases). 

SCHOOLS  AND  SCHOOL  DISTRICTS:     OonsoUdated  DistrictB— lUegal 

1  Indnsion  of  Territory.  An  election  on  the  question  of  organizing  a 
consolidated  school  district  is  invalidated  by  including  in  the  propo- 
sition lands  not  called  for  by  the  petition,  and  not  ordered  by  the 
county  board  of  education  to  be  included,  except  by  the  consent  of 
the  individual  members,  separately  and  over  the  telephone,  to  such 
inclusion. 

SCHOOLS  AND  SCHOOL  DISTBICTS:     County  Board  of  Education— 

2  Attempted  Official  Action  Over  Telephone.  A  decision  or  action  by 
the  county  board  of  education  which  has  no  other  sanction  than  an 
assent  thereto  by  the  individual  members  separately,  over  the  tele- 
phone, cannot  supplant  the  previous  contrary  official  action  of  the 
board. 

Appeal  from  Clarke  District  Court. — ^P.  C.  Winter,  Judge. 
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September  30,  1921. 

Supplemental  Opinion  December  15, 1921. 

The  first  of  the  above-entitled  actions  is  in  quo  warranto, 
to  test  the  right  to  hold  the  oflSce  of  school  director  in  the  con- 
solidated independent  school  district  of  Hopeville,  Clarke 
County,  Iowa.  Plaintiff  claims  that  the  district  was  never 
legally  organized,  and  that,  therefore,  the  persons  claiming  to 
have  been  elected  directors  thereof  are  not  such  ofl&cers,  and 
that  they  have  no  right  to  exercise  the  functions.  The  case  was 
tried  to  the  court  as  in  equity.  The  other  cases  were  tried  with 
it,  under  a  stipulation  that  they  should  abide  the  result  of  the 
quo  warranto  case.  One  of  the  other  cases  is  a  certiorari  pro- 
ceeding; others  are  actions  brought  in  Clarke  County  and  De- 
catur County,  to  require  the  other  school  districts  to  turn  over 
funds  to  the  consolidated  district.  In  the  certiorari  case,  the 
court  found  that  the  action  of  the  board  of  education  in  attempt- 
ing to  change  its  decision  by  telephone,  after  the  board  had  ad- 
journed, was  without  effect,  and  that  said  board  in  fact  aflSrmed 
the  decision  of  the  county  superintendent,  who  had  overruled 
objections  filed  to  the  establishment  of  the  district.  In  the 
other  cases,  the  court  found  that  the  different  school  districts 
were  not  required  to  turn  over  funds,  because  the  consolidated 
district  had  not  been  legally  established.  Decrees  were  entered 
in  the  several  cases,  but  the  record  presented  here  is,  for  the 
most  part,  the  record  made  in  the  quo  warranto  case,  in  which 
the  trial  court  found  for  plaintiffs,  and  that  the  consolidated 
district  had  no  legal  existence,  and  that  the  defendants  who 
assumed  to  act  as  oflRcers  thereof  were  without  authority  to  do 
so.    The  defendants  appeal. — Affirmed. 

Temple  &  Temple  and  McGinnis  &  McGinnis,  for  appel- 
lants.    , 

0.  Af .  Slaymaker  and  A.  M,  Miller,  for  appellees. 

Preston,  J. — 1.  The  several  school  districts  sought  to  be 
consolidated  are  situated  in  three  counties,  Clarke,  Decatur,  and 
Union.    No  schoolhouse  has  been  built  in  the  new  conaoUdated 
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1.  SoHooLB  AHD      dlstrict,  and  no  bonds  have  been  issued.     No 
TO?cT8':  Mosoii-    ^^^^y  has  been  spent,  except  that  the  persons 
fii^i?ncM?Sn     acting  as  directors  of  the  consolidated  district 
of  territory.         rented  a  building  or  buildings,  hired  teachers, 
and  maintained  the  school  for  the  year  now  closed.    As  we  un- 
derstand the  record,  the  schoolhouses  in  the  several  districts  are 
in  place. 

On  February  9,  1920,  there  was  filed  in  the  office  of  the 
county  superintendent  of  Clarke  County  a  petition  for  the 
organization  and  establishment  of  a  consolidated  district.  The 
superintendent  thereafter  gave  notice  thereof,  as  provided  by 
the  statute,  which  notice  described  the  territory  as  it  was  given 
in  the  petition.  Thereafter,  one  L.  C.  Smith  filed  written  ob- 
jections, which,  after  referring  to  the  petition  and  describing 
the  territory,  or  a  part  of  it,  gave  as  the  grounds  for  his  objec- 
tion: First,  that  the  description  as  given  in  the  petition  does 
not  include  all  of  said  district  No.  6 ;  second,  that  the  west  boun- 
dary of  the  territory  described  above  should  be  extended  to  the 
river  known  as  Grand  River.  The  objections  were  overruled 
by  the  superintendent,  and  the  objector  appealed  to  the  board 
of  edtication.  In  due  time,  this  board  was  regularly  convened, 
and,  on  motion  regularly  made,  the  objections  of  Smith  were 
overruled  by  the  board,  thus  sustaining  the  county  superin- 
tendent. This  was  in  the  forenoon.  The  board  then  adjourned. 
In  the  afternoon  of  the  same  day,  the  superintendent  received 
a  special  delivery  letter  from  Smith  in  regard  to  the  matter,  the 
substance  of  which  was  communicated  by  telephone  by  the  super- 
intendent to  the  other  members  of  the  board  of  education, — or 
rather,  as  we  understand  the  record,  to  all  but  one  of  them. 
Such  communication  was  to  the  members  of  the  board  one  by 
one.  This  was  in  the  evening  of  the  same  day.  The  board  was 
not  again  convened;  but  the  individual  members,  except  one, 
one  by  one,  in  the  manner  before  indicated,  assented  or  agreed 
that  Smithes  objections  should  be  sustained;  and  thereafter  the 
minutes  of  the  meeting  of  the  board  in  the  morning,  kept  by 
the  county  superintendent,  were  destroyed  or  lost. 

If  the  action  of  the  individual  members  of  the  board  is 
valid,  the  result  would  be  that  the  board  extended,  and  took  in 
additional  territory  to  that  described  in  the  petition.    If  such 
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action  is  not  valid,  and  the  objections  were  in  fact  overruled  by 
the  board  of  education,  according  to  their  action  as  a  board  in 
the  morning,  this  would  leave  the  boundaries  of  the, proposed 
consolidated  district  and  the  territory  embraced  therein  the  same 
as  that  described  in  the  petition.  Notice  of  election  by  the 
superintendent,  and  the  proposition  voted  upon,  included  the 
additional  territory  suggested  by  Smith  in  his  objection. 

We  think  the  board  of  education  had  no  authority  to  change 
their  decision  after  they  had  adjourned  and  separated,  and  that 
their  action  in  that  regard  is  without  legal  effect.    MUls  <fe  Co. 

v.  Collins,  67  Iowa  164 ;  35  Cyc.  958 ;  24  Ruling 

'  soHooL^Dis^^       Case  Law  576.    This  being  so,  the  result  is  that 

b?ird*of^d?ica-     Smith's  objcctious  were  overruled  by  both  the 

tion:    attempted  •    .       ^       j.         jxi-i_  jjsj         a*  t 

official  action  Superintendent  and  the  board  of  education.  In 
ep  one.  f^irness  to  the  county  superintendent,  it  should 
be  said  that  she  supposed  that,  by  the  action  of  the  individual 
members  of  the  board  of  education,  the  objections  were  sus- 
tained. But  she  included  in  her  notice  of  the  election,  and  the 
proposition  voted  upon,  additional  territory  of  several  land- 
owners— three  at  least — which  was  not  included  in  the  petition, 
which  addition  was  contrary  to  the  finding  of  the  board  of  edu- 
cation when  it  overruled  Smith's  objection.  The  effect  of  this 
was  that  the  superintendent  herself  gave  notice,  and  submitted 
the  proposition  which  included  in  the  boundaries  additional 
territory  outside  of  that  petitioned  for.  This  she  could  not  do. 
Brooker  v,  Ltidlow,  189  Iowa  760.  In  that  case,  we  held  that 
this  could  not  be  done  by  either  the  superintendent  or  the  board 
of  education;  but  it  may  be  that  this  was  qualified  somewhat 
in  State  ex  rel.  Martinson  v.  Consolidated  Ind,  8ch.  Dist.  of  Scar- 
ville,  190  Iowa  903,  as  to  the  board  of  education. 

2.  The  point  in  Paragraph  1  of  the  opinion  is  the  one  most 
relied  upon  and  most  elaborately  ai^ued  by  both  sides.  It  is 
contended  by  appellees  that  some  of  the  territory  left  contained 
less  than  four  government  sections,  and  that  other  districts  were 
split.  We  understand  from  the  record  that  this  is  so,  although 
the  record  is  not  very  clear.  The  case  was  tried  in  the  district 
court  probably  before  some  of  the  later  decisions  on  the  subject. 
We  said,  in  State  ex  rel,  Martinson,  supra,  that  these  provisions 
are  mandatory.    See,  also,  State  ex  rel.  Kirchgatter  v.  Thomp- 
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son,  190  Iowa  1160.  In  the  last  named  case,  however,  the  pro- 
ceedings, or  a  part  of  them  at  least,  were  had  prior  to  the  last 
change  in  the  statute. 

We  are  of  opinion  that  the  trial  court  rightly  decided  the 
matter,  and  the  judgment  is,  therefore, — Affirmed, 

Evans,  C.  J.,  Weaver,  Stevens,  Arthur,  Paville,  and  Db 
Graff,  JJ.,  concur. 

Supplemental  Opinion. 

Per  Curiam. — The  original  opinion  is  modified  to  this  ex- 
tent: Since  the  county  superintendent  submitted  to  the  voters 
a  proposition  contrary  to  the  order  of  the  board  of  education 
while  it  was  legally  convened,  the  cause  is  remanded,  with  direc- 
tion to  the  county  superintendent  to  call  another  election  on  the 
petition  as  approved  and  found  by  the  board  of  education  in 
legal  session.  As  so  modified,  the  petition  for  rehearing  is  over- 
ruled. 


Mary  J.  Stodola,  Administratrix,  Appellant,  v.  City  of  Cedar 

Rapids,  Appellee. 

IffXXNIOIPAL  CORPORATIONS:     Public  Improvements — Contract  for 

1  Assessment  Under  Front-Foot  Rule.  A  property  owner  who  contracts 
that  his  property  may  be  assessed  for  a  public  improvement  by  the 
''front-foot  rule"  necessarily  abandons  all  right  to  have  an  assess- 
ment on  the  basis  (1)  of  benefits,  (2)  of  not  to  exceed  25  per  cent 
of  value,  (3)  of  area,  and  (4)  of  uniformity  with  other  properties. 

MXJNICIPAIi   CORPORATIONS:      Public    Improvements — Division   of 

2  Property  After  Contract  for  Assessment.  A  contract  by  an  owner 
that  his  property  may  be  assessed  for  an  abutting  improvement 
under  the  ''front-foot  rule"  necessitates  an  assessment  based  on 
the  theory  that  the  entire  property  abuts  upon  the  improvement, 
and  not  on  the  theory  that  an  abutting  part  of  the  property  sub- 
sequently sold  should  bear  the  entire  assessment. 

BffUNIOIPAL  CORPORATIONS:     Public  Improvements — Sufficiency  In 

3  re  Objection  to  Assessment.  Where  a  property  owner  contracted 
that  his  property  might  be  assessed  under  the  "front-foot  rule," 
for  the  cost  of  a  contemplated  abutting  improvement,  and  subse- 
quently so  divided  the  property  \yy  sales  that  only  a  part  of  the 

Vol.  192  Ia.— 65 
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original  tract  abutted  upon  the  improvement  when  completed,  an 
objection  that  an  assessment  on  the  conveyed  part  for  the  entire 
cost  was  ' '  unequal  and  inequitable ' '  is  sufficient  to  present  the  claim 
that  the  assessment  on  said  pt^rt  should  be  levied  on  the  theory  that 
the  entire  property,  as  it  existed  before  sale,  abutted  upon  the 
improvement. 

Appeal  from  Lvnn  District  Court. — ^Milo  P.  Smith,  Judge. 

July  14,  1921. 
Rehearing  Denied  December  15,  1921. 

Appeal  from  a  special  assessment  against  appellant's  prop- 
erty, levied  by  the  city  of  Cedar  Rapids  under  a  written  contract 
between  appellant's  grantor  and  the  city,  to  pay  the  cost  of  a 
river  wall  abutting  on  appellant's  property.  A  separate  suit 
in  equity  was  instituted,  to  restrain  the  enforcement  of  the  assess- 
ment. The  appeal  from  the  assessment  and  the  cause  in  equity 
were  consolidated,  both  attacking  the  legality  of  the  special 
assessment.  Facts  appear  in  the  opinion. — Reversed  and  re- 
manded. 

Dawley  &  Jordan^  for  appellant. 
0.  N.  Elliott,  for  appellee. 

Arthur,  J. — I.    Prior  to  November  6,  1914,  the  Magnus 

Brewing  Company  was  the  owner  of  the  north  one  half  of  Lot 

1,  fractional  Block  3,  extending  from   South  First  Street  to 

1  Municipal  cob-  *^®  bank  of  the  Cedar  River,  except  a  small 

rirh^p??v'em?Ste:  ^^^^P  therein  4  feet  wide  and  62  fefet  long,  the 

Segment  under"'    ^^^*  ^^^  h^m^  30  fcct  widc  and  104  feet  long, 

front  foot  rule.     ^\^q  north  sidc  facing  on  First  Avenue.    Later, 

the  Magnus  Brewing  Company  conveyed  to  Peter  Blitsch  the 
west  portion  of  said  half  lot,  in  dimensions  30  feet  wide  by  62 
feet  long,  except  the  4-foot  strip  above  mentioned,  belonging  to 
Caroline  Blitsch,  and  conveyed  to  appellant  the  east  portion  of 
said  half  lot,  being  30  feet  wide  and  42  feet  long,  fronting  on 
the  river.  While  the  Magnus  Brewing  Company  was  the  owner 
of  the  entire  half  lot,  except  the  4-foot  strip  belonging  to  Caro- 
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line  Blitsch,  it  entered  into  a  contract,  on  November  6,  1914, 
with  the  river  front  improvement  commission  of  Cedar  Rapids 
and  the  city  of  Cedar  Rapids,  reciting,  among  other  things,  that 
the  line  between  the  properties  of  the  parties  was  not  established ; 
and,  to  establish  a  boundary  line  between  the  properties  of  the 
parties  and  to  aid  the  city  and  the  river  front  improvement 
commission  to  protect,  improve,  and  beautify  the  banks  of  the 
river,  and  at  the  same  time  benefit  the  property  of  the  Magnus 
Brewing  Company,  the  parties  mutually  agreed  and  bound  them- 
selves as  follows : 

'*The  city  and  the  river  front  improvement  commission 
agree  to  quitclaim  all  its  rights,  title,  and  interest  in  and  to 
that  portion  of  said  lot  lying  westerly  of  a  division  line  drawn 
parallel  to  and  ten  feet  westerly  of  the  westerly  channel  line 
of  the  river." 

The  appellant  agreed  to  quitclaim  to  the  city  and  the  im- 
provement commission,  to  be  held  in  trust  for  the  public,  all 
that  portion  of  the  lot  lying  easterly  of  the  division  line  above 
mentioned. 

The  conveyances  contemplated  were  made. 

In  addition  to  determining  the  property  line,  the  contract 
provided  that  the  city  had  the  privilege  of  building  a  sea  wall 
and  sidewalk  along  the  boundary  line.  The  agreement  then 
goes  on  to  provide  that,  in  the  event  the  city  should  avail  itself 
of  the  privilege  of  building  the  wall,  and  should  in  fact  build 
the  wall,  certain  things  might  be  done  with  regard  to  the  cost 
of  said  improvement.  This  portion  of  the  contract  is  in  dispute, 
and  is  before  us  for  construction.    It  reads : 

**Upon  the  completion  thereof  the  cost  of  said  improvement 
shall  be  paid  by  the  party  of  the  second  part  to  the  party  of  the 
first  part,  provided  the  party  of  the  second  part  shall  elect  to 
pay  for  same  in  cash  upon  the  completion  of  said  improvement 
aiid  acceptance  of  same  by  the  party  of  the  first  part ;  otherwise 
the  party  of  the  second  part  agrees  that  the  said  city  of  Cedar 
Rapids  may  assess  against  the  said  property  of  the  party  of  the 
second  part  the  cost  of  said  improvement  as  a  special  tax  pay- 
able with  interest  at  the  rate  of  6  per  cent  per  annum  in  seven 
installments,  as  jirovided  by  the  statutes  of  the  state  of  Iowa 
governing  the  assessment  of  the  cost  of  special  street  improve- 
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ments  and  the  party  of  the  second  part  agrees  to  file  his  proper 
waiver  with  the  said  city  of  all  irregularities  in  the  making  of 
said  assessment  and  to  pay  the  said  installments  and  each  of 
them  as  they  severally  become  due.  The  assessment  against  the 
said  property  on  account  of  said  improvement  shall  be  based 
upon  the  pro-rata  cost  of  the  said  improvement  within  the  block 
in  which  the  said  property  lies  calculated  according  to  the  front- 
foot  rule  assessment,  but  such  assessment  shall  not  include  the 
cost  of  said  improvement  at  street  intersections.  * ' 

Following  the  execution  of  the  contract,  the  city,  at  some 
later  time,  constructed  the  wall,  and  in  February,  1916,  made 
the  assessment  which  is  complained  of.  The  assessment  levied 
was  $1,350,  against  the  property  conveyed  by  the  Magnus  Brew- 
ing Company  to  appellant,  being  the  east  portion  of  the  half 
lot,  30  by  42  feet,  fronting  on  the  river.  No  assessment  was  laid 
on  the  balance  of  said  half  lot. 

Objections  were  made  to  the  assessment  on  the  grounds : 

(1)  That  the  assessment  was  in  excess  of  the  benefit  that 
would  result  to  the  property  by  reason  of  the  improvement. 

(2)  That  the  assessment  was  in  excess  of  25  per  cent  of  the 
valuation  of  the  property. 

(3)  That  appellant's  grantor,  the  Magnus  Brewing  Com- 
pany, had  covenanted  that  no  objection  would  be  made  to  the 
wall's  being  built,  and  the  river  front  commission  covenanted 
that,  in  consideration  of  being  allowed  to  build  the  wall,  the 
Magnus  Brewing  Company  or  its  grantees  might  pay  for  said 
wall,  if  it  or  its  grantees  so  elected,  in  cash  on  the  completion 
of  the  wall;  but  in  case  the  Brewing  Company  or  its  grantees 
did  not  elect  to  pay  in  cash,  it  or  its  grantees  might  have  their 
part  of  the  cost  assessed  under  the  statute  governing  the  assess- 
ment of  cost  of  special  street  improvements ;  and  that,  under  the 
statutes,  the  property  could  not  be  assessed  in  excess  of  one 
fourth  of  the  value  of  the  property. 

(4)  That  the  assessment  was  inequitable  and  should  be 
reduced  because  his  property  was  only  about  one  third  of  a  full 
lot,  and  his  assessment  is  as  much  as  though  he  owned  a  full 
lot. 

The  city  council  heard  the  objections  and  overruled  them, 
and  resolved  to  make  assessment  as  originally  contemplated. 
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The  api>ellant  then  instituted  a  suit  in  equity,  to  restrain  the 
enforcement  of  the  assessment.  Appeal  was  l^ken  to  the  district 
court  from  the  action  of  the  city  council.  By  order  of  the  dis- 
trict court,  the  appeal  from  the  assessment  and  the  suit  in  equity 
were  consolidated.  The  city  demurred  to  the  objections  and 
petition  in  equity.  The  issues  raised  by  the  demurrer  were, 
briefly  stated : 

(1)  Whether,  under  the  terms  of  the  written  contract,  the 
assessment  should  be  limited  to  the  special  benefits  to  the  prop- 
erty by  reason  of  the  improvement. 

(2)  Whether,  under  the  terms  of  the  contract,  the  assess- 
ment should  be  limited  to  25  per  cent  of  the  valuation  of  the 
property. 

(3)  Whether,  under  the  terms  of  the  contract,  which  pro- 
vided that  the  assessment  should  be  based  on  the  ' 'front-foot 
rule,"  the  assessment  must  be  in  proportion  to  the  area,  and 
uniform  with  that  imposed  upon  adjacent  lots. 

The  court  held  that  the  appellant  was  bound  by  the  terms 
of  the  written  contract  under  which  the  assessment  was  made, 
and  that  his  objections  were  without  merit,  in  view  of  the  con- 
tract, and  sustained  the  demurrer.  Appellant  stood  on  the  rul- 
ing, and  prosecutes  this  appeal. 

Appellant's  objections  and  claims  are: 

(1)  The  assessment  is  in  excess  of  the  benefits. 

(2)  The  assessment  is  in  excess  of  25  per  cent  of  the  value 
of  the  property. 

(3)  Under  the  contract,  he  had  a  right  to  have  the  assess- 
ment made  as  provided  by  statute  for  the  assessment  of  street 
improvements,  and  subject  to  all  the  statutory  limitations  rela- 
tive thereto,  which  statute  provides  that  no  property  shall  be 
assessed  in  excess  of  benefits,  or  in  excess  of  one  fourth  of  the 
value  of  the  property. 

(4)  The  assessment  against  his  lot  is  larger  in  proportion 
to  area  than  that  against  other  lots  assessed  for  the  same  im- 
provement. 

The  contract  was  made  to  cover  substantially  one  half  of 
one'  lot,  being  a  piece  of  ground  30  feet  by  104  feet.  The  por- 
tion of  this  half  lot  which  the  contract  concerns,  purchased  by 
plaintiff,  was  30  feet  by  42  feet,  which  was  the  east  portion  of 
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ing  which  the  contract  was  made.  The  front-foot  rule  provided 
for  in  the  contract  would  still  obtain,  but  would  apply  to 
the  whole  half  lot,  except  the  small  strip  owned  by  Caroline 
Blitsch,  which  was  not  included  in  the  contract. 

For  the  reason  pointed  out,  the  decree  and  judgment  of 
the  lower  court  is  reversed,  and  the  cause  remanded  for  further 
proceeding  not  inconsistent  with  this  opinion. — Reversed  and 
remanded, 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


Bank  op  Holmes,  Appellee,  v.  Eddie  Thompson  et  al.. 

Appellants. 

BILLS  AND  NOTES:  Execution — Signing  Without  Beading.  One  who 
signs  an  instrument  without  reading  it,  when  he  has  capacity  to 
read,  opportunity  to  read,  and  is  in  no  manner  prevented  from  reading, 
is  bound.  Under  all  ordinary  circumstances,  it  is  a  jury  question 
whether  a  party  has  been  so  circumvented  as  to  excuse  nonreading 
before  signing. 

Appeal  from  Wright  District  Court, — R.  M.  Wright,  Judge. 

January  10, 1922. 

Action  on  a  promissory  note  in  the  sum  of  $2,000  executed 
by  Anfin  Weeks  to  the  Bank  of  Holmes  and  indorsed  severally 
by  the  defendants.  Cause  tried  to  the  jury  and  verdict  returned 
in  favor  of  plaintiff  and  judgment  entered  accordingly.  De- 
fendants appeal. — Affirmed. 

Birdsall,  McGrath  &  Archerd  and  Sylvester  Flynn,  for 
appellants. 

C  J.  Nagle  and  Price  (&  Burnquist,  for  appellee. 

De  Graff,  J. — Plaintiff  bank  is  the  payee  and  the  defendants 
are  accommodation  indorsers  on  a  promissory  note  dated  July 
10th,  1915  and  due  January  1st,  1916  in  the  sum  of  $2,000.  The 
defendant-indorser,  Eddie  Thompson,  denies  that  the  signature 
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on  the  note  is  his  signature.  The  other  seven  indorsers  admit 
the,  genuineness  of  their  signatures.  Defendant  Thompson  in 
answer  to  plaintiff's  petition  also  alleges  that  if  the  signature 
appearing  on  the  back  of  said  note  as  Eddie  Thompson  is  in 
fact  his  signature,  the  same  was  obtained  and  procured  by  and 
through  the  fraudulent  representations  and  deceit  of  the  maker 
of  said  note,  and  he  further  avers  that  on  or  about  the  10th  day 
of  July,  1915  the  maker  of  said  note  came  to  his  home  and  stated 
to  him  in  substance  that  it  was  necessary  to  raise  some  money  on 
outstanding  bills  and  that  he,  the  defendant,  was  indebted  to 
him,  the  said  Weeks,  on  account  of  goods  purchased ;  that  if  the 
defendant  was  unable  to  make  payment  of  the  same  at  that  time 
that  he,  the  said  Weeks,  had  an  arrangement  with  the  plaintiff 
Bank  whereby  if  the  defendant  would  0.  K.  his  account  by 
attaching  his  signature  thereto,  he,  the  said  Weeks,  could  obtain 
credit  thereon  at  the  plaintiff  bank;  that  said  statement  with 
reference  to  obtaining  credit  at  the  bank  on  said  0.  K'd  account 
was  false  and  untrue ;  that  the  defendant  relying  and  believing 
said  statements  consented  to  and  did  agree  to  0.  K.  his  account 
of  merchandise  purchased  from  the  said  Weeks ;  that  said  Weeks 
represented  and  stated  to  him  that  said  paper  was  a  statement 
of  the  defendant's  account  and  that  the  defendant  in  attaching 
his  signature  thereto  was  merely  0.  K  ing  his  account  for  the 
purpose  of  permitting  said  Weeks  to  obtain  credit  on  the  same 
and  relying  on  said  statement  and  believing  same  to  be  true 
did  attach  his  signature  to  said  paper. 

Each  of  the  other  defendants,  except  Ulstad,  filed  separate 
answers  containing  in  substance  the  same  defense  of  fraud  as 
pleaded  by*  defendant  Thompson.  Evidence  in  support  of  these 
allegations  was  introduced  by  the  defendants. 

Defendant-indorser  Ulstad  admits  the  signing  of  the  note 
as  an  indorser,  but  alleges  in  his  answer  that  he  signed  the  same 
through  the  representations  of  the  plaintiff  bank  and  the  maker 
Weeks  that  the  signatures  of  the  other  seven  signers  were 
genuine. 

It  appears  that  the  maker,  Anfin  Weeks,  during  the  years 
1915  and  1916  was  engaged  in  the  general  mercantile  business 
at  Holmes,  Iowa,  and  did  his  banking  business  with  the  plaintiff 
bank.    About  the  time  the  note  was  executed  Weeks  was  in  an 
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insolvent  condition,  but'  this  fact  was  not  known  to  the  def end- 
ant-indorsers.  His  account  at  the  appellee  bank  was  overdrawn 
approximately  $3,000,  and  the  bank  was  insisting  upon  settle- 
ment. Weeks  talked  the  matter  over  with  the  cashier  and  was 
advised  by  the  latter  to  secure  a  note  signed  by  a  number  of 
his  friends  for  $2,000  and  to  make  collections  on  merchandise 
accounts  for  the  balance.  The  note  was  prepared  in  the  bank. 
According  to  the  testimony  of  Weeks  he  took  the  note  and 
started  to  collect  accounts  and  to  secure  the  necessary  indorse- 
ments. It  is  his  claim  that  he  told  each  of  the  defendants  his 
purpose  and  that  he  mentioned  the  note  specifically;  that  each 
of  the  defendants  had  the  note  in  his  possession  when  it  was 
signed;  that  nothing  prevented  any  indorser  from  reading  it 
before  indorsing  it,  and  that  it  was  indorsed  by  each  of  the 
defendants. 

The  material  facts  and  circumstances  of  this  case  are  in 
serious  dispute  and  therefore  present  a  jury  question.  Mere  pre- 
ponderance in  the  number  of  witnesses  testifying  to  a  certain 
fact  does  not  justify  the  court  in  taking  the  case  from  the  jury. 
Cohen  v.  Sioux  City  Traction  Co.,  141  Iowa  469. 

We  have  frequently  held  that  the  finding  of  the  jury  on 
disputed  facts  under  proper  instructions  is  final. 

Error  is  predicated  on  certain  instructions  given  by  the 
trial  court,  and  the  correctness  of  these  instructions  determines 
this  appeal. 

The  court  correctly  instructed  the  jury  on  the  issue  of  fraud 
as  pleaded  by  the  defendants  and  as  bearing  upon  this  question 
the  court  further  instructed  the  jury  as  follows: 

^*If  you  find  that  any  one  of  the  defendants  in  this  case 
had  capacity  to  read  the  instrument  signed  by  him,  and  had  an 
opportunity  to  do  so,  and  that  no  fraud  was  practiced  upon  him 
to  prevent  him  from  reading  it,  but  that  they  had  full  oppor- 
tunity to  read  it  before  signing,  and  chose  to  rely  upon  .what 
Weeks  said  to  him  about  it,  he  is  estopped  by  his  own  negligence 
from  claiming  that  the  same  is  not  legal  and  binding." 

The  next  instruction  given  by  the  court  adopted  the  lan- 
guage of  the  approved  instruction  in  Shores-Mueller  Co.  v. 
Lonning,  159  Iowa  95. 

The  subject-matter  of  the  foregoing  instructions  is  coexist- 
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ent  and  concurrent  with  the  fraud  pleaded.  It  is  necessarily 
incidental  thereto  and  formed  a  part  of  the  transaction  upon 
which  defendants  plead  fraud.  The  court  was  in  duty  bound  to 
give  instructions  in  these  particulars.  This  is  not  a  case  involv- 
ing statutory  estoppel,  but  is  governed  by  the  law  in  Shores- 
Mueller  Co.  v.  Lonning,  supra,  and  cases  cited.  In  the  Lowning 
case  we  said : 

'^  As  a  rule,  if  a  party  is  able  to  read  and  has  a  chance  to  do 
so,  but  omits  this  precaution  because  of  his  adversaries'  state- 
ments, as  to  the  contents  of  the  instrument,  his  negligence  will 
estop  him  from  claiming  that  the  instrument  is  not  binding.'' 
See,  also,  Christensen  v.  Harris,  190  Iowa  256. 

It  is  a  question  for  the  jury  to  determine  whether  or  not  a 
person  is  negligent  in  signing  an  instrument  without  reading 
it,  if  he  can  read,  or  in  taking  some  other  precaution  to  ascertain 
its  contents.  It  is  a  fact  question  whether  or  not  the  defendant-^ 
indorsers  exercised  that  degree  of  prudence  which  the  law  re- 
quires of  them;  that  is,  ordinary  care  and  prudence  under  all 
the  circumstances  of  the  case. 

The  record  further  discloses  that  the  trial  court  presented 
quite  fully,  correctly,  and  concretely  the  defendants'  theory  of 
this  case.  We  make  this  observation  in  reaching  the  conclusion 
that  defendants  suffered  no  prejudice  by  reason  of  the  instruc- 
tions given. 

With  respect  to  the  defense  pleaded  by  defendant  Ulstad  the 
finding  of  the  jury  that  the  seven  preceding  indorsements  ap- 
pearing on  the  note  were  iona  fide  and  procured  without  fraud 
as 'defined  in  the  instructions  relieves  his  claim  of  the  merit 
which  it  possessed  as  a  matter  of  pleading  and  defense,  and  it 
likewise  removes  from  our  consideration  his  exceptions  to  the 
instructions  bearing  on  the  broader  merits  of  the  case  and  as 
affecting  the  rights  of  his  codefendants. 

The  law  of  the  case  as  defined  by  the  court  is  in  harmony 
with  our  prior  decisions.  Wherefore  the  judgment  entered  is — 
Affirmed. 

Stevens,  C.  J.,  Weaver  and  Preston,  J  J.,  concur. 
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Belle  Boyd  et  aL,  Appellees,  v.  Anna  Peedan  et  al.,  Appellees ; 
MARSHALt.  QuAM,  Intervener,  Appellant. 

DESCENT  AND  DI8TBIBUTI0N:  Living  OhUdren  and  GrandchUdren. 
Intestate  property,  in  excess  of  cost  of  administrators  and  of  dower, 
if  any,  descends  to  such  of  testator's  children  and  to  such  heirs  of 
a  predeceased  child  of  testator  as  are  living  at  the  time  of  testator  ^9 
death. 

Appeal  from  Hardin  District  Court. — H.  B.  Fry,  Judge. 

January  10,  1922. 

The  opinion  states  the  nature  of  the  ease  and  the  material 
'  facts. — Affirmed. 

C,  H,  E.  Boardman  and  Peisen  (&  Soper,  for  appellant. 
Aym^r  Z>.  Davis,  for  appellees. 

Weaver,  J. — On  February  20,  1920,  Anna  O.  Feedan  died 
intestate,  seized  of  certain  real  estate  in  Hardin  County,  Iowa. 
The  deceased  was  a  widow,  and  left  surviving  her  several  liv- 
ing children,  who  are  parties  to  this  action.  She  was  prede- 
ceased by  a  daughter  Julia,  who  had  married  one  Quam,  the 
intervener  herein.  This  daughter  left  one  child,  Olvare  Quam, 
who  also  died  an  intestate  minor,  in  the  lifetime  of  the  said 
Anna  O.  Feedan.  In  April,  1920,  the  plaintiffs,  two  of  the 
children  of  said  Anna  0.  Feedan,  brought  this  action  for  parti- 
tion of  the  lands  of  the  deceased,  naming  as  defendants  the  other 
surviving  children  of  their  mother.  There  is  no  controversy 
between  plaintiffs  and  defendants  as  to  their  respective  shares 
or  interests  in  the  property,  thfr  sole  issue  raised  being  upon  the 
intervention  of  Quam,  surviving  husband  of  Julia,  daughter  of 
Anna  0.  Feedan.  Basing  his  claim  upon  the  conceded  fact  that 
Julia  was  his  wife  and  the  daughter  of  Anna  0.  Feedan,  that 
Julia  left  a  surviving  child,  and  that  said  child  died,  leaving 
the  intervener  his  only  heir,  he  asserts  title  to  a  one-sixth  part 
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of  the  lands  sought  to  be  partitioned.  The  trial  court  found 
against  the  claim  so  made,  dismissed  the  petition  of  intervention, 
and  decreed  partition  of  the  entire  estate  in  said  lands  among  the 
living  heirs  of  Anna  0.  Feedan.    The  intervener  appeals. 

The  appellant  grounds  his  claim  of  right  upon  the  statute 
which  reads  as  follows: 

**  Subject  to  the  rights  and  charges  hereinbefore  provided, 
the  remaining  estate  of  which  the  decedent  died  seized  shall,  in 
the  absence  of  a  will,  descend  in  equal  shares  to  his  children, 
unless  one  or  more  of  them  is  dead,  in  which  case  the  heirs  of 
such  shall  inherit  his  or  her  share  in  accordance  with  the  rules 
herein  prescribed,  in  the  same  manner  as  though  such  child  had 
outlived  its  parents.''    Code  Section  3378. 

The  argument  put  forward  is  that  the  death  of  the  daughter 
Julia  left  her  child,  Olvare,  her  only  heir,  and  that  the  death  of 
Olvare  left  intervener  as  his  only  heir,  and  that  he  is  entitled 
by  the  terms  of  the  cited  statute  to  inherit  as  though  Olvare  had 
outlived  his  mother,  and  had  become  vested  with  the  title  in  his 
lifetime. 

It  may  be  admitted  that,  if  the  question  so  raised  had  not 
been  otherwise  settled  by  our  earlier  decisions,  the  literal  con- 
struction contended  for  by  counsel  would  have  the  merit  of 
plausibility,  though  it  would  be  difficult  to  believe  that  such  in- 
terpretation represents  the  legislative  intent.  The  claim  so  as- 
serted is  not  a  novel  one  in  this  court,  and  has  been  directly 
or  indirectly  disapproved  by  us  on  numerous  occasions.  The 
case  of  Leonard  v.  Limrig,  57  Iowa  648,  is  directly  in  point  upon 
the  issues  involved ;  and  unless  we  are  prepared  to  overrule  that 
precedent  and  others  in  which  the  same  rule  has  been  applied, 
the  decree  in  this  case  must  be  affirmed.  In  the  Leonard  case,  as 
in  this,  the  owner  of  land  died  intestate,  leaving  several  surviv- 
ing children.  He  had  been  predeceased  by  another  child,  who 
left  a  son  who  also  died  before  the  death  of  his  grandparent. 
The  mother  of  the  deceased  grandchild,  occupying  the  same  rela- 
tion to  the  parties  as  does  the  intervener  here,  and  relying  upon 
the  same  statute,  laid  claim  to  an  interest  in  the  property.  She 
prevailed  in  the  trial  court,  but  upon  appeal,  she  was  held  entitled 
to  no  part  or  share  in  the  estate.  It  was  held,  following  Lash  v. 
Lashf  ^7  Iowa  88,  that  the  statute  in  this  respect  provides  for  a 
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legal  fiction  or  supposition,  to  be  indulged  in  solely  to  determine 
the  descent.  No  estate  passes  or  can  pass  to  or  through  the  de- 
ceased child  or  grandchild  dying  before  the  intestate.  The  chil- 
dren  and  grandchildren  surviving  the  intestate  take  directly 
from  him,  and  not  through  his  child  or  grandchild  who  prede- 
ceases him.  To  adapt  the  language  of  the  Leonard  opinion  to 
the  instant  case,  Olvare  Quam,  the  grandson  of  Anna  0.  Fee- 
dan,  left  no  estate,  and  hence  there  was  nothing  which  his  father 
(the  intervener)  under  this  statute  could  take  from  him;  and  as 
Olvare  was  dead,  without  issue,  when  his  grandmother,  Anna 
0.  Feedan,  died,  the  share  which  would  have  gone  to  Julia 
Quam,  if  she  had  survived  her  mother,  must  be  distributed  just 
as  if  Olvare  had  never  had  any  existence. 

This,  as  we  understand  the  record,  is  the  effect  of  the  decree 
rendered  by  the  trial  court.  We  are  satisfied  with  the  essential 
correctness  of  the  rule  of  construction  in  the  Leonard  case.  It 
is  also  equitable  in  its  results,  and  in  harmony  with  the  principles 
applied  by  us  in  Schidtz  v.  Schultz,  183  Iowa  920 ;  In  re  HxdeWs 
Estate,  121  Iowa  423,  426;  McMenomy  v.  McMenomy,  22  Iowa 
148 ;  Will  of  Overdieck,  50  Iowa  244. 

We  are  not  disposed  to  discredit  the  precedents  quoted,  or 
to  depart  from  the  approved  construction  heretofore  placed  upon 
the  statute ;  and  the  decree  appealed  from  is — Affirmed, 

Stevens,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 


A.  E.  Bringolf,  Appellee,  v.  Parkhurst  Auto  Company  et*  al., 

Appellants. 

SALES:     Besclssion — ^Evidence.    A  plea  of  mutual  rescission  must  nec- 

1  essarily  fall  when  the  testimony  of  both  seller  and  buyer  dis- 
claims any  intent  to  rescind. 

SALES:     Besclssion — ^Pleadings.    A  plea  of  rescission  and  return  of  an 

2  article  may  be  met  by  an  answer  to  the  effect  that  the  return  of  the 
article  was  not  an  act  of  rescission,  but  was  simply  a  surrender 
of  the  article  under  a  purchase-money  mortgage  thereon. 

Appeal  from  Hamilton  District  Court. — B.  M.  "Wright,  Judge. 
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January  10,  1922. 

Action  at  law  to  recover  $600.13  on  an  alleged  recission  of 
a  contract  of  purchase  and  sale  of  a  Master  truck.  At  the  close 
of  the  testimony  the  court  directed  a  verdict  in  favor  of  the 
plaintiff  and  judgment  thereon  was  entered  accordingly.  De- 
fendants appeal. — Reversed. 


0,  J.  Henderson,  for  appellants. 
R.  O.  Remley,  for  appellee. 

Db  Graff^  J. — In  August  1919  plaintiff,  a  gravel  hauler,  pur- 
chased a  Republic  truck  from  defendants  for  $2,556.12  and  paid 
$954.81  in  cash  and  gave  a  series  of  notes  for  $159.14  each  for  the 

balance  of  the  purchase  price.  Later  this  truck 
^*  Son^" 'evidence.  ^^  rctumcd  to  defendants  on  account  of  its  fail- 
ure to  do  what  it  was  represented  it  would  do, 
and  a  new  contract  was  entered  into  whereby  it  was  agreed  that 
plaintiff  would  exchange  the  Republic  for  a  Master  truck  valued 
at  $2,800.  It  was  further  agreed  that  $454.81  paid  on  the  Re- 
public truck  should  be  applied  on  the  Master  truck.  Plaintiff 
paid  additional  cash  in  the  sum  of  $145.32,  or  a  total  of  $600.13, 
and  gave  a  series  of  notes  of  $175.04  each  for  the  balance. 

It  is  the  claim  of  the  plaintiff  that  the  Master  truck  was  un- 
satisfactory for  graveling  roads  and  for  this  reason  it  was  re- 
turned to  the  defendants,  who  subsequently  sold  it,  and  as  con- 
tended by  the  defendants  under  the  sale  clause  of  a  mortgage 
that  was  executed  by  plaintiff  on  the  truck  at  the  time  the 
second  deal  was  consummated. 

The  primary  question  presented  by  this  appeal  is  whether 
or  not  there  was  a  rescission  of  the  contract.  Incidental  to  this 
question,  did  the  trial  court  err  in  striking  the  amendment  to 
the  answer  of  the  defendants  in  which  it  is  alleged  that  ''after 
plaintiff  had  voluntarily  returned  said  truck  to  the  defendants 
and  had  specifically  told  the  defendants  that  he  relinquished  any 
further  claim  on  said  truck  and  refused  to  pay  any  further  part 
of  the  purchase  price  thereof,  that  the  defendants  thereupon  and 
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in  reliance  upon  plaintiff's  statement  aforesaid,  and  pursuant  to 
the  terms  of  the  purchase  price  mortgage  given  by  plaintiff  for 
said  car,  sold  the  same  to  one  Millang,  and  plaintiff  is  thereby 
estopped  from  claiming  that  such  sale  constituted  a  rescission 
of  his  original,  contract. " 

Plaintiff  pleads  in  his  petition  that  the  contract  was  mutu- 
ally rescinded.    This  the  defendant  denies  in  the  answer  thereto. 

Plaintiff  in  his  original  petition  predicates  his  rescission 
upon  a  breach  of  warranty  on  the  sale  of  the  truck.  It  is  well 
settled  that  a  purchaser  may  elect  to  keep  the  thing  purchased 
and  bring  his  action  for  damages  on  the  warranty  or  rescind  the 
contract  by  returning  the  thing  and  bring  his  action  to  recover 
what  he  has  paid  for  it. 

A  reading  of  the  petition  and  the  amendments  thereto  dis- 
closes that  the  plaintiff  based  his  recovery  on  rescission  and  seeks 
to  recover  that  part  of  the  purchase  price  paid  by  him.  The 
plaintiff's  testimony,  however,  discloses  that  he  had  no  intention 
to  rescind  at  the  time  that  he  returned  the  truck  to  the  vendor 
and  no  notice  of  intent  to  rescind,  either  oral  or  written,  was 
thereafter  given  to  the  vendor. 

Plaintiff's  testimony  is  as  follows: 

''On  December  3rd  I  took  it  (the  truck)  to  Parkhurst,  and 
said,  *I  would  never  pay  a  cent  on  the  truck  until  he  would  fix 
it  up.'  He  said  he  would  have  his  men  fix  it.  *  *  •  It  was  the 
agreement  with  both  of  these  trucks  that  he  was  to  have  an  op- 
portunity to  fix  it;  that  was  true  also  about  the  Master  truck. 
I  understand  he  was  willing  to  fix  it.  I  understand  when  I  left 
the  Master  truck  that  Mr.  Parkhurst  was  willing  to  make  right 
anything  that  was  wrong  and  it  was  my  understanding  that  he 
was  going  to  work  and  fix  it  up.  •  •  •  I  never  talked  to  Mr. 
Parkhurst  or  Mr.  Mason  from  the  time  I  left  the  Master  track 
until  shortly  before  this  suit  was  brought.  I  believe  I  did  in 
March  the  next  spring.  Q.  Well,  did  you  expect  to  get  it  back 
at  that  time  or  didn't  you?  A.  I  expected  to  get  it  back  sooner 
than  that.  It  was  not  the  agreement  that  he  was  to  notify  me.  I 
went  by  Parkhurst 's  place  probably  a  thousand  times  that  winter 
but  I  never  stopped  to  inquire  what  he  had  done  about  this  car. 
When  I  took  the  Master  truck  back  I  did  not  have  in  mind  to 
call  the  deal  off.    There  was  no  talk  about  rescinding  the  con- 
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tract  and  no  such  understanding.  When  I  pleaded  in  my  peti- 
tion that  I  returned  the  Master  truck  and  rescinded  the  agree- 
ment and  defendant  accepted  said  rescission,  and  took  it  back, 
I  did  not  mean  it  when  I  so  stated  in  the  petition  that  I  had 
rescinded  the  contract  at  the  time.    There  was  no  rescission. '* 

Parkhurst,  manager  of  the  defendant  company  testified: 

**When  Mr.  Bringolf  brought  the  truck  back  he  said  he  was 
through  with  it.  He  named  three  things  that  were  wrong, — the 
heating,  the  brake  and  the  carbureter  and  connections.  I  told 
him  I  would  have  any  of  those  things  made  right.  Q.  What  did 
he  say  to  that?  A.  He  said  he  wouldn't  keep  the  truck.  From 
what  he  said  I  took  it  th^t  he  repudiated  the  contract  and  that 
is  the  reason  I  sold  the  truck  to  Mr.  Millang.  He  never  called 
to  see  about  the  truck  or  anything  about  it  after  that  time.  We 
fixed  it  up.'' 

The  act  of  rescission  is  the  unmaking  of  a  contract,  and 
arises  by  mutual  consent,  either  expressed  or  implied.  Plaintiff 
pleads  a  mutual  rescission.  It  requires  the  same  concurrence 
of  minds  as  that  which  made  the  contract,  and  nothing  short  of 
this  will  suffice.  The  mere  termination  or  cancellation  of  a  con- 
tract by  one  party  is  not  in  legal  effect  a  rescission.  True,  it  is 
not  necessary  that  a  formal  agreement  or  release  is  executed,  and 
a  rescission  may  result  from  a  course  of  conduct  of  the  parties 
which  clearly  indicates  their  mutual  consent  and  an  understand- 
ing that  the  contract  is  abrogated.  The  rescission  of  a  contract 
has  the  legal  effect  of  entitling  each  of  the  parties  to  be  placed 
in  statu  quo  as  nearly  as  possible,  and  no  rights  accrue  to  either 
party  under  the  terms  or  provisions  of  the  contract  so  rescinded. 
There  must  be  an  intention  to  rescind.  A  court  is  not  privileged 
to  impose  by  judicial  fiat  an  agreement  of  rescission  upon  the 
parties  when  it  appears  there  was  in  fact  no  such  agreement. 

The  plaintiff  in  the  instant  case  states  that  there  was  no 
rescission.  Likewise  does  the  defendant.  This  concludes  and 
precludes  further  discussion  on  this  subject.  As  bearing  upon 
the  proposition  see,  Pardee  v,  Jones,  161  Iowa  426 ;  Mortensen  v, 
Frederickson  Bros.,  190  Iowa  832 ;  Clark  v.  American  Dev.  & 
Min.  Co.,  28  Mont.  468  (72  Pac.  978). 

The  record  discloses  that  a  few  days  prior  to  the  trial  plain- 
tiff amended  his  petition  by  reciting  for  the  first  time  the  resale 
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of  the  truck  to  Mr.  Millang  as  evidence  of  rescission  of  the  con- 

-     tract  by  defendants.    Responding  to  thi^  amend- 
^*  Son^* pleadings,    ^lent  the  defendants  during  the  trial  but  prior 

to  the  submission  of  the  case  filed  an  amendment 
to  their  answer  in  which  there  is  specifically  recited  the  cona- 
tions upon  which  the  truck  had  been  returned  and  alleging  the 
purchase  money  mortgage  under  which  defendants  understood 
the  truck  to  have  been  voluntarily  surrendered.  The  mortgage 
was  offered  in  evidence  but  upon  objection  the  court  refused  its 
admission,  and  upon  motion  the  amendment  to  the  answer  was 
stricken  from  the  files.  In  view  of  the  prior  pleadings  we  recog- 
nize the  right  of  the  defendants  to  plead  affirmatively  that  the 
return  of  this  truck  and  its  resale  was  by  virtue  of  a  surrender 
under  the  mortgage.  This  mortgage  contained  conditions  under 
which  the  defendants  were  not  only  entitled  to  the  return  of  the 
truck,  but  to  take  it.  It  further  provides  that  the  defendants 
might  sell  the  truck  at  private  sale  without  demand  for  per- 
formance, pay  aU  expenses,  and  apply  the  residue  to  the  pay- 
ment of  the  indebtedness. 

It  is  for  the  jury  to  determine  whether  the  truck  was  re- 
turned under  a  rescinded  contract  or  as  a  matter  of  surrender 
pursuant  to  the  terms  of  the  mortgage.  The  court  was  in  error 
in  striking  the  amendment  to  the  answer  pleading  essential  and 
defensive  matters.  Wherefore  this  cause  is — Reversed  and  re- 
manded. 

Stevens,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


C.  H.  Brock,  Appellant,  v.  Ellsworth  State  Savings  Bank, 

Appellee. 

JUDGMENT:  Setting  Aside  Default — ^Violation  of  Stipulation.  A  de- 
1  fault  may  be  set  aside  on  a  showing  that  plaintiff  himself  had  long 
been  in  default  in  making  up  the  issues;  that  a  stipulation  existed 
under  which  it  was  agreed  that  proceedings  should  be  stayed  pend- 
ing the  outcome  of  plaintiff's  intervention  in  another  action;  that 
negotiations  had  been  repeatedly  had  for  a  compromise;  and  that 
defendant,  in  addition  to  having  a  prima-facie  defense,  was  taken 
wholly  unaware  by  the  default. 
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JUDGMENT:    Setting  Aside  Default — Separate  Trial  of  Issues.    On  an 

2  application  to  set  aside  a  default,  the  merits  of  the  defendant's 
excuse  for  suffering  default,  and  the  issue  whether  defendant  has 
made  a  prima-facie  showing  of  good  defense,  may  be  tried  jointly, 
in  the  absence  of  any  request  for  separate  trials. 

Appeal  from  Hamilton  District  Court. — R.  M.  Wright,  Judge. 

» 

January  10,  1922. 

Plaintiff  obtained  a  judgment  against  defendant  by  de- 
fault. Thereafter,  defendant  filed  its  application  to  set  aside 
the  default,  which  was  sustained  by  the  court.  The  plaintiff 
appeals. — Affirmed, 

Jordan  &  Jordan  and  R,  0.  Remley,  for  appellant. 
0.  J.  Henderson,  for  appeAee. 

Preston,  J. — The  default  judgment  against  defendant  was 
for  about  $1,200  or  $1,300.  This  suit  was  brought  February  5, 
1915,  to  recover  of  the  defendant  $1,000  and  interest,  for  money 
1  Judgment-  set-  deposited  with  defendant,  with  other  papers,  in 
fl°uur*v1oUtiin  ®  ^^"^  tra,AQ  of  some  magnitude.  The  $1,000  was 
of  atipuiation.  deposited  with  the  other  papers  in  escrow.  It 
was  claimed  that  the  money  and  papers  were  deposited  with  one 
Craigwick,  who,  as  an  officer  of  the  bank,  accepted  the  papers 
on  behalf  of  the  bank,  for  the  purpose  of  holding  for  plaintiflE; 
that,  in  violation  of  the  trust,  the  bank  surrendered  the  title  pa- 
pers and  the  money  deposited.  Plaintiff  was  then  represented 
by  Jordan  &  Jordan,  of  Des  Moines.  On  the  same  day  that  this 
suit  was  brought,  another  case  was  filed  by  the  Farmers  Savings 
Bank  against  Ellsworth  Milling  Company,  which  was  a  fore- 
closure suit  in  which  this  plaintiff  was  intervener,  the  question, 
as  we  understand  it,  being  whether  the  savings  bank  or  this 
plaintiff  had  the  prior  claim  to  the  papers,  because  this  plaintiff 
alleged  that  the  defendant  herein  had  wrongfully  delivered  the 
papers  to  the  savings  bank.  Mr.  Henderson,  attorney  for  the 
defendant  herein,  at  that  time  agreed  to  represent  plaintiff. 
Brock,  locally,  but  soon  afterwards  withdrew  from  the  other 
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case,  because  of  conflicting  interests  between  Brock  and  this  de- 
fendant. Mr.  Henderson  has,  at  all  times,  represented  this  de- 
fendant in  the  instant  case.  A  few  days  thereafter,  February 
16,  1915,  a  written  stipulation  in  the  instant  case  was  signed 
by  one  of  the  Jordans  for  plaintiff,  and  by  Mr.  Henderson  for 
defendant,  to  the  effect  that  plaintiff.  Brock,  proposed  to  inter- 
vene and  assert  his  rights  in  the  other  case ;  that  said  interven- 
tion should  be  without  prejudice  to  either  party  to  this  suit; 
that  this  case  might  be  continued  without  rulings  or  orders,  to 
abide  the  final  decree  in  the  other  case,  or  until  a  ten  days' 
written  notice  was  given  by  either  party  hereto,  or  his  attorney, 
to  the  other  party,  or  his  attorney.  No  such  written  notice  was 
ever  given  defendant  or  its  attorney,  nor  had  the  other  case 
been  finally  determined  before  plaintiff  took  a  default  and 
proved  up  his  claim  in  the  instant  case.  The  default  and  judg- 
ment were  entered  July  28,  1919.  This  was  the  afternoon  of  a 
special  term  of  court,  to  try  equity  cases.  Defendant's  counsel 
was  present  in  the  forenoon  of  that  day,  but  absent  in  the  after- 
noon. He  was  not  informed  that  it  was  proposed  to  take  a 
default  and  prove  up  the  case.  One  of  plaintiff's  attorneys  from 
Des  Moines,  and  plaintiff,  had  come  from  Des  Moines.  Counsel 
for  defendant  did  not  know  that  they  were  in  town.  The  de- 
fault was  taken  perhaps  by  Mr.  Remley,  representing  plaintiff 
locally,  and  proved  up  by  plaintiff's  other  counsel.  On  August 
22,  1919,  defendant  filed  its  petition  to  set  aside  the  default  and 
judgment,  and  attached  to  the  application,  aiid  tendered  and 
filed,  prematurely  perhaps,  its  answer.  The  application,  how- 
ever, did  contain  an  affidavit  of  merits,  and  its  excuse  for  having 
made  default.  This  application  was  not  heard  and  determined 
for  nearly  a  year  after  it  was  filed,  at  which  time  the  application 
was  sustained,  the  court  fixing  terms.  Some  of  the  matters  set 
up  as  an  excuse  have  already  been  referred  to,  and  others  will 
be  referred  to  later  herein. 

Before  going  to  that,  it  may  be  well  to  state,  as  briefly  as 
may  be,  other  proceedings  had  herein  prior  to  the  default.  On 
February  15,  1915,  defendant  demurred  to  the  petition.  On 
May  17,  1915,  the  court  ordered  that  the  case  should  be  dis- 
missed, if  it  was  not  noted  for  trial  at  the  next  term  of  court. 
On  June  1st  tnereafter,  that  order  was  set  aside.    The  case  then 
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rested  for  a  year  or  more,  when,  on  October  23,  1916,  defend- 
ant's demurrer  was  submitted  and  sustained.  On  November 
18th  thereafter,  plaintiff  filed  an  amended  and  substituted  peti- 
tion. On  December  5,  1916,  defendant  moved  for  more  specific 
statement,  which  was  sustained  in  part  on  December  6th.  The 
plaintiff  did  not  amend  his  petition  the  next  day,  as  required 
by  Code  Section  3555.  On  the  contrary,  plaintiff  himself  was  in 
default  for  almostHwo  and  one-half  years  before  he  amended  his 
petition,  March  21,  1919,  in  compliance  with  the  order  of  court 
to  make  it  more  specific. 

Defendant  did  not  take  advantage  of  plaintiff's  default. 
The  case  rested  quietly  during  this  time,  and  almost  without  any 
disturbance.  During  that  time,  the  cause  was  once  continued 
and  once  dropped  from  the  calendar  at  plaintiff's  cost,  with 
leave  to  reinstate.  Thereafter,  plaintiff  moved  to  reinstate  the 
case,  which  motion  was  sustained.  During  the  time  stated,  plain- 
tiff filed  three  or  four  trial  notices,  although  he  was  himself 
in  defaidt,  and  the  case  was  not  at  issue.  Defendant's  applica- 
tion to  vacate  was  amended,  as  was  the  plaintiff's  answer  thereto. 
Five  or  six  witnesses  were  examined  in  open  court.  A  number 
of  exhibits  were  introduced  in  evidence,  and  two  afSdavits  by 
plaintiff's  attorneys  were  made  part  of  their  resistance  to  defend- 
ant's petition  to  vacate.  The  defendant  contends  that  plaintiff 
violated  the  written  stipulation,  and  that  it  was  misled  thereby, — 
or  rather,  its  counsel.  Defendant  also  shows  that  it  was  misled 
by  the  other  proceedings  had,  prior  to  the  default  judgment, 
by  plaintiff's  failure  to  cause  the  issues  to  be  made  up,  and  by 
the  further  fact  that,  during  all  this  time,  and  down  to  a  time 
in  1920,  there  was  talk  among  the  three  parties,  plaintiff  and 
the  two  banks,  to  settle  the  matter,  each  of  the  three  to  lose  one 
third  of  the  $1,000;  that  defendant's  counsel  was  lulled  into 
a  sense  of  security  by  the  conduct  of  plaintiff  and  his  attorneys. 

The  application  and  the  evidence  are  too  long  to  refer  to, 
except  in  a  brief  manner,  which  we  shall  attempt  to  do.  The 
evidence  of  defendant's  counsel  is  that  he  had  no  actual  knowl- 
edge of  the  filing  of  plaintiff's  amendment,  March  21st,  though 
he  admits  constructive  notice  by  the  notation  on  the  notice  book, 
which  he  says  he  examined  from  time  to  time.  He  says,  how- 
ever, that  he  had  never  seen  this  filing;  that,  during  the  two 
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and  one-half  years,  plaintiff's  counsel  Jordan  lived  at  Des 
Moines;  that  he  did  not  know  that  Mr.  Remley  was  in  the  ease 
before  the  default  was  entered;  that  Remley 's  name  did  not 
appear  on  the  records,  appearance  docket,  or  bar  dockets;  that 
he  did  not  know  that  any  new  appearance  had  been  made  or 
amendment  filed,  or  that  any  default  would  or  could  be  called 
until  after  the  judgment  had  been  entered,  court  adjourned, 
and  execution  ordered;  that  several  times  t*he  court  proposed 
to  drop  the  case  from  the  calendar  for  want  of  prosecution,  but, 
in  deference  to  the  nonresidence  of  plaintiff  and  his  counsel, 
counsel  for  defendant  asked  the  court  to  let  the  case  rest  without 
dismissal  or  other  order;  that  the  case  was  dropped,  a  time  or 
two,  in  his  absence;  that  Mr.  Remley  was  present  in  court  in 
the  forenoon  of  July  28th,  but  did  not  ask  for  default  while 
Henderson  was  present ;  that  Henderson,  because  of  the  stipula- 
tion, had,  in  good  faith,  endeavored  to  preserve  the  status  of  the 
case,  awaiting  a  determination  of  the  other  case;  that,  when 
the  application  to  vacate  was  first  filed,  Henderson  had  forgotten 
the  written  stipulation,  but  remembered,  in  a  general  way,  that 
there  was  an  understanding  of  that  import,  and  later  found  the 
written  stipulation,  which  was  set  up  in  the  amendment.  The 
same  judge  made  the  order  vacating  the  judgment  who  had 
originally  rendered  the  judgment. 

In  defendant's  application  is  a  showing  of  merits.  Briefly, 
the  defense  is  that  plaintiff  is  not  the  real  party  in  interest, 
having  sold  or  assigned  his  interest  in  the  matter  to  another, 
and  that  Craigwick,  in  this  matter,  was  not  acting  for  the  bank, 
but  that  he  was,  in  fact,  the  agent  of  the  plaintiff  and  in  his 
employ,  and  was  acting  for  plaintiff  only;  that  Craigwick  had 
been  interested  in  the  land  trade  out  of  which  the  deposit  grew, 
and  that  he  had  been  paid,  as  such  agent,  $400  in  money  as 
commission;  that  the  bank  had  nothing  to  do  with  it,  and  as- 
sumed no  responsibility  for  it;  and  that,  if  plaintiff's  own 
agent  violated  his  instructions,  and  used  the  papers  in  a  deal 
with  the  savings  bank,  this  defendant  is  not  responsible.  The 
facts  upon  which  such  defense  rests  are  set  out  in  the  application. 

We  deem  it  unnecessary  to  go  into  the  evidence  in  further 
detail.  Mr.  Henderson's  aflBdavit  or  evidence  is  not  disputed 
in  the  essential  points,  though  there  is  some  conflict  as  to  some 
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points.  Henderson  is  corroborated  at  some  points  by  testimony 
for  plaintiff.  The  stipulation  before  referred  to  was  in  writing, 
and  is  not  denied,  although  counsel  for  plaintiff  claim  that  it 
had  been  waived  or  abandoned  by  the  conduct  of  counsel  for 
defendant,  before  set  out. 

1.  Appellant  contends  that  the  two  matters  referred  to  in 
the  statute — that  is,  the  showing  as  to  the  excuse  for  the  default 
and  the  showing  as  to  the  merits  of  the  defense — should  have 
2.  Judgment:  set-    ^^^  *^^^^  Separately.     Appellant  did  not  ask 

fiuuT^Jepa^  ^^^^  *^^s  be  done.  It  was  competent  for  the 
trial  of  iwuefi.  parties  to  waivc  a  separate  trial,  and  to  try  both 
in  one.  Dolph  v.  Wortman,  191  Iowa  1364.  The  statutory  re- 
quirements seem  to  be  somewhat  different  where  the  application 
is  made  during  the  same  term  (Code  Section  3790)  and  where 
the  application  is  made,  as  here,  at  a  later  term  (Code  Section 
4097).  After  the  default  is  set  aside,  the  case  will  be  tried 
on  the  merits.  But  it  is  not  contemplated  that  the  merits  of  the 
defense  or  the  case  shall  be  tried  out  on  the  application  to 
vacate  the  judgment.  A  prima-facie  showing  is  all  that  is 
required.  Johnson,  Lane  &  Co.  v.  Nash-Wright  Co.,  121  Iowa 
173,  182. 

2.  Numerous  cases  are  cited  by  appellant  to  the  proposition 
that  mere  negligence  of  one's  attorney  is  not  ground  for  setting 
aside  a  default,  and  that  judgment  should  not  be  vacated  in 
favor  of  one  who  fails  to  show  that  he  has  a  defense  to  the  action. 
These  legal  propositions  are  not  disputed.  The  trial  court  found 
that  there  was  a  sufBcient  showing  to  excuse  defendant's  default, 
and  as  to  the  merits.  Considering  the  stipulation  that  was  en- 
tered into  between  the  attorneys,  plaintiff's  default  and  delay, 
the  negotiations  for  settlement,  and  all  the  circumstances  in  the 
case,  some  of  which  have  been  before  stated,  we  are  of  opinion 
that  the  trial  court  did  not  abuse  its  discretion  in  setting  aside 
the  default  and  granting  a  new  trial.  The  showing  as  to  de- 
fendant's excuse  for  the  default  and  as  to  the  merits  was  suf- 
ficient. As  sustaining  our  conclusion,  see  Wallace  v.  Wallace, 
141  Iowa  306 ;  Bennett  v,  Carey,  72  Iowa  476 ;  Fogarty  v.  Bat- 
tles, 145  Iowa  61 ;  Oviatt  v.  Oviatt,  174  Iowa  512,  521 ;  Reilley  v. 
Kinkead,  181  Iowa  615. 

3.  The  trial  court  has  a  large  discretion  in  ruling  on  an 
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application  to  set  aside  a  default,  particularly  where  a  new  trial 
is  granted,  rather  than  where  it  is  refused ;  and  unless  there  was 
a  manifest  abuse  of  such  discretion  in  permitting  a  trial  upon 
the  merits,  the  order  of  the  court  will  not  be  disturbed.  Hueston 
V,  Preferred  Ace,  Ins.  Ca.,  161  Iowa  521 ;  Bock  Island  Plow  Co. 
V.  Bixby,  166  Iowa  559,  565 ;  Nels  v.-  Rider,  185  Iowa  781,  784 ; 
Foley  V,  Leisy  Brew.  Co.,  116  Iowa  176 ;  Sitzer  v.  Femloff,  112 
Iowa  491. 

4.  As  we  understand  the  record,  defendant  filed  its  answer 
on  the  same  day  that  the  petition  to  vacate  the  order  was  filed, 
and  tendered  answer  by  attaching  a  copy  to  the  application. 
The  terms  imposed  by  the  trial  court  in  vacating  the  judgment 
were  that  judgment  was  rendered  against  defendant  for  the  costs 
until  that  time.  The  order  does  vacate  the  judgment,  and 
permits  defendant  to  defend,  and  sets  the  case  down  for 
trial  at  the  next  term.  It  made  no  reference  to  filing  answer 
by  defendant.  Since  appellant  contends  that  the  answer  was 
prematurely  filed,  appellee  is  now  given  leave  to  refile  the  an- 
swer; or  perhaps  counsel  may  agree  that  the  answer  already 
filed  may  be  so  considered. 

The  judgment  and  order  of  the  district  court  is — Affirmed, 

Stevens,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


City  National  Bank  of  Auburn,  Indiana,  Appellant,  v.  M.  R. 

Mason  et  al..  Appellees. 

FBAX7D:     Acts  Constituting — False  Statement  of  Intention.     A  false 

1  statement,  with  intent  to  defraud,  of  what  one  intends  to  do  may 
constitute  a  legal  fraud.  So  held  where  a  party,  with  such  intent, 
falsely  represented  that  he  intended  to  erect  valuable  improvementB 
on  designated  land,  when,  at  the  time,  he  had  no  such  intention, 
nor  were  such  improvements  ever  erected. 

EVIDENCE:     Parol  As  Affecting  Writings — Conditional  Delivery  of 

2  Note.  Parol  evidence  is  admissible  to  show  that  a  negotiable  prom- 
issory note,  complete  in  itself,  was  not  to  be  negotiated  until  the 
happening  of  a  certain  event. 

BILLS  AND  NOTES:     Holder  in  Due  Course — ^When  Issue  for  Jury. 

3  Uncontradicted  and  unimpeached  testimony  that  the  holdership  of 
a  negotiable  promissory  note  is  in  "due  course,*'  coupled  with  no 
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circumstance  from  which  the  jury  could  reasonably  infer  bad  faith, 
renders  the  issue  of  such  holdership  one  for  the  court.  But  negli- 
g€%c€  in  the  purchase  of  the  note,  deliberate  failure  to  make  inquiry 
as  to  the  consideration  therefor,  and  equivocation  by  the  holder  as  to 
whether  he  was  an  owner  or  a  mere  collector,  may  be  such  as  to 
carry  such  issue  to  the  jury. 

Appeal  from  Hardin  District  Court. — H.  E.  Fry,  Judge. 

January  10, 1922. 

Action  at  law  by  plaintiff  as  a  holder  in  due  course  on  a 
promissory  note  executed  by  defendants.  Defendants  plead 
fraud  in  the  inception  of  the  note.  Verdict  of  jury  finding  for 
the  defendants  and  judgment  for  costs  entered  against  plaintiff. 
Plaintiff  appeals. — Affirmed. 

Geo.  W.  Ward,  for  appellant. 

W.  R.  WUiiams  and  /.  E.  Burnstedt,  for  appellees. 

De  Graff,  J. — Plaintiff  predicates  its  right  to  recover 
against  defendants  on  a  promissory  note  for  $522.16  executed 
by  them  to  the  De  Soto  Motor  Car  Company,  which  note  was,  as 
1  peaud-  acta  con-  aU®gc<i>  thereafter  and  before  maturity  for  value 
'titeirSSt  of^*  ®^^^  ^^  plaintiff  without  any  knowledge  or  notice 
intention.  qq  fj^Q  part  of  plaintiff  of  claimed  defenses.    The 

note  bears  date  August  12,  1913,  matured  January  1,  1914,  and 
was  given  for  stock  to  be  issued  to  the  makers  upon  the  incorpora- 
tion of  the  payee  company. 

Two  defenses  are  pleaded  by  defendants:  (1)  Fraud  in  the 
inception  of  the  note.  (2)  That  said  note  was  negotiated  and 
sold  in  violation  of  an  agreement  between  the  original  parties 
thereto. 

The  court  in  an  instruction  on  the  first  issue  limited  the  jury 
to  the  consideration  of  but  one  of  the  alleged  misrepresentations, 
to  wit:  that  the  **said  De  Soto  Motor  Car  Company  was  going  to 
erect,  or  that  it  was  its  intention  and  purpose  to  erect  a  manu- 
facturing plant  at  Auburn,  Indiana,  with  the  proceeds  of  the 
capital  stock  of  said  company ;  said  stock  to  consist  of  ten  shares 
of  $1,000  each.''    This  was  a  proper  limitation. 
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At  first  blush  the  fraud  specification  submitted  appears  to 
be  simply  a  false  promise,  and  not  coupled  or  cormected  with 
any  past  or  present  material  fact  misrepresentation.  The  mere 
failure  to  carry  out  a  promise  or  expressed  intention  in  futuro 
does  not  per  se  constitute  fraud.  If  such  statements  are  made, 
and  made  in  good  faith  and  believed  at  the  time  by  the  repre- 
senter  to  be  true,  then  fraud  cannot  be  predicated  on  such  state- 
ments, even  though  the  declared  purpose  was  not  consummated 
or  the  intention  effectuated. 

,  Briefly  stated  a  false  promise  to  do  something  in  the  future 
does  not  constitute  fraud.  However,  if  the  promise  is  made  with 
no  intention  of  performance,  but  for  the  purpose  of  accomplish- 
ing fraud,  a  different  situation  arises.  City  Dep.  Bank  v.  Green, 
138  Iowa  156. 

**The  state  of  a  man's  mind  at  a  given  time  is  as  much  a 
fact  as  is  the* state  of  his  digestion.  Intention  is  a  fact."  Sivift 
V.  Rounds,  19  R.  I.  527. 

Therefore  to  constitute  fraud,  as  charged  in  the  instant 
case,  it  must  be  established  by  a  preponderance  of  the  evidence 
not  only  that  the  alleged  misrepresentation  or  statement  was 
made,  but  also  that  at  the  very  time  of  its  making,  the  repre- 
senter  knew  it  was  false,  and  that  in  fact  there  was  no  intention 
or  purpose  to  erect  a  manufacturing  plant  as  represented.  The 
trial  court  so  instructed.  It  is  a  fact  question  whether  he  made 
such  statement  falsely,  and  with  a  secret  intention  to  mislead 
and  deceive  the  defendants. 

It  is  established  with  reasonable  certainty  that  no  manufac- 
turing plant  was  ever  erected,  and  the  jury  could  reasonably 
have  found  from  the  circumstances  that  the  proposed  company 
was  never  incorporated  or  that  stock  was  ever  issued.  The  repre- 
senter  Field  was  the  promoter  of  the  De  Soto  Motor  Car  Com- 
pany and  was  also  the  factory  representative  and  salesman  of 
the  Zimmer  Manufacturing  Company  of  Auburn,  Indiana,  which 
was  engaged  in  the  manufacture  and  sale  of  automobiles.  At  the 
time  the  note  was  executed  and  delivered  to  him,  he  and  he  only, 
was  organizing  the  proposed  company  by  selling  stock  to  be  issued 
upon  its  incorporation. 

We  deem  it  unnecessary  to  recite  in  detail  the  testimony 
offered  on  behalf  of  the  defendants  in  support  of  the  fraud 
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pleaded.  Sufficient  to  state  that  a  jury  question  was  presented 
and  that  the  verdict  is  not  without  support  in  this  record. 

It  is  the  further  claim  of  the  defendants  that  prior  to  the 
execution  of  the  note  and  as  an  inducement  to  its  delivery  it 
was  orally  agreed  between  them  and  the  representative  of  the 
2.  evidknce:  parol  ^^  ^^^^  Motor  Car  Company  that  the  said  com- 
fn  ?''^^coJiYiti™ai  P^^^  ^0^^^  ^^^t  negotiate  or  dispose  of  said  note 
delivery  of  note,  ^ntil  the  company  was  organized  and  defend- 
ants had  received  their  share  of  stock,  which  in  fact  was  never 
issued.  The  note  was  subsequentlv  negotiated  to  the  plaintiff 
bank  by  said  company  through  Field  and  at  the  time  of  the 
transfer  was  indorsed  ''De  Soto  Motor  Car  Compaiiy.  Per 
L.  A.  Miller."  Both  defendants  testified  that  the  note  was  not 
to  be  negotiated  or  sold  until  the  stock  was  issued  and  that  **he 
(Field)  would  take  care  of  the  notes  and  keep  them  in  his  pos- 
session until  he  issued  us  stock  in  the  company.'' 

The  title  of  a  person  who  negotiates  a  negotiable  instrument 
in  breach  of  faith  is  defective.  Section  3060-a55,  Code  Supple- 
ment, 1913.  When  it  appears  that  an  instrument  is  negotiated 
in  breach  of  faith  or  under  such  circumstances  as  amount  to 
fraud  then  the  presumption  of  bona  fides  no  longer  exists,  and 
the  burden  is  upon  the  holder  to  prove  that  he  is  in  fact  a  holder 
in  due  course.    In  re  Estate  of  PhUpott,  169  Iowa  555. 

As  to  all  parties  other  than  a  holder  in  due  course  the  de- 
"  livery  of  the  note  may  be  shown  to  have  been  conditional.  Sec- 
tion 3060-al6,  ibid.  Although  the  instrument  is  a  complete  con- 
tract in  itself,  parol  evidence  is  admissible  to  prove  that  it  was 
not  to  become  enforcible  until  the  performance  of  a  condition 
precedent  by  the  obligee.  If  the  agreement  or  condition  is  vio- 
lated and  the  note  negotiated  it  is  incumbent  upon  the  indorsee 
to  prove  that  he  is  a  bona  fide  holder.  McNight  v.  Parsons, 
136  Iowa  390. 

In  other  words  the  burden  is  upon  the  holder  to  prove  that 
at  the  time  the  note  was  negotiated  to  him  not  only  that  he  had 
no  notice  of  any  infirmity  in  the  instrument,  but  also  that  he 
had  no  notice  of  any  defect  in  the  title  of  the  person  negotiating 
it.  Section  3060-a52,  ibid.  The  trial  court  submitted  this  issue 
under  correct  instructions. 

The  jury  having  resolved  the  evidence  in  favor  of  the  de- 
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f endants  on  one  or  both  of  the  propositions  submitted,  it  must 
now  be  determined  whethei*  the  plaintiflE  is  a  holder  in  due 

course  and  whether  this  question  should  have 
■  notes:  holder  been  Submitted  to  the  jury  or  determined  by 
when^iBBue'for  the  court  as  a  matter  of  law.  Ordinarily  the 
^^^^'  bona  fides  in  the  purchase  of  a  negotiable  instru- 

ment is  a  question  of  fact.  When  the  evidence  offered  in  support 
of  the  holder  in  due  course  is  uncontradicted,  the  witnesses  stand 
unimpeached,  and  no  reasonable  inferences  may  be  drawn  by  the 
jury  from  the  facts  and  circumstances  surrounding  the  nego- 
tiation and  purchase  of  the  instrument  tending  to  prove  mala 
fides,  a  court  is  justified  in  refusing  to  submit  such  question  to 
the  jury.  Johnson  v.  Buffalo  Center  St.  Bank,  134  Iowa  731 ; 
Edelen  v.  First  Nat  Bank  (Md.),  115  Atl.  599. 

The  rights  of  the  plaintiff  bank  are  to  be  determined  by  the 
simple  test  of  honesty  and  good  faith  and  not  by  a  specidative 
issue  as  to  its  diligence  or  negligence.  While  carelessness  or 
negligence  is  not  the  equivalent  of  notice,  and  as  a  matter  of 
law  not  sufficient  to  defeat  the  title  of  a  purchaser  of  a  promis- 
sory note  for  value,  it  may  be  such  that  it  tends  to  impeach  the 
bona  fides,  and  make  a  jury  question.  Robertson  v,  V.  8.  Live 
Stock  Co.,  164  Iowa  230;  Iowa  Nat.  Bank  v.  Carter,  144  Iowa 
715. 

Furthermore  the  purchaser  of  commercial  paper  is  under 
no  duty  to  investigate  the  consideration  which  moved  the  execu- 
tion and  delivery  of  such  paper,  and  his  failure  to  make  inquiry 
is  not  to  be  charged  against  him  as  an  act  of  bad  faith.  If  it 
may  be  inferred,  however,  that  he  purposely  or  knowingly  avoids 
such  inquiry,  or  such  facts  are  disclosed  that  would  reasonably 
demand  inquiry,  his  failure  in  this  respect  is  proper  subject- 
matter  for  the  jury. 

The  negotiation  and  sale  of  the  instant  note  was  made 
through  Mr.  Field.  The  indorsement  was  made  by  the  book- 
keeper of  the  company  who  was  not  an  officer  of  the  payee. 
The  indorsement  was  made  upon  the  verbal  authority  of  Mr. 
Field  but  the  bookkeeper  took  the  note  directly  to  the  bank  and 
delivered  it  to  the  cashier  of  the  bank.  See  City  Nat.  Bank  v. 
Mason,  181  Iowa  824. 

It  is  also  shown  that  the  bank  first  claimed  that  it  held  the 
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note  for  collection  only,  and  sent  notice  to  the  makers  to  this 
effect.  It  is  a  reasonable  inference  that  upon  failure  to  secure 
payment,  this  suit  was  instituted  by  the  bank  claiming  to  be  an 
innocent  purchaser  for  value  before  maturity.  These  matters 
took  the  question  of  the  bona  fides  to  the  jury. 

Upon  the  whole  record  we  find  no  prejudicial  error  and  the 
judgment  entered  is  therefore — Affirmed. 

Stevens,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Converse  Rubber  Shoe  Company,  Appellant,  v.  Sol  Rozen, 

Appellee. 

PLEADING:    Action  on  Open  Accoimt — ^Presumption  from  Verification. 

1  A  verified  petition,  in  an  action  on  open  account,  accompanied  by 
a  bill  of  particulars,  precludes  a  directed  verdict  in  favor  of  a  de- 
fendant who  stands  on  a  sweeping  unverified  denial. 

EVIDENOE:     Competency— Value   not  Provable   by   Ez-Parte   Order. 

2  The  value  of  goods  may  not  be  proven  by  a  written  order  made  out 
by  a  salesman  after  obtaining  an  oral  order. 

Appeal  from  Cedar  Rapids  Superior  Court. — A.  B.  Clark,  Judge 

January  10,  1922. 

Action  at  law  to  recover  on  open  account  the  value  of  goods 
and  merchandise  sold  by  plaintiff  to  defendant.  At  close  of 
plaintiff's  testimony  defendant  moved  for  a  directed  verdict  in 
his  favor.  The  trial  court  sustained  the  motion  and  entered 
judgment  against  the  plaintiff  for  costs.  Plaintiff  appeals. — 
Reversed. 

H.  C.  Rohbins,  for  appellant. 
Crissman  <fc  Linville,  for  appellee. 

Db  Graff,  J. — Plaintiff  in  its  verified  petition  alleged  that 
it  sold  and  delivered  to  the  defendant  at  his  instance  and  re- 
quest  certain  goods  and  merchandise  as  shown  by  a  bill  of  par- 
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ticulars  attached  to  the  petition  and  made  a  part 

*  acUon  on  open    thereof  J  that  the  price  and  values  of  the  mer- 

?umptU)n  ?r^      chandisc  as  disclosed  therein  are  the  reasonable 

verincation.  .  ,,  ^  .-»  i.j'  uj 

prices  and  values  of  the  merchandise  so  sold  and 
delivered,  and  that  there  is  still  due  the  plaintiff  after  deducting 
certain  cash  credits  and  merchandise  returned  the  sum  of  $178.01. 
Defendant  in  an  unverified  answer  denied  both  generally  and 
specifically  every  material  allegation  contained  in  said  petition 
and  further  denied  that  he  is  indebted  to  the  plaintiff  in  any  sum 
whatever. 

Upon  the  conclusion  of  plaintiff's  testimony  defendant 
moved  for  a  directed  verdict  and  as  priiaary  grounds  therefor 
alleged  that  the  testimony  failed  to  show  that  the  defendant  is 
indebted  in  any  sum  to  the  plaintiff  and  that  there  is  no  evidence 
upon  which  the  jury  could  return  a  verdict  in  favor  of  the 
plaintiff.  This  motion  was  sustained  by  the  trial  court  and  error 
is  predicated  on  the  ruling. 

Did  plaintiff  establish  a  prima-facie  case  when  it  rested! 
Under  the  statute  and  the  pleadings  herein  we  answer  in  the 
aflBrmative.     Code  Section  3624  provides: 

*  *  In  all  actions  for  money  due  upon  an  open  account,  •  •  • 
and  the  petition  is  duly  verified,  and  where  a  bill  of  particulars 
of  said  account  is  incorporated  into  or  attached  to  the  petition, 
if  the  defendant  •  •  •  fails  to  controvert  or  deny  the  same  or 
any  of  the  items  thereof  by  pleading  duly  verified,  the  account, 
or  so  much  thereof  as  is  not  so  controverted  or  denied,  shall  be 
taken  as  true  and  admitted." 

This  is  a  companion  statute  to  Code  Sec.  3640.  The  legis- 
lature intended  to  put  written  instruments  and  open  accounts 
properly  pleaded  on  the  same  footing,  and  require  denial  under 
oath  or  the  instrument  is  taken  as  ** genuine  and  admitted"  and 
the  account  as  **true  and  admitted."  See  Templin  v,  Roth- 
weiler,  56  Iowa  259. 

The  items  of  account  as  pleaded  are  clearly  provable  by 
plaintiff  by  its  books  of  original  entry.  Lyman  &  Co,  v.  Bechtel 
&  BosSy  55  Iowa  437.  Plaintiff  having  pleaded  in  conformity 
to  the  provisions  of  this  statute  is  entitled  to  the  benefits  thereof, 
and  the  defendant  is  put  upon  his  proof.  Defendant  having 
failed  to  conform  by  filing  a  verified  answer  controverting  the 
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account  as  pleaded,  the  account  ''shall  be  taken  as  true  and  ad- 
mitted.'' This  means  admitted  as  true  on  the  part  of  the  de- 
fendant. Had  plaintiff  before  trial  moved  for  judgment  on  the 
pleadings,  the  court  unless  defendant  verified  his  answer  would 
have  been  justified  in  entering  judgment. 

The  evidence  in  the  instant  case  discloses  that  the  plaintiff 
through  C.  B.  Collins,  its  commercial  agent,  received  an  oral 
order  from  the  defendant  on  September  30,  1918  for  60  pairs 
2.  evidkkob:  com-    ^^  rubber  shoes  or  ** arctics"  and  that  the  same 

5Sf ^vabS'^by    ^v®^®  shipped  by  the  plaintiff  to  the  defendant ; 

M-parte  order,  that  the  plaintiff  and  defendant  had  had  prior 
business  transactions  of  like  character ;  that  at  the  time  the  last 
order  was  given  plaintiff's  salesman  wrote  the  order  in  his  pocket 
order  book  and  gave  to  the  defendant  a  duplicate  copy  thereof  on 
which  was  written  a  guaranty  of  the  quality  of  the  goods  to  be 
shipped ;  that  on  the  evening  of  the  day  that  the  order  was  given 
to  Collins  by  the  defendant  the  salesman  prepared  a  memoran- 
dum order  known  as  Exhibit  A  which  was  sent  to  the  plaintiff 
company  and  upon  which  order  the  goods  were  subsequently 
shipped.  Exhibit  A  is  the  customary  order  used  by  travelini^ 
salesmen  containing  date,  order  number,  salesman's  name,  di- 
rections as  to  shipment,  description  of  the  goods  to  be  shipped, 
and  the  amount  sold  with  price.  This  particular  order  was 
identified  by  plaintiff's  salesman  and  the  circumstances  sur- 
rounding its  making  were  explained  by  him.  True  the  defendant 
was  not  present  at  the  time  the  order  was  prepared  and  was  not 
acquainted  with  its  contents  until  first  seen  by  him  upon  the 
trial  of  this  case.  It  was,  however,  in  conformity  to  the  oral 
order  given  by  the  defendant  for  the  goods  subsequently  de- 
livered. 

Plaintiff  after  identifying  the  order  offered  it  in  evidence, 
but  upon  the  objection  of  the  defendant  that  it  was  incompetetit 
and  immaterial  the  court  refused  its  admission.  If  the  sole  pur- 
pose of  the  introduction  of  the  order  was  to  establish  the  reason- 
able value  of  the  goods  in  question,  the  ruling  of  the  trial  court 
is  correct.  It  cannot  be  claimed  that  a  mere  recital  of  value  in 
an  order  of  this  character  would  be  binding  upon  a  vendee  in 
the  absence  of  proof  that  the  value  as  shown  therein  is  the  rea- 
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sonable  value  of  the  goods  at  the  time  in  question,  or  the  agreed 
price  at  the  time  of  sale. 

The  court  erred  in  sustaining  defendant's  motion  for  a  di- 
rected verdict  and  therefore  this  cause  is — Reversed  and  re- 
manded. 

Stevens,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Simon  Folson,  Appellant,  v.  J.  C.  Piper  et  al.,  Appellees. 

ABBEST:  Care  of  Prisoner's  Property.  A  peace  officer,  upon  making 
a  legal  arrest,  is  under  no  obligation  to  care  for  property  of  the 
prisoner  not  connected  with  the  arrest,  when  the  prisoner  makes 
no  request  for  such  care,  and  when  the  officer  has  no  reasonable 
ground  to  believe  that  the  place  where  the  property  is  left  is  unsafe. 

Appeal  from  Boone  DistriQt  Court, — R.   M.   Wright,   Judge. 

January  10,  1922. 

Action  on  the  case  to  recover  damages  based  on  the  negli- 
gence of  the  defendants.  The  opinion  states  the  facts.  The  trial 
court  directed  verdict  and  entered  judgment  for  costs  against 
plaintiff.    Plaintiff  appeals. — Affirmed. 

D.  G.  Baker  and  Lant  H.  Doran,  for  appellant. 

■ 

T.  J.  Mahoney  and  F.  L.  Ma-ckey,  for  appellees. 

De  Graff,  J. — This  action  is  predicated  on  the  alleged  neg- 
ligence of  defendants,  as  peace  officers,  in  leaving  an  automobile 
belonging  to  plaintiff  on  a  public  highway  upon  the  arrest  of 
plaintiff's  son  who  was  then  in  possession  of  said  automobile. 

Defendant  Piper  was  a  constable  and  defendant  Taylor  was 
the  marshal  in  the  town  of  Ogden,  Iowa.  Plaintiff's  18-year  old 
son  Fred  accompanied  by  four  of  his  boy  companions  drove 
plaintiff's  car  from  his  home  in  Boone  west  on  the  Lincoln  High- 
way to  a  point  three  miles  east  of  Ogden  where  the  car  broke 
down,  and  it  was  moved  to  the  side  of  the  highway.    Another  car 
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came  along  a  few  minutes  later  and  stopped.  The  boys  in  the 
other  ear  were  acquainted  with  the  Poison  crowd,  and  after  a 
few  moments  of  conversation  the  two  groups  engaged  in  a 
friendly  crap  game.  This  was  about  midnight  on  the  evening 
of  October  30,  1920.  The  game  had  been  in  progress  about 
two  hours  when  the  defendant  officers  appeared  on  the  scene. 
All  of  the  boys  were  arrested  and  were  taken  forthwith  before 
a  justice  of  the  peace  in  the  town  of  Ogden  and  there  charged 
by  information  with  unlawful  assembly.  A  plea  of  guilty  was 
entered  respectively  by  all  of  the  boys  and  a  small  fine  was 
assessed  against  each  which  was  paid.  This  procedure  lasted 
about  an  hour,  and  upon  the  adjournment  of  the  court  the  de- 
fendants offered  to  take  the  boys  back  to  their  cars.  Some  of 
them  went  back  with  officer  Piper,  and  others  including  plain- 
tiff's son  remained  in  Ogden.  It  was  discovered  upon  the  re- 
turn to  the  cars  that  someone  had  stolen  casings,  rims,  inner 
tubes  and  minor  accessories  from  the  Folson  car  and  a  spot  light 
from  the  other  car. 

At  the  time  of  the  arrest  no  objection  was  made  by  anyone 
to  the  officers  in  leaving  the  car  on  the  highway  where  it  was 
stalled,  nor  was  any  request  for  protection  to  the  car  made  at 
the  time  or  during  Folson  *s  absence. 

At  the  close  of  plaintiff's  testimony  defendants  moved  for 
a  directed  verdict  on  the  primary  grounds  (1)  that  the  arrest 
of  Fred  Folson  was  not  the  proximate  cause  of  the  damage  sus- 
tained (2)  that  the  defendants  in  discharge  of  their  duties  as 
peace  officers  had  the  right  under  the  circumstances  to  take 
Fred  Folson  into  custody,  and  were  not  under  the  circum- 
stances legally  required  to  guard  his  car  during  his  absence  and 
(3)  that  no  claim  is  made  that  Fred  Folson  asked  for  protection 
to  the  car  during  his  absence  or  made  any  objection  to  leaving 
the  car  on  the  highway  while  under  arrest.  The  court  sustained 
this  motion  and  entered  judgment  against  the  plaintiff  for  costs. 
Error  is  predicated  on  this  ruling. 

As  preliminary  to  the  pronouncement  of  the  law  of  this 
case  it  may  be  said  that  the  arrest  was  lawful.  Code  Section 
5196.  Furthermore  the  manner  of  the  arrest  was  in  accordance 
with  law.  Code  Section  5199.  There  is  no  statutory  duty  im- 
posed upon  an  officer  under  the  circumstances  of  this  case  in 
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relation  to  property  in  possession  of  the  person  arrested.  His 
authority  in  this  particular  is  defined  in  Code  Section  5204.  See 
also  Commercial  Exch.  Bank  v.  McLeod,  65  Iowa  665.  The  pri- 
mary duty  of  the  defendant  oflScers  in  making  the  arrest  was 
to  take  the  arrested  persons  into  custody  and  without  unneces- 
sary delay  cause  them  to  appear  before  a  magistrate.  This  duty 
was  performed. 

Under  the  circumstances  was  there  a  common-law  duty  im- 
posed upon  the  officers  to  exercise  reasonable  care  to  protect 
plaintiff's  property  from  injury  and  theft,  and  for  a  failure 
to  exercise  such  care  must  the  defendants  answer  in  damages? 
It  may  not  be  said  under  the  facts  disclosed  by  this  record  that 
the  defendants  could  anticipate  that  a  third  person  would  inter- 
fere and  molest  the  automobile.  The  place  was  not  a  dangerous 
or  unsafe  place  and  it  is  also  important  to  observe  that  no  re- 
quest for  protection  was  made  by  plaintiff's  son  nor  was  the 
slightest  objection  entered  by  him  in  the  leaving  of  the  car  by 
the  side  of  the  road  where  it  had  been  stalled  for  several  hours. 

Wrongful  acts  of  independent  third  persons  not  intended  or 
to  be  anticipated  by  the  defendants  cannot  be  regarded  in  law  as 
the  natural  consequences  of  the  act  of  the  defendants  in  mak- 
ing the  arrest.    22  Ruling  Case  Law  132. 

The  controlling  question  is  whether  the  petition  and  the 
evidence  offered  in  support  thereof  is  sufficient  to  establish  that 
the  defendant  officers  knew  or  had  reasonable  cause  to  believe 
that  the  automobile  was  in  an  imsafe  place  and  likely  to  be  mo- 
lested at  the  place  where  it  was  left.  Had  the  place  itself  been 
unsafe  or  dangerous,  had  the  officers  over  the  objections  of  the 
plaintiff's  son  refused  to  permit  him  to  remove  the  auto  to  an- 
other and  safer  place,  had  the  possessor  objected  to  leaving  the 
auto  upon  his  arrest  or  had  the  officers  refused  to  take  any  steps 
to  preserve  or  look  after  the  property  upon  request  a  different 
case  would  be  presented.  See  Whitehead  v.  Stringer,  106  Wash. 
501  (180  Pac.  486,  5  A.  L.  R.  358). 

The  officers  may  have  taken  charge  of  the  car  without  be- 
ing liable  for  conversion,  but  they  were  not  legally  required  to 
do  so  under  the  facts  presented.    Jones  v.  Root,  72  Mass.-  435. 

In  Jay  v.  Almy,  13  Fed.  Cases  387,  1  Woodb.  &  M.  262, 
(Circuit  Court,  D.  Massachusetts)  relied  upon  by  appellant  it  is 
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disclosed  that  a  captain  of  a  whaling  vessel  placed  one  of  his 
sailors  nnder  arrest  and  delivered  him  to  authorities  in  port 
and  failed  to  deliver  the  prisoner's  personal  property  then  on 
board.  The  action  is  in  libel  to  recover  from  the  captain  the 
loss  of  plaintiff's  property.  This  was  in  effect  a  conversion.  Jus- 
tice Woodbury,  speaking  for  the  court,  said  : 

**My  own  view  of  this  part  of  the  case  is,  that  when  taking 
Jay  on  shore  he  [the  captain]  should  have  taken  with  him  and 
delivered  to  him  his  clothes  and  other  property,  and  that  not 
doing  this,  when  the  articles  were  in  his  charge,  and  Jay  im- 
prisoned so  as  to  be  unable  to  look  after  them  himself,  was  a 
conversion  of  them,  and  the  captain  ought  to  respond  for  their 
value,  and  the  more  especially  so,  as  it  is  probable  he  sold  a 
portion  of  them.*' 

The  facts  of  the  case  and  the  principle  applied  are  essentially 
different  from  the  case  at  bar. 

There  is  a  question  of  public  policy  involved  in  the  instant 
case.  The  primary  duty  of  an  officer  in  the  absence  of  statute  in 
making  an  arrest  is  not  ordinarily  to  be  subordinated  to  the 
responsibility  of  caring  for  the  property  of  his  prisoner.  Cir- 
cumstances may  arise  in  which  an  officer  in  the  exercise  of  com- 
mon sense  and  ordinary  prudence  should  either  undertake  to  care 
for  the  property  of  the  person  arrested,  or  permit  the  latter  to 
arrange  for  its  care.  Under  ordinary  circumstances,  however,  no 
such  duty  is  imposed  and  law  enforcement  requires  the  negation 
of  such  a  rule.  The  judgment  entered  by  the  trial  court  is — 
Affirmed. 

Stevens,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Martin  Heenan,  Appellant,  v.  Gold  Goose  Coal  &  Mining 

Company,  Appellee. 

TBIAL:     Instructloiifl — ^Paraphrasing  AUegatlons  of  Negligence.     The 

1  ■  court  may  very  properly  paraphrase  and  condense  different  grounds 
'  of  negligence. 

NSOLIOENOE:     Assumption  of  Bisk — Inaccurate  Plea.     A  plea  that 

2  miners,  by  leaving  their  tools  in  the  mine  during  the  nighttime, 
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assumed  the  risk  of  loss  from  the  flooding  of  the  mine,  is  suficient 
to  justify  the  presentation  of  the  issue,  though  rendered  somewhat 
inaccurate  by  being  referred  to  as  a  risk  *' incident  to  the  employ- 
ment. ' ' 

MINES  AND  MINEBAIjS:    Operation  of  Mines — Subterranean  Waters. 

3     Principle  recognized  that  the  opening  up  of  subterranean  waters  in 

mining  operations  may  be  an  accident  over  which  the  mine  owner 

may  have  no  control,  and  for  which  he  would  not  be  responsible  in 

damages. 

Appeal  from  Monroe  District  Court. — D.  M.  Anderson,  Judge. 

January  10,  1922. 

Action  at  law,  to  recover  damages  for  the  value  of  mining 
tools  lost  in  the  service  of  defendant.  Verdict  and  judgment 
for  defendant,  and  plaintiff  appeals. — Affirmed. 

John  T,  Clarkson  and' Fred  C,  Huebner,  for  appellant. 
B.  W.  Bates  and  Richmond  &  Richmond,  for  appellee. 

Per  Curiam. — On  March  15,  1918,  the  plaintiff  and  26 
fellow  workmen  were  engaged  as  coal  miners  in  the  service  of 
the  defendant  company.  At  the  close  of  their  day's  work,  these 
employees,  following  the  usual  custom,  left  their  tools  in  the 
mine,  preparatory  to  a  resumption  of  their  use  on  the  following 
morning.  During  the  night,  the  mine,  or  a  considerable  portion 
thereof,  was  flooded  by  a  large  volume  of  water,  with  the  result 
that  the  tools  left  therein  were  lost.  The  plaintiff  in  this  case 
suffered  a  loss  of  that  character,  and  in  his  own  behalf  and  as 
assignee,  representing  his  companions  in  that  misfortune,  he 
brings  this  action,  on  the  theory  that  the  negligence  of  the  de- 
fendant was  the  proximate  cause  of  the  loss. 

The  specifications  of  alleged  negligence  are:  (1)  That  the 
defendant  negligently  failed  to  cause  a  drill  hole  to  be  driven 
ahead  of  the  working  face  of  the  mine — a  precaution  which 
would  have  revealed  the  danger  and  given  the  workmen  timely 
warning  to  remove  their  tools;  (2)  that  defendant  failed  to  exer- 
cise proper  caution  in  extending  its  work  in  the  direction  of  an 
old  abandoned  mine,  containing  water;  and  (3)  that  the  com- 
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pany  negligently  extended  its  workings  in  such  close  proximity 
to  the  old  flooded  mine  as  to  create  danger  that  the  water  would 
break  through  the  intervening  strata. 

The  defendant  denies  all  charges  of  negligence  on  its  part, 
and  alleges  that  the  miners  were,  and  for  some  time  had  been, 
working  in  this  immediate  vicinity,  knew  that  water  had  been 
seeping  into  the  mine  for  several  days,  and  had  as  much  knowl- 
edge of  the  conditions  there  existing  as  the  defendant  had ;  that 
the  tools  were  the  individual  property  of  the  several  miners  us- 
ing them,  and  defendant  exercised  no  authority  or  control  over 
them ;  and  that  plaintiff  and  his  assignors,  by  leaving  their  tools 
in  the  mine,  assumed  the  risk  of  their  loss. 

The  issues  were  tried  to  a  jury,  which  returned  a  verdict 
for  the  defendant. 

I.  Without  attempting  to  follow  appellant's  propositions 
in  the  order  of  their  presentation  in  argument,  we  first  notice 
his  contention  that  the  verdict  of  the  jury  is  without  warrant  in 
the  evidence ;  and  that  defendant  should  be  held  chargeable  with 
negligence  as  a  matter  of  law.  We  cannot  so  hold.  In  the  first 
place,  the  theory  of  plaintiff,  that  the  water  which  flooded  de- 
fendant's mine  came  from  the  abandoned  *'Jack  Oak"  mine, 
and  broke  therefrom  because  of  defendant's  fault  in  driving  its 
own  works  too  near  the  Jack  Oak,  may  be  admitted  to  have  some 
support  by  inference  in  the  record,  but  the  showing  is  by  no 
means  clear  or  conclusive.  We  have  examined  the  very  volumi- 
nous volume  of  testimony  as  shown  by  the  abstracts,  and  are 
satisfied  that  the  court  below  did  not  err  in  treating  this  as  a 
jury  question. 

II.  It  is  complained  that  the  court  erroneously  narrowed 
the  issues  by  failing  to  instruct  upon  the  grounds  of  negligence 
stated  in  the  petition.     When  fairly  construed,  however,  the 

several  forms  in  which  negligence  is  charged  are 
^'  tioM^'paro-^^     really  reducible  to  one,  and  the  chaise  of  the 
SonVolf  neg^*     court  to  the  jury  fairly  presented  all  the  perti- 
gence.  ^^^^  j^^^  qucstions.    Of  the  three  so-called  speci- 

fications, the  second  stated  only  an  argumentative  conclusion, 
without  pointing  out  any  fact  or  circumstance  constituting  the 
alleged  neglect.  The  first  and  third  specifications  are  so  closely 
related  as  to  be  fairly  considered  together  as  a  charge  of  negli- 
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gence  in  extending  the  defendant's  operation  too  near  the  Jack 
Oak  mine  without  precaution  against  a  flood  therefrom.  This 
was  the  one  controlling  question  of  fact,  and  the  court  quite 
fully  and  fairly  charged  the  jury  thereon. 

III.  It  is  further  complained  that  the  court  submitted  to 
the  jury  the  question  of  assumption  of  risk  by  workmen  who  left 
their  tools  at  a  place  where  they  were  lost  in  the  flood,  when  the 
2.  Negligence:        ^^^7  assumption  pleaded  in  the  answer  was  of 

?f8k':™?na**c'J!uiite    ^^^  ^^^ks  incident  to  the  work.     This  does  not 
^^^'  quite  fairly  reflect  the  record.    The  plea  referred 

to  is  an  allegation  that  the  tools  were  the  individual  property  of 
the  miners,  who  voluntarily  and  of  their  own  accord  left  their 
outfit  of  tools  in  the  mine,  knowing  the  conditions  prevailing 
there,  and  thereby  took  upon  themselves  the  risk  of  their  loss. 
This  does  not  present  the  question  of  assumption  of  risk,  in  its 
usual  and  most  familiar  application  to  the  relation  of  employer 
and  employee.  The  risk  in  this  instance  is  not  that  of  personal 
injury  sustained  in  the  service  of  the  employer,  but  the  risk  of 
loss  of  items  of  the  property  of  the  employee  which,  of  his  own 
volition,  he  leaves  in  the  mine  during  his  absence  therefrom, 
having  as  much  knowledge  of  the  impending  danger,  if  any,  as 
the  defendant  itself  had.  The  expression  **  incident  to  the  em- 
ployment" in  the  answer  is,  perhaps,  not  an  apt  or  fortunate 
one,  but  we  think  the  plea  as  a  whole  is  sufficient  to  justify 
the  instruction  criticised. 

IV.  The  court  also  charged  the  jury  as  follows: 

**If  the  water  in  question,  and  which  flooded  defendant's 
mine,  was  not  from  the  old  workings  of  another  mine,  but  was 

from  a  natural  water  strata,  then  the  striking 
■  m/nkbam:  oper-   of  such  strata  and  flooding  of  the  mine  would 

ation  of   mines  ii  •jx  T_*i_ji»jAi_j 

subterranean        be  an  accidcnt  ovcr  which  defendant  had  no 
^*  ®"*  control,  and  for  which  it  would  not  be  charge- 

able in  negligence  nor  responsible  in  damages." 

Error  is  assigned  upon  this  instruction,  because  it  is  said 
there  is  **not  a  scintilla  of  evidence  tending  to  show  that  the 
water  which  flooded  the  mine  was  water  collected  in  the  natural 
strata."  That  argument,  pushed  to  its  logical  conclusion,  would 
be  equally  fatal  to  appellant's  claim  that  the  flood  came  from 
the  old  Jack  Oak  mine ;  for  no  witness  pretends  to  know  that  the 
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flood  came  from  that  source.  It  is  a  matter  of  common  knowl- 
edge that  the  earth  is  a  storehouse  of  water,  and  it  is  no  very 
unusual  thing  for  excavations  therein  to  tap  veins  producing  it 
in  great  quantities.  The  source  of  this  particular  flood,  so  far 
as  this  record  discloses  it,  is  not  a  matter  of  knowledge  or  direct 
proof,  but  of  inference  or  argument  from  the  surrounding  cir- 
cumstances; and  the  instruction  quoted  is  not  subject  to  the 
objection  urged  against  it. 

Other  points  have  been  made  and  argued,  but  we  find 
nothing  in  them  to  indicate  prejudicial  error  of  which  plaintiff 
can  complain.  The  case  in  all  its  material  features  is  peculiarly 
one  of  fact,  and  the  jury's  finding  thereon  must  be  sustained. 
The  judgment  of  the  district  court  is — Affirmed. 


E.  B.  Hess,  Appellant,  v.  Elsie  Masters  et  al.,  Appellees. 

ESTOPPEL:  Konreliance  on  Acts  of  Ownership.  A  husband  who  ia 
in  fact  the  owner  of  property,  but  who,  without  making  any  gift  of 
the  property  to  his  wife,  allows  her  to  deal  with  and  handle  it  as 
her  own  property,  may  nevertheless  assert  his  ownership  against 
his  wife's  creditor  who  became  such  long  before  the  husband  even 
purchased  the  property. 

Appeal  from  Delaware  District  Cmvrt. — E.  B.  Stiles,  Judge. 

January  10,  1922. 

Action  in  equity  by  plaintiflP  as  judgment  creditor  to  sub- 
ject certain  j)roperty  alleged  to  be  owned  by  Elsie  Masters  as 
judgment  debtor  and  claimed  to  have  been  conveyed  by  her  to 
defendant  George  Masters  to  defraud  plaintiff.  The  opinion 
states  the  facts.  Decree  entered  in  favor  of  defendants  and 
plaintiff  appeals. — Affirmed. 

Yoris  &  Haas  and  Arnold  &  Arnold,  for  appellant. 

Carr  &  Carr  and  Edwards,  Longley,  Ransier  &  Harris, 
for  appellees. 

De  Graff,  J. — In  1913  a  judgment  in  favor  of  the  plaintiff 
Hess  was  entered  against  defendants  George  and  Elsie  Masters, 
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husband  and  wife.  Subsequently  the  judgment  against  George 
was  set  aside  upon  a  showing  that  he  had  been  discharged  in 
bankruptcy  in  1911. 

In  1915  the  Masters  went  into  possession  of  the  Globe  Hotel 
at  Manchester,  Iowa  and  continued  the  management  of  the  busi- 
ness until  a  short  time  prior  to  the  commencement  of  the  instant 
suit. 

In  1919  having  purchased  the  Bowen  Cafe,  it  was  decided 
by  the  Masters  to  sell  the  equipment  of  the  Globe  Hotel,  and  for 
this  purpose  a  public  sale  was  advertised  and  the  property  was 
sold  for  $600. 

Plaintiff  seeks  to  sequester  in  this  action  these  proceeds,  now 
in  the  hands  of  the  defendant  Hesner,  clerk  of  the  sale. 

It  further  appears  that  a  few  days  before  the  sale  a  bill  of 
sale  of  the  property  in  question  was  executed  and  delivered  by 
Elsie  to  Geoi^e  Masters,  and  this  fact  having  been  called  to 
the  attention  of  the  plaintiff,  execution  was  issued  on  the  judg- 
ment against  Elsie,  and  the  moneys  in  the  custody  of  clerk  Hesner 
were  garnished. 

On  December  17,  1919  George  Masters  served  on  the  sheriff 
a  written  notice  of  his  ownership  of  the  funds  in  question. 
Thereupon  the  petition  in  this  case  was  filed  in  which  it  is 
sought  to  set  aside  the  bill  of  sale  as  fraudulent,  and  to  confirm 
the  lien  of  the  execution  upon  the  proceeds  of  the  sale.  Defend- 
ant George  Masters  filed  answer  disclaiming  any  rights  under  the 
bill  of  sale  from  his  wife,  and  claiming  title  as  the  real  owner 
under  the  original  bill  of  sale  to  him  from  the  former  owner. 

This  action  is  predicated  on  Code  Sections  4087  et  seq.  and 
is  in  the  nature  of  a  creditor's  bill.  The  issues  present  two 
questions  on  this  appeal : 

(1)  Is  defendant  Elsie  Masters  the  owner  of  the  property 
sought  to  be  subjected  to  the  payment  of  the  unsatisfied  judg- 
ment held  against  her  by  plaintiff? 

(2)  Does  an  estoppel  either  by  deed  or  in  pais  arise  to 
preclude  George  Masters  from  asserting  his  claim  of  title  to  the 
property  in  question? 

1.  Who  is  the  real  owner  ?  This  is  the  primary  and  control- 
ling fact  question.  The  evidence  discloses  that  the  lease  of  the 
hotel  together  with  the  furnishings  was  sold  and  assigned  to 


■ 
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George  Masters  in  1915  by  the  then  owners.  It  also  tends  to 
prove  that  George  paid  in  consideration  therefor  between  $800 
and  $900  and  that  he  borrowed  $450  from  his  brother-in-law  to 
complete  his  first  payment  on  the  purchase  price.  George  and 
his  wife  were  coworkers  in  the  management  of  the  hotel,  but 
the  wife  possessed  the  managerial  ability.  It  was  her  privilege 
to  work  for  her  husband  and  give  him  the  benefit  of  her  earnings 
if  she  chose  to  do  so.  The  wife  could  have  acquired  this  property 
either  by  gift  or  purchase.  There  is  no  claim  that  a  gift  to  her 
was  made  and  the  evidence  establishes  with  reasonable  certainty 
that  the  husband  purchased  the  property  in  the  first  instance 
and  never  parted  with  the  title. 

We  are  not  inclined  to  disturb  the  fijiding  of  the  trial  court 
in  answer  made  to  the  first  question  presented. 

2.  Do  the  acts  and  conduct  of  George  Masters  in  relation 
to  the  hotel  business  estop  him  from  claiming  the  benefits  of 
the  proceeds  of  the  sale  as  against  the  claim  of  plaintiff  ?  This 
estoppel  is  predicated  on  the  following  facts  and  circumstances: 
(a)  The  execution  and  delivery  of  the  bill  of  sale  by  Elsie  to 
George,  (b)  That  George  permitted  his  wife  Elsie  to  represent 
herself  to  the  public  as  the  owner  and  manager  of  the  Globe 
Hotel,  (c)  That  George  permitted  Elsie  to  assume  the  initiative 
and  control  in  the  purchase  of  the  Bo  wen  Cafe,  (d)  That  George 
impliedly,  if  not  expressly,  permitted  Elsie  to  handle  all  earn- 
ings of  the  Globe  Hotel  and  deposit  same  in  the  bank  in  the  name 
of ''John  Croyleby  E.  M.'' 

The  fundamental  principle  of  estoppel  is  that  the  party 
against  whom  the  claim  is  made  intended  that  the  party  claim- 
ing the  estoppel  should  rely  to  his  prejudice  upon  the  acts  al- 
leged to  create  the  estoppel.  May  it  be  said  that  there  was  any 
intention  on  the  part  of  George  Masters  that  the  plaintiff  should 
rely  upon  the  bill  of  sale  to  establish  the  fact  that  the  property 
had  previously  been  owned  by  Elsie  Masters?  With  or  without 
the  bill  of  sale  the  question  remains  who  is  the  true  owner  of  the 
property.  Had  no  bill  of  sale  been  made  George  Masters  had 
the  right  to  claim  the  property  and  the  bill  of  sale  created  no 
greater  or  less  right  in  him.  In  his  answer  to  plaintiff's  peti- 
tion he  disclaims  and  repudiates  it. 

We  recognize  the  rule  that  a  grantor  as  against  the  grantee 
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may  be  estopped  by  the  recitals  of  the  instrument  thereby  creat- 
ing an  estoppel  by  deed.  However,  the  grantee  by  accepting  a 
deed  and  going  into  possession  is  not  estopped  to  deny  the  title 
of  his  grantor  unless  he  claims  under  the  deed.  In  the  instant 
case  it  is  obvious  that  the  plaintiff  extended  no  credit  to  the 
wife  Elsie  in  reliance  upon  the  fact  that  sh^  was  the  owner  of 
the  hotel  property,  since  the  indebtedness  upon  which  the  judg- 
ment against  Elsie  was  entered  was  created  years  before  the  prop- 
erty  in  question  was  acquired  by  George  Masters.  This  is  also 
true  as  to  the  other  facts  and  circumstances  upon  which  the  estop- 
pel is  predicated.  Had  the  plaintiff  extended  credit  to  Elsie 
upon  any  one  of  the  facts  or  circumstances  alleged  and  claimed 
by  plaintiff,  then  George  Masters  would  be  estopped  to  claim 
ownership  to  defeat  the  creditor's  rights.  As  to  a  judgment  cred- 
itor of  an  antecedent  debt  the  real  oymer  of  property  sought  to 
be  attached  is  not  estopped  to  set  up  a  claim  of  ownership  against 
such  creditor  of  the  apparent  owner  of  the  property.  De  Yore  v.' 
Janes,  82  Iowa  66 ;  Moore  v.  Rawlings,  137  Iowa  284 ;  HUl  v.  Van 
Sandt,  1  Kan.  App.  367  (40  Pac.  676) ;  BoMquot  v.  Awad,  54 
Okla.  55  (153  Pac.  1104) ;  16  Cyc.  723. 

That  the  claims  of  plaintiff  may  be  more  clearly  understood 
we  will  recite  the  material  facts  as  disclosed  by  the  record  in 
these  particulars. 

The  business  of  the  hotel  from  the  beginning  was  chiefly 
managed  and  conducted  by  the  wife  Elsie  and  the  stationery  of 
the  hotel  disclosed  the  name  **Mrs.  Elsie  Masters  Proprietress." 
This  was  permitted  because  of  her  superior  ability  as  a  manager 
and  also  because  of  her  reputation  in  the  commimity  for  good 
cuisine.  It  is  also  true  that  the  element  of  fear  actuated  defend- 
ants in  their  business  career.  George  had  gone  through  bank- 
ruptcy and  it  is  apparent  that  neither  George  nor  his  wife  under- 
stood the  effect  of  bankruptcy  and  his  discharge.  They  must 
have  known  that  it  did  not  prevent  a  judgment  being  entered 
against  George  although  it  was  subsequently  set  aside.  ELsie 
testified:  *'I  was  afraid  of  that  bankruptcy  deal."  It  is  rea- 
sonable to  suppose  that  had  they  known  the  true  effect  of  his 
discharge  no  camouflage  in  the  conduct  of  the  hotel  would  have 
existed.  Common  sense  would  have  dictated  that  the  deposits 
in  the  bank  should  be  made  in  the  name  of  George  Masters.    The 
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same  is  true  in  the  purchase  of  the  Bowen  Cafe  property,  and 
in  the  recognition  of  Mrs.  Masters  as  the  proprietress  and  man- 
ager of  the  Globe  Hotel, 

At  the  time  it  was  decided  to  sell  the  furnishings  and  equip- 
ment of  the  Globe  Hotel  hand  bills  and  newspaper  notices  were 
printed  which  originally  bore  the  signature  of  **  Elsie  Masters, 
Owner."  George  took  the  copy  of  these  advertisements  to  the 
printer  but  at  that  time  they  were  imsigned.  The  printer  pre- 
sumed that  Elsie  Masters  was  the  owner  and  attached  her  name. 
This  was  later  changed.  The  appearance  of  the  plaintiff  on  the 
streets  of  Manchester  at  this  time  was  the  immediate  cause  of 
the  execution  and  delivery  of  the  bill  of  sale  by  Elsie  to  George, 
but  this  incident  in  no  wise  changed  the  true  situation  as  to 
ownership. 

The  evidence  also  discloses  that  a  receipt  for  $300  in  pay- 
ment of  the  property  was  issued  in  her  name  at  the  time  of  the 
purchase  of  the  Bowen  Cafe,  and  it  is  conceded  that  Mrs.  Mas- 
ters again  took  the  initiative  and  that  she  personally  attended 
to  the  purchase  of  most  of  the  cafe  equipment.  Prior  to  the  suit 
this  receipt  was  corrected  and  the  name  ** Elsie''  was  changed  to' 
'* George"  at  his  instance  and  request. 

It  also  appears  that  as  early  as  March  1914  a  bank  account 
was  opened  with  the  Delaware  County  Savings  Bank  in  the  name 
of  **  John  Croyle  by  E.  M."  John  Croyle  was  Elsie's  father.  In 
this  account  were  deposited  the  earnings  of  the  Globe  Hotel. 
This  continued  until  January  1919  when  the  balance  of  $720.26 
was  withdrawn  and  a  new  account  was  opened  in  the  name  of 
George  Masters.  During  all  of  this  time  (Jeorge  knew  the  condi- 
tion of  the  bank  accotmt  and  in  fact  opened  the  original  ac- 
count himself. 

Unless  it  is  shown  that  plaintiff  has  been  prejudiced  in  the 
collection  of  his  judgment  he  is  not  in  a  position  to  successfully 
plead  an  estoppel.  It  is  not  so  shown  whether  we  view  these  in- 
cidents singly  or  collectively.  Wherefore  the  judgment  entered 
by  the  trial  court  is — Affirmed, 

Stevens,  C.  J.,  Weaver  and  Peeston,  JJ.,  concur. 
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Alfred  Lister,  Appellee,  v.  Chicago,  Rock  Island  &  Pacific 

Railway  Company,  Appellant. 

BAILBOADS:     Killing  of  Stock— Negligence  and  Proximate  Oanse  as 

1  Jury  Question.  Negligence  and  proximate  cause  need  not  be  estab- 
lished beyond  a  reasonable  doubt.  Evidence  that  a  path  of  broken- 
down  weeds  led  from  a  railroad  track  to  the  bottom  of  the  grade 
incline,  and  that  at  said  latter  point  were  found  the  dead  bodies 
of  stock  in  a  mangled  condition,  without  any  other  explanation  of 
the  cause  of  death,  presents  a  jury  question  on  the  issue  whether  the 
stock  was  hit  by  a  passing  train. 

BAILBOADS:     Failure  to  Fence — ^Excessive  Demand  for  Stock  Killed. 

2  When  the  value  of  stock  killed  upon  a  railway  right  of  way  (pri- 
marily because  of  lack  of  proper  right  of  way  fence)  is  in  issue, 
the  court  must  not  instruct  that,  if  plaintiff  is  found  to  be  entitled 
to  recover,  **h€  will  he  entitled  to  recover  double  the  acttuil  value  of 
the  stock,*'  even  though  the  record  shows  without  dispute  that  plain- 
tiff served  upon  the  defendant,  in  the  time  and  manner  provided  by 
law,  an  afl&davit  of  value,  and  that  the  defendant  refused  to  pay 
the  amount  of  the  demand.  Manifestly,  the  findings  of  the  jury 
may  demonstrate  that  the  af&davit  fixed  the  value  clearly,  though 
innocently,  in  excess  of  the  actual  value — which  fact  would,  in  itself, 
prevent  the  allowance  of  double  damages. 

BAILBOADS:     Failure  to  Fence — ^Loss  of  Stock — Judgment  Natwith- 

3  standing  Verdict.  When  an  afildavit  as  to  the  value  of  stock  killed 
on  a  right  of  way  (primarily  because  of  the  lack  of  a  proper  right 
of  way  fence)  fixed  the  value  at  $400,  and  the  jury  was  peremptorily 
told  that,  if  plaintiff  was  found  to  be  entitled  to  recover,  he  should 
be  allowed,  under  the  statute,  double  the  actual  value  of  the  stock, 
and  the  jury  returned  a  verdict  for  $300,  a  conclusive  presumption 
is  generated  that  the  value  of  the  stock  was  found  to  be  $150,  and 
judgment  should  have  been  entered  accordingly,  irrespective  of  any 
speculation  as  to  how  the  jury  may  have  arrived  at  their  verdict. 

Appeal  from  Jasper  Distri-ct  Court, — H.  F.  Wagner,  Judge. 

January  10,  1922. 

Action  at  law,  to  recover  damages  for  the  alleged  killing 
of  two  cows  belonging  to  the  plaintiff.  Verdict  and  judgment 
for  plaintiff.    Defendant  appeals. — Reversed. 
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C  0.  McLain,  J.  O,  Oanible,  and  A.  B,  Howland,  for  appel- 
lant. 

Ross  B.  Mowry,  for  appellee. 

Weaver,  J. — This  action  was  brought  at  law,  to  recover 
double  damages  for  the  alleged  killing  of  two  cows  by  the  opera- 
tion of  defendant's  railway  train.  The  petition  contains  the 
usual  allegation  of  defendant's  failure  to  properly  fence  its 
right  of  way,  and  that  by  reasoil  thereof  plaintiJl's  cows  went 
upon  the  railway  track,  where  they  were  struck  and  killed  by 
defendant's  train.  The  value  of  the  animals  was  alleged  to  be 
$400.  It  was  further  averred  that  plaintiff  had  caused  notice  and 
afSdavit  of  such  loss  to  be  served  upon  defendant  more  than  30 
days  before  the  action  was  begun ;  and  judgment  was  demanded 
for  $800. 

Defendant  denied  the  allegations  of  the  petition  generally. 
There  was  a  trial  to  a  jury,  which  returned  verdict  for  plaintiff 
for  $300.  Motion  for  new  trial  was  denied,  as  was  also  a  motion 
by  the  defendant  for  a  reduction  of  the  amount  of  the  verdict. 

I.  The  defendant's  first  proposition  for  a  reversal' of  the 
judgment  below  is  that  the  verdict  of  the  jury  has  no  support 
in  the  evidence.    The  point  is  not  well  taken.    It  is  true  that  no 

witness  testifies  to  seeing  the  alleged  killing, 

1       Til  ATT  ROADfi  * 

'  killing  of  stock:    but  it  has  bccn  too  often  held  that  such  fact  may 
pJfxunSte  c"  8©    be  shown  by  circumstantial  evidence  to  justify 

M  jury  question.  .  .  ,  .,  ■.•  »  -i 

US  in  pausing  to  argue  the  proposition  of  law. 
That  the  rule  has  support  in  our  own  cases  is  abundantly  shown 
by  the  precedents  cited  by  the  appellee.  Van  Slyke  v,  Chicago, 
8t  P.  &  K.  C.  B.  Co,,  80  Iowa  620 ;  Brockert  v.  Central  Iowa  B. 
Co.,  82  Iowa  369 ;  Daugheriy  v.  Chicago,  M.  &  St.  P.  B.  Co., 
87  Iowa  276 ;  Kennedy  v.  Chicago  &  N.  W.  B.  Co.,  90  Iowa  754 ; 
Cox  V.  Burlington  (&  W.  B.  Co.,  77  Iowa  478.  In  this  case, 
there  is  no  evidence  tending  to  show  that  the  two  cows  found 
lying  dead  by  the  track  died  of  disease,  or  were  killed  by  light- 
ning or  violence  of  any  kind,  other  than  was  inferable  from  the 
fact  that  the  defective  fence  afforded  an  entrance  for  the  stock 
to  the  track;  that  the  dead  bodies  lay  at  the  foot  of  a  steep 
slope  from  the  track,  down  which  slope  the  bodies  would  be 
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likely  to  have  been  thrown  by  collision  with  a  moving  train; 
that  the  bodies,  or  at  least  one  of  them,  showed  visible  external 
marks  of  injury ;  that  the  moving  or  twisting  of  the  heads  of  the 
carcasses  produced  grating  soimds,  as  of  broken  bones;  that 
from  the  track  to  the  carcasses  there  was  a  trail  broken  through 
the  weeds,  such  as  might  have  been  produced  by  their  falling 
or  sliding  down  the  slope, — all  of  which,  and  the  absence  of  any 
other  reasouable  theory  or  explanation  of  the  killing  by  other 
means,  fully  justified  the  conclusion  of  the  jury  that  the  animals 
were  injured  by  a  train  moving  on  the  defendant's  railway. 
Appellant  claims,  in  effect,  that  circumstantial  evidence  is  in- 
sufiBcient  unless  it  excludes  every  other  hypothesis  than  the 
negligence  of  the  defendant.  The  rule  contended  for  is  often 
applied  in  criminal  cases ;  but  it  is  thoroughly  well  settled  that, 
while  plaintiff  cannot  recover  upon  evidence  of  circumstances 
which  show  no  more  than  a  possibility  that  the  injury  is  charge- 
able to  the  defendant's  negligence,  he  is  not  bound  to  prove 
either  negligence  or  proximate  cause  beyond  a  reasonable  doubt. 
Proximate  cause  is,  under  all  ordinary  circumstances,  a  question 
of  fact;  and  where  it  depends  upon  circumstances  from  which 
reasonable  minds  may  reasonably  draw  different  conclusions,  or 
where  all  the  known  facts  point  to  the  negligence  of  the  de- 
fendant, the  submission  of  the  question  to  the  jury  is  not  error. 
29  Cyc.  632 ;  Brownfield  v,  Chicago,  R.  I.  <&  P.  R.  Co.,  107  Iowa 
254,  258;  Schoepper  v.  Hancock  Chemical  Co.,  113  Mich.  582; 
Jucker  v.  Chicago  &  N,  W,  R.  Co,,  52  Wis.  150;  Lunde  v. 
Cudahy  Pkg.  Co.,  139  Iowa  699.  To  call  for  the  application  of 
the  rule  contended  for  by  appellant,  it  must  appear  that  the 
proved  facts  are  at  least  equally  consistent  with  some  other  rea- 
sonable theory  than  the  fault  or  negligence  of  the  defendant. 
The  record  in  the  instant  case  is  quite  barren  of  proof  of  that 
kind.  The  finding  of  defendant's  negligence  has  sufficient  sup- 
port in  the  testimony. 

II.     More  than  30  days  before  this  action  was  begun,  the 

plaintiff  served  written  notice  of  his  loss  upon  the  defendant, 

together  with  an  affidavit  Stating  the  value  of  the  animals  killed 

o  r>      ..*r.o.  to  be  $400,  and  demanding  payment  of  that 

failure  ^^^^^^^  amouut.    In  submitting  the  issues  to  the  jury, 

for  stock  kiued.    ^hc  court  charged  that,  if  plaintiff  had  estab- 
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liahed  the  fact  that  his  stock  had  been  killed  by  defendant's 
train,  and  that  such  injury  was  occasioned  by  reason  of  defend- 
ant's failure  to  properly  fence  its  right  of  way,  then  plaintiff 
was  entitled  to  recover  double  the  actual  damages  so  sustained 
by  him.  As  to  the  form  and  substance  of  a  verdict  for  plaintiff, 
the  court  gave  the  following  instruction : 

'*If,  guided  by  these  instructions,  you  find  for  the  plaintiff, 
then  you  will  determine  the  actual  value  of  said  cows  at  the  time 
of  their  death,  and  return  your  verdict  in  favor  of  the  plaintiff 
for  twice  or  double  the  amount  of  such  actual  value  as  found 
by  you,  without  interest.  But  in  no  event  can  your  verdict 
exceed  the  sum  of  $800. ' ' 

The  jury  returned  a  general  verdict  for  the  plaintiff,  assess- 
ing his  recovery  at  $300.  Thereupon,  the  defendant  moved  that 
judgment  be  entered  upon  said  verdict  in  favor  of  plaintiff 
8  railboadb:  ^^^  $150,  and  no  more,  on  the  ground  that,  as- 

loOT^f  rtock^^**  suming  the  jury  to  have  followed  the  instruc- 
idtfSSdiiS!*''  *^^^  J^**  quoted,  the  actual  value  of  the  cows 
verdict.  must  havc  bccu  assessed  at  $150,  and  plaintiff 

having  demanded  payment  of  $400,  a  sum  far  in  excess  of  the 
real  damage  sustained  by  him,  he  cannot  be  allowed  to  recover  the 
penalty.  This  motion  was  denied,  and  defendant  assigns  error 
on  the  ruling.  Judgment  was  entered  for  plaintiff  upon  the  ver- 
dict for  $300;  and  to  this,  exception  is  also  taken. 

Under  the  statute  providing  for  the  recovery  of  double 
damages  (Code  Section  2055)  and  the  decisions  of  this  court 
construing  and  applying  its  provisions,  we  are  constrained  to 
hold  that  there  was  prejudicial  error  in  the  instruction^ last 
above  quoted,  to  the  effect  that  a  finding  for  plaintiff  would, 
as  a  matter  of  law,  entitle  him  to  an  asse^ment  of  double  dam- 
ages. Under  the  issues  joined,  a  finding  by  the  jury  that  the 
animals  were  kiUed  by  defendant's  train,  by  reason  of  defend- 
ant's failure  to  properly  protect  its  track  by  fence,  as  required 
by  law,  would  entitle  plaintiff  to  recover  his  actual  damages, 
even  if  he  had  failed  to  show  compliance  with  the  statutory 
condition  for  recovery  of  double  damages.  To  recover  double 
damages,  he  was  required  to  make  the  additional  showing  that, 
30  days  or  more  before  the  suit  was  begun,  he  had  given  defend- 
ant notice  in  writing,  accompanied  by  affidavit,  of  the  loss  he  had 
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so  sustained,  and  that  defendant  failed  to  make  payment  of  his 
demand.  We  have  held  that  the  spirit,  if  not  the  letter,  of  this 
statute  requires  that  this  notice  shall  state  the  amount  of  the 
actual  damage  the  plaintiff  claims  to  have  sustained  {Manwell 
V.  Burlington,  C.  R,  &  N.  B.  Co.,  80  Iowa  662,  Mendell  v.  Chicago 
&  N.  W,  K  Co.,  20  Iowa  9, 11),  and  that  failure  to  give  such  no- 
tice will  defeat  the  right  to  recover  more  than  compensation  for 
the  actual  injury.  We  have  further  held  that,  in  order  to  recover 
double  damages,  the  plaintiff  must  state  in  good  faith,  in  his 
written  notice  of  loss,  the  amount  of  his  actual  damage,  thereby 
giving  the  railway  company  the  opportunity,  if  so  disposed,  to 
make  good  to  him  his  actual  loss,  imburdened  by  any  penalty. 
In  so  ruling,  we  have  said  that  **to  hold  plaintiff  can  fix  his  dam- 
age at  any  sum,  however  exorbitant  or  unreasonable,  and  demand 
of  the  company,  through  the  notice,  an  adjustment  and  settle- 
ment at  that  amount,  or  be  liable  for  double  the  actual  amount," 
would  be  clearly  unjust.  Binder  v.  Chicago  &  N.  W.  R.  Co., 
162  Iowa  550.  In  the  cited  case,  the  plaintiff,  in  his  notice  to  the 
company,  had  stated  the  value  of  the  animals  killed  at  $450, 
while  the  jury  assessed  the  value  at  only  $275 ;  and  this  discrep- 
ancy was  held  sufficient  to  require  submission  to  the  jury  of  the 
question  of  plaintiff's  good  faith  in  making  the  excessive  de- 
mand. Later,  in  Pierce  v.  Chicago  &  N,  W,  R.  Co.,  180  Iowa 
1385,  the  plaintiff's  notice  of  loss  stated  the  value  of  the  animal 
killed  at  $200.  Suit  was  brought  to  recover  double  damages  in 
the  sum  of  $400.  The  verdict  of  the  jury  was  for  $380.  We 
there  went  a  step  further  than  in  the  Binder  case,  and  held,  in 
effect,  that,  as  double  damages  are  in  the  nature  of  a  penalty  for 
failure  to  pay  a  just  demand,  they  ought  not  to  be  imposed  in 
any  case  where  the  demand  is  excessive.  Such  being  the  conclu- 
sion as  to  the  effect  of  the  statute,  we  there  held  that  the  trial 
court  erred  in  refusing  the  defendant's  motion  for  the  entry  of 
judgment  for  actual  damages  only,  as  indicated  by  the  verdict 
returned. 

III.  Counsel  for  appellee  makes  the  point  that  defendant 
in  this  case  did  not  plead  or  charge  bad  faith  on  plaintiff's  part 
in  making  his  demand  for  $400  actual  damages.  We  think,  how- 
ever, that  the  right  of  the  defendant  to  resist  payment  of  double 
damages  is  not  conditioned  upon  its  ability  to  show  bad  faith  in 
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the  plaintiff.  It  is  enough  if  the  demand  made  is  clearly  ex- 
cessive. 

It  is  further  argued  that  the  evidence  is  undisputed  that  one 
of  the  cows  killed  was  of  the  value  of  $250,  and  that  the  other 
(the  one  showing  visible  external  marks  of  injury)  was  of  the 
value  of  $150 ;  and  that  the  verdict  is  explainable  on  the  theory 
of  a  finding  for  plaintiff  for  double  the  value  of  the  animal  last 
mentioned,  and  should  be  sustained  for  that  amount. 

It  is  not  within  the  province  of  the  court  to  thus  amend  the 
verdict,  or  to  speculate  upon  the  reasons  leading  the  jury  to  its 
conclusion.  The  notice  of  loss  given  the  company  and  the  de- 
mand for  damages  were  for  the  single  gross  sum  of  $400,  and  the 
verdict  returned  was  for  the  single  gross  sum  of  $300,  thus  con- 
clusively demonstrating  that  the  claim  so  made  was  very  mate- 
rially in  excess  of  the  actual  damages.  Under  the  record  before 
us,  we  mtist  hold  that  the  court  erred  in  directing  the  jury  that 
a  finding  for  plaintiff  would  entitle  him  to  a  recovery  of  double 
damages.  We  «re  also  of  the  opinion  that  the  court  should  have 
sustained  the  defendant's  motion  for  judgment  against  it  for  one 
half  the  amount  of  the  verdict  returned. 

For  the  reasons  stated,  the  judgment  below  is  reversed  and 
cause  remanded  for  further  proceedings  in  harmony  with  this 
opinion. — Reversed  and  remanded. 

Stevens,  C.  J.,  Preston  and  De  Qrafp,  JJ.,  concur. 


E.  F.  Miller,  Appellee,  v.  Electric  Service  Company, 

Appellant. 

DEEDS:     Failure  to  Secord — Subsequent  Bona-Fide  Purchasers.     One 

1  who  buys  telephone  poles  erected  on  land  and  seeks  to  recover  from 
the  grantor  the  value  thereof,  on  the  theory  that  the  grantor's  sub- 
sequent conveyance  of  the  land  carried  title  to  the  poles  to  the 
grantee  of  the  land,  must  establish  the  fact  that  the  grantee  of  the 
land  bought  without  knowledge  of  the  rights  of  the  owner  of  the 
poles. 

DEEDS:    Failure  to  Record — ^When  Subsequent  Purchaser  Charged  With 

2  Notice.  Principle  reaffirmed  that  one  who  purchases  real  property 
is  charged  with  notice  of  the  rights  of  one  in  possession.    So  held 

Vol.  192  Ia.— 68 
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as  to  electric  light  poles  standing  upon  the  land,  in  active  use  by 
the  owner  thereof. 


Appeal  from  Linn  District  Court. — John  T.  MorriT,  Judge. 

January  10,  1922. 

The  plaintiff  is  the  assignee  of  one  Herman  Sonken.  On 
January  4,  1917,  Sonken,  by  phone,  offered  to  sell  defendant  336 
telephone  poles  owned  by  Sonken,  complete  with  cross-arms  and 
braces,  at  $1.00  each.  The  offer  was  accepted  in  writing.  The 
number  of  poles  was  ascertained,  and  after  some  deductions 
were  agreed  to,  it  was  found  that  the  amount  of  plaintiff's 
claim  was  $325.  He  asks  judgment  for  $325  and  interest.  The 
poles  were  duly  delivered  to  defendant  about  February  1,  1917, 
and  defendant  has  kept  and  used  the  poles.  On  February  10, 
1919,  defendant,  in  writing,  with  an  excuse  for  delay  in  making 
payment,  offered  to  pay  Sonken,  or  his  agent,  Farmer,  for  the 
poles,  and  stated  that  it  would  send  check  at  an  early  date.  This 
letter  was  after  Sonken  had  made  conveyances  of  portions  of 
the  right  of  way  upon  which  other  poles  were  situated,  and  after 
such  conveyances  were  recorded.  The  plaintiff's  claim  was  ad- 
mitted by  the  defendant,  but  it  claimed  a  set-off  as  follows: 
That  a  lot  of  poles  bought  by  defendant  from  Sonken,  together 
with  the  lease,  privilege,  and  right  of  way,  were  sold  to  otiiers^, 
and  by  said  Sonken  converted  and  appropriated  to  his  own  use, 
wherein  Sonken,  plaintiff's  assignor,  was  guilty  of  conversion, 
and  the  delivery  of  the  poles  to  defendant  was  prevented  by 
Sonken,  all  to  defendant's  damage  in  the  sum  of  $500;  and  that, 
by  reason  of  these  matters,  defendant  owed  Sonken  nothing,  and 
owes  the  plaintiff  nothing.  Defendant  therefore  asks  that  its 
claim  be  established,  as  an  offset  as  against  plaintiff's.  Plaintiff 
admitted  that  Sonken  sold  to  defendant  the  poles,  lease,  and 
privilege  to  use  and  take  away,  as  alleged  in  defendant's  counter- 
claim, and  that  the  poles  were  paid  for,  and  avers  that  defendant 
took  possession  and  strung  its  electric  wires  and  conducted  its 
electric  current  thereon.  On  the  trial,  defendant  conceded  the 
amount  of  plaintiff 's  claim,  and  that  plaintiff  is  the  owner  of  it. 
For  the  purpose  only  of  fixing  the  amount,  plaintiff  conceded 
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that,  if  defendant  was  entitled  to  an  offset,  its  claim  was  equal 
to  the  amount  of  plaintiff's  claim.  It  was  also  conceded  that  de- 
fendant had  the  burden  of  proof,  and  was  entitled  to  the  opening, 
which  it  assumed.  It  was  further  admitted  that  Farmer  had 
a  power  of  attorney,  and  was  the  duly  authorized  agent,  having 
power  to  make  deed  and  to  deal  for  Sonken,  plaintiff's  assignor. 
At  the  close  of  all  the  evidence,  both  defendant  and  plaintiff 
moved  for  a  directed  verdict.  Defendant's  motion  was  over- 
ruled, and  plaintiff's  sustained,  and  the  jury  returned  a  verdict 
for  plaintiff,  upon  which  judgment  was  entered.  Defendant 
appeals. — Affirmed, 

Redmond  &  Stewart,  for  appellant. 

Clifford  B.  Paul  and  E.  A.  Johnson,  for  appellee. 

Preston,  J. — The  controversy  is  over  the  poles  referred  to 
by  defendant  in  its  set-off.  There  is  no  controversy  as  to  the 
poles  claimed  for  by  plaintiff,  and  no  claim  that  they  have  been 
1.  DiHDs:  failure  P^^^  ^^^'  exccpt  as  defendant  claims  the  right  to 
Itiu'lnrbina^^'  ^^^^^'  ^hc  polcs  sucd  f or  by  plaintiff  are  not 
fide  purchaaew.  ^hc  samc  poles  referred  to  by  defendant  in  its 
counterclaim  or  set-off. 

On  June  30,  1917,  Sonken,  as  owner,  by  Parmer,  his  agent, 
sold  to  defendant,  by  a  written  conveyance,  which  was  recorded, 
a  number  of  telephone  poles,  complete,  less  wire,  between  the 
towns  of  Coggon  and  Prairieburg.    The  writing  provides  that : 

'*The  above  poles  are  sold  you  including  the  permission  of 
pole  right  of  way  along  the  present  right  of  way  of  the  Chicago, 
Anamosa  &  Northern  Railway  property  between .  the  above 
points." 

These  poles  were  paid  for  by  defendant,  and  it  took  posses- 
sion of  them,  so  far  as  possession  could  be  taken,  and  changed 
the  character  of  the  line  from  a  telephone  line  to  an  electric 
line,  the  telephone  wires  being  removed  and  high-tension  wires 
being  substituted,  on  which  16,500  volts  of  electricity  were  con- 
ducted. The  instrument  just  referred  to  was  informal,  but 
no  complaint  is  made  of  that.  It  was  not  recorded  in  any  real 
estate  record,  but  was  recorded  in  chattel  mortgage  records,  June 


1076  Miller  v.  Electric  Service  Co.  [192  Iowa 

27,  1917.  It  purports  to  have  been  executed  and  acknowledged 
three  days  thereafter,  June  30,  1917.  The  acknowledgment  is 
as  follows: 

**  Signed  and  sworn  to  before  me  this  30th  day  of  June, 
1917,  by  Mr.  G.  E.  Farmer,  to  me  personally  known." 

Following  are  the  signature  and  seal  of  the  notary.  To  say 
the  least  of  it,  it  is  doubtful  whether  the  instrument  was  acknowl- 
edged at  all,-  in  such  a  way  as  to  be  entitled  to  record  anywhere. 
Appellee  makes  no  point  as  to  this.  However,  he  does  make  the 
claim  that  the  instrument  conveyed  real  estate,  and  should  have 
been  recorded  in  real  estate  records ;  that  it  is,  in  eflfect,  an  un- 
recorded deed.  We  understand  appellant's  theory  to  be  that  the 
pole  line  and  privilege  constituted  an  interest  in  real  estate. 
Mr.  Bryan,  who  is  defendant's  bookkeeper  and  manager,  testifies 
that  he  did  not  claim  that  the. defendant  got  anything  except  the 
poles,  cross-arms,  and  the  pole  privileges  in  the  right  of  way, 
by  its  purchase  from  Sonken.  They  claim  no  other  right.  On 
December  12,  1916,  Sonken  purchased  the  right  of  way  of  the 
Chicago,  Anamosa  &  Northern  Railway,  and  the  equipment 
thereon,  from  its  receiver.  A  deed  was  executed  to  Sonken 
therefor,  which  was  recorded  December  21st.  The  railroad  was 
junked  by  Sonken.  The  rails  and  timbers  had  been  removed. 
On  the  right  of  way  were  some  ties,  right  of  way  fences,  poles, 
and  so  on.  On  June  30,  1917,  as  before  stated,  defendant  pur- 
chased the  poles  and  pole  privilege  on  the  old  right  of  way  be- 
tween Coggon  to  Prairieburg,  a  distance  of  about  six  miles.  At 
about  the  same  time,  Sonken  removed  his  wire  and  defendant 
took  possession,  and  strung  its  wire  on  the  poles.  The  title  fully 
passed,  and  the  matter  was  a  closed  transaction.  The  defendant 
took  and  exercised  its  full  rights  under  said  purchase,  and  its 
possession  was  as  full  and  complete  as  the  nature  of  the  property 
would  permit.  The  defendant  so  used  the  poles  with  its  service 
wires  thereon,  for  about  nine  months.  Defendant  had  its  plant 
at  Central  City,  distant  five  or  six  miles,  and  was  lighting  the 
town  of  Coggon ;  and,  to  enable  it  to  light  the  town  of  Prairie- 
burg, it  purchased  the  poles  referred  to  in  defendant's  set-off, 
with  the  right  to  use  them  and  take  them  away,  and  to  put  on 
them  its  high-tension  wires.  The  use  of  the  poles  for  railway  tele- 
phonic communication  had  entirely  ceased.  In  the  summer  or  fall 
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of  1918,  a  new  line  was  built  by  defendant  on  the  public  highway, 
paralleling  the  old  right  of  way,  and  the  wire  on  the  poles  in 
question  was  removed  and  placed  on  the  new  line,  and  some  of  the 
poles  and  cross-arms  were  taken  up.  Thereafter,  the  old  line 
on  the  right  of  way  was  abandoned,  no  attention  was  paid  to  it, 
and  it  was  never  used  thereafter.  Thereafter,  Sonken  executed 
deeds  to  different  parties  for  parts  of  the  right  of  way,  which 
deeds  were  introduced  in  evidence,  over  proper  objection  by 
plaintiff.  Two  of  these  deeds  were  executed  April  1,  1918,  one 
to  Barker  and  another  to  Chismore.  These  two  deeds  were  given 
at  a  time  when  defendant  was  in  full  possession  and  control,  and 
was  using  the  old  line  for  conducting  electric  energy.  These 
light  wires  were  different  from  the  wires  which  had  previously 
been  on  the  poles.  On  September  2,  1918,  which  was  about  the 
time  or  soon  fifter  defendant  had  removed  its  wires,  Sonken 
deeded  another  portion  of  the  right  of  way  to  Barnes,  and  con- 
veyed the  interest  of  Sonken  only.  It  is  doubtful  whether  the 
evidence  shows  that  this  deed  covers  any  part  of  the  land  on 
which  defendant  had  claim.  In  the  same  month,  *Sonken  deeded 
another  portion  to  Ramsey,  and  this  conveys  the  interest  of 
Sonken  only  in  the  personal  property,  timbers,  fences,  gates,  etc. 
It  appears  that  at  that  time  there  was  property  on  the  right  of 
way. 

Farmer,  Sonken 's  agent,  testifies  that,  at  the  time  of  the 
Ramsey  deed,  there  were,  along  the  right  of  way,  some  ties 
still  in  the  roadbed,  some  old  bridge  lumber,  etc.  Ramsey  then 
began  negotiations  with  Weeden  for  a  sale  of  a  part  of  Ramsey's 
purchase,  which  consummated  in  the  deed  to  Weeden,  of  Decem- 
ber 17,  1918.  The  bargain  between  Weeden  and  Ramsey  recog- 
nized the  rights  of  the  defendant  company  in  the  poles  at  least. 
Weeden  testifies  that  he  told  them  he  would  give  $500  for  the 
right  of  way,  provided  the  poles  were  off,  and  that  he  would  take 
the  poles  off  for  $25 ;  that  he  did  take  the  poles  from  the  portion 
of  right  of  way  that  ran  through  his  farm  and  placed  them 
alongside  the  highway  in  a  comer,  in  a  pile ;  that  part  of  them 
are  still  there ;  that  he  paid  the  money  for  the  right  of  way,  and 
it  was  the  understanding  that  the  poles  were  to  belong  to  Mr. 
Cross.     Cross  is  the  president  of  defendant  company. 

Appellee  contends  that  the  bargain  between  Weeden  and 
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Ramsey  is  condtisive  that  they  were  not  innocent  purchasers. 
Richards  purchased  some  of  the  right  of  way  from  Burke.  He 
bought  a  farm  of  Burke,  and  testifies  that,  when  he  purchased 
the  farm,  he  got  a  deed  for  the  whole  business,  right  of  way  and 
all;  that,  at  the  time  he  was  negotiating  for  the  farm,  there 
were  negotiations  about  the  poles ;  that,  when  he  bought  or  con- 
tracted for  the  farm,  he  had  a  written  contract,  and  all  wire 
and  poles  that  were  on  the  place  were  to  remain  on  the  place, 
others  to  be  removed,  except  crop,  stock,  and  implements;  that 
since  the  purchase  he  had  removed  two  of  the  poles.  The  evi- 
dence as  to  these  negotiations  went  ia  over  objection  by  plain- 
tiff. It  does  not  appear  from  whom  Burke  derived  his  title,  or 
that  he  was  claiming  through  Sonken.  Weeden  and  Chismore 
were  the  only  two  purchasers  who  were  produced  by  defendant 
as  witnesses  at  the  trial,  although  it  appears  th^t  grantees  were 
all  from  Linn  County,  except  Ramsey,  who  was  from  the  adjoin- 
ing county  of  Jones.  In  none  of  the  deeds  did  Sonken  expressly 
reserve  or  except  the  poles  or  the  pole  privilege  that  he  had  pre- 
viously sold  to  the  defendant;  but,  as  before  stated,  in  some  of 
the  deeds  Sonken  conveyed  only  his  interest.  Other  grantees 
had  actual  knowledge  of  defendant's  rights  and  recognized  them, 
as  before  stated ;  still  others  had  notice  that  defendant  had  some 
rights,  from  defendant's  possession  and  use  of  the  land.  It  is 
not  shown  by  defendant  that  all  such  purchasers  did  not  have 
notice.  Concededly,  the  burden  was  on  the  defendant.  None  of 
the  witnesses,  unless  it  be  Chismore,  claim  that  they  own  the  poles 
or  lease  privilege  adverse  to  the  defendant.  As  said,  Chismore 
purchased  while  defendant  was  in  full  possession  and  using  the 
poles  with  its  service  wires  thereon.  None  of  the  witnesses  claim 
that  they  did  not  have  full  knowledge  of  defendant's  purchase, 
or  that  they  did  not  have  actual  knowledge  of  defendant's  con- 
veyance and  rights  thereunder.  Defendant  claims  that  it  first 
had  actual  knowledge  of  the  conveyances  in  May,  1919. 

Prom  the  foregoing  it  appears  that  defendant's  contention  is 
not  borne  out  by  the  record,  nor  is  its  contention  sustained  that 

the  poles  and  pole  privilege  purchased  by  de- 
'  to^recordrwhen    fcudaut  from  Soukcu  had  been  deeded  to  many 
chaler^  di^arged    pcrsous  who  claimed  supcrior  title  to  this  defend- 
ant.   There  is  no  conflict  in  the  evidence.    The 
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facts  are  shown  almost  entirely  by  defendant's  evidence  and  the 
deeds.  Appellant  cites  Burdick  v,  Seymour,  39  Iowa  452,  Foley 
V.  McKeegaUy  4  Iowa  1,  and  Hilligas  v.  Kuns,  86  Neb.  68  (124  N. 
W.  925,  26  L.  R.  A.  [N.  S.]  284,  and  note),  to  the  proposition 
that  a  vendee  who  fails  to  record  his  deed  or  contract  may  re- 
cover from  his  vendor  who  subsequently  conveys  to  a  bona- 
fide  purchaser.  Appellee  does  not  dispute  these  propositions,  but 
contends  that  the  subsequent  purchasers  from  Sonken  were  not 
shown  to  be  bona-fide  purchasers.  And  we  have  seen  that  this 
is  the  fact.  Appellant  also  contends,  and  cites  authority  to  the 
proposition,  that  possession,  to  give  notice,  must  be  unambiguous, 
open,  visible,  and  exclusive.  The  evidence  and  record  which  we 
have  before  set  out  show,  we  think,  that  defendant  did  have 
such  possession.  It  is  also  contended  by  appellant  that  the  fact 
that  Sonken 's  telephone  wires  were  taken  off  the  poles  and  re- 
placed by  defendant's  service  wires  does  not  constitute  a  suffi- 
cient change  of  possession  to  put  others  upon  inquiry.  This 
has  been  sufficiently  referred  to  by  reference  to  the  evidence.  On 
the  other  hand,  the  authorities  are  to  the  effect  that  one  who 
purchases  real  estate  while  in  possession  of  another,  takes  it 
with  notice  of  the  existing  rights  and  equities  of  the  person  in 
possession.  Without  discussing  or  reviewing  the  cases,  see  PhU- 
lips  V.  Blair,  38  Iowa  649,  656;  Truth  Lodge  v.  Barton,  119 
Iowa  230.  See,  also,  John  v.  Penegar,  158  Iowa  366,  370.  That 
the  possession  and  use  of  the  pole  line  and  right  of  way  by  the 
defendant  was  sufficient,  under  the  evidence  in  this  record,  to 
constitute  notice  sufficient  to  put  subsequent  grantees  on  in- 
quiry, see  Ague  v.  Seitsinger,  85  Iowa  305,  311 ;  Hatton  v.  Cole, 
152  Iowa  485,  498 ;  Cook  v.  Chicago,  B.  &  Q.  B.  Co.,  40  Iowa 
451 ;  Buck  v.  Holt,  74  Iowa  294. 

It  is,  perhaps,  not  very  material  whether  the  conveyance 
by  Sonken  to  defendant  of  the  pole  line  and  privilege  was  an 
interest  in  real  estate  or  personal  property,  under  the  circum- 
stances of  this  case.  Sonken  had  divested  himself  of  all  interest 
therein,  and  he  had  no  title  to  convey  to  subsequent  grantees; 
and  it  seems  to  us  that  this  is  particularly  true  where  defendant 
has  failed  to  show  that  subsequent  purchasers  were  without 
notice.  As  before  pointed  out,  some  of  the  subsequent  purchas- 
ers had  actual  knowledge,  and  recognized  the  rights  of  the  de- 
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fendant.  Others  had  notice  by  defendant's  possession.  Under 
such  circnmstances,  such  purchasers  acquired  no  right  adverse  to 
the  defendant.  On  this  point,  see  Fischer  v,  Johnson,  106  Iowa 
181,  184;  Jones  v,  Cooley,  106  Iowa  165;  Wilgus  v.  Oettings, 
21  Iowa  177;  Fuller  v.  Barter,  110  Wis.  80  (84  Am.  St.  867,  and 
note). 

One  or  two  other  matters  are  argued  by  appellant;  but,  in 
the  view  we  take  of  the  case,  they  are  not  controlling,  and  are 
covered  by  what  has  been  said  in  the  points  considered. 

We  are  of  opinion  that  defendant  has  not  sustained  the  bur- 
den resting  upon  it,  and  has  not  shown  that  it  was  entitled  to  the 
offset  claimed,  and  that,  therefore,  the  trial  court  did  not  err  in 
sustaining  appellee's  motion  for  a  directed  verdict.  The  judg- 
ment is — Affirmed. 

Stevens,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


Bertha  Morse  et  al.,  Appellees,  v.  Frank  T.  Slocum  et  al., 

Appellants. 

OOKTBAOTS:      Validity — ^ITndae    Influence.     Evidence    attending    the 

1  assignment  of  practically  the  entire  estate  of  an  aged  and  enfee- 
bled father  to  his  son  reviewed,  and  held  to  sustain  a  finding^  by 
the  trial  court  that  the  same  was  obtained  by  undue  influence. 

OUABDIAK  AND  WABD:    Sale  by  Ward  Fending  Guardianship.    Prop- 

2  erty  in  the  possession  of  a  legally  appointed  guardian  may  not  be 
sold  and  assigned  by  the  ward.  Especially  is  the  court  justified  in 
holding  the  contract  void  when  both  parties  to  the  contract  had 
full  knowledge  of  the  guardianship,  and  when  the  contract  by  its 
own  terms  recognized  the  invalidity  thereof,  pending  the  continued 
existence  of  such  guardianship. 

OQNTRAOTS:      Waiver   and   Substitution.     One   who    enters   into    an 

3  executory  contract  for  the  care  and  support  of  a  person  must  be 
held  to  abandon  all  rights  under  the  contract  when,  subsequent  to 
the  execution  thereof,  he  enters  into  and  executes  a  separate  and 
different  contract  with  the  legally  appointed  guardian  of  such  per- 
son for  the  same  care  and  support. 

Appeal  from  Osceola  District  Court. — C.  C.  Bradley,  Judge. 
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January  10,  1922. 

Action  in  equity,  to  set  aside  a  certain  conveyance  of  real 
estate  and  the  assignments  of  certain  mortgages.  The  trial  court 
found  for  the  plaintiffs,  granting  the  relief  asked,  and  defendants 
appeal.  The  material  facts  are  sufficiently  stated  in  the  opinion. 
— Affirmed. 

Clark,  Dwinell  <&  Mdizer  and  L,  E.  Francis,  for  appellants. 
T.  E^  Diamond,  for  appeUees. 

Weaver,  J. — ^Wesley  Slocum,  a  resident  of  Osceola  County, 
died  intestate,  February  12,  1919,  at  the  age  of  83.  He  was  a 
widower,  and  was  survived  by  five  children,  his  only  heirs  and 

next  of  kin:  Frank  Slocum,  defendant  herein, 

1    Contracts  * 

'  validity:  undue    and  the  plaintiffs  Bertha  Morse,  Hattie  Heeg, 

Carl  Slocum,  and  Arthur  Slocum.  All  the  chil- 
dren were  adults,  the  youngest  being  34  years  old,  all  married, 
and  having  homes  of  their  own.  Until  a  date  hereinafter  named, 
Frank  lived  in  Nebraska,  Hattie  in  Illinois,  Carl  and  Arthur  in 
Minnesota,  and  Bertha  a  few  miles  from  the  paternal  home. 
The  wife  of  deceased  died  in  1911.  After  that  date,  the  de- 
ceased, for  a  considerable  period,  lived  in  the  homestead  alone, 
with  the  assistance  of  more  or  less  hired  help.  In  July,  1915, 
he  suffered  a  stroke  of  paralysis.  He  appears  not  to  have  been 
completely  paralyzed,  and  was  soon  able  to  be  out  (though  not 
strong),  and  in  September  visited  his  sons  in  Minnesota.  While 
there,  he  complained  of  his  failing  eyesight  and  enfeebled  condi- 
tion, and  spoke  of  having  someone  selected  to  do  his  business. 
Later,  after  returning  to  his  home  in  Sibley,  Iowa,  he  went  to 
the  office  of  the  derit  of  the  district  court,  where  he  signed  an 
application  or  petition  for  the  appointment  of  one  Will  Thomas 
to  be  the  guardian  of  his  personal  estate,  and  stated,  as  reason 
for  such  request,  that,  owing  to  his  age  (then  78  years)  and  poor 
health,  he  was  unable  to  look  after  his  affairs  and  property  and 
properly  provide  for  his  own  needs,  and  that,  having  confidence 
in  Thomas,  he  desired  his  appointment  to  execute  such  trust. 
Upon  this  application,  Thomas  was  appoiuted  temporary  guard- 
ian of  the  applicant.    While  the  guardian  gave  bond  and  filed 
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an  inventory,  there  appears  to  have  been  very  little  actual  change 
in  the  management  and  control  of  the  property,  and  the  guard- 
ianship was  dissolved,  and  the  property,  so  far  as  it  was  under 
the  actual  or  constructive  control  of  Thomas,  was  returned  to 
and  receipted  for  by  the  deceased  on  December  22,  1915.  In 
May,  1916,  deceased  sustained  a  second  attack  of  paralysis.  This 
stroke  greatly  aggravated  his  enfeebled  condition,  and  left  him 
prostrate  and  practically  helpless  during  the  remainder  of  his 
life.  His  daughter  Hattie  came  from  Illinois  and  assisted  in  his 
care  for  two  or  three  months.  In  addition  to  help  afforded  by 
his  daughter,  a  woman  housekeeper  was  employed ;  also  another 
person,  who  served  as  nprse  or  caretaker  for  the  sick  man.  In 
the  winter  of  1916-1917,  the  son  Frank,  defendant  herein,  came 
with  his  wife  from  their  Nebraska  home;  and  soon  thereafter, 
the  father  and  son  entered  into  an  agreement,  oral  at  first,  by 
which  the  son  and  son's  wife  would  remain  for  a  time  not  def- 
initely fixed,  and  care  for  deceased  for  compensation  at  the  rate 
of  $2,500  per  year.  Something  more  than  a  year  later,  in  March, 
1918,  the  agreement  was  put  in  written  form,  and  upon  the  same 
consideration,  to  continue  for  one  year.  There  was  some  talk 
between  them  to  the  effect  that  the  old  gentleman,  if  able,  would 
go  to  Nebraska  and  live  with  Prank  there ;  but  this  was  not  made 
a  term  of  the  agreement.  On  April  27,  1918,  deceased  was 
stricken  with  paralysis  for  the  third  time,  and  continued  to 
suffer  therefrom  until  his  death,  on  February  12,  1919.  On  May 
13,  1918,  following  this  final  stroke,  three  of  the  present  plain- 
tiffs. Bertha,  Carl,  and  Arthur,  instituted  proceedings  in  the 
district  court  by  which  one  T.  S.  Redmond  was  duly  appointed 
temporary  guardian  of  the  person  and  estate  of  the  deceased. 
The  principal  items  of  the  parent's  property  at  that  time  con- 
sisted of  his  homestead,  valued  at  about  $5,000,  a  promissory 
note  of  $8,000,  another  of  $3,000,  and  another  of  $19,400,  each 
secured  by  mortgage.  There  were  also  other  minor  items  not 
necessary  to  enumerate.  On  May  13,  1918,  three  days  after  the 
appointment  and  qualification  of  the  temporary  guardian,  it  is 
alleged  that  the  deceased  and  the  son  Frank  executed  a  written 
instrument,  in  words  following: 

**This  contract  and  agreement  made  and  entered  into  in 
duplicate  this  16th  day  of  May,  1918,  by  and  between  Wesley 
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Slocum  of  Sibley,  Iowa,  and  Frank  Slocum  of  Cherry  County, 
Nebraska,  witnesseth:  That  the  said  Wesley  Slocum  does  on 
his  part  state  that  whereas  three  of  his  own  children,  to  wit: 
Bertha  Morse,  Arthur  Slocum,  and  Carl  Slocum  have  filed  with 
the  court  an  application  wherein  they  allege  and  swear  that  I  am 
'childish  and  utterly  incapable  of  transacting  his  business,  even 
of  the  simplest  character,'  and  ask  that  I  *be  declared  a  person 
utterly  incapable  mentally  to  transact  his  own  bu&iness  or  any 
business  whatsoever'  and  that  a  guardian  be  appointed  over  my 
person  and  property ;  thereby  depriving  me  of  the  right  to  con- 
trol and  manage  the  property  earned  by  myself  through  long 
years  of  hard  labor.  That  in  reliance  upon  these  false  and  un- 
just statements,  the  court  appointed  a  temporary  guardian  over 
my  person  and  property,  who,  at  the  suggestion  of  my  said  chil- 
dren has  prevented  me  from  going  and  making  my  home  with 
my  son,  Frank  Slocum,  in  Nebraska.  That  since  I  have  always 
worked  hard,  saved  and  accumulated  some  property  ajid  when 
I  was  no  longer  able  to  leave  my  home,  I  appointed  Mr.  Will 
Thomas,  a  true  and  trusted  friend,  as  my  agent  to  act  for  and 
with  me  in  managing  my  property.  That  acting  together  we 
disposed  of  my  land  in  order  that  my  business  would  be  more 
simple,  and  converted  the  proceeds  thereof  into  first  real  estate 
mortgages,  with  good  security  and  bearing  a  good  rate  of 
interest.  That  at  no  time  have  I  squandered  one  penny  of  my 
property,  and  my  confidence  has  not  been  misplaced  in  selecting 
Mr.  Thomas  as  my  agent.  That  all  of  my  financial  affairs  were 
being  handled  efl8ciently  and  well,  but  notwithstanding,  my  said 
three  children  begun  the  said  guardianship  proceedings  and 
attempted  to  take  from  me  the  management  of  my  said  property, 
and  because  thereof  I  feel  very  bitter  towards  them  and  want 
them  to  have  no  share  whatever  in  my  property  at  my  death. 
And  whereas  my  said  son,  Frank  Slocum,  left  his  ranch  and 
home  in  Nebraska  more  than  a  year  ago,  and  with  his  wife  came 
to  me  in  my  sickness ;  stayed  with  me  constantly,  to  the  neglect 
of  his  own  affairs,  nursed  me  and  cared  for  me ;  all  without  com- 
pensation or  thought  of  reward.  That  because  of  the  foregoing 
facts,  I  have  this  day  given  and  assigned  unto  my  beloved  daugh- 
ter, Hattie  Heeg,  of  De  Kalb  County,  Illinois,  a  certain  real 
estate  mortgage,  executed  by  Arthur  Slocum  and  Minnie  Slocum, 
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the  said  parties  of  the^  second  part  are  to  furnish  all  proper  and 
necessary  food,  groceries,  provisions,  and  board  for  both  them- 
selves and  for  the  said  Wesley  Slocum,  and  properly  cook  and 
prepare  all  proper  and  necessary  food  and  provisions  as  may  be 
found  necessary  from  time  to  time;  that  the  party  of  the  first 
part  is  to  furnish  the  home  and  residence  of  the  said  Wesley 
Slocum,  together  with  all  its  household  goods  and  equipment, 
for  the  said  parties  of  the  second  part  and  the  said  Wesley 
Slocum  and  the  party  of  the  first  part  is  also  to  furnish  all 
necessary  heat,  fuel,  light,  water,  telephone,  medicines,  if  any, 
and  physician  or  physicians  that  may  be  necessary  to  attend  upon 
and  prescribe  for  the  said  Wesley  Slocum,  and  the  party  of  the 
first  part  to  pay  to  the  parties  of  the  second  part  the  sum  of 
two  thousand  five  hundred  ($2,500)  dollars  per  year,  payable 
monthly.  This  contract  may  be  terminated  upon  thirty  (30) 
days'  written  notice  given  by  either  party  hereto  to  the  other 
party  or  parties,  but  in  case  the  parties  of  the  second  part  shall 
have  given  thirty  days'  written  notice  to  the  party  of  the  first 
part  of  their  intention  to  terminate  this  contract,  then  and  in 
that  event,  the  parties  of  the  second  part  agree  to  remain  a 
reasonable  time  after  the  said  thirty  days  shall  have  expired 
until  such  time  as  the  party  of  the  first  part  shall  be  able  to 
procure  another  person  or  persons  to  wait  upon,  attend  to,  and 
nurse  the  said  Wesley  Slocum.  It  is  further  agreed  by  and  be- 
tween the  parties  hereto  that  all  sums  payable  under  this  con- 
tract may  be  paid  by  the  party  of  the  first  part  to  either  of  the 
parties  of  the  second  part,  and  when  so  paid  shall  be  binding  and 
conclusive  upon  both  of  the  parties  of  the  second  part.  In  wit- 
ness whereof  the  parties  hereto  have  set  their  hands  and  seals 
this  1st  day  of  June,  1918."  (Signed  by  T.  S.  Redmond  as 
guardian,  and  Frank  Slocum  and  Effie  Slocum.) 

Recognizing  the  contract,  the  guardian  continued  to  pay 
and  the  defendants  continued  to  accept  and  receive  the  com- 
pensation therein  provided  for  during  all  the  ensuing  period 
until  the  death  of  the  ward.  On  October  23,  1918,  several 
months  after  the  appointment  of  the  guardian  and  the  execution 
of  the  contract  between  Frank  Slocum  and  the  guardian,  and 
after  the  contract  between  Frank  and  his  father,  deposited  in 
escrow,  the  difficulty  of  so  construing  these  contracts  that  both 
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could  be  upheld  appears  to  have  suggested  itself  to  the  mind  of 
some  party  in  interest,  and  to  obviate  it  if  possible,  still  another 
paper  was  executed,  as  follows: 


(( 


Supplemental  Statement  to  Contract. 


''Whereas  on  the  16th  day  of  May,  1918,  the  parties  hereto, 
Wesley  Slocum  and  Frank  Slocum,  entered  into  a  written  con- 
tract for  life  support.  And  whereas  the  whole  intent  of  the 
parties  thereto  might  not  have  been  clearly  and  fully  expressed 
therein,  and  acts  and  relations  of  the  parties,  since  the  execu- 
tion thereof  might  be  misunderstood,  therefore  said  parties  make 
and  execute  this  supplemental  statement,  in  order  to  clear  up 
any  and  all  doubt  that  might  arise  in  connection  with  said  con- 
tract and  th6  acts  of  parties  thereafter.  With  reference  to  the 
middle  paragraph  on  page  3,  of  said  contract,  the  parties  state 
that  it  is  and  was  the  intent  of  the  said  Wesley  Slocum,  that 
the  deed  and  assignments  therein  mentioned  were  to  and  did 
pass  out  of  the  possession  and  control  of  the  said  Wesley  Slocum, 
and  that  they  were  delivered  to  the  said  Clark  &  Dwinell  abso- 
lutely, to  be  held  by  them  in  escrow  for  the  proper  parties ;  time 
alone  being  wanting  for  the  complete  delivery  thereof.  That 
with  special  reference  to  the  last  part  of  the  last  sentence  in 
said  paragraph  which  reads  as  follows,  'and  this  contract  shall 
then  take  effect, '  parties  state  that  said  contract  is  in  no  manner 
related  to  the  said  deed  and  assignments,  and  the  time  and  man- 
ner in  which  delivery  thereof  shall  be  complete,  but  that  such 
sentence  was  inserted  therein  for  the  reason  that  at  the  time 
of  the  execution  of  said  contract,  the  said  Wesley  Slocum  was 
under  temporary  guardianship  and  his  property  in  the  posses- 
sion of  the  guardian;  that  there  remained  no  property  in  the 
hands  of  the  said  Wesley  Slocum  to  pay  or  turn  over  to  Frank 
Slocum  for  his  services,  hence  it  was  agreed  and  understood 
between  them  that  the  said  Frank  Slocum  was  to  continue  with 
the  caring  for  and  nursing  of  the  said  Wesley  Slocum  during 
the  pendency  of  the  guardianship  proceedings,  and  that  Frank 
Slocum.  was  to  accept  from  the  guardian  a  contract  for  the  care 
ot  Wesley  Slocum  and  be  paid  therefor  by  the  guardian,  in 
order  that  the  said  Frank  Slocum  would  have  funds  with  which 
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to  live  and  maintain  his  family,  and  also  in  order  that  the  said 
Frank  Slocum  could  remain  with  and  care  for  said  Wesley 
Slocum  instead  of  a  certain  stranger  which  guardian  had  already 
employed ;  both  parties  hereto  knowing  and  understanding  that 
the  money  that  would  be  paid  to  the  said  Frank  Slocum  by  the 
said  guardian  would  be  a  part  of  and  come  from  the  property 
already  given  by  Wesley  Slocum  to  the  said  Frank  Slocum,  and 
that  all  parties  in  any  manner  interested  in  the  estate  of  the 
said  Wesley  Slocum  would  be  left  in  the  same  position  and  their 
several  interests  in  no  way  aflPected.  And  that  while  the  said 
contract  was  to  and  did  take  effect  at  the  time  of  the  execution 
thereof,  yet  the  full  provisions  thereof  could  not  be  carried  out 
so  long  as  said  Wesley  Slocum  was  under  the  guardian  disability. 
Dated  this  23d  day  of  October,  1918."  (Signed  by  Wesley 
Slocum  by  his  mark  and  by  Frank  Slocum.  Mark  witnessed  by 
Will  Thomas  and  L.  A.  Dwinell.) 

Ordinarily,  this  court  would  not  be  justified  in  prolonging 
its  opinion  to  set  out  in  haee  verba  all  the  foregoing  writings; 
but,  as  the  rights  of  the  parties  will  be  largely  determined  by 
their  legal  force  and  effect,  and  as  they  serve  also  to  illuminate 
the  merits  of  the  fact  controversy,  we  have  preferred  to  quote 
them  at  large,  rather  than  to  venture  upon  their  abbreviation. 
The  lines  of  contention  were  formed  very  soon  after  Slocum 's 
death.  The  conveyance  of  the  homestead  to  Frank,  deed  for 
which  had  been  deposited  in  escrow  with  the  contract  of  May 
16,  1916,  was  revealed  to  the  other  parties  by  being  placed  on 
record  on  the  day  of  the  grantor's  funeral.  This  was  the  signal 
for  the  war  which  has  followed.  On  February  20,  1919,  this 
action  was  begun  to  set  aside  said^deed,  as  having  been  obtained 
by  fraud  and  undue  influence,  and  without  consideration.  The 
execution  of  the  contract  made  between  Frank  and  deceased  on 
June  16,  1916,  and  deposited  in  escrow,  by  which  deceased  was 
to  assign  to  Frank  the  note  and  mortgage  for  $8,000  and  the 
note  and  mortgage  for  $19,400,  was  not  made  known  to  the  plain- 
tiffs until  after  this  suit  was  in  progress ;  whereupon  the  petition 
was  amended  to  set  them  aside  on  the  same  grounds  assigned 
for  a  cancellation  of  the  deed  of  the  homestead. 

The  trial  court,  after  hearing  a  large  mass  of  testimony, 
found  for  the  plaintiffs,  and  set  aside  and  canceled  the  deed  of 
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the  homestead  and  the  assignment  of  the  notes  and  mortgages 
in  controversy. 

I.  It  is  the  theory  of  the  plaintiffs,  and  so  charged  in  the 
petition,  that,  at  the  date  of  the  contract  of  May  16,  1916,  rmder 
which  instrument  the  defendant  claims  to  have  acquired  owner- 
ship of  the  property  in  controversy,  Wesley  Slocum  was  men- 
tally incompetent  to  make  a  valid  contract,  and  that  his  execu- 
tion of  the  paper  was  obtained  by  undue  influence.  Upon  this 
issue  much  evidence  was  offered  on  both  sides.  It  is  entirely  too 
voluminous  for  its  restatement  here.  It  is  enough  to  say  that 
the  case  in  this  respect  is  typical  of  a  class  with  which  all  our 
courts  are  familiar.  Upon  the  general  propositions  of  law 
applicable  to  issues  of  mental  incompetency  and  undue  influence, 
there  is  little  room  for  argument,  and  the  authority  of  the  many 
precedents  cited  by  counsel  for  appellants  is  the  subject  of  no 
serious  question.  The  trouble,  if  any,  comes  not  in  the  statement 
of  the  law  in  the  abstract,  but  in  its  application  to  concrete  cases, 
which  are  rarely  entirely  parallel.  This  case,  while  having  fea- 
tures quite  similar  to  those  found  in  the  cited  authorities,  is  not 
without  others  of  a  peculiar  and  unusual  character.  Wesley 
Slocum,  at  the  age  of  about  80  years,  found  himself  practically 
alone.  His  wife  was  dead,  and  his  children  had  scattered,  main- 
taining or  building  up  homes  of  their  own  in  four  several  states. 
So  far  as  appears,  his  relations  with  them  were  then  entirely 
amicable.  There  is  no  indication  that  he  had  any  disposition 
to  favor  any  one  of  them  in  preference  to  the  others,  or  that  he 
was  under  any  special  obligation  to  any  one  of  them.  His  health 
was  so  impaired  and  his  eyesight  so  dim  that  he  felt  himself 
unequal  to  bear  the  burden  of  the  management  of  his  estate, 
consisting  of  real  property  and  personalty  to  the  value  of  at 
least  $30,000.  It  was  under  the  stress  of  these  circumstances  that 
he  tried  for  a  short  time  the  experiment  of  a  voluntary  guardian- 
ship. From  the  date  of  his  second  stroke,  in  May,  1916,  he  was 
substantially  helpless,  and  became  wholly  dependent  on  others. 
For  a  time,  his  daughter  from  Illinois  was  with  him,  and  with 
her  help  and  that  of  Thomas  and  hired  servants,  he  received 
proper  care  and  attention  until  Frank  came  from  Nebraska,  in 
January,  1917,  and  assumed  that  duty  for  an  agreed  compensa- 
tion of  $2,500  per  year;  and  this  status  was  maintained  until 
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the  spring  of  the  year  1918.  By  that  time,  Frank  felt  under 
necessity  to  return  to  Nebraska,  and  proposed  to  take  his  father  . 
with  him ;  but  before  that  plan  had  assumed  any  definite  shape, 
Slocum  was  for  the  third  time  stricken  with  paralysis,  greatly 
aggravating  his  state  of  helplessness  and  dependence;  and  al- 
though his  condition  was  such  as  to  the  ordinary  reasonable 
comprehension  would  seem  to  preclude  the  idea  of  his  being 
moved  to  Nebraska,  his  son  appears  to  have  still  adhered  to  that 
plan.  Others  of  the  children  were  radically  opposed  to  such 
move,  and  after  the  last  paralytic  attack,  instituted  guardian- 
ship proceedings,  resulting  in  the  appointment  of  Redmond  to 
that  trust.  May  13,  1918.  This  appointment  does  not  appear  to 
have  been  contested,  and  the  guardian  so  appointed  immediately 
qualified,  and  continued  to  serve  until  the  death  of  the  ward. 
The  appointment  had  been  made  and  the  guardian  was  in  pos- 
session of  the  ward's  property  when  the  contract  for  the  transfer 
of  the  property  by  the  ward  to  Frank  was  made,  May  16,  1918. 
That  Slocum  was  at  this  time,  and  thenceforth  to  his  death, 
extremely  weak  in  both  body  and  mind  is  very  apparent;  but 
whether  such  weakness  and  disability  had  reached  the  point  of 
actual  or  entire  incompetence  is  a  question  on  which,  under  all 
the  evidence,  it  is  possible  that  reasonable  minds  may  diflfer. 
It  is  a  question  upon  which  the  decision  of  this  case  does  not 
necessarily  turn.  It  is,  however,  not  open  to  reasonable  doubt 
that  the  physical  and  mental  condition  of  the  sick  man,  espe- 
cially after  the  second  and  third  strokes  of  paralysis,  was  one  of 
extreme  weakness,  in  which  he  might  easily  be  led  or  influenced 
by  his  attendants  to  do  that  which,  under  normal  conditions, 
he  would  not  do. 

It  was  perhaps  natural  that  the  children  other  than  Frank 
should  view  the  installment  of  Frank  in  the  immediate  charge 
of  the  father,  and  his  proposal  to  remove  the  old  man  to  Ne- 
braska, with  a  degree  of  disfavor,  or  even  jealousy.  Some  of 
them  believed  that,  when  visiting  their  father,  they  were  given 
no  opportunity  to  see  him  or" talk  with  him  alone;  and  they 
appear  to  have  suspected  a  purpose  on  Frank's  part  to  absorb 
the  estate,  to  the  disadvantage  of  the  rest  of  the  family.  On  the 
other  hand,  Frank's  admitted  conduct  in  obtaining  in  a  secret 
or  furtive  way  the  contract  and  deed  of  May  16, 1918,  giving  him 
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practically  the  entire  estace,  to  the  exclusion  of  his  brothers  and 
sisters,  and  bringing  those  instruments  to  the  light  only  after 
their  parent  was  dead,  makes  it  quite  easy  to  believe  that  the 
suspicions  entertained  by  the  appellees  were  well  grounded.  That 
the  deceased  in  his  weakness  was  led  into  statements  and  dec- 
larations in  the  writing  of  May  16,  1918,  which  he  could  not 
have  intentionally  made,  is  evident  in  the  framework  of  the 
writing  itself.  For  example,  he  is  there  made  to  say  that  Frank 
and  wife  had  come  to  him  in  his  sickness,  and  nursed  and  cared 
for  him,  *'all  without  compensation  or  thought  of  reward;" 
when,  if  in  his  right  mind,  he  knew  that  these  filial  services  had 
been  rendered  him  for  the  by  no  means  unremunerative  wage  of 
$2,500  a  year,  which  he  himself  had  been  paying  Frank  for  more 
than  a  year.  The  paper  as  a  whole  has  more  the  appearance  of 
an  elaborate  argument  prepared  by  counsel  for  future  effect, 
than  for  the  simple  purpose  of  transferring  title  to  an  item  of 
property.  The  situation  was  such  as  to  render  it  easy  to  poison 
the  mind  of  the  deceased  against  the  children  who  procured  the 
appointment  of  the  guardian,  and  it  is  clear  that  Frank  was 
not  unwilling  to  profit  by  it.  As  to  the  connection  of  Thomas 
with  these  transactions,  it  is  not  necessary  to  impute  to  him  any 
bad  faith  or  attempt  to  mislead  the  deceased.  It  is  very  evident, 
however,  that,  for  what  he  doubtless  thought  good  reason, 
Thomas  sympathized  with  Frank,  and  gave  him  the  weight  of 
his  friendly  influence  with  the  old  gentleman.  Without  pursu- 
ing these  details  further,  we  think  it  must  be  said  that,  even 
if  the  contract  were  not  open  to  other  objections  hereinafter 
mentioned,  the  trial  court  must  be  sustained  in  holding  it  the 
product  of  undue  influence. 

II.  Thus  far,  we  have  not  considered  the  legal  effect  of 
the  admitted  fact  that,  at  the  date  of  the  alleged  contract  of 
May  16,  1918,  Wesley  Slocum  was  under  guardianship,  and  that 
2  Guardian  and  *^®  ^^^^  property  which  was  the  subject  of  that 
wim?  "pending^  contract  was  in  the  custody  and  possession  of 
guardianahip.  ^ig  guardian.  This  fact  was  known  to  all  the 
parties  to  that  instrument,  and  expressly  recognized  therein. 
The  effect  of  the  guardianship  was,  for  the  time  being  at  least, 
to  deprive  the  ward  of  the  legal  capacity  to  seU  and  dispose  of 
such  property.     It  did  not,  as  a  matter  of  law,  conclusively 
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establish  the  testamentary  incapacity  of  the  deceased,  although 
it  is  prima-f acie  evidence  of  that  fact.  CahUl  v.  CahUl,  155  Iowa 
340,  344,  and  cases  there  cited.  But  capacity  to  make  a  valid 
will  may  exist  where  capacity  to  enter  into  a  valid  contract  is 
lacking.  To  say,  however,  that,  after  a  guardian  has  been  ap- 
pointed and  has  entered  upon  the  discharge  of  the  duties  of  his 
trust,  third  parties,  having  full  knowledge  of  the  fact,  may  bar- 
gain with  the  ward  and  obtain  from  him  a  valid  assignment  or 
conveyance  of  his  entire  estate,  and  thereby  oust  the  corurt  of 
its  jurisdiction  over  the  ward's  property,  is  to  defeat  the  mani- 
fest intent  and  purpose  of  the  statute. 

That  Slocum  was  a  proper  subject  of  guardianship,  even 
though  still  having  testamentary  capacity,  is  not  open  to  dis- 
pute in  this  collateral  proceeding;  but  even  if  that  question 
were  before  us,  we  think  the  fact  is  clearly  established.  See 
Seerley  v.  Sater,  68  Iowa  375 ;  Oarretson  v,  Hubbard,  110  Iowa 
7;  Ockendon  v.  Barnes,  43  Iowa  615;  Emerick  v.  Emerick,  83 
Iowa  411;  Guthrie  v,  Outhrie,  84  Iowa  372;  Smith  v.  Hicken- 
bottom,  57  Iowa  733,  734. 

It  is  to  be  further  said  that  the  alleged  contract  appears 
upon  its  face  to  recognize  the  legal  insufficiency  of  the  instru- 
ment as  a  contract,  and  to  indicate  only  a  tentative  purpose  to 
so  dispose  of  the  property,  in  the  event  that  the  guardianiship 
proceedings  be  finally  dismissed.  This  quite  clearly  appears 
from  the  provision  found  in  the  writing  which  reads  as  follows: 

'*It  being  expressly  agreed  and  understood  by  the  parties 
hereto  that  this  contract  and  copy  as  well  as  said  assignments 
and  deed  hereinbefore  mentioned  shall  be  delivered  to  and  remain 
in  the  hands  of  Clark  &  Dwinell  as  agents  for  both  of  us  until 
such  time  as  the  said  temporary  guardianship  shall  have  been 
disposed  of  and  my  property  released  to  me,  or  at  my  death  in 
case  I  do  not  survive  such  proceedings  when  they  shall  be  de- 
livered to  the  present  parties  by  our  said  agents  and  this  contract 
shall  then  take  effect," 

It  follows,  we  think,  both  from  the  leg^l  incapacity  of 
Slocum  to  enter  into  such  an  agreement  and  from  the  express 
recognition  of  that  fact  by  the  terms  of  the  instrument  itself, 
that  the  trial  court  did  not  err  in  holding  it  to  be  void  and  of 
no  effect.    We  do  not  overlook  the  writing  entitled  ''Supple- 
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mental  Statement  to  Contract,"  bearing  date  of  October  23, 
1918.  This  instrument  is  a  labored  and  ingenious  effort  to  avoid 
the  effect  of  the  contract  of  June  1,  1918,  between  the  defend- 
ants and  Redmond,  as  the  guardian  of  Slocum,  hereinbefore 
quoted  in  full.  It  is  sufficient  to  say  in  this  respect  that  the 
same  legal  incapacity  of  the  ward  to  give  legal  effect  to  thfe 
contract  of  May  16,  1918,  vitiates  the  so-called  ''supplement'' 
thereto,  the  guardianship  being  still  pending,  and  the  ward  being 
still  without  power  to  sell  or  assign  the  property  or  assets  then 
in  the  hands  of  the  guardian. 

III.  Were  there  no  other  insuperable  objection  to  the  de- 
fendant's claim  of  title  under  said  alleged  contract,  it  would 
still  be  necessary  to  hold  that  whatever  right  or  advantage  de- 
fendants acquired  by  virtue  of  that  instrument 
'  wiiiver  ftnd'suv    was  later  surrendered  and  abandoned,  when  they 

voluntarily  entered  into  the  agreement  with  the 
guardian  for  the  care,  nursing,  and  attention  required  by 
Slocum.  It  will  be  seen  that,  by  the  terms  of  the  writing  under 
which  he  now  claims,  Frank  expressly  undertook  to  keep  and 
care  for  Slocum  during  the  remainder  of  his  natural  life,  pro- 
vide for  his  needs,  and  defray  the  expenses  of  his  sickness  and 
funeral.  That  obligation  he  did  not  perform,  ancl,  so  far  as 
the  record  reveals,  never  offered  to  perform.  On  the  contrary, 
some  two  weeks  after  the  signing  of  that  paper,  he  entered  into 
the  written  contract  with  Slocum 's  guardian  by  which,  in  con- 
sideration of  $2,500  per  year,  payable  in  monthly  installments, 
he  undertook  to  take  care  of  the  old  gentleman,  described  as 
being  in  *'many  respects  absolutely  helpless,"  and  to  give  him 
all  needed  nursing  and  attention.  From  that  time  forward,  to 
the  end  of  the  old  man's  life,  the  parties  on  both  sides  observed 
the  terms  of  that  agreement,  defendants  giving  the  invalid 
support,  care,  and  nursing,  and  receiving  from  the  guardian  the 
stipulated  compensation  therefor.  During  all  that  time,  de- 
fendants asserted  no  right,  title,  or  interest  in  or  to  the  property 
of  the  deceased  under  the  alleged  prior  contract.  Indeed,  the 
very  existence  of  such  instrument  appears  to  have  been  kept 
a  secret,  buried  in  the  breasts  of  those  taking  part  in  its  pro- 
curement, until  brought  forth  after  this  suit  was  begun. 

Counsel  on  either  side  have  quite  elaborately  argued  the 


1094  Philp  Drainage  Dist.  v.  Peterson.       [192  Iowa 

question  whether  the  execution  of  the  contract  between  defend- 
ants and  the  guardian  operated  as  a  novation  of  the  earlier  one 
alleged  to  have  been  made  between  defendants  and  the  deceased. 
We  think  it  not  material  to  discuss  or  decide  whether  a  novation 
was  effected.  Indeed,  for  the  purposes  of  this  appeal,  it  may 
be  conceded  that  there  was  no  technical  novation.  But  it  is  an 
elementary  proposition  that,  even  if  the  contract  of  May  16, 
1918,  should  be  held  to  have  been  valid  when  made,  it  was  still 
competent  for  the  parties  thereto  to  abandon  it,  or  to  substitute 
another  in  its  place,  or,  by  conduct  inconsistent  with  the  con- 
tinued existence  of  the  original  contract,  to  estop  themselves 
from  asserting  any  right  thereunder.  3  Elliott. on  Contracts, 
Section  1865;  3  Am.  &  Eng.  Enqyc.  of  Law  (1st  Ed.)  891;  2 
Warvelle  on  Vendors  870;  Myers  v.  Carnahan,  61  W.  Va.  414; 
Hall  V.  Wright,  138  Ky.  71.  This  rule  i^  especially'  applicable 
where,  as  in  this  case,  the  alleged  first  contract  is  wholly 
executory.  The  agreement  with  the  guardian  to  keep  and  care 
for  the  ward  at  a  stated  consideration,  payable  by  the  guardian, 
is  inconsistent  with  defendant's  assertion  of  title  under  an  earlier 
contract,  by  which,  in  consideration  of  the  transfer  of  such 
title  to  him,  he  took  upon  himself  the  obligation  to  furnish  such 
support  and  care  at  his  own  expense. 

He  has  been  paid  the  agreed  value  of  his  services  to  the 
deceased ;  he  has  paid  no  part  of  the  promised  consideration  for 
such  transfer  of  title;  he  succeeds  to  his  equal  share  as  an  heir 
of  the  deceased;  and  the  decree  appealed  from  affords  him  no 
just  ground  of  complaint.  The  decree  of  the  district  court  is— 
Affirmed. 

Stevens,  C.  J.,  Preston  and  De  Graff,  J  J.,  concur. 


PiiiLP  Drainage  District,  Appellant,  v.  A.  J.  Peterson,  County 

Auditor,  et  al.,  Appellees. 

DRAINS:    Shifting  Qrounds  in  re  Objections.    Objectloas  to  assessment 
1     of  benefits  will  be  liberally  construed;  yet  the  objector  will  not,  on 
appeal,  be  permitted  to  interpose  objections  not  raised  in  the  trial 
court. 
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DBAIKB:     AaseismAat — ^PrasnmptloiL'    A  legally  eBtablished  and  eon- 

2    strueted  drainage  improvement  leaves  the  landowner  with  but  one 

right,  viz:  the  right  to  insist  that  the  cost  be  equitably  apportioned. 

To  overcome  such  apportionment,  there  mtui  be  evidence  of  inequit- 

ableness — not  mere  conclusions  of  inequitableness. 

Appeal  from  Hamilton  District  Court. — Q.  D.  Thompson,  Judge. 

January  10, 1922. 

The  opinion  sufficiently  states  the  case. — Affirmed. 

He'aly  &  Breen,  for  appellant. 

J.  E,  Burnstedt  and  J,  M,  Blake,  for  appellees. 

Weaver,  J. — In  the  year  1911,  a  drainage  district  known 
as  the  *' Philp,"  or  ** District  No.  109,''  was  established  and  im- 
proved in  Hamilton  County.  It  contained  about  2,200  acres  of 
land,  and  the  drains  constructed  were  of  tile,  emptying  to  the 
southward.  There  were  two  mains,  one  from  the  northeast  and 
one  from  the  northwest,  meeting  at  the  south  boundary  and  dis- 
charging through  a  common  bulkhead  into  an  open  ditch.  The 
fall  or  slope  to  the  south  was  comparatively  slight,  and  the  lower 
ends  of  the  mains  above  mentioned  were  laid  near  the  surface. 
In  a  short  time,  the  bulkhead  appears  to  have  been  undermined, 
and  to  have  become  more  or  less  broken  and  dilapidated;  and 
the  natural  grade  or  slope  of  the  land  to  the  south  was  insuf  • 
ficient  to  carry  away  promptly  the  drainage  flow  from  the  north. 
In  1917,  a  new  district  was  organized,  to  include  No.  109  and 
extend  southward  therefrom  far  enough  to  take  in  an  additional 
area  of  about  1,900  acres.  By  this  extension  it  was  sought,  not 
only  to  afford  drainage  of  the  land  to  the  south  of  the  old  dis- 
trict, but  to  obtain  a  sufficient  fall  to  give  an  efficient  outlet  for 
the  entire  district,  of  about  4,000  acres.  No  question  is  raised 
in  this  court  as  to  the  regularity  of  the  organization  of  the  dis- 
trict. The  work  has  been  done  at  an  aggregate  expense  of  about 
$36,000,  of  which  there  was  assessed  $6,400  against  the  lands  in 
the  old  District  No.  109,  and  the  remainder  against  the  lands  in 
the  additional  1,900  acres,  the  assessment  on  the  former  averag- 
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ing  about  $3.00  per  acre,  and  on  the  latter  about  $17  per  acre.  To 
this  assessment  the  appellants  filed  objections,  on  nine  different 
grounds.  The  first  four  are,  in  effect,  general  allegations  that 
the  board  of  supervisors  failed  to  act  **as  required  by  law,''  in 
establishing  the  district  and  in  making  the  assessment ;  but  they 
in  no  manner  specify  or  point  out  any  alleged  defect  in  the  pro- 
ceedings, nor  is  any  such  specific  objection  urged  upon  this 
appeal.  The  remaining  objections  so  presented  are  to  the  effect 
that  the  assessment  upon  the  lands  of  the  appellants  is  exces- 
sive, and  that  said  lands  are  assessed  at  a  higher  or  greater  rate 
than  other  lands  similarly  situated  and  similarly  benefited.  The 
objections  being  overruled  and  the  assessments  confirmed  by  the 
board  of  supervisors,  the  objectors  appealed  therefrom  to  the 
district  court,  which  affirmed  the  assessment  as  made. 

I.  We  think  it  must  be  said  at  the  outset  that,  aside  from 
the  contention  that  the  assessjnent  upon  the  lands  within  the 
limits  of  the  old  District  No.  109  is  disproportionately  high  or 

excessive,  the  appellant's  argument  in  this  court 

1.  Dbains:   shift-        .  .jj  jxxi.         v.'j.''  xjx 

ing  groundfl  in  IS  uot  addrcssed  to  the  objection  presented  to 
re  0  jec  lona.  ^^^  board  of  supcrvisors,  and  to  that  extent  pre- 
sents no  question  which  we  are  authorized  to  consider  or  decide. 
For  example,  it  is  said,  and  the  effort  of  counsel  is  very  largely 
directed  to  the  proposition,  that  the  '^assessment  is  for  an  outlet 
which  was  never  constructed;"  and  that  appellants  "were 
assessed  for  a  manhole  type  of  construction  when,  as  a  matter 
of  fact,  this  type  of  construction  was  not  installed;"  and  that 
plaintiffs  **were  assessed  for  a  System  to  be  laid  at  a  grade 
adequate  to  take -care  of  the  outlet  previously  installed,  and  this 
system  was  not  constructed  upon  the  grades  for  which  plaintiffs 
were  assessed;"  and  finally  (in  substance)  **that  plaintiffs  were 
assessed  for  future  benefits"  which  they  might  have  derived, 
had  the  original  plan  been  adhered  to,  but  which  are  not"  avail- 
able to  plaintiffs  under  the  plan  or  type  of  work  actually  done. 
Not  one  of  these  objections  was  raised  before  the  board  of  super- 
visors; and  while  the  statute  providing  for  hearings  upon  such 
objections  is  not  to  be  narrowly  construed,  and  the  court  will 
exercise  a  liberal  discretion  in  considering  all  objections  which 
by  any  fair  interpretation  may  be  covered  by  the  language  or 
terms  in  which  they  are  expressed,  there  must  yet  be  some  fair 
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degree  of  exactness  of  specifieation,  to  entitle  the  objector  to 
be  heard  thereon  on  appeal.  Chicago,  M.  &  Si.  P.  JJ.  Co,  v, 
Mofuma  County,  144  Iowa  171;  In  re  Appeal  of  Jenison,  145 
Iowa  215 ;  In  re  Appeal  of  Lightner,  156  Iowa  398. 

II.  We  find  nothing  in  the  record  to  impeach  the  fairness 
of  the  assessment.  It  is  true  that  one  or  two  property  owners 
in  the  old  district  testify  that,  in  their  judgment,  this  part  of 

the  district  received  no  real  benefit  from  the 

2.  Drains:   assess-  _t        x-  i?    ai-  j.i  x  £  xt_       • 

ment:  presump-    rcconstruction  01  the  outlct,  or  from  the  im- 
I  provement  made  to  the  south  of  the  district,  as 

'  originally  improved;  but  it  must  not  be  overlooked  that,  under 

I  the  statute,  an  objector  owning  land  within  the  district  cannot 

avoid  assessment  on  the  plea  that  his  property  receives  no  benefit 
from  the  drainage.  It  stands  conceded,  or  at  least  undisputed, 
in  this  record  that  the  district  was  properly  organized,  and  that 
the  drainage  system  has  been  completed  at  a  cost  of  $36,000  or 
more.  The  sole  objection  available  to  the  appellants  under  this 
record  is  to  the  distribution  or  apportionment  of  that  cost  upon 
the  property  within  the  district.  To  support  such  objection,  no 
evidence  is  offered  tending  to  show  that  such  apportionment  is 
inequitable,  or  that  the  classification  adopted  was  unfair,  or  that 
the  lands  of  the  appellants  are  assessed  at  a  higher  rate  than 
other  lands  similarly  situated  or  similarly  benefited.  On  the 
contrary,  it  appears  with  reasonable  certainty  that  the  outlet 
from  the  old  district  has  been  deepened  and  improved  in  a  man- 
ner to  increase  the  efficiency  of  the  drainage,  and  directly  or 
incidentally  to  benefit  the  lands  of  the  original  district;  and 
that,  in  making  the  assessment,  due  consideration  was  given  to 
the  fact  that  said  old  district  had  already  provided  and  paid  for 
a  drainage  improvement.  It  appears  that,  due  to  such  fact, 
the  average  assessment  upon  lands  in  the  old  district  averaged 
less  than  one  fifth  of  the  charge  made  upon  the  additional  1,900 
acres;  and  if  the  appellant's  property  is  to  be  held  liable  at  all 
to  contribute  to  the  improvement, — a  liability  which  we  must 
here  take  for  granted, — we  discover  no  valid  ground  on  which  to 
question  its  equitable  character.  It  was  made  by  men  experi- 
enced in  such  service,  received  the  approval  of  the  board  of 
supervisors,  was  affirmed  after  full  hearing  by  the  district  court, 
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and  no  sufficient  reason  is  advanced  to  this  court  for  holding  it 
erroneous  or  invalid. 

The  decree  appealed  Irom  is — Affirmed. 

Stevens,  C.  J.,  Preston  and  Db  Graff,  JJ.,  concur. 


Oscar    Remington,    Administrator,    Appellee,    v.    Louis 

Machamer,  Appellant. 

APPEAL  AND  EBBOB:     Scope  of  Bevlefw — Instructions — ^Waiver  of 

1  Exceptions.  Instructions  not  excepted  to  in  the  trial  court  will  not 
be  reviewed  on  appeal. 

APPEAIi  AKD  EBBOB:    Insufficient  Exception  to  InstructlonB.    An  ex- 

2  ception  to  an  instruction  to  the  effect  that  "the  court  erred  in 
giving  Instruction  No.  8  on  the  measure  of  damages"  is  wholly 
insufficient  to  raise  any  question. 

DEATH:     Funeral  Expenses — Evidence.     The  issue  as  to  the  amount 

3  of  funeral  expenses  is  properly  submitted  to  the  jury  on  evidence 
showing  (1)  the  amount  of  the  bills,  and  (2)  the  fact  that  the 
charges  were  the  general  charges  for  such  services.  Especially  is 
this  true  when  the  charges  in  question  were  manifestly  moderate  in 
amount. 

KUNIOIPAIi  OOBPOBATIOKS:    Ordinances— Presumption.    The  enact- 

4  ment  of  an  ordinance,  under  Sec.  1571 -m20.  Code  Supp.,  1913,  limit- 
ing the  speed  of  automobiles  on  the  public  streets,  may  generate  a 
presumption  that  the  city  has  erected  the  warning  signs  provided 
and  required  by  said  section. 

EVIDEKOE:    Belevancy  and  Competency — Condition  of  Place  of  Acd- 

5  dent.  Evidence  is  proper  that,  almost  immediately  following  an 
accident,  different  articles  of  personal  property  having  fair  relation 
to  the  accident  were  found  scattered  along  the  place  of  the  accident, 
even  though  no  evidence  was  offered  in  the  way  of  identifying  the 
said  articles. 

HIGHWAYS:     AutomobUe  Accident — Jury  Question  In  re  Negligence; 

6  Evidence  reviewed,  and  held  to  present  a  question  for  the  jury  on 
the  issue  of  the  negligence  of  an  automobile  driver  and  of  a  14-year- 
old  child  who  was  attempting  to  cross  a  street  between  intersections. 

Appeal  from  Linn  District  Court. — ^Milo  P.  Smith,  Jndge. 

January  10, 1922. 
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Action  by  plaintiff,  as  administrator,  to  recover  damages 
caused  by  injury  to  and  death  of  his  daughter,  Velma,  while 
she  was  attempting  to  cross  the  roadway  of  a  bridge  over  Cedar 
River,  at  B  Avenue,  in  Cedar  Rapids,  Iowa,  and  was  struck  by 
defendant's  automobile.  The  accident  happened  between  4  and 
5  o'clock  in  the  afternoon  of  September  16,  1916.  Deceased  was 
about  14  years  of  age.  She  died  from  her  injuries  September 
19th.  Deceased  was  attempting  to  cross  at  a  point  which  was 
not  an  intersection  or  place  provided  for  crossing  by  pedestrians. 
There  was  a  trial  to  a  jury,  and  a  verdict  and  judgment  for 
plaintiff  for  $1,000.    Defendant  appeals. — Affirmed. 

Redmond  &  Stewart  and  Charles  Penningroth,  for  appellant. 
Grimm,  Wheeler  &  EUioit  and  Floyd  Philbrick,  for  appellee. 

Preston,  J. — The  petition  states  that  deceased  died  Sep- 
tember 19th,  and  that,  before  her  death,  she  was  subjected  to 
expense  for  medical  care,  attention,  etc. ;  that,  by  reason  of  the 
injuries  and  death,  her  estate  had  been  damaged ;  and  that  the 
claim  is  the  property  of  plaintiff,  as  administrator.  The  negli- 
gence charged  is  that  defendant  was  driving  his  car  at  an  ex- 
cessive and  reckless  rate  of  speed ;  that  he  did  not  have  it  under 
proper  control ;  that  he  was  negligent  in  not  seeing  and  avoiding 
deceased,  in  failing  to  stop  or  turn  said  car  aside  after  he  saw, 
or  should  have  seen,  deceased,  in  failing  to  sound  his  horn  or 
give  any  signal  or  warning  of  his  approach,  and  in  violating 
the  ordinances  of  the  city  regulating  the  speed  of  such  vehicles. 

Deceased  was  proceeding  west  on  the  south  side  of  the 
bridge,  and  when  about  a  third  of  the  way  from  the  east  end, 
attempted  to  cross  the  roadway  from  the  south  side  of  the  bridge. 
Defendant  was  proceeding  east,  on  the  south  or  right-hand  side 
of  the  bridge.  Plaintiff's  evidence  tends  to  show  that,  before 
defendant  struck  the  girl,  and  as  he  was  approaching  her,  he  was 
looking  down  the  river,  south  and  east  of  the  bridge,  where  some 
men  were  making  excavations  for  a  power  house;  that  he  was 
traveling  at  from  20  to  25  miles  an  hour  when  he  struck  her; 
that  it  was  while  she  was  leaving  the  south  sidewalk  and  was 
starting  across  the  roadway  that  appellant  was  looking  down 
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stream,  instead  of  in  front  of  his  car;  that,  after  the  accident, 
defendant  stated  to  plaintiff  that  he  did  not  know  the  Little  girl 
was  there  until  he  felt  the  jar  of  the  car;  that,  when  she  was 
struck,  she  was  from  8  to  12  feet  from  the  curbing  on  the  south 
side  of  the  bridge;  that  she  was  struck  by  the  radiator  and  the 
right  front  fender;  that  there  was  suflBcient  space  between  de- 
ceased and  the  south  curb  for  appellant  to  have  passed  behind 
her  without  striking  her ;  that,  when  she  was  struck,  her  clothes 
caught  on  the  car,  and  she  was  dragged  until  the  car  stopped, 
when  she  was  found  lying  on  the  pavement  beneath  the  right 
hind  wheel  of  the  car,  the  wheel  resting  on  her  leg  or  on  her 
dress;  that  she  was  dragged  and  rolled  from  the  front  to  the 
rear  of  the  car  before  it  stopped ;  that  the  car  went  from  20  to 
30  feet  after  it  struck  her,  before  it  stopped.  A  witness  who 
helped  pick  her  up,  and  went  with  her  to  the  doctor's  office, 
found  a  few  spots  of  blood  on  his  hand,  after  he  took  her  to  the 
doctor's  office.  Another  witness  saw  some  blood  on  her  right 
thigh,  as  she  lay  on  the  pavement.  Witnesses  for  plaintiff  no- 
ticed skid  marks  on  the  smooth  creosote  blocks  of  the  bridge 
paving,  where  the  wheels  had  skidded  after  the  brakes  were  set. 
Another  witness  found  a  comb,  a  button,  and  a  piece  of  cloth, 
and  saw  some  blood  along  the  skid  marks,  and  located  these 
articles  with  reference  to  the  beginning  and  ending  of  the  skid 
marks,  and  with  reference  to  the  railing  posts  of  the  bridge. 

The  doctor  who  attended  her  testified  that  she  died  of  peri- 
tonitis, caused  by  a  ruptured  bowel,  the  rupture  being  caused  by 
extreme  violence ;  and  that  the  steels  of  her  corset  were  bent  at 
an  angle  of  nearly  90  degrees. 

The  ordinances  of  the  city  prohibited  the  operation  of  a 
motor  vehicle  at  a  speed  in  excess  of  15  miles  per  hour.  Those 
near  did  not  hear  defendant  give  any  warning  signal.  De- 
ceased was  strong  and  healthy.  One  witness  testifies  that  she  was 
carrying  a  small  paper  sack  in  her  hand ;  another  witness  did  not 
notice  this,  but  says  that  the  dashboard  or  runway  of  the  car  was 
scattered  with  salted  peanuts.  ** Don't  know  whether  she  had 
them;  don't  know  where  they  came  from."  A  witness  states 
that  deceased  was  facing  northwest  at  about  the  time  she  was 
struck. 

Defendant's  evidence  tends  to  show  that  the  bridge  was 
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crowned,  the  highest  point  being  at  about  the  center  of  the 
bridge.  It  was  also  crowned  laterally.  The  sidewalk  on  the 
bridge  was  eight  feet  wide,  elevated  some  eight  inches  above  the 
roadway.  The  creosote  blocks  were  filled  or  covered  with  asphalt. 
There  was  nothing  along  the  curb  on  either  side  of  the  bridge 
to  interfere  with  one's  vision.  Defendant  was  accustomed  to 
driving  automobiles.  He  says  it  was  his  impression  that  he  was 
going  at  about  10  or  12  miles  an  hour;  that  he  didn't  see  de- 
ceased until  she  was  right  in  front  of  his  machine — ^immediately 
in  front  of  him — was  right  on  her ;  that  he  applied  the  brakes  as 
soon  as  he  saw  her — got  the  brakes  fuUy  set  before  she  was 
struck ;  that  he  stopped  and  got  out  of  the  car ;  that  he  swayed 
to  the  left  to  avoid  her.  He  says  he  stopped  the  car,  after  he 
struck  her,  within  the  length  of  his  Ford  car ;  that  he  gave  her 
assistance  after  the  accident.  He  thinks  he  was  about  three  or 
four  feet  from  the  south  curb ;  was  looking  straight  ahead,  as  he 
was  driving. 

There  was  more  or  less  corroboration  for  both  plaintiff's  wit- 
nesses and  those  testifying  for  the  defendant,  and  there  is  de- 
nial of  some  of  plaintiff's  evidence.  We  have  set  out  enough  to 
give  a  general  outline.  It  will  be  noticed  that  there  is  a  con- 
flict in  the  evidence  at  some  points. 

1.  Instructions  Nos.  4,  7,  and  8  are  now  complained  of.  No 
exceptions  were  taken  to  any  of  the  instructions  at  the  time. 
Thereafter,  and  in  the  motion  for  new  trial,  exception  was  taken 

to  Instruction  No.  5,  which  had  reference  to  con- 

*  krror:  scope  of   tributory  negligence,   as  did  also   Instructions 

tiona:  Waiver  of    Nos.  6  and  7.    Instructiou  No.  5  is  quite  similar 

exceptions.  ,      .  •         , 

to  the  one  requested  by  plaintiff  on  the  subject, 
except  that  there  is  some  elaboration  in  the  one  given.  No  com- 
plaint is  now  made  as  to  Instruction  No.  5.  No.  6  has  reference 
more  particularly  to  the  duty  of  one  attempting  to  cross  a  street 
at  a  place  other  than  the  regular  crossing.  No.  7  also  refers  to 
that  subject.  No  complaint  is  made  of  this.  The  complaint  of 
No.  7  is  that  it  unduly  emphasises  the  question  of  the  age  of  de- 
ceased, as  bearing  on  contributory  negligence.  The  reference 
to  her  age  in  No.  7  is  very  brief;  and  if  we  were  called  upon  to 
pass  upon  the  question,  we  would  be  inclined  to  hold  that  there 
was  no  error.    But  the  exception  was  to  Instruction  No.  5,  of 
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which  no  complaint  is  now  made  in  argument,  and  no  error  is 
assigned  as  to  that.  The  argument  and  assignment  of  error 
are  now  directed  to  No.  7,  to  which  no  exception  was  taken. 
Appellant  is  not  entitled  to  a  review  of  that  question.  Instruc- 
tion No.  4  has  reference  to  the  rate  of  speed  under  the  city 
ordinance  introduced  in  evidence.  There  was  no  exception  to 
No.  4. 

2.  Appellant  attempted  to  except  to  Instruction  No.  8,  in 
the  motion  for  new  trial.  The  exception  in  the  motion  for  new 
trial  is  as  follows : 

2.  Appeal  and  *'The  court  erred  in  giving  Instruction  No. 

c^nr^xJ?pS?n      8  on  the  measure  of  damages.'' 

to  instructions.  Appellee  coutcuds  that  the  exception  is  not 

sufficiently  specific,  and  is,  therefore,  no  exception  at  all.  The 
point  is  well  taken.  The  statute  in  force  at  the  time  of  the  trial 
of  this  case,  Code  Section  3709,  as  amended  by  Chapter  11,  Acts 
of  the  Thirty-eighth  General  Assembly,  provides  that  the  excep- 
tions shall  specify  the  part  of  the  charge  or  instruction  objected 
to,  and  the  ground  of  the  objection.  No.  8  is  upon  the  subject 
of  the  measure  of  damages. 

Appellant,  in  this  court,  objects  to  the  instruction  on  differ- 
ent grounds.  None  of  these  grounds,  and  in  fact  no  ground  at 
all,  was  stated  in  the  exception.  Moreover,  Instruction  No.  8  is 
the  same  as  defendant's  offered  Instruction  No.  3,  except  that, 
at  the  end  of  No.  8,  the  court  refers  to  the  question  of  funeral 
expenses,  medical  attendance,  and  nursing.  We  do  not  under- 
stand appellant  to  complain  as  to  these  last  named  items,  ex- 
cept as  to  funeral  expenses,  which  will  be  referred  to  later  in  the 
opinion.-  As  to  all  the  rest  of  Instruction  No.  8,  defendant,  be- 
cause of  the  offered  instruction,  in  the  same  language  as  that 
given  by  the  court,  may  not  now  complain.  Grosjean  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  146  Iowa  17,  23.  Having  invited  the  error, 
if  any  there  was,  defendant  may  not  now  take  advantage  of  it. 
Campbell  v.  Ormshy,  65  Iowa  518,  520;  Andrews  v,  Chicago, 
M.  &  St.  P.  R.  Co.,  86  Iowa  677,  686  j  Krehbiel  v.  Henkle,  178 
Iowa  770,  781;  Anderson  v.  Anderson,  150  Iowa  665,  671. 

3.  Appellant  complains  that,  by  Instruction  No.  8,  the  court 
did  not  limit  the  recovery  to  damages  accruing  to  the  estate 
after  the  minor  would  have  attained  her  majority.    They  cite  only 
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Walters  v,  Chicago,  B.  /.  &  P.  B,  Co.,  36  Iowa  458,  and  LawreTice 
V.  Birney,  40  Iowa  377.  These  cases  refer  to  personal  earnings 
of  the  minor  during  minority,  which  belong  to  the  parent.  No 
claim  was  made  for  such  damages  in  this  case,  and  there  was  no 
evidence  thereof ;  so  that  the  question  is  not  in  the  ease,  unless, 
perhaps,  as  it  may  be  involved  in  the  question  as  to  the  value 
of  the  estate  of  the  deceased.  The  damages  sued  for  herein  were 
to  recover  damages  to  the  estate  of  deceased ;  but,  for  the  reasons 
before  stated,  the  objection  as  now  made  to  No.  8  may  not  be 
considered. 

4.    Another  objection  to  No.  8  is  that  plaintiff,  as  admin- 
istrator, was  not  entitled  to  recover  for  the  funeral  expenses. 
This  matter  was  a  i)art  of  Instruction  No.  8.    The  funeral  ex- 
penses are  a  charge  against  the  estate  of  de- 

3.  Death:  faneral  ,  j    j.i_  "j  t_  xt_    x       i    •    x-i» 

expenses:  evi-      ccascd,  and  the  evidence  shows  that  plamtiff 
®°^'  paid  the  funeral  expenses,  as  administrator.  Pos- 

sibly the  father  would  be  entitled  to  recover  such  expenses,  under 
Code  Section  3471.  But  since  he  paid  them  as  administrator, 
we  see  no  reason  why  he  may  not  recover  something  therefor. 
The  only  case  cited  by  appellant  on  this  proposition  is  Carnego 
V,  Crescent  Coal  Co.,  164  Iowa  552.  This  case  has  been  modified 
somewhat  by  some  of  the  later  cases,  which  will  be  referred  to 
in  a  moment.  It  is  possible  that  Instruction  No.  8  does  not  state 
the  rule  as  definitely  as  our  last  case  on  the  subject  requires 
{Brady  v.  Haw,  187  Iowa  501).  It  was  there  said  that  the 
estate  is  entitled  to  recover  something  for  funeral  expenses.  That 
it  is  a  matter  proper  to  be  considered,  because  the  value  of  the 
estate  is  affected,  even  though  the  funeral  expenses  are  paid 
sooner  than  they  would  be  otherwise  paid,  but  for  the  premature 
death  by  reason  of  the  injury.  The  defendant  did  not  ask  any 
instruction  on  this  subject ;  and,  as  before  shown,  there  was  no 
exception  to  the  instruction  referring  to  funeral  expenses.  This 
being  so,  evidence  was  admissible,  if  not  otherwise  objectionable, 
as  to  funeral  expenses.  We  take  it  that  the  real  objection  relied 
upon  by  appellant  in  regard  to  this  matter  is  that  the  evidence 
was  erroneously  admitted  for  the  reason  that  the  administrator, 
who  testified  in  reference  thereto,  was  not  shown  to  have  known 
or  to  have  been  acquainted  with  the  fair  or  reasonable  value  of 
the  services  rendered ;  that  the  general  statement  of  the  cost  of 
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funeral  expenses  did  not  justify  the  submission  thereof  to  the 
jury.  Under  the  record,  this  is  the  only  question  defendant  is 
now  in  a  position  to  raise.  Defendant  introduced  no  evidence  on 
this  subject,  so  that  the  evidence  which  was  admitted  was  with- 
out dispute.  The  administrator  testified,  over  objection,  after 
having  stated  that  he  paid  the  bills  as  administrator,  as  follows : 

'*Q.  Can  you  state  to  the  jury  what  and  how  much  these 
bills  were  1  A.  $480.  Q.  TeU  what  amount  that  is  made  up  of, 
the  various  amounts,  and  for  what!  A.  The  undertaker's  bill 
was  $344. ' ' 

Witness  then  gives  the  amounts  of  the  hospital,  doctor's, 
and  nurse's  bills.    He  continues: 

**Q.  Do  you  know  what  the  fair  charges  for  services  of 
that  kind  are  in  Cedar  Rapids,  or  was  at  that  time?  A.  I 
didn  't  look  around  to  see  whether  I  could  get  the  work  done  any 
cheaper  or  not.  Q.  Do  you  know  about  what  it  is  customary 
to  charge  for  such  services,  or  about  what  it  was  at  that  time,  I 
mean  ?  A.  It  was  the  regular  charges.  I  mean  that  the  hospital 
charges  and  the  nurse's  charges  were  the  same  as  they  would 
charge  anybody  else ;  that  is  what  they  got.  Q.  Is  that  true  of 
the  other  bills  ?    A.  Yes. ' ' 

In  the  Carnego  case,  the  evidence  showed  only  the  amount 
of  the  funeral  expenses,  and  that  they  had  been  paid  by  the 
plaintiflP.  The  court  held  that  the  evidence  was  admissible,  and 
the  question  was  whether  it  was  sufi&cient  to  establish  the  reason- 
ableness of  the  cost.  The  evidence  goes  further  in  the  instant 
case,  in  that  it  shows  that  the  witness  testified  that  he  knew  that 
they  were  the-  reasonable  or  regular  charges.  In  some  of  the 
later  cases,  the  rule  has  been  modified  somewhat.  The  Carnego 
case  was  referred  to  in  Beutkemeier  v.  Nolte,  179  Iowa  342,  353, 
where  we  said  that,  if  the  items  and  the  cost  of  them  had  been 
disclosed,  they  might  have  furnished  a  suflScient  basis  for  the 
jury  to  pass  upon  the  reasonableness  of  the  expense ;  that  it  was 
also  said  in  the  Carnego  case,  in  recognition  of  our  previous 
holdings,  that,  where  the  nature  of  the  item  is  such  that  a  jury 
would  be  likely  to  be  familiar  therewith,  proof  of  payment  is 
enough  to  carry  the  question  of  reasonableness  to  the  jury  (cit- 
ing Lampman  v,  Bruning,  120  Iowa  167;  Scurlock  v.  City  of 
Boone,  142  Iowa  684).    The  issue  in  the  Beutkemeier  case  was 
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as  to  the  value  of  professional  services  of  a  doctor.  In  the  instant 
case,  as  in  that  case,  there  is  nothing  startling  in  the  amount  of 
the  bill  for  the  services  rendered.  Most  people  have  some  idea 
of  the  ordinary  charges.  We  think  it  is  so  in  regard  to  funeral 
[  expenses.     $344,.  in  these  times,  would  not  strike  an  ordinary 

individual  as  exorbitant.  There  is  nothing  in  the  amount  of 
the  bill  that  tends  to  excite  distrust  as  to  its  reasonableness.  The 
entire  recovery,  as  fixed  by  the  jury,  was  but  $1,000,  which  is 
clearly  not  excessive.  The  undertaker  could  have  been  called 
at  a  small  expense,  no  doubt;  and  it  seems  to  us  this  would 
have  been  the  better  way.  But,  had  an  expert  testified  as  to 
the  value,  the  jury  would  npt  have  been  bound  by  his  testimony, 
but  in  connection  therewith  could  use  their  own  judgment.  This 
has  been  held  where  the  services  were  those  of  a  medical  expert 
as  to  doctor's  services,  and  though  undisputed,  the  case  must  go 
to  the  jury.  Fowie  v.  Parsons,  160  Iowa  454.  See,  also,  Hoyt  v. 
Chicago,  M,  &  St.  P.  B.  Co.,  117  Iowa  296 ;  Hunter  v.  Empire 
State  Sur.  Co.,  159  Iowa  114.  We  think  there  was  no  error  in 
admitting  the  evidence,  in  regard  to  the  undertaker's  biU,  and 
the  hospital,  doctor's,  and  nurse's  bills.  The  manner  in  which 
the  question  was  submitted  to  the  jury  may  not,  for  the  reasons 
before  stated,  be  reviewed. 

5.  It  is  next  contended  by  appellant  that  the  court  erred 
in  admitting  in  evidence,  over  objection,  parts  of  ordinances  of 
the  city  as  to  speed.  It  is  now  urged  that  they  were  improperly 
4  Municipal  admitted  bccause  there  was  no  showing  that  the 

S^^nances^^pre-     ^^^^  ^^^  plaCCd  sigUS  at  the  city  limits,  as  pro- 
sumption,  yide^j  by  Section  1571-m20,  Code  Supplement, 

1913.  If  that  objection  is  included  in  the  objection  made  at  the 
time  of  the  trial,  it  is  not  apparent.  Several  other  reasons  were 
given  why  it  was  claimed  the  evidence  was  not  admissible,  and 
there  is  the  objection  that  it  is  incompetent,  irrelevant,  imma- 
terial, and  improper.  We  have  held  that  this  was  not  sufficiently 
specific  to  constitute  any  objection.  Harvey  v.  Mason  City  & 
F,  D.  JB.  Co.,  129  Iowa  465,  482 ;  State  v.  WUsw,  157  Iowa  698, 
713 ;  State  v.  Madden,  170  Iowa  230,  236 ;  Brier  v.  Davis,  122 
Iowa  59,  61.  The  rule  is  different  where  the  objection  is  sus- 
tained. Christenson  v.  Peterson,  163  Iowa  708,  711.  Appellant 
cites,  in  support  of  its  objection  to  the  admission  of  the  ordi- 
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nances,  Incorporated  Town  of  Decatur  v.  Govld,  185  Iowa  203. 
That  was  a  criminal  case.  The  purpose  of  the  statute  in  a  negli- 
gence case  is  stated  in  Pilgrim  v.  Broxon,  168  Iowa  177.  In  both 
those  cases  there  was  evidence  describing  the  location  and  char- 
acter of  the  signs.  In  the  instant  case,  the  record  is  silent  as  to 
whether  there  were  or  were  not  such  signs.  If  the  statute  cited 
has  any  application  to  a  case  of  this  kind,  then,  under  the  record 
as  here  presented,  the  presumption  obtains  that  the  official  acts 
of  the  council  in  passing  the  ordinances  were  regular,  and  that 
they  had  complied  with  all  requisites  for  the  proper  passage  of 
ordinances.  22  Corpus  Juris  130,  Section  69.  Numerous  Iowa 
cases  are  cited  in  the  note. 

6.     It  is  thought  that  the  court  erred  in  admitting  evidence 
of  a  witness  who  says  he  saw  a  button,  a  comb,  a  piece  of  cloth, 
and  some  blood  along  the  skid  marks,  some  of  these  at  the  begin- 
ning of  the  marks,  others  at  the  end.    The  ob- 
vancy  and  jcction  18  that  there  was  no  showing  that  these 

competency:  .«   -i  i  -^  at  •       .1 

condition  of  articlcs,  whcn  Witness  came  there,  were  in  the 

place  of  accident.  -  .    .-t       .»  nxi  » n      a.  j 

same  place  as  at  the  time  of  the  accident,  and 
no  showing  that  they  belonged  to  this  girl.  It  is  true  that  these 
matters  were  not  shown.  The  precise  time  at  which  the  witness 
arrived  does  not  appear ;  but,  we  take  it,  it  was  soon  after  the 
accident,  since  the  skid  marks  were  still  there ;  and,  as  we  under- 
stand it,  there  were  other  people  still  there  after  the  girl  had 
been  taken  to  the  hospital.  The  evidence  was  descriptive  of 
conditions  as  they  existed  soon  after  the  accident,  and  was 
proper  to  be  considered  with  the  other  circumstances  shown. 
There  was  evidence  that  the  clothing  of  deceased  caught  on  the 
auto,  and  that  she  was  dragged.  Defendant  says  he  put  on  the 
brakes.  There  are  other  witnesses  testifying  to  the  skid  marks. 
There  was  evidence  that  there  was  blood  on  the  person  of  de- 
ceased, and  on  the  hand  of  the  man  who  carried  her;  and  per- 
haps other  circumstances  tending  to  show  how  the  accident  oc- 
curred. The  tendency  of  the  evidence  complained  of  was  to 
show  how  the  accident  happened.  There  was  other  evidence 
tending  in  the  same  direction,  and  of  eyewitnesses.  It  seems  to 
us  that  the  evidence  was  admissible;  but  in  any  event,  consid- 
ering all  the  circumstances,  there  could  have  been  no  prejudice. 
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It  would  have  been  better,  no  doubt,  had  the  connection  been 
made ;  and  it  could  have  been  easily  done. 

7.  The  court  instructed  the  jury  in  regard  to  deceased's 
crossing  the  roadway  at  a  point  other  than  the  regular  crossing ; 
and  to  such  instruction  there  was  no  exception.    Without  again 

rehearsing  the  evidence,  we  are  of  opinion  that 

*  automobile  acci-    the  cvideucc  was  Sufficient  to  take  the  case  to  the 

quej.ttoS*^  r«      jury  ou  the  question  of  defendant's  alleged  neg- 

n«Ki«ence.  ligence,  and  as  to  whether  deceased  was  free 

from  contributory  negligence.     Wines  v.  Jones,  183  Iowa  1166 ; 

Livingstone    v.    Dole,    184    Iowa    1340,     1346;    Roberts    v. 

Hennessey,  191  Iowa  86.     There  is  evidence,  though  disputed, 

from  which  the  jury  could  have  found  that  deceased  was  far 

enough  north  of  the  sidewalk  to  allow  defendant  to  pass  south 

of  her,  but  that,  instead,  he  swerved  to  the  north.    There  is  a 

suggestion  in  argument  that  deceased  was  walking  along  the 

sidewalk  eating  peanuts.     The  only  evidence  in  regard  to  the 

peanuts  is  that  one  witness  says  she  was  carrying  a  small  paper 

sack  of  something  in  her  hand,  and  another  witness  testifies  that 

salted  peanuts  were  found  on  some  parts  of  the  car. 

There  may  be  some  other  minor  matters  argued  which  we 
have  not  discussed  in  detail,  and,  as  said,  some  questions  are 
argued  as  to  which  appellant  is  not  entitled  to  review.  The 
points  noticed  are  controlling.  There  being  no  prejudicial 
error,  the  judgment  is — Affirmed. 

Stevens,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Alonzo  Brooks>  Appellant. 

HOMICIDE:    Irrelevant  Testimony  as  Basis  for  Sentimental  Argument. 

1  Irrelevant  testimony  in  a  murder  case  by  the  wife  of  deceased  to 
the  effect  that  she  was  pregnant  is  improper.  While  such  testimony 
may  not  constitute  reversible  error,  it  is  error. 

HOMICIDE:    Evidence — '* Purpose "  in  Meeting  Party — ^Assumption  of 

2  Truth.  Evidence  by  the  wife  of  a  deceased  in  a  murder  case  rela- 
tive to  the  purpose  of  herself  and  husband  and  others  in  meeting 
defendant  at  the  time  of  the  killing  reviewed,  and  held  to  constitute 
reversible  error,,  because    (1)   wholly  irrelevant,    (2)    incompetent, 
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and  (3)  asBuming  the  truth  of  a  fact  very  prejudicial  to  defendant, 
of  which  fact  there  was  no  competent  evidence. 

HOMICIDE:     Dying  Declarations — Sbowing  in  re  Gompetemcy.    Dying 

3  declarations  of  the  deceased  are  not  admissible  in  criminal  causes, 
in  the  absence  of  clear  proof  that  the  deceased  had  abandoned  all 
hope  of  living,  and  was  fully  conscious  at  the  time  of  making  the 
declarations  of  impending  death.  Evidence  held  insufficient  to 
justify  admission. 

HOMICIDE:     Dying  Declarations — ^Permissible  Scope.     Dying  declara- 

4  tions  must  be  confined  in  their  recitals: 

(1)  To  matters  relating  to  the  identity  of  the  parties  involved 
in  the  immediate  killing;  and 

(2)  To  matters  constituting  the  res  gestae  of  the  killing. 

EVIDENCE:     Bes  Gestae — Mere  Narrative.    No  fixed  time  or  distance 

5  from  the  main  occurrence  can  be  established,  to  determine  what 
shall  be  considered  a  part  of  the  res  gestae.  Instinctiveness — ^spon- 
taneity— is  the  ever-present  requisite.  A  mere  narrative  of  a  past 
occurrence  cannot  be  entertained.  A  statement  by  an  accused  as 
to  how  the  homicide  had  occurred,  made  some  30  minutes  after  a 
homicide,  and  after  he  had  gone  some  distance  to  his  home,  held  a 
mere  narrative,  and  inadmissible. 

HOMICIDE:     Self -Defense — Denial  of  Bight  to   Act  on  Appearance. 

6  An  instruction  that  an  accused  may  not  justify  a  shooting  on  the 
ground  of  self-defense  unless  he  was  actually  assaulted  by  the  de- 
ceased is  reversibly  erroneous,  because  denying  to  the  accused,  aa 
an  ordinarily  prudent  person,  the  right  to  act  on  the  reasonable 
appearance  of  things, — the  evidence  showing  that  the  shooting  oc- 
curred at  nighttime,  and  tending  to  show  that  the  accused  had 
reason  to  expect  a  murderous  assault  upon  him  by  the  deceased. 

Appeal  front  Linn  District  Court. — John  T.  Mopfit,  Judge. 

January  10,  1922. 

Trial  on  an  indictment  for  the  crime  of  murder  in  the  first 
degree.  Jury  returned  a  verdict  finding  defendant  guilty  of 
murder  in  the  second  degree.  Judgment  was  entered  committing 
defendant  to  the  penitentiary  at  Fort  Madison,  Iowa  for  the 
period  of  his  natural  life.    Defendant  appeals. — Reversed. 

F.  A.  Heald,  0.  P.  Linville,  Ray  J.  MiU$,  M.  F.  Fields,  Oeo. 
H,  Woodson,  and  R.  8.  MUner,  for  appellant. 
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Ben  J,  Qihson,  Attorney  General,  B.  J,  Flick,  Assistant  At* 
tomey  General,  and  H.  K.  Lockwoofit,  County  Attorney,  for 
appellee. 

De  Graff^  J. — About  6  o'clock  on  the  morning  of  April 
10th,  1919  the  defendant  Brooks  shot  and  killed  Harry  Flip- 
pings  in  Cedar  Eapids,  Iowa.  Both  parties  were  negroes  and 
were  employed  at  the  Douglas  Starch  Works.  The  defendant's 
work  in  the  boiler  room  commenced  at  6  and  Plippings's  at  the 
pumping  station  at  7  o'clock  in  the  morning.  There  is  no  con- 
flict in  the  testimony  that  the  shooting  occurred  before  day- 
break and  at  a  time  when  it  was  fairly  dark.  Two  witnesses 
(husband  and  wife)  by  the  name  of  Tenant  testified  that  on  the 
moniing  in  question  they  met  Flippings  and  his  wife  about 
5:30  on  First  Street  near  the  entrance  to  the  Douglas  Starch 
Works.  This  was  prearranged  and  had  for  its  object  the  meet- 
ing of  Brooks  on  his  way  to  work.  These  four  people  had  waited 
about  30  minutes  behind  some  large  posts  near  a  watering  tank 
and  were  about  to  leave  when  Brooks  was  observed  a  short  dis- 
tance away.  . 

Tenant  testified: 

'*When  Brooks  got  about  four  feet  from  us  Flippings  made 
two  steps  towards  him  and  Brooks  pulled  a  gun  and  fired.  •  •  * 
There  were  no  words  spoken  by  Brooks  and  Flippings  or  any 
conversation  between  them  before  Brooks  fired.  •  •  •  We  met 
there  about  5:30  and  waited  until  about  5  minutes  of  6  before 
we  saw  Brooks.  We  waited  right  there  at  the  water  tank  and 
those  large  posts  until  Brooks  came." 

On  cross-examination  Mrs.  Tenant  testified : 

**I  was  not  the  leader  of  the  party.  Flippings  was  the 
leader  and  he  lead  us  down  to  that  location  right  beside  that  water 
tank  where  there  is  a  couple  of  big  posts.  We  stopped  right 
there  all  four  of  us.  It  must  have  been  about  a  quarter  to  6 
and  we  stayed  there  until  Brooks  came  along." 

Mrs.  Flippings  testified : 

*  *  We  left  the  house  at  15  minutes  after  5.  It  was  just  barely 
getting  light  at  that  time.  When  we  met  Mr.  and  Mrs.  Tenant 
in  front  of  the  starch  works  we  went  on  to  the  place  where  the 
shooting  occurred.  *  •  •  It  was  decided  among  ourselves  that  we 
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would  go  down  and  meet  Brooks  down  there.  •  •  •  The  three 
of  US  stood  still  and  my  hxisband  walked  out  and  took  two  steps 
towards  Brooks.  •  •  •  I  went  with  my  husband  to  that  place.  He 
took  me  to  that  place  that  morning.  We  got  there  between  half 
past  5  and  6  o'clock.  I  was  not  in  the  habit  of  going  to  work 
with  my  husband  in  the  morning.  I  don't  remember  of  me  and 
my  husband  ever  getting  up  in  the  morning  that  early  before 
while  we  roomed  at  Raspberrys." 

There  had  been  some  ill  feeling  between  Flippings  and 
Brooks  prior  to  this  time  and  the  record  discloses  one  alterca- 
tion between  them.  On  the  evening  before  the  tragedy  Flip- 
pings visited  the  rooming  house  of  the  defendant  for  the  pur- 
pose of  having  an  interview  with  him  but  he  was  prevented  from 
so  doing  by  the  landlord.  Joyce  the  landlord  testified  that  on 
that  night  he  saw  a  gun  in  the  possession  of  Flippings.  There 
is  no  dispute  in  the  evidence  and  several  witnesses  testified 
that  Flippings  was  in  the  habit  of  carrying  a  gun.  Tha  testi- 
mony of  the  three  eyewitnesses  to  the  tragedy  is  to  the  effect 
that  Flippings  was  unarmed  that  morning.  Some  feeling  had 
been  engendered  between  the  defendant  and  the  deceased  by 
reason  of  the  claim  on  the  part  of  the  deceased  that  the  defend- 
ant was  attempting  to  win  the  favor  of  Flippings 's  wife.  Joyce 
the  landlord  testified : 

**When  I  saw  him  at  the  Starch  Works  with  a  gun  in  his 
possession  he  (Flippings)  made  the  statement  that  he  couldn't 
come  over  to  my  house  any  more  for  he  said  Brooks  had  to 
flirt  with  his  wife,  I  said  'that  is  funny,  I'll  see  Mr.  Brooks 
about  it  when  I  get  home.'    Brooks  passed  while  I  was  talking 

to  him  and  he  said  here  comes  the  black  s of  a  b now, 

I  ought  to  take  a  shot  at^him.  Brooks  was  going  towards  home 
and  spoke  as  he  passed.  Flippings  did  not  speak  to  Brooks. 
He  said  if  he  heard  any  more  talk  he  was  going  to  take  a  shot 
at  Brooks." 

Joyce  testified  that  he  told  Brooks  the  things  that  Flippings 
had  said.  As  a  result  of  what  Joyce  told  Brooks  the  latter  went 
to  Flippings  and  asked  him  why  he  didn  't  come  straight  to  him. 
This  testimony  was  given  by  Joyce  in  relation  to  a  conversation 
which  he  subsequently  had  with  Flippings.  The  latter  told 
Joyce : 
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'^Brooks  said  he  was  a  man  and  I  told  him  I  don't  think  you 
are  no  man.  I  think  you  are  a  dam  dirty  cur  and  that  Brooks 
took  a  smack  at  him;  if  I  had  had  my  gun  I  would  have  shot 
a  hole  through  him." 

This  conversation  was  also  reported  to  Brooks  by  Joyce  the 
same  evening.  The  shooting  happened  on  Thursday  morning 
and  on  Wednesday  evening  as  heretofore  stated  Flippings  went 
to  Brooks  rooming  house  to  see  Brooks.  Joyce  the  landlord 
told  Brooks  not  to  go  out.  Joyce  testifies  that  Flippings  told 
him  that  he  came  over  to  settle  differences  between  Brooks  and 
his  (Flippings')  wife." 

**I  told  him  if  there  was  going  to  be  any  fighting  I  would 
do  it  myself.  Flippings  said  if  he  is  a  man  he  will  come  out.  I 
said  I  informed  him  not  to  come  out.  Flippings  said  if  he  don't 
come  out  I  will  lay  and  get  him  in  the  morning.  I  told  him 
that  was  his  business  that  he  wasn't  going  to  start  any  trouble 
there." 

After  Flippings  left,  Joyce  and  the  defendant  talked  the 
matter  over  and  Joyce  testifies  that  Brooks  seemed  to  be  *' pretty 
frightened  and  nervous."  Brooks  did  not  leave  his  room  that 
night  and  canceled  an  engagement  that  he  had  with  a  lady 
friend.  Mrs.  Joyce  was  home  on  the  evening  in  question  and 
corroborated  her  husband  in  the  more  important  matters.  The 
foregoing  evidence  in  brief  affords  the  setting  in  relation  to 
the  characters  and  the  incidents  of  the  tragedy  which  resulted 
in  the  indictment  of  Bropks. 

The  primary  errors  assigned  by  appellant  involve:  (a)  The 
admission  and  rejection  of  evidence,  and  (b)  The  instructions 
given  and  refused  by  the  court.  We  will  first  note  the  rulings 
of  the  court  on  matters  of  evidence. 

I.  (1)  Mrs.  Flippings,  wife  of  the  deceased,  was  asked: 
**Have  you  any  children T'  To  which  she  answered:  **I  have 
none  living  but  I  expect  to  be  confined  about  the  middle  of  next 

month."  Timely  motion  was  made  based  on 
^*  irrJfev»n?'tMti.  sufficient  grouuds  to  strike  the  answer.  This 
iSr'^MnSmentai  motiou  was  Overruled.  The  latter  part  of  the 
argrumen .  auswcr  was  purely  voluntary  and  the  only  re- 

course counsel  had  was  to  move  to  have  same  stricken.  The 
answer  may  seem  innocent,  but  able  counsel  in  a  criminal 
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prosecution  would  make  the  most  of  such  a  situation  and  the 
pathos  of  argument  furnished  by  the  theme  of  the  ''unborn 
child"  could  easily,  and  as  contended,  did  arouse  the  passion  and 
the  prejudice  of  the  jury. 

We  would  not  reverse  for  this  alone  but  take  this  oppor- 
tunity to  preclude  further  reference  to  such  matters  upon  a 
retrial. 

(2)  Mrs.  Flippings  accompanied  her  husband  on  his  last 
walk  in  the  direction  of  the  starch  works  on  the  morning  of  the 
tragedy  and  was  permitted  to  answer  this  question : 

*'Q.    Now  tell  the  jury  what  you  wanted 

2.  Homicide:  evi-      ^  ^  t»        i       •       »j 

deuce:   "purpoee"  tO  meet  BrOOks  lOr. 
in  meeting  party:  .^  u  •      x-  *        j   u       j 

assumption  of  After  propcr  objection  was  entered  by  de- 

fendant which  was  overruled  by  the  court,  she 
answered : 

'*We  went  down  there  to  meet  Brooks  to  have  him — ^well, 
tell  us — to  straighten  out  a  story  then,  that  he  had  told  my  hus- 
band, saying  that  he  was  paying  Mrs.  Tenant  to  get  me  for  him. " 

Motion  was  made  to  strike  the  answer  for  the  reasons 
stated  in  the  prior  objection  and  for  the  further  reason  ''that 
it  assumes  that  defendant  Brooks  had  told  them  the  story  along 
the  line  suggested  by  the  witness  in  her  answer."  The  motion 
was  overruled  by  the  court.    It  should  have  been  sustained. 

What  Mrs.  Flippings'  purpose  was  in  going  with  her  hus- 
band was  wholly  immaterial,  and  she  could  not  properly  testify 
as  to  the  purpose  of  any  other  person.  ^  No  competent  testimony 
in  this  record  discloses  that  Brooks  was  paying  money  to  Mrs. 
Tenant  to  secure  the  favor  of  Mrs.  Flippings. 

In  the  prosecution  of  a  criminal  case  the  State  should  not 
be  permitted  to  do  indirectly  what  may  not  be  done  directly. 
In  the  last  analysis  the  answer  of  this  witness  is  an  insinuation 
and  obviously  prejudicial  to  the  rights  of  the  defendant. 

(3)  The  court  admitted  as  a  dying  declaration  Over  the 
objection  of  the  defendant  a  statement  written  and  signed  by 
the  deceased  as  follows : 

3.  homicide:  dying  ''^pril  11,  1919.     My  name  is  Harry  A. 

BhSwingrVa      Flippings,  82  19th  Ave.  W. 
competency.  <  <  j(y  ^if g  jjas  told  me  three  different  times 

about  Brooks  trying  to  force  himself  on  her  offering  to  buy  her 
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clothes.    The  last  time  was  Sunday  at  A,  R.  Joyce  *s  house.  •  •  • 

''The  next  morning  as  I  was  going  through  the  tunnel 
Brooks  stopped  me  and  wanted  to  know  what  I  had  said  to  Joyce. 
Then  he  said  he  had  been  paying  Mrs.  Tenant  money  to  get  my 
wife  for  him.  •  •  • 

''We  went  to  Brooks'  house,  but  did  not  get  to  see  him 
that  night  and  went  to  see  him  the  next  morning. 

"The  evening  of  the  9th  when  we  went  to  his  house,  my 
wife  had  my  revolver,  I  told  her  I  didn't  need  it  and  told  her 
she  should  have  left  it  home.  When  we  got  home  I  told  her  to 
put  it  away  because  I  didn't  want  to  get  into  any  trouble  with 
him. 

"Then  the  next  morning  we  all  met  at  9th  Ave.  and  H  St. 
to  see  Brooks  and  have  a  talk  with  him.  I  or  no  one  else  in  the 
party  had  a  gun. 

"When  I  saw  Brooks  coming  I  taken  about  two  steps 
toward  him,  not  saying  a  word,  he  pulled  out  his  pistol.  I 
backed  off  and  started  to  put  up  my  hands  and  he  fired. 

"He  seemed  to  wait  a  second  or  two  and  fired  again.  I 
rolled  over  on  my  side  and  saw  him  standing  over  me.  I  then 
tried  to  crawl  away  and  then  he  ran."  (Signed  H.  A.  Flip- 
pings.) 

It  is  for  the  court  to  determine  the  competency  of  state- 
ments claimed  to  be  a  dying  declaration,  and  its  credibility  upon 
admission*  is  for  the  jury.  The  only  statement  made  by  the 
deceased  prior  to  the  execution  of  the  writing  indicating  that 
he  was  in  fear  of  approaching  and  impending  dissolution  is  found 
in  these  words.  "If  I  am  going  to  die  I  want  to  see  my  min- 
ister." The  record  does  not  disclose  that  the  minister  was  ever 
sent  for,  and  the  statement  itself  is  but  an  equivocal  expression. 
Nothing  was  said  by  the  deceased  to  the  doctor  who  performed 
the  operation  relative  to  his  dying  or  that  he  thought  himself 
in  fear  of  impending  death.  True,  the  doctor  advised  him  that 
his  wound  was  fatal  and  he  would  not  get  well  and  it  was  at  this 
time  that  he  made  the  expression  quoted  above.  Subsequently 
to  this  statement  and  within  an  hour  or  two  the  decedent's 
barber  visited  him  and  at  that  time  deceased  wrote  a  note  to 
the  boys  at  the  barber  shop  which  read:  "Hello  boys,  feeling 
fine.     Hope  to  be  with  you  soon.     Harry  Plippings."     Police 
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o£Scer  McQuire  was  with  Plippings  at  the  time  that  he  wrote  the 
declaration  but  nothing  was  said  to  McGuire  by  Plippings  about 
dying  and  the  declaration  itself  contains  no  statement  indicating 
a  sense  of  impending  dissolution  on  the  part  of  the  deceased. 

A  court  should  exercise  the  utmost  care  and  caution  in  ad- 
mitting a  statement  as  a  dying  declaration.  The  proof  must 
clearly  show  that  the  deceased  at  the  time  of  making  said  state- 
ment was  fully  conscious  of  the  fact  of  impending  death.  If 
the  deceased  uses  language  indicating  he  has  hope  of  recovery 
or  that  he  is  not  under  a  sense  of  impending  death,  his  declara- 
tion should  be  rejected.  The  fact  that  the  declarant  realizes 
that  he  is  in  danger  of  death  is  not  enough.  The  words  must 
be  spoken  under  solemn  conviction  of  impending  dissolution. 
State  V,  Phillips,  118  Iowa  660,  with  cases  cited.  The  failure 
of  the  declarant  to  state  that  he  is  about  to  die  is  a  persuasive 
but  not  conclusive  circumstance  in  denying  the  right  to  intro- 
duce such  statement.  Dighy  v.  People,  113  111.  123;  Stewart 
V.  State,  2  Lea.  (Tenn.)  598.  The  evidence  herein  is  insuf- 
ficient to  establish  that  the  declarant  believed  himself  in  spe 
extremis  when  the  statement  was  prepared  by  him.  See  State 
V.  Baldwin,  79  Iowa  714 ;  State  v.  McKnight,  119  Iowa  79 ;  State 
V.  Schmidt,  73  Iowa  469. 

Even  though  further  evidence  should  be  introduced  upon  a 
retrial  to  render  competent  the  statement  of  declarant,  many 
of  the  declarations  therein  are  incompetent  and  should  not  be 
4.  HoMioip.:  dyin*  Permitted  to  go  to  the  jury.    A  dying  declara- 
^I?mi8*8\bie""        *^^^  must  relate  to  such  facts  only  as  declarant 
scope:  would  have  been  competent,  if  living,  to  testify 

if  sworn  as  a  witness  in  the  case.  State  v.  Wright,  112  Iowa 
436 ;  State  v.  Perigo,  80  Iowa  37. 

A  dying  declaration  does  not  take  to  the  jury  irrelevant, 
immaterial,  and  incompetent  statements  of  the  declarant.  State- 
ments by  declarant  relating  to  distinct  transactions  and  em- 
bracing circumstances  not  immediately  connected  with  the 
homicide  cannot  be  received  in  evidence.  The  only  matters 
which  are  receivable  are  facts  which  refer  to  the  identity  of 
the  person,  and  establish  the  circumstances  of  the  res  gestae, 
and  the  direct  transactions  from  which  death  results.  Ante- 
cedent circumstances  disconnected  with  the  res  gestae  of  the 


Jan.,  1922]  State  v.  Brooks.  1115 

homicide  are  inadmissible.  An  examination  of  declarant's 
statement  discloses  the  incompetency  of  many  of  the  matters 
contained  therein.  What  his  wife  told  him  was  no  part  of  the 
res  gestae.  What  Brooks  said  to  him  in  the  tunnel  is  in  the 
same  category.  His  conversations  with  his  wife  about  a  re- 
volver and  his  visit  with  his  wife  to  Brook's  house  are  incom- 
petent. Briefly  stated  the  last  two  paragraphs  only  of  Exhibit 
4  are  competent,  if  the  proper  foundation  is  laid  for  the  intro- 
duction of  decedent's  statement  as  a  dying  declaration. 

(4)  It  is  next  contended  that  the  court  erred  in  sustaining 
the  objections  of  the  State  to  the  following  question  propounded 
to  witness  A.  R.  Joyce  by  defendant's  counsel: 

^*Now  tell  the  jury  what  Mr.  Brooks  said 
'  ff0sta€:  mere        whcu  he  camc  home  at  that  time  in  that  excited 

condition." 

a' like  ruling  was  made  in  sustaining  an  objection  to  a  sirni- 
lar  question  propounded  to  Anna  Joyce.  Subsequently  to  these 
rulings  the  defendant  in  the  absence  of  the  jury  offered  to  prove 
the  following: 

''That  when  the  defendant  Brooks  came  home,  to  the  home 
of  this  witness  on  the  morning  of  April  10th  between  the  hour 
of  6  and  6:30  in  a  nervous  and  excited  condition  he  told  this 
witness  that  Harry  Flippings  jumped  out  from  behind  posts 
in  a  dark  spot  on  Brook's  way  to  work  and  in  the  darkness  of 
the  morning  grabbed  hold  of  him,  Brooks,  and  said,  'now,  I've 
got  you,  and  that  he,  Brooks,  in  self-defense,  in  order  to  save 
his  own  life  shot  at  and  in  the  direction  of  Flippings.  That  he 
was  sorry  to  have  had  to  do  it  but  that  he  had  to  do  it  to  save 
his  own  life,  or  that  in  substance." 

The  defendant  offered  this  testimony  as  part  of  the  res 
gestae,  but  upon  objection  its  admission  was  refused  by  the 
court. 

The  declarations  of  an  accused  person  are  not  admissible 
as  res  gestae,  unless  they  are  so  connected  with  the  main  trans- 
action and  made  under  such  circumstances  as  to  exclude  any 
presumption  that  they  were  premeditated  or  fabricated.  Every 
case  must  necessarily  depend  upon  its  own  circumstances.  Meek 
V.  Perry,  36  Miss.  190.  No  fixed  measure  of  time  or  distance 
from  the  main  occurrence  can  be  established  to  determine  what 
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shall  be  considered  a  part  of  the  res  gestae.  The  declarations 
must  be  a  part  of  the  immediate  preparation  for  or  emanations 
of  such  act  and  such  as  may  not  be  said  to  be  the  calculated 
policy  of  the  actor. 

They  must  be  something  mors  than  a  mere  narrative  of  a 
past  occurrence  and  must  be  made  at  the  time  of  the  act  done 
or  reasonably  near  the  time  and  must  be  considered  as  a  part 
of  the  same  continuous  transaction.  Such  declarations  are  gen- 
erally considered  as  the  spontaneous  utterance  of  thought 
created  by  or  springing  out  of  the  transaction  itself  and  so  soon 
thereafter  as  to  exclude  the  presumption  that  they  are  the 
result  of  premeditation  and  design.  They  are  automatic  in  a 
sense  and  a  necessary  incident  of  the  litigated  act.  It  is  not 
competent  for  an  accused  person  to  give  in  evidence  through 
another  witness  his  own  account  of  the  transaction  unless  such 
statements  are  to  be  received  as  admissions  on  his  part. 

Res  gestae  is  independent  of,  and  cannot  be  restricted  or 
limited  to  the  rules  relating  to  admissions  or  confessions  made 
after  the  commission  of  the  act.  Even  though  it  is  a  self-serving 
declaration,  if  it  is  properly  a  part  of  the  res  gestae,  it  is  admis- 
sible notwithstanding  the  fact  that  it  may  not  be  admissible 
as  a  confession  or  an  admission. 

In  the  instant  case  the  testimony  sought  to  be  introduced 
is  a  mere  narrative  by  the  defendant  at  a  time  and  place  too 
remote  to  come  within  the  purview  of  res  gestae.  It  is  a  self- 
serving  statement,  and  under  the  circumstances  lacks  spon- 
taneity. Furthermore  it  may  not  be  said  that  his  state  of  mind 
30  minutes  after  the  homicide  is  a  material  fact  in  the  case. 
See  State  v.  Jones,  64  Iowa  349 ;  Hall  v.  State,  40  Ala.  698 ;  Hall 
V.  State,  48  6a.  607 ;  Powell  v.  State,  44  Tex.  63 ;  State  v.  Tilly, 
25  N.  C.  424 ;  Greenfield  v.  People,  85  N.  Y.  75 ;  State  v.  Brotcn, 
64  Mo.  367 ;  Lander  v.  People,  104  111.  248.  The  court  properly 
excluded  the  proffered  testimony. 

II.     The  court  in  Instruction  21  told  the  jury : 

*'That  the  defendant  cannot  justify  himself  for  the  shoot- 
ing on  the  ground  of  self-defense  under  the  evidence  in  this 
Homicide-  self-  ^^^^^  unless  he  was  actually  assaulted  on  the 
of^rSt  to°a?t  ?^rly  morning  of  April  10th,  1919  by  Harry 
on  appearance.     Flippiugs,*'  and  furthermore  that,  *'If  the  de- 
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fendant  was  not  so  assaulted  then  he  was  not  acting  in  self- 
defense  in  shooting  Harry  Plippings." 

This  instruction  is  erroneous  under  the  facts  of  the  instant 
case.  In  order  to  justify  or  excuse  homicide  in  self-defense,  it 
is  not  necessary  that  deceased  should  have  made  an  actual 
assault  on  the  defendant,  if  the  circumstances  disclosed  or 
raised  a  reasonable  apprehension  that  he  was  about  to  do  so. 
It  is  necessary  that  the  deceased  shall  have  indicated  by  some 
act  at  the  time  of  the  killing  a  real  or  apparent  intention  to  kill 
or  inflict  great  bodily  harm  upon  the  defendant  and  thereby 
induce  the  latter  to  reasonably  believe  that  it  was  necessary  to 
kill  to  save  himself.  To  charge  that  an  actual  assault  is  neces- 
sary, without  further  explanation  is  misleading  and  prejudicial. 

The  accused  had  the  right  to  view  the  situation  as  an 
ordinarily  prudent  man  and  act  upon  the  apparent  rather  than 
the  real  danger  to  which  he  was  exposed.  State  v.  Donahoe, 
78  Iowa  486.  There  must  be  such  an  appearance  of  impending 
danger  that  the  taking  of  life  reasonably  seems  to  be  the  only 
means  of  preventing  the  threatened  injury.  State  v,  Shelton, 
64  Iowa  333. 

If  a  person  honestly  believes,  or  has  reason  to  believe  at 
the  time  of  the  shooting,  that  he  is  in  great  peril  and  great 
bodily  harm  is  about  to  be  inflicted  upon  him,  he  has  a  right  to 
act  under  such  well  grounded  apprehension.  The  danger  need 
not  in  fact  exist.  State  v.  Praunhurg,  40  Iowa  555;  State  v. 
Abarr,  39  Iowa  185 ;  State  v.  Collins,  32  Iowa  36. 

Neither  court  nor  jury  can  apply  the  doctrine  of  ordinary 
prudence  without  having  in  mind  the  knowledge,  conditions, 
and  circumstances  of  the  party  called  upon  to  act.  The  defend- 
ant in  this  case  requested  an  instruction  on  self-defense  relative 
to  the  threats  made  by  the  deceased  against  the  defendant  which 
were  directly  heard  by  the  defendant  or  communicated  to  him. 
It  was  refused.  An  accused  person  is  entitled  to  have  his  theory 
of  the  case  explained  to  the  jury  and  the  law  stated  applicable 
thereto.  There  is  no  dispute  that  Harry  Flippings  is  dead  and 
that  he  came  to  his  death  by  a  revolver  wound  inflicted  by 
defendant.  The  primary  question  is  whether  the  homicide  is 
excusable  on  the  ground  of  self-defense.  The  dangers  of 
the  situation  to  the  defendant  must  be  judged  from  the  facts 
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as  they  reasonably  appeared  to  him  and  these  facts  must  justify 
a  reasonable  belief  that  there  existed  an  actual  necessity  to 
shoot  to  kiU.  State  v.  Sterrett,  68  Iowa  76;  State  v.  Archer, 
69  Iowa  420.  The  testimony  shows  that  the  deceased  was  a  hot- 
tempered  fellow ;  that  he  frequently  carried  a  gun ;  that  he  made 
threats  to  kill  defendant;  that  it  was  dark  when  the  fatal  shot 
was  fired;  that  the  defendant  had  reason  to  believe  that  the 
deceased  would  be  in  waiting  for  him  on  the  morning  in  ques- 
tion, and  he  was  in  waiting  and  had  been  for  a  considerable 
time.  These  were  proper  facts  for  the  consideration  of  the  jury 
on  the  defendant's  theory  of  self-defense.  It  will  be  readily  con- 
ceded if  the  circumstances  disclosed  that  it  was  daylight,  and 
that  the  parties  had  casually  met,  the  defendant  acting  as  an 
ordinarily  prudent  man  would  not  have  been  under  such  grave 
apprehension  of  bodily  harm. 

Other  points  are  noted  and  argued  by  appellant  but  they 
are  incidental  to  the  propositions  noticed  herein,  and  will  not 
recur  upon  a  retrial.  For  the  reasons  stated  this  cause  is — 
Reversed  and  remanded. 

Weaver,  Evans,  and  Preston,  JJ.,  concur. 


A.  W.  Taylor,  Appellee,  v.  National  Live  Stock  Insurance 

Company,  Appellant. 

INSUBANOE:    Action  on  Policy — ^Burden  In  re  Violation  of  Condition. 

The  insured f  and  not  the  insurer,  has  the  burden  to  show  that  his 
violation  of  an  invalidating  condition  of  the  policy  did  not  con- 
tribute to  his  loss.  So  held  where  a  policy  on  live  stock  provided 
that  it  should  be  void:  (1)  If  insured  allowed  noninsured  stock 
to  intermingle  with  the  insured  stock;  and  (2)  if  insured  falsely 
stated  that  he  did  not  have  other  stock  of  an  insurable  age  on  his 
farm. 

Appeal  from  Marion  District  Court. — H.  S.  Dugan,  Judge. 

January  10,  1922. 

Action  at  law  to  recover  loss  for  the  death  of  67  hogs 
owned  by  plaintiff  and  insured  by  the  defendant  insurance  com- 
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pany.  Verdict  of  the  jury  iSnding  for  the  plaintiff  in  the  sum 
of  $1,141.62  which  amount  was  reduced  by  the  court  to  $887.06 
and  judgment  entered  accordingly.  Defendant  appeals. — 
Reversed. 

Vander  Ploeg  <&  Johnson,  for  appellant. 
W.  H.  Lyon  and  L,  D,  Teter,  for  appellee. 

De  Qrapp,  J. — On  September  7,  1918  the  defendant  insur- 
ance company  issued  to  plaintiff  a  policy  of  live  stock  insurance 
for  a  term  of  6  months  on  10  sows  and  84  commercial  hogs  then 
located  on  plaintiff's  farm  near  Pleasantville,  Iowa. 

On  October  1st,  1918  certain  of  the  hogs  so  insured  became 
sick  and  during  said  month  67  of  them  died  including  the  10 
sows  and  57  of  the  commercial  hogs.  Plaintiff  filed  with  the 
company  proof  of  loss  in  the  sum  of  $1,141.62  and  prayed 
judgment  in  said  amount. 

The  defendant  company  refused  to  make  settlement  with 
the  plaintiff  for  the  reason  that  proof  of  loss  was  not  furnished 
to  the  defendant  as  required  by  law  and  that  the  terms  of  the 
policy  had  been  violated  by  plaintiff. 

The  policy  inter  alia  provides  as  follows : 

**The  company  will  not  be  liable  for  any  loss  except  indi- 
vidual hogs  originally  listed  in  the  application  blank  and  cov- 
ered by  this  policy.  Any  attempt  to  substitute  other  hogs  that 
are  sick  or  diseased,  or  which  have  been  exposed  to  disease  and 
bring  the  same  in  contact  with  the  hogs  insured  in  this  policy, 
or  bring  any  other  hogs  that  are  not  covered  by  this  policy  and 
application  attached,  or  a  like  application  and  policy  in  this 
company,  into  the  herd  of  hogs  covered  by  this  policy  and  appli- 
cation attached,  shall  invalidate  this  contract  and  the  same 
shall  become  null  and  void." 

It  is  the  contention  of  appellant  that  in  violation  of  the 
terms  of  this  provision  the  plaintiff  allowed  other  hogs  not  listed 
in  the  application  and  policy  to  run  with  the  hogs  so  insured 
and  thereby  rendered  the  policy  null  and  void. 

The  policy  further  provided : 

'*The  perils  indemnified  against  by  this  policy  shall  not 
include  the  death  of  any  hogs  if  any  of  the  representations  con- 
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tained  in  the  application  on  which  this  policy  is  based  shall  be 
X  found  to  be  not  a  fact." 

In  this  connection  it  is  claimed  by  appellant  that  plaintiff 
had  a  large  number  of  other  hogs  of  insurable  age  on  his  farm 
which  he  did  not  insure  in  the  defendant  company,  which  mis- 
representation and  concealment  was  material  and  prejudicial 
to  the  risk,  and  that  if  such  facts  had  been  disclosed  to  the 
defendant  company  it  would  have  refused  to  issue  the  policy 
on  the  terms  and  under  the  conditions  it  was  issued. 

The  defendant  for  further  reason  in  refusing  to  pay  the 
claimed  loss  alleges  that  the  plaintiff  failed  to  furnish  a  proof 
of  loss  within  the  meaning  of  the  policy  and  that  the  proof  of 
loss  furnished  as  to  the  amount  and  extent  of  his  loss  was  false, 
fraudulent,  and  known  by  the  plaintiff  to  be  false  and  fraud- 
ulent. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
the  full  amount  alleged  and  claimed  by  plaintiff  to  wit: 
$1,141.62,  and  the  trial  court  on  its  own  motion  reduced  the 
sum  to  $887.06  and  entered  judgment  against  the  defendant 
for  this  amount. 

1.  Defendant  in  its  answer  alleged  that  the  plaintiff 
represented  to  the  defendant  in  his  application  that  he  had  no 
other  hogs  of  insurable  age  on  his  farm  than  those  covered  by 
the  insurance  policy.  Evidence  was  introduced  to  prove  the 
falsity  of  this  representation.  The  trial  court  instructed  the 
jury  that  the  burden  is  upon  the  defendant  to  establish  by  a 
preponderance  of  the  evidence  the  said  alleged  concealment  and 
misrepresentation  and  must  further  establish  by  a  preponder- 
ance of  the  evidence  that  said  concealment  and  misrepresenta- 
tion was  material  and  increased  the  hazard  and  risk.  In  an- 
other instruction  the  jury  was  told  that  the  defendant  allies 
as  a  defense  that  the  plaintiff  allowed  other  hogs  than  those 
insured  to  run  with  and  comingle.  with  those  insured  and  that 
thereby  the  risk  and  hazard  of  its  insurance  was  increased ;  and 
**  before  said  defense  can  prevail  in  this  case  the  defendant 
must  establish  by  a  preponderance  of  the  evidence  the  com- 
mingling of  noninsured  hogs  with  those  insured,  and  that  its 
risk  and  hazard  thereby  has  been  materially  increased. ' ' 

These  instructions  are  erroneous.     The  burden  of  proof 
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was  not  upon  the  defendant  to  show  that  these  facts  materially 
increased  the  risk.  It  was  upon  the  insured  to  so  prove.  Code 
Section  1743. 

This  statutory  rule  removes  the  former  strict  application  of 
the  principle  of  warranty  in  contracts  of  insurance  and  no 
longer  voids  the  policy,  but  clearly  places  the  burden  of  proof 
upon  the  insured  and  permits  the  jury  to  determine  whether 
such  breach  did  occasion  or  contribute  to  the  loss  or  make  the 
risk  in  fact  more  hazardous.  Kinney  v.  Farmers'  Mut.  Fire  & 
Ins.  Soc,  159  Iowa  490;  Krell  v.  Chickasaw  Far,  Mut.  F,  Ins. 
Co.,  127  Iowa  748. 

2.  By  reason  of  the  foregoing  error  it  is  unnecessary  to 
make  answer  to  the  second  point  noted  and  argued  by  appel- 
lant involving  the  alleged  fraudulent  statement  of  the  insured 
in  his  filed  proof  of  loss.  The  judgment  entered  is  reversed  and 
cause  remanded. — Reversed. 

Stevens,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


J.  L.  Thornton,  Appellant,  v.  International  Harvester  Com- 
pany OP  America,  Appellee. 

SALES:    Warrantlefl — Jury  Question.    Positive  and  somewhat  equivocal 

1  testimony  attending  the  sale  of  a  corn  picker  reviewed,  and  held 
to  present  a  jury  question  on  the  issue  of  warranty. 

SALES:      BesdBSion — Jury    Question.      Evidence    attending    the    quite 

2  extensive  use  and  long  retention  of  an  article  reviewed,  and  held  to 
present  a  jury  question  on  the  issue  of  rescission  by  the  buyer. 

Appeal  from  Hardin  District  Court. — H.  E.  Fry,  Judge. 

January  10,  1922. 

Action  at  law,  to  recover  the  purchase  price  of  a  corn 
picker  sold  to  plaintiff,  because  of  breach  of  warranty  covering 
the  sale  of  the  machine  through  the  agency  of  the  defendant,  at 
New  Providence,  Hardin  County,  Iowa.  Trial  to  a  jury,  which 
returned  a  verdict  for  defendant.  Judgment  was  rendered 
against  plaintiff  for  costs.     Plaintiff  appeals. — Affirmed. 

Vol.  192  Ia.— 71 
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C.  H,  Van  Law  and  Peisen  &  Soper,  for  appellant. 
0.  W,  Ward  and  R.  J.  Williamson,  for  appellee. 

Preston,  J. — It  is  alleged  and  admitted  that  defendant  is  a 
corporation,  and  had  a  local  agency,  namely,  the  New  Prov- 
idence Hardware  Company;  and  that  this  agency  was  a  co- 
partnership, the  members  of  which  were  S.  C. 
'  ti^:  jiry'qucs.     Thomton  and  C.  C.  Miller.    It  appears  that  one 

George  Johnson  was  in  the  emploj'  of  the  part- 
nership, engaged  in  selling  machinery  therefor.  Among  the 
machinery  so  on  sale  were  machines  known  as  corn  pickers.  It 
is  alleged  that,  about  October  12,  1912,  said  Johnson,  for  the 
purpose  of  inducing  plaintiff  to  purchase  a  corn  picker,  orally 
warranted  and  represented  that  the  machine  was  well  made,  of 
good  materials  and  good  workmanship,  and  that  it  would  do 
the  work  for  which  it  was  intended, — that  is,  gather  corn  in 
the  field  without  waste ;  that  said  warranty  was  made  on  behalf 
of  the  defendant  and  the  agency,  at  New  Providence ;  that  plain- 
tiff relied  thereon,  and  purchased  a  machine  for  $300,  giving 
his  note  therefor,  which  lie  afterwards  paid.  It  is  alleged  that 
there  was  a  breach  of  the  warranty,  in  that  the  machine  was  not 
as  represented  and  warranted.  The  petition  specifically  sets 
out  wherein  it  was  not  as  warranted.  It  is  also  alleged  that, 
upon  learning  of  the  defects  and  the  breach  of  warranty, 
plaintiff  tendered  back  said  machine  and  rescinded  the  contract 
of  purchase. 

Answering,  defendant  denied  that  it  sold  the  machine  to 
plaintiff  as  alleged  in  the  petition  or  in  any  other  way;  denied 
that  the  parties  from  whom  plaintiff  purchased  the  picker  made 
the  guaranties  and  warranties  as  alleged,  or  that  said  parties 
had  any  authority  to  make  the  same,  if  they  were  in  fact  made ; 
denied  generally  the  allegations  of  the  petition. 

Plaintiff  is  the  brother  of  S.  C.  Thornton,  of  the  New  Prov- 
idence Hardware  Company  partnership.  The  latter  was  a  wit- 
ness for  plaintiff,  and,  as  we  understand  the  record,  was  not, 
at  the  time  of  the  trial,  an  agent  for  the  defendant.  Johnson 
was  not  a  witness  in  the  case. 

The  trial  court,  construing  the  different  contracts,  in- 
structed the  jury. that  Johnson  had,  as  claimed  by  plaintiff, 
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authority  to  make  the  warranty,  if  it  was  made.  Defendant  has 
not  appealed.  The  court  submitted  the  ease  to  the  jury  for  their 
finding  as  to  whether,  from  the  language  used,  a  warranty  was 
intended  and  made ;  also,  whether  there  was  a  breach  of  the  war- 
ranty because  of  the  alleged  defects  in  the  machine  and  failure 
to  perform  the  work;  also,  whether  plaintiff  had  rescinded. 
Plaintiff  moved  for  a  directed  verdict  on  the  ground  that,  under 
the  evidence,  there  Was  no  disputed  question  of  fact  in  the  case, 
and  that  only  a  law  question  was  presented.  That  is  the  prin- 
cipal contention  of  appellant,  upon  this  appeal.  The  assign- 
ments of  error  are  upon  this  theory. 

If  these  matters  were  properly  jury  questions,  and  plain- 
tiff failed  to  establish  them,  then,  under  the  instructions,  the 
verdict  was  properly  returned  for  the  defendant.  We  do  not 
understand  appellant  to  controvert  these  propositions.  We 
have  no  means  of  knowing  upon  what  ground  the  jury  found 
for  the  defendant.  Appellant  does  not  complain  as  to  the  form 
of  the  instructions,  but,  as  said,  complains  that  there  was 
nothing  to  submit  to  the  jury.  Plaintiff  relies  upon  express 
warranty.  The  abstract,  as  originally  filed,  did  not  contain  any 
of  the  evidence  introduced  by  the  defendant.  Thereafter,  appel- 
lant filed  two  or  three  amended  abstracts,  and  these  in  turn  have 
been  amended  by  an  additional  abstract  by  appellee. 

1.  As  we  view  it,  the  main  question  in  the  case  is  whether 
there  was  a  warranty ;  or  rather,  whether  the  evidence  was  such 
as  that  it  was  for  the  jury  to  say  whether  there  was  or  was  not 
a  warranty.  If  there  was  no  such  warranty  as  claimed  by  plain- 
tiff, then  the  fact  that  the  machine  did  not  work  as  well  as 
plaintiff  thought  it  should,  would  not  be  so  material.  In  other 
words,  if  there  was  no  warranty,  there  could  be  no  breach,  nor 
could  there  be  a  rescission  because  of  an  alleged  breach. 

The  evidence  as  to  the  alleged  warranty,  stated  as  briefly 
as  may  be,  is  as  follows:  Plaintiff  had  about  225  acres  of  com 
to  pick  that  fall,  and  his  boys  wanted  him  to  get  a  corn  picker ; 
so  he  came  to  town  the  next  morning,  to  see  about  getting  one. 
A  neighbor  introduced  him  to  George  Johnson.  Plaintiff  asked 
Johnson  what  the  warranty  was  on  the  picker,  and  Johnson  re- 
plied that  it  was  made — ^to  be  made — of  good  material,  with  good 
workmanship,  and  to  do  the  work  it  was  made  to  do.     The 
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neighbor  who  was  with  plaintiff  gives  the  conversation  this  way : 
That  plaintiff  asked  Johnson  in  regard  to  the  qualifications  of  the 
picker,  and  *' Johnson  told  him  it  was — the  workmanship  was 
guaranteed  and  the  material,  and  supposed  to  do  the  woi^  it 
was  made  to  do/' 

Plaintiff  testifies  that  nothing  was  said  at  that  time  about 
the  terms  of  payment,  and  it  is  not  claimed  by  plaintiff  that 
anything  was  said  at  that  time  about  the*  price,  or  anything 
else  in  regard  to  the  machine,  to  Johnson  or  by  Johnson.  It  is 
not  claimed  that  plaintiff  had  any  other  conversation  with 
Johnson  in  regard  to  a  warranty  or  in  regard  to  the  purchase 
of  the  picker  than  we  have  stated.  The  terms  of  the  purchase 
were  stated  to  plaintiff  when  he  went  to  get  the  picker  and 
settle  for  it,  two  or  three  days  afterwards.  Plaintiff  does  not 
remember  that  Johnson  was  present  at  that  time.  Other  wit- 
nesses say  that  Johnson  may  have  been  in  the  store  somewhere, 
or  he  may  have  stepped  out.  At  that  time,  plaintiff  gave  his 
note,  which  was  made  out  by  one  of  the  firm.  Plaintiff  says  that 
he  spoke  about  hitching  onto  the  machine,  and  his  brother  said, 
**You  don't  hitch  onto  that  picker  until  you  settle  for  it."  He 
then  went  in,  and  gave  his  note  for  $300.  Plaintiff's  brother, 
S.  C.  Thornton,  testifying  for  plaintiff,  somewhat  evasively  said 
that  he  did  not  say  to  plaintiff,  at  the  time  of  the  settlement, 
that  he  must  settle  for  the  picker  at  once,  before  it  was  taken 
out,  and  that  witness  would  then  go  out  and  start  the  machine 
and  test  it  out  for  him,  and  if  plaintiff  was  not  satisfied  with  it, 
witness  would  bring  it  back,  and  give  back  the  note,  and  that, 
if  plaintiff  wanted  to  keep  the  machine,  he  must  say  so  then, 
after  the  test.  While  witness  gives  his  conclusion  that  he  **does 
not  think  it  meant  what  we  said  all  through,"  he  admits  that 
that  is  the  substance  of  what  was  said.  After  the  settlement, 
the  picker  was  taken  to  plaintiff's  farm.  Johnson  and  both  the 
partners,  S.  C.  Thornton  and  Miller,  went  along,  wanting  to 
Gee  how  it  worked.  S.  C.  Thornton  further  testified  that,  after 
the  machine  had  been  started  and  tested  out  that  day,  plaintiff 
said  to  Johnson,  in  his  presence,  that  plaintiff  was  satisfied 
with  the  machine  and  would  keep  it ;  that  plaintiff  accepted  the 
machine  at  that  time. 

The  trial  court,  in  its  instructions,  after  defining  warranty, 
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stated,  in  substance,  that,  if  the  statements  are  made  by  the 
seller,  not  as  a  mere  expression  of  opinion,  but  as  a  positive 
statement  of  fact,  made  for  the  purpose  of  inducing  a  prospec- 
tive purchaser  to  buy,  and  if  they  arc  believed  and  relied  upon, 
and  the  buyer  is  induced  thereby  to  make  the  purchase,  the 
language  would  constitute  a  warranty,  and  so  on ;  that  whether 
or  not  there  was  a  warranty,  as  alleged,  depends  upon  the  in- 
tention of  the  parties,  as  collected  from  their  acts  and  expres- 
sions ;  and  that,  when  the  contract  of  sale  is  oral,  it  is  one  of  the 
facts  for  the  jury  to  determine;  that,  if  the  statements  were 
made  as  alleged,  it  must  appear  that  it  was  intended  thereby  to 
warrant  the  picker  in  the  respects  mentioned,  and  that  it  was 
so  understood  and  relied  upon  by  plaintiff;  but  that,  if  defend- 
ant's agent  made  a  positive  assertion  that  the  picker  was  made 
as  claimed,  and  would  do  the  work,  and  such » representation 
was  not  a  mere  expression  of  opinion,  but  made  with  intent  to 
influence  plaintiff  to  purchase  the  machine,  and  if  plaintiff  re- 
lied thereon,  and  did  purchase  it,  then  the  intent  on  the  part 
of  defendant  to  warrant  would  be  presumed ;  and  that  defendant 
could  not  now  be  heard  to  say  that  it  did  not  intend  to  bind 
itself  to  the  truth  of  the  statement  made.  This  is  only 
the  substance  of  the  instruction  on  that  point,  and  is  as 
favorable  to  plaintiff  as  he  could  ask.  The  instruction,  as  a 
whole,  is  in  harmony  with  the  cases.  Under  the  evidence  be- 
fore set  out,  we  think  it  was  a  question  for  the  jury  to  say 
whether  there  was  a  warranty.  A  finding  either  way  would  have 
sufficient  support.  The  court  properly  overruled  plaintiff's 
motion  for  a  directed  verdict.  Ellyson  v.  Peden,  173  Iowa  217, 
223 ;  Tewkesbury  v,  Bennett,  31  Iowa  83 ;  McGrew  v.  Porsythe, 
31  Iowa  179;  Schlichting  v.  Rowell,  140  Iowa  731,  735;  Davis 
V.  Berkheimer,  152  Iowa  270,  272;  Ellis  v,  Barkley,  160  Iowa 
658,  661.  In  cases  where  representations  are  relied  upon  as  con- 
stituting fraud  and  deceit,  it  is  held  that  whether  a  representa- 
tion is  an  expression  of  opinion  or  an  affirmation  is  a  question 
for  the  jury.  Hetland  v.  BOstad,  140  Iowa  411,  416 ;  Creamer 
v.  Stevens,  192  Iowa  920. 

2.  Having  disposed  of  the  main  point  in  the  case,  it  is 
only  necessary  to  refer  to  the  other  points  briefly.  Witnesses 
for  plaintiff  who  operated  the  machine  say  that  it  worked  pretty 
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well  at  first,  did  good  work  when  it  was  not  too  dry  or  too  wet ; 
but  that  the  machine  broke  several  times,, and  new  parts  had  to 
be  supplied.  It  is  contended  by  appellee  that  there  is  no  evi- 
dence that  the  machine  was  not  of  good  material  and  workman- 
ship, or  that  it  failed  to  work  properly  when  properly  operated. 
It  is  enough  to  say  at  this  point  that  the  evidence  tends  to  show 
that  it  was  not  such  a  machine  as  plaintiff  claims  it  was  war- 
ranted to  be. 

3.  The  evidence  was  sufficient  to  take  the  case  to  the  jury 
on  the  question  as  to  whether  plaintiff  rescinded  the  contract, 
because  of  the  alleged  breach,  within  a  reasonable  time.  It  ap- 
pears that  plaintiff  used  the  machine  four  or 
'  Bion:  jury  fivc  wccks,  and  pickcd  about  75  acres  of  com 

With  it.  The  picker  was  first  used  on  a  farm 
about  five  miles  south  of  town,  and  thereafter,  or  five  or  six 
weeks  after  the  purchase,  they  hauled  it  to  plaintiff's  home  farm, 
south  of  town.  Plaintiff  saw  his  brother,  S.  C.  Thornton,  and 
asked  him  what  to  do  with  the  machine,  and  was  told  to  leave 
it  where  it  was;  that  he  thought  the  defendant  company  would 
accept  the  machine  down  there  just  as  well  as  at  the  place  of 
business  of  the  New  Providence  Hardware  Company.  The  de- 
fendant was  not  otherwise  notified  of  any  dissatisfaction  on  the 
part  of  plaintiff  for  more  than  a  year,  and  it  does  not  appear 
that  the  company  itself,  even  then,  was  notified  of  the  attempted 
rescission.  This,  in  connection  with  the  use  of  the  machine  for 
four  or  five  weeks,  and  the  extent  of  the  use,  and  under  the  evi- 
dence which  tends  to  show  that  plaintiff  accepted  the  machine 
after  it  was  tested,  and  the  other  circumstances  in  the  case,  was 
enough  to  take  the  question  to  the  jury  as  to  the  alleged  rescis- 
sion. The  cases  hold  that  whether  plaintiff  attempted  to  rescind 
within  a  reasonable  time  was  a  question  for  the  jury. 

Other  questions  of  minor  importance  are  argued  by  both 
sides,  but  we  have  noticed  the  points  which  are  controlling. 
There  appears  to  be  no  error,  and  the  judgment  is — Affirmed. 

Stevens,  C.  J.,  Weaver  and  De  Graff,  J  J.,  concur. 
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WiLHELM  ToBEN  et  al.,  Appellees,  v.  Town  of  Manson  et  al., 

Appellants. 

MUNICIPAIi  CORPORATIONS:  Public  Improvemeats — Sewer  and 
Water  Connections.  A  city  or  town  may  not  assess  to  private  prop- 
erty the  cost  of  multiple  sewer  and  water  connections  made  by  it 
when,  in  the  proceedings  to  compel  the  owner  to  make  the  connec- 
tions, the  municipal  authorities  did  not  indicate  that  more  than 
one  connection  for  water  and  one  connection  for  sewer  was  required 
for  each  tract  of  property. 

Appeal  from  Calhoun  District  Cmirt.-^^.  G.  Albert,  Judge. 

January  10,  1922. 

The  opinion  suflBeiently  states  the  case. — Affirmed, 

V.  P.  McManus,  Mitchell  &  Files,  and  J.  F,  Lavender,  for 
appellants. 

E.  C.  Stevenson,  for  appellees. 

Per  Curiam. — During  the  year  1920,  the  town  of  Manson 
paved  certain  of  its  streets,  constructed  certain  sewers,  and 
laid  certain  water  mains.  Preparatory  to  these  improvements, 
the  town  council  enacted  an  ordinance  by  the  terms  of  which  it 
was  made  the  duty  of  owTiers  of  property  fronting  on  such 
streets  *4o  make  connections  for  gas,  water,  and  sew^ers  to  the 
curb  line  of  the  adjacent  property, ' '  and,  in  the  event  that  such 
connection  be  not  made  before  the  improvement  in  the  street  is 
completed,  '*no  permit  shall  issue  for  making  such  connection 
within  15  months  after  the  improvement  is  completed  and  ac- 
cepted, except  on  payment  of  a  fee  of  $25  in  addition  to  all 
other  fees  and  charges."  By  other  sections  of  the  ordinance, 
the  towTi  council,  if  it  deem  it  necessary  that  such  connections 
be  made,  may  give  notice  to  lot  owners  to  make  the  same,  and  if 
such  notice  is  not  complied  with,  it  is  then  made  competent  for 
the  council  to  let  the  contract  therefor  and  to  assess  the  cost  so 
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incurred  upon  the  several  lots.  Under  the  alleged  authority  of 
^this  ordinance  and  of  the  statute,  the  council  did  cause  a  large 
number  of  water  and  sewer  connections  to  be  made;  and  as  it 
was  about  to  assess  such  costs  as  a  special  tax  upon  the  adjoin- 
ing property,  this  action  was  begun  in  equity  to  enjoin  it,  it 
being  alleged  that  the  council  proceedings  were  wholly  without 
authority  of  law. 

Defendants  deny  that  the  proceedings  were  unauthorized, 
and  allege  that,  in  ordering  such  connections  and  causing  the 
same  to  be  made  at  the  expense  of  the  adjoining  property,  they 
proceeded,  not  only  within  the  provisions  of  the  ordinance  above 
mentioned,  but  also  under  the  authority  of  the  statute,  Code 
Section  809.  The  statute  here  cited  is  found  in  Code  Title  V, 
Chapter  7,  granting  power  to  cities  in  the  matter  of  street  im- 
provements, and  provides  that  they  may  require  street  con- 
nections with  gas,  water,  and  sewer  systems  to  be  put  in  before 
permanent  street  improvements  are  made,  and  that,  if  the  prop- 
erty owner  fails  to  comply  with  the  regulation,  the  council  may 
cause  the  required  connections  to  be  put  in,  and  tax  the  cost  to 
the  property  so  served. 

On  the  trial,  it  was  conceded  of  record  that,  before  causing 
such  connections  to  be  made,  the  town  served  on  each  lot  owner 
a  notice  that  the  council  deemed  it  necessary  that  *' connections 
from  water  mains  and  sewers  be  made  to  the  curb  line,"  and 
that  said  owners  should  **make  such  connections"  within  ten 
days,  or  show  cause  in  writing  for  failing  to  do  so.  It  is  further 
agreed  that  the  property  owners  did  not  make  such  connections, 
and  that  the  town  caused  them  to  be  put  in.  Among  the  con- 
nections so  provided,  there  was  not  less  than  one,  and  in  many 
cases  more  than  one,  to  each  lot  or  tract  of  land  bordering  upon 
the  designated  streets.  For  example,  in  one  instance  a  single 
lot  was  provided  with  eight  connections  for  water  and  three 
for  sewers ;  in  another,  an  unplatted  tract  of  farm  property  ex- 
tending 80  rods  along  the  street  side  was  supplied  with  nine 
connections;  and  another  acreage  tract  of  two  acres  was  also 
given  two  water  and  two  sewer  connections.  There  were  several 
other  instances  of  like  character.  Aside  from  the  stipulation 
mentioned,  there  is  no  evidence  whatever  as  to  the  nature  or 
kind  of  property  served  by  these  connections,  or  of  the  manner 
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in  which  such  property  is  used  or  occupied,  or  the  reasons  why 
multiplied  connections  should  be  furnished  to  a  single  lot.  It 
will  also  be  observed  that  the  notice  given  these  property  owners 
is  that  ''connections  shall  be  made  to  the  curb  line,"  without 
specific  description  of  the  property  or  any  suggestion  that  more 
than  one  connection  was  required  with  each  lot. 

The  trial  court  found  that,  in  numerous  instances,  the  con- 
neotions  charged  for  were  made  on  streets  not  paved  or  perma- 
nently improved ;  and  in  these  instances,  it  was  ordered  that  the 
assessments  be  canceled,  as  having  been  made  without  authority. 
It  stated  its  further  findings  as  follows : 

**The  court  is  of  the  opinion  that,  under  the  said  section  of 
the  Code  and  the  ordinance  of  the  defendant  town,  the  town  has 
the  right  to  order  in  and  cause  to  be  constructed  and  charged  to 
the  property,  even  as  against  the  protest  of  the  property  owner, 
one  sewer  and  one  water  connection  for  each  lot  or  parcel  of 
ground :  that  is  to  say,  that,  where  the  land  is  platted  into  lots, 
there  can  be  no  more  than  one  sewer  and  one  water  connection 
ordered  in  or  charged  for,  unless  such  lot  be  subdivided  and 
owned  separately,  and  where  there  is  acreage  property  not 
plotted  and  subdivided,  the  court  does  not  think  the  town  has 
power  to  order  in  or  charge  said  property  for  more  than  one 
sewer  and  one  water  connection.  It  therefore  follows  that, 
where  more  than  one  sewer  or  water  connection  is  charged 
against  any  individual  lot  or  acreage  which  has  not  been  sub- 
divided, the  town  is  acting  wholly  without  jurisdiction,  and  that 
injunction  should  issue  accordingly." 

Whether  the  jurisdiction  of  the  town  and  its  council  is  to  be 
limited  strictly  within  the  terms  of  this  ruling,  we  think  it  un- 
necessary here  to  decide.  So  far  as  this  case  is  concerned,  there 
is  nothing  in  the  pleadings  or  proofs  to  indicate  that  the  council, 
by  its  resolution  or  by  its  notice  or  demand  upon  the  property 
owners,  called  upon  them  to  do  more  than  to  connect  each  piece 
or  tract  of  property  with  the  water  and  sewer  mains  at  the  curb 
line.  Had  the  property  owners  seen  fit  to  act  upon  the  order 
and  notice  given  by  the  town,  and  each  had  put  in  a  single  water 
and  single  sewer  connection  at  the  curb  line  of  each  separate 
tract,  they  would  have  complied  literally  and  sufficiently  with  the 
demand  made  upon  them.    Had  the  owners  done  this,  and  the 
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town,  ignoring  such  compliance^  had  proceeded  to  put  in  other 
and  additional  connections  not  asked  for  or  desired  by  the  own- 
ers, its  act  would  clearly  be  unauthorized,  and  no  right  would  be 
thereby  acquired  to  assess  the  expense  so  incurred  upon  the 
adjoining  property.  If  the  right  to  multiply  such  -expenses  and 
increase  such  burdens  upon  property  exists  at  all  (and  we  do 
not  deny  it),  it  is  an  extraordinary  power,  which  should  be 
held  in  leash,  to  be  exercised  only  upon  showing  of  good  cause 
therefor. 

The  decree  entered  by  the  trial  court  appears  to  fairly 
guard  both  the  public  and  private  interests  involved  in  this 
litigation,  and  it  is — Affirmed. 


Bennett  Woolsoncroft,  Appellant,  v.  Roy  E.  Rogers, 

Appellee. 

HIGHWAYS:  Law  of  Boad — Jury  Question  In  re  NegUgence.  Evidence 
attending  the  driving  of  an  automobile  upon  the  wrong  side  of  the 
street,  and  the  action  of  a  pedestrian  in  going  diagonally  across  the 
street  in  front  of  the  car,  reviewed,  and  held  to  present  a  jury  ques- 
tion on  the  issue  of  the  driver's  negligence,  and  of  the  contributory 
negligence  of  the  injured  person. 

Appeal  from  Polk  District  Cott.rt. — Lawrence  De  Graff, 

Judge. 

January  10,  1922. 

Action  at  law,  to  recover  damages  for  personal  injury. 
Judgment  for  defendant  upon  a  directed  verdict,  and  plaintiff 
appeals. — Reversed. 

McHenry  <£  Bowers,  for  appellant. 

James  E.  Goodwin  and  Neiman  &  Neim^in,  for  appellee. 

Weaver,  J. — On  January  31,  1919,  the  plaintiff,  then  a  boy 
of  15  years,  while  crossing  or  atteraptino:  to  cross  Forest  Avenue 
in  the  city  of  Des  Moines,  was  struck  and  injured  by  an  automo- 
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bile  driven  by  the  defendant  or  his  agent.  To  recover  damages 
for  the  injuries  so  received,  he  charges  that  the  collision  was 
caused  by  the  negligence  of  the  driver  of  the  car,  in  that  the 
latter  was  operating  it  at  a  high  and  dangerous  rate  of  speed, 
of  35  miles  to  40  miles  per  hour.  It  is  further  charged  that  the 
driver  of  the  ear  saw  the  plaintiff  in  the  street,  and  in  a  place 
of  peril,  in  such  time  that,  by  the  exercise  of  reasonable  care 
by  said  driver,  he  could  have  avoided  the  collision ;  but  that,  in- 
stead of  so  doing,  he  turned  his  car  to  the  left  side  of  the  street, 
thereby  bringing  about  the  accident.  The  defendant  denies  the 
allegations  of  negligence,  and  avers  that  plaintiff's  injury  was 
caused  by  his  own  negligence. 

At  the  close  of  the  evidence  in  chief  on  part  of  plaintiff, 
defendant  moved  for  a  directed  verdict,  on  the  ground  that  the 
evidence  was  insufficient  to  sustain  a  finding  of  negligence  as 
charged  in  the  petition,  and  that  plaintiff  was,  as  a  matter  of 
law,  guilty  of  contributory  negligence.  The  ruling  on  the  mo- 
tion was  suspended  until  both  parties  had  rested,  when  it  was 
sustained,  and  judgment  entered  for  defendant. 

In  considering  the  objection  to  this  holding  by  the  trial 
court,  we  are  required  to  give  the  testimony  the  most  favorable 
construction  it  will  reasonably  bear  in  support  of  the  plaintiff's 
claim.  Some  of  the  pertinent  facts  and  circumstances  are  not  in 
serious  dispute,  while  upon  others  there  is  a  marked  conflict  in 
the  testimony  of  witnesses.  The  record  in  this  respect  is  such 
that  the  jury  could  have  found  that  plaintiff,  with  other  boys 
and  girls,  pupils  from  a  near-by  school,  left  the  school  building 
about  3  o'clock  P.  M.  The  party  was  moving  to  the  west  on 
the  south  side  of  Forest  Avenue.  Soon  after  passing  the  inter- 
section with  Sixteenth  Street,  the  plaintiff,  whether  in  sport  or 
otherwise  is  not  clear,  turned  to  the  right,  and  ran  diagonally 
across  the  avenue,  and  after  passing  its  middle,  was  struck  by 
the  defendant's  car,  moving  eastward.  Had  the  car  kept  to  the 
south  or  right-hand  side  of  the  street,  the  collision  would  not 
have  occurred.  This  fact  is  not  denied  by  the  driver,  who  con- 
cedes that,  instead  of  keeping  to  the  right-hand  side  of  the 
street,  he  ** swerved  to  the  left"  or  north,  but  explains  the  act 
by  saying  that  the  plaintiff  was  being  followed  or  chased  across 
the  street  by  another  boy,  and  that  it  was  to  avoid  hitting  this 
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last-mentioned  boy  that  he  turned  the  car  away  from  the  curb. 
His  story  in  this  respect  is  corroborated  by  another  witness ;  but 
plaintiff  and  his  companions,  eyewitnesses  of  the  affair,  unite  in 
testifying  positively  that  plaintiff  was  not  followed  into  or  across 
the  street  by  anyone,  and  that  the  car,  instead  of  keeping  to  the 
right  along  the  curb,  bore  away  to  the  left,  and  struck  plaintiff 
when  he  had  reached  a  point  north  of  the  middle  of  the  street. 
The  driver  further  says  that  the  boy  darted  into  the  street  not 
more  than  15  feet  east  of  the  car,  and  ran  about  10  feet  before 
he  was  struck.    At  the  same  time,  he  says  that  the  plaintiff  was 
50  to  75  feet  west  of  the  Sixteenth  Street  intersection  when  he 
turned  into  the  street,  and  ran  10  feet  before  he  was  hit,  and 
that  the  car  moved  17  feet  after  the  collision,   and  when  it 
stopped,  it  stood  with  its  rear  end  at  the  intersection.    He  also 
testifies  that  he  could  stop  his  car  within  the  space  of  its  length. 
It  will  be  seen  that  these  figures  cannot  well  be  harmonized  with 
the  defendant's  theory  of  the  facts.    And  as  bearing  upon  the 
charge  of  negligence  in  driving  at  a  negligently  high  speed, 
there  is  evidence  to  the  effect  that  the  car  was  moving  at  a  rate 
of  20  or  30  miles  per  hour,  and  was  50  feet  or  more  distant 
when  plaintiff  left  the  curb.    Moreover,  there  is  the  evidence  of 
several  witnesses  that,  although  the  collision  took  place  from 
50  to  75  feet  west  of  the  intersection,  the  boy  was  dragged  to  the 
east  side  of  Sixteenth  Street,  a  distance  of  100  feet  or  more, 
before  the  car  was  stopped.    If,  then,  the  driver  saw  the  boy 
in  the  street  10  to  15  feet  or  more  in  front  of  him,  and  the  boy 
ran  another  10  feet  before  he  was  hit,  and  yet  the  driver,  having 
the  ability  to  stop  the  car  within  its  length,  17  feet,  continued 
to  plunge  ahead  at  a  rate  which  carried  him  and  the  injured  lad 
to  or  beyond  the  intersection,  we  think  it  a  fair  question  for  the 
jury  whether  the  charge   of   negligence   in   this  respect  was 
proved. 

We  are  further  of  the  opinion  that  it  cannot  be  said,  as  a 
matter  of  law,  that  plaintiff  was  chargeable  with  contributory 
negligence.  It  is  fairly  well  established — indeed,  it  seems  to  be 
undisputed — ^that,  while  he  may  have  taken  a  narrow  chance  in 
crossing  the  street  in  front  of  the  car,  he  had  safely  accom- 
plished his  passage  to  the  north  of  the  middle  of  the  street,  leav- 
ing the  car  ample  room  to  continue  its  unobstructed  way  on  the 
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right  side, — a  circumstance  which  would  sustain  a  finding  that 
he  did  not  negligently  contribute  to  his  own  injury.  No  reason 
seems  to  be  apparent  why  he  was  bound,  as  a  matter  of  law,  to 
anticipate  that  the  course  of  the  car  might  be  **  swerved  to  the 
left,''  out  of  its  own  proper  line  of  travel. 

What  we  have  said  necessitates  the  conclusion,  without  fur- 
ther discussion,  that  the  defendant's  motion  for  a  directed  ver- 
dict should  have  been  denied. 

The  judgment  below  is,  therefore,  reversed  and  cause  re- 
manded for  a  new  trial. — Reversed  and  remanded^ 

• 

Stevens,  C.  J.,  Preston  and  Arthur,  J  J.,  concur. 

De  Graff,  J.,  takes  no  part. 


Artificial  Ice  Company,  Appellant,  v.  Reciprocal  Exchange, 

Appellee. 

IKSUBANCE:     Cancellation — Strict  Compliance.     A  peremptory  notice 

1  by  an  insurer  of  the  instant  cancellation  of  a  policy,  without  more, 
is  nugatory,  when  the  policy  explicitly  provides  that  cancellation 
shall  be  had  only  (1)  on  five  days'  notice,  and  (2)  on  a  notice  which 
states  that  the  unearned  premium,  when  ascertained,  will  be  re- 
turned. 

IKSUBANGE:     OanceUation — Waiver  of  Insufficient  Notice.    The  right 

2  of  an  insured  to  notice  of  cancellation  in  strict  accord  with  the 
policy  is  not  waived,  nor  does  the  insured  impliedly  consent  to  the 
instant  cancellation  of  the  policy,  because  of  the  fact  that  the  in- 
sured, upon  receiving  an  insufficient  notice  of  cancellation,  and  being 
uncertain  as  to  the  legal  effect  thereof,  and  having  the  right  under 
the  policy  to  take  out  additional  insurance,  did  take  out  additional 
insurance  in  other  companies,  to  replace  that  which  the  in8uffi,cient 
notice  sought  to  cancel, 

IKSUSANOE:     Payment  of  I«088--I>oable  Recovery.     The  payment  in 

3  full  by  several  co-insurers  of  a  fire  loss  under  an  agreement  with 
the  insured  that,  if  the  latter  recovered  against  another  co-insurer 
who  was  denying  liability,  he  (the  insured)  would  reimburse  the 
co-insurers  for  excess  payment,  does  not  constitute  a  recovery  in 
such  sense  as  to  prevent  the  insured  from  maintaining  an  action 
against  the  delinquent  company. 
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Appeal  from  Woodbury  District  Court. — C.  C.  Hamilton, 

Judge. 

October  25,  1921. 
Rehearing  Denied  January  17,  1922. 

Action  at  law,  to  recover  upon  policies  of  insurance.  There 
was  a  trial  to  the  court  without  a  juiy.  Judgment  for  the  de- 
fendant, and  plaintiff  appeals. — Reversed. 

Sears,  Snyder  d;  Glysteen,  Vail  E.  Purdy,  and  ff.  C.  Harper, 
for  appellant. 

Henderson,  Fribourg  &  Hatfield  and  D,  V.  Hoxvell,  for 
appellee. 

Weaver,  J. — The  plaintiff  is  the  owner  o^  an  extensive  ice 
plant  at  Sioux  City,  Iowa.    The  Reciprocal  Exchange,  named  as 
defendant  herein,  is  a  voluntary  association  of  insurers,  organ- 
ized under  tlie  terms  of  Chapter  180,  Acts  of  the 
'  cancellation':  Thirty -scvcnth  General  Assembly  of  Iowa.     On 

strict  compliance.     ^  orkj.u      ju       j       x*  j*j.*t  c   • 

June  30th,  detendant  issued  its  policy^  of  insur- 
ance to  the  plaintiff  on  said  ice  plant  and  property  for  the  sum 
of  $11,000,  for  the  term  of  one  year  from  said  date.  Later, 
on  July  31,  1918,  defendant  issued  to  plaintiff  another  policy 
of  like  character  upon  the  same  property  for  $13,000,  for  the 
term  of  one  year  from  that  date.  Each  policy  contained  a  pro- 
vision reading  as  follows: 

**In  consideration  of  the  acceptance  by  the  insured  of  a 
reduction  in  premiums  from  the  established  rate  of  ....  per 
cent  to  1.1222  per  cent,  it  is  agreed  that  the  insured  shall  main- 
tain insurance  during  the  life  of  this  policy  upon  the  property 
insured  to  the  extent  of  at  least  ninety  per  cent  of  the  actual 
cash  value  thereof  at  tlie  time  of  the  loss  and  that  failing  to  do 
so  the  insured  shall  be  a  co-insurer  to  tlie  extent  of  such  deficit. ' ' 
Each  policy  also  contained  another  clause,  as  follows : 
*  X'ancellation  of  Policy.  This  policy  shall  be  canceled  at 
any  time  at  the  request  of  the  insured,  in  which  case  one  fourth 
of  the  deposit  may  be  retained  by  the  attorney  for  the  expense 
of  making  this  contract,  and  the  unused  portion  of  the  paid  de- 
posit, when  ascertained,  shall,  upon  demand  and  surrender  of 
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this  policy,  or  last  renewal,  be  returned  to  the  insured.  This 
policy  may  be  canceled  at  any  time  by  the  attorney  by  giving 
to  the  insured  a  five  days'  written  notice  of  cancellation  with 
or  without  tender  of  the  unused  paid  deposit,  which  unused  paid 
deposit,  if  not  tendered,  shall  when  ascertained,  be  refunded  on 
demand.  Notice  of  cancellation  shall  state  that  said  unused 
paid  deposit  (if  not  tendered)  will,  when  ascertained,  be  re 
funded  on  demand.'' 

In  addition  to  this  insurance,  plaintiff  was  carrying  policies 
in  several  other  companies.  A  fire  occurred  on  October  17, 
1918,  injuring  or  destroying  the  insured  property  to  the  extent 
of  $30,443.77,  and  this  action  was  begun  by  plaintiff  to  recover 
the  amount  or  proportion  of  such  loss  or  damage  which  is  al- 
leged to  be  properly  chargeable  to  defendant. 

Defendant  does  not  deny  the  issuance  of  the  policies,  but 
rests  its  defense  upon  the  proposition  that  such,  insurance  had 
been  canceled  before  the  loss  occurred.  In  support  of  its  plea 
of  cancellation  of  the  policies,  the  defendant  produced  evidence 
substantially  as  follows:  After  the  issuance  of  these  policies, 
and  prior  to  September  11,  1918,  a  representative  of  the  defend- 
ant company  visited  Sioux  City  and,  after  inspection  of  the 
insured  property,  advised  or  recommended  certain  changes  or 
improvements,  to  decrease  the  fire  hazard ;  and  upon  his  report, 
defendant  requested  or  demanded  that  the  specified  improve- 
ments be  made.  This  not  meeting  with  a  satisfactory  response, 
the  following  correspondence  ensued.  Under  date  last  named, 
defendant  wrote  plaintiff  as  follows: 

*' Artificial  Ice  Company, 

**  Sioux  City,  Iowa. 
*  *  Gentlemen : 

*'We  are  still  holding  our  files  open  for  reply  to  our  letter 
regarding  the  fire  extinguishing  facilities  in  your  plant.  Kindly 
let  us  have  a  reply  on  the  bottom  of  this  sheet,  and  oblige, 

Yours  very  truly, 
Bruce  Dodson,  Manager." 


n 


On  September.  30,  1918,  plaintiff  returned  said  letter  to  the 
defendant,  writing  or  indorsing  thereon  its  answer,  as  follows: 
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**We  have  decided  to  add  no  equipment  or  changes  to  our 
plant  at  the  present  time. 

'*  Artificial  Ice  Co. 
'*  [Sgd.]    J.  E.  Hathaway,  Pres. 
**I£  this  does  not  meet  your  approval  let  us  know  so  we 
can  replace  our  insurance.'' 


Thereafter,  under  date  of  October  8,  1918,  defendant  ad- 
dressed a  letter  to  the  plaintiff  as  follows: 

**  Artificial  Ice  Company, 

**  Sioux  City,  Iowa. 
*  *  Gentlemen : 

*  *  This  is  notice  of  the  cancellation  of  the  following  policies, 
according  to  their  terms  and  this  notice;  Policy  No.  73932  cov- 
ering $11,000  written  to  expire  June  30th.  Policy  No.  74292 
covering  $13,000  written  to  expire  July  31st.  We  regret  the 
necessity  of  this  action,  but  inasmuch  as  your  plant  was  not 
found  in  satisfactory  physical  condition,  and  you  decline  to  make 
necessary  improvements,  our  action  as  indicated  above  becomes 
imperative. 

Very  truly  yours, 

Bruce  Dodson,  Manager." 


While  this  letter  is  dated  October  8,  1918,  it  is  shown 
quite  conclusively,  and  the  trial  court  finds,  that  it  was  not 
mailed  until  October  15th  and  was  received  by  plaintiff  on  Oc- 
tober 16,  1918.  On  October  15th,  defendant  wrote  another  let- 
ter, as  follows : 

**  Artificial  Ice  Company, 

**  Sioux  City,  Iowa. 
*  *  Gentlemen : 

**In  order  that  there  may  be  no  misunderstanding,  we  beg 
to  confirm  our  letter  of  October  8th  that  Policy  No.  73932  for 
$11,000  insurance  written  to  expire  June  30,  1919,  and  Policy 
No.  74292  for  $13,000,  written  to  expire  July  31,  1919,  are  now 
canceled  and  void,  in  accordance  with  their  terms  and  notice 
given.    Kindly  see  that  the  canceled  policies  are  returned  to  us. 

Very  truly  yours, 
Bruce  Dodson,  Manager." 
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The  foregoing  communication  was  not  received  by  plain- 
tiff until  October  17,  1918,  the  date  upon  which  the  loss  oc- 
curred. On  October  16th,  after  the  receipt  of  the  letter  pur- 
porting to  have  been  written  on  October  8th,  the  plaintiff's 
president  phoned  a  message  to  it«  insurance  agents  in  Sioux 
City,  ordering  insurance  upon  the  ice  plant  to  the  amount  of 
$24,000,  and  received  answer  that  the  policies  therefor  would 
be  issued.  At  the  same  time,  the  agents,  in  accordance  with  the 
•admitted  custom  or  usual  manner  of  transacting  such  business, 
issued  so-called  ** binders"  or  ** binding  slips,''  by  virtue  of 
which  plaintiff  obtained  temporary  insurance  for  the  amount 
named,  to  cover  the  period  required  for  preparation  of  the  poli- 
cies. As  the  fire  occurred  on  the  following  day,  the  policies 
thus  ordered  do  not  appear  to  have  been  delivered  before  the 
loss  was  suffered;  but,  so  far  as  appears,  none  of  said  com- 
panies contested  their  liability  to  contribute  to  the  indemnity. 
At  the  date  of  the  loss,  plaintiff  held  (including  those  issued  by 
defendant)  13  policies  or  binders,  issued  by  12  different  insurers, 
aggregating  a  total  of  $60,500  of  insurance;  or,  excluding  the 
defendant's  policies,  the  undisputed  insurance  was  $36,500.  The 
value  of  the  property  immediately  before  the  fire,  as  adjusted 
with  the  insurers  other  than  the  defendant,  was  $47,294.29,  and 
the  loss  by  the  fire  was  $30,443.77.  Within  a  very  short  time 
after  the  fire,  representatives  of  the  insurers,  11  in  number,  not 
including  the  defendant,  met  in  Sioux  City,  and,  after  negotiat- 
ing with  plaintiff,  and  after  having  estimated  the  loss  as  above 
stated,  undertook  the  preparation  of  a  schedule  of  apportion- 
ment of  such  loss  to  the  several  companies.  The  defendant,  in- 
sisting that  its  policies  had  been  duly  canceled  before  the  fire, 
denied  all  liability  for  the  loss,  and  took  no  part  in  the  confer- 
ences or  negotiations  between  the  plaintiff  and  the  other  insur- 
ers. The  first  schedule  prepared  included  the  policies  issued  by 
defendant,  estimating  the  contribution  due  from  that  company 
upon  its  two  policies  at  $12,076.85.  To  this  the  plaintiff's  presi- 
dent objected;  because,  in  view  of  defendant's  action  in  giving 
notice  of  a  cancellation  and  denying  all  liability,  plaintiff  was 
uncertain  as  to  its  rights,  and  if  it  should  finally  be  determined 
that  defendant  was  not  liable,  the  proposed  schedule  would 
throw  upon  plaintiff  a  loss  in  excess  of  its  proper  proportion  as 

Vol.  192  U.— 72 
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a  co-insurer.  This  question  was  finally  settled  between  the  con- 
ferees as  follows:  A  schedule  was  made,  apportioning  the  loss 
between  the  11  insurers  and  plaintiff,  as  a  co-insurer;  and  in 
consideration  thereof,  plaintiff  executed  a  written  agreement 
with  each  of  said  insurers,  to  the  effect  that,  if  the  plaintiff 
should  succeed  in  enforcing  its  claim  against  the  defendant,  it 
would  pay  to  each  of  said  insurers  a  sum  representing  the  dif- 
ference between  the  amount  of  the  apportioned  liability  to  such 
insurer  without  contribution  by  defendant,  and  the  proper  . 
amount  of  such  apportionment  on  the  basis  of  the  validity  of  the 
disputed  policies.  Under  the  adjustment  thus  made,  the  damage 
or  loss  sustained  by  the  plaintiff  was  taken  at  $30,443.77,  of 
which  plaintiff,  as  a  co-insurer,  bore  $4,105.01,  while  the  other 
insurers  (not  including  defendant)  contributed  $26,338.76.  By 
an  amendment  to  the  petition,  plaintiff  sets  out  said  adjustment, 
and  alleges  that  it  is  suing  in  this  case  in  the  interest  of  its 
co-insurers,  as  well  as  in  its  own. 

In  pleading  and  in  argument,  the  appellee  not  only  rests 
its  defense  upon  the  right  of  cancellation  reserved  in  the  insur- 
ance contract,  a  right  which  it  claims  to  have  exercised,  but 
insists  also  that,  as  the  plaintiff  had  acted  upon  the  notice  of 
cancellation  and  at  once  procured  other  insurance  upon  the 
property,  its  action  constitutes  a  w-aiver  of  its  right  to  the 
contract  or  statutory  period  of  five  days,  and  a  consent  to  im- 
mediate cancellation.  It  also  pleads  a  tender  made  to  the  plain- 
tiff one  year  after  this  action  was  begun,  of  the  sum  of  $243.30 
as  the  unearned  premium  upon  the  policies  it  claims  to  have 
canceled. 

On  hearing  the  evidence,  the  trial  court  made  its  findings 
of  fact  and  conclusions  of  law  in  favor  of  defendant,  making  the 
result  to  turn  upon  the  proposition  that  plaintiff  obtained  the 
new  insurance  on  October  16,  1918,  as  a  replacement  for  de- 
fendant's policies,  and  that  by  such  action  it  waived  the  time 
it  would  otherwise  have  been  entitled  to,  and  consented  to  the 
immediate  cancellation  of  the  insurance. 

As  the  action  is  at  law,  the  findings  of  fact  by  the  trial 
court,  in  so  far  as  they  have  any  substantial  support  in  the  evi- 
dence, are  to  be  given  the  effect  of  a  jury  verdict.  But  like  a 
jury  verdict,  such  findings  are  not  immune  against  review  on 
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appeal,  if  it  appear  that  they  are  without  substantial  support 
in  testimony,  nor  does  the  rule  exclude  inquiry  into  the  question 
whether,  conceding  the  truth  of  a  finding  of  fact,  it  justifies 
the  conclusions  of  law  drawn  therefrom  by  the  trial  court.  Bear- 
ing these  propositions  in  mind,  we  come  now  to  a  consideration 
of  the  two  phases  of  the  defense  which  were  held  sufficient  to 
defeat  the  plaintiff's  action. 

I.  The  issuance  of  the  policies  being  admitted,  and  the 
loss  occurring  within  the  term  covered  by  the  contract,  the 
burden  of  estatJlishing  an  effective  cancellation  before  the  loss 
is  upon  the  defendant.  Except  as  such  right  is  provided  for 
by  statute  or  reserved  in  the  contract,  neither  the  insurer  nor 
the  insured  can  declare  or  effect  a  cancellation  without  the 
consent  of  the  other.  Such  right  is  quite  generally  provided 
for,  upon  prescribed  terms  and  conditions,  in  practically  all 
insurance  contracts;  but  the  rule  is  quite  universal  that  such 
cancellation  at  the  will  or  demand  of  one  of  the  parties,  without 
the  consent  of  the  other,  can  be  effected  only  by  a  strict  com- 
pliance ^ath  such  terms  and  conditions.  As  said  by  Marshall,  J., 
in  Davis  Lhr.  Co.  v.  Hartford  F.  Ins,  Co.,  95  Wis.  226 : 

**The  right  of  cancellation  does  not  exist  at  all,  except  by 
contract,  and  a  clause  in  that  regard  is  in  the  nature  of  a  con- 
dition precedent,  which  must  be  strictly  complied  with  in  order 
to  make  an  effort  to  cancel  effective  to  accomplish  its  purpose.'' 

See,  also.  Van  Valkcnbvrgh  v.  Lenox  F.  Ins,  Co.,  51  N.  Y. 
465;  Quong  iue  Sing  v.  Angh-Nev.  Assiir.  Corp.,  86  Cal.  566; 
Bennett  v.  City  Ins.  Co.,  115  Mass.  241;  German  Union  F.  Ins. 
Co.  V.  Clarke,  116  Md.  622 ;  Barhour  v.  St.  Paul  F.  &  M.  Ins.  Co., 
101  Wash.  46  (171  Pac.  1030)  ;  Bragg  v.  Royal  Ins.  Co.,  115 
Me.  196  (98  Atl.  632). 

In  the  case  before  us,  the  contract  provides  in  explicit  terms 
for  the  manner  in  which  the  insurer  can  cancel  the  insurance 
and  relieve  itself  from  further  liability  under  its  policy,  **by 
giving  to  the  insured  five  days'  tvritten  notice  of  cancellation 
with  or  without  tender  of  the  unused  paid  deposit,  which  un- 
used paid  deposit,  if  not  tendered,  shall  when  ascertained,  be 
refunded  on  demand.  Notice  of  cancellation  shall  state  that 
said  unused  paid  deposit  {if  not  tendered)  xvUl,  when  ascer- 
tained, he  refunded  on  demand.'^    (The  italics  are  ours.)    With- 
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out  the  notice  thus  prescribed,  it  was  not  within  the  power  or 
right  of  defendant  to  cancel  the  policy,  except  by  agreement  with 
the  insured.  No  such  notice  was  given.  The  defendant's  let- 
ters addressed  to  the  plaintiff,  threatening  a  cancellation,  were 
not  a  notice,  within  the  terms  of  the  contract.  That  contract 
provided  for  cancellation  only  upon  five  days'  notice,  and  ad- 
mittedly it  was  not  given.  The  so-called  notice  did  not  provide 
for  five  days'  time,  or  any  length  of  time  whatever,  and  was  not, 
in  fact,  given  until  within  two  days  before  the  loss.  Moreover, 
the  cancellation  clause  of  the  policy  stipulated^  that  the  notice, 
if  given,  should  **  state  that  the  unused  paid  deposit,  if  not  ten- 
dered, will,  when  ascertained,  be  refunded  on  demand."  The 
so-called  notice  neither  tendered  a  return  of  the  unearned  de- 
posit or  premium  nor  promised  to  refund  it  on  demand.  It  fol- 
lows of  necessity,  and  as  a  matter  of  law,  that  there  was  no 
cancellation  of  the  policy  by  virtue  of  the  alleged  notice. 

II.  Indeed,  while  appellee  does  not  expressly  concede  the 
insufficiency  of  the  notice  to  effect  a  compulsory  cancellation 
of  the  policies,  we  do  not  understand  it  to  seriously  contest  the 
o  T*.a,r»*^^-.  conclusion  above  stated,  but  rather,  it  places 

wTiver*of'°in8uf-  priucipal  rcliancc  upon  the  proposition  that 
ficient  notice.  plaintiff  waivcd  defendant's  compliance  with 
the  conditions  of  the  contract,  and  consented  to  the  immediate 
cancellation  of  the  insurance.  It  may  readily  be  conceded  that, 
notwithstanding  the  conditions  attached  to  the  insurer's  right 
to  cancel,  for  the  plaintiff's  protection  against  sudden  and  ar- 
bitrary withdrawal  of  the  insurance  for  which  it  had  paid,  it 
was  still  competent  for  the  insured  to  waive  the  benefit  of  its 
contract  and  consent  to  an  immediate  cancellation  of  the  poli- 
cies; and  a  consent  or  agreement  of  that  kind,  once  fairly  made 
and  acted  upon,  would,  of  course,  effectually  terminate  all  con- 
tract relations  and  liabilities  between  them,  save,  perhaps,  the 
obligation  of  the  insurer  to  return  the  unearned  premium.  Such 
agreement,  consent,  or  waiver  of  a  valuable  right  without  any 
apparent  consideration  is  not  to  be  lightly  inferred  from  circum- 
stances equally  consistent  with  the  absence  of  such  consent,  but, 
if  it  is  once  fairly  established,  the  insured  is  bound  thereby. 
There  is  no  evidence  whatever  of  any  express  agreement  or 
consent  by  plaintiff  to  waive  the  conditions  attached  to  the 
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insurer's  right  to  cancel  kis  policies.  From  the  time  of  the 
receipt  of  defendant's  letters,  dated  October  8th  and  October 
15th,  until  after  the  loss  occurred,  there  was  no  meeting  of  the 
parties  or  of  their  agents ;  and  no  communication  of  any  kind, 
direct  or  indirect,  passed  between  them  until  after  the  property 
had  been  destroyed  by  fire.  It  is  insisted  by  counsel  for  appellee, 
and  was  apparently  so  held  by  the  trial  court,  that,  plaintiff 
having,  on  receipt  of  the  defendant's  letter  of  October  8th  (re- 
ceived October  16th),  at  once  procured  new  insurance  to  a  like 
amount,  it  follows,  as  a  matter  of  law,  that  it  thereby  consented 
to  the  immediate  cancellation  of  the  policies  in  suit.  The  lan- 
guage of  the  court,  in  its  finding  of  fact  and  conclusion  of  law 
pertinent  to  the  point  thus  made,  is  as  follows : 

*  *  It  appears  to  the  court  that  there  is  only  one  question  in 
the  case,  and  that  is  whether  or  not,  when  this  additional  insur- 
ance was  taken  out,  after  the  notice  of  cancellation  had  been  re- 
ceived, whether  or  not  this  insurance  was  additional  insurance, 
or  whether  it  was  taken  out  to  replace  or  as  a  substitute  for 
the  insurance  of  the  defendant  company.  This  is  a  question  of 
fact,  I  think  is  determining  in  this  case." 

After  an  outline  of  the  evidence,  the  court  then  adds : 

**Now  there  is  just  the  question  of  fact  as  to  where  the  pre- 
ponderance of  evidence  lies  as  to  whether  or  not  this  was  new 
and  additional  insurance,  to  replace  the  insurance  issued  by 
the  defendant  company.  *  •  *  It  seems  to  me  the  preponderance 
of  the  evidence  shows  this  insurance  was  taken  out  to  replace  or 
substitute  the  insurance  of  the  defendant  company,  and  there 
will  be  a  judgment  in  favor  of  defendant. ' ' 

In  so  far  as  said  finding  involves  any  material  controverted 
allegation  of  fact,  it  may  be  accepted  as  conclusive  upon  this 
appeal,  but  with  the  conclusion  of  law  which  the  court  below 
and  counsel  for  appellee  in  this  court  draw  therefrom,  we  can- 
not concur.  To  fairly  estimate  the  effect  of  plaintiff's  action 
in  taking  out  new  or  other  insurance,  it  is  necessary  for  us  to 
get  a  clear  view  of  the  situation  in  which  plaintiff  was  placed. 
The  policies  in  suit  are  not  of  the  more  familiar  or  ordinary  kind. 
They  not  only  contain  no  provision  by  which  the  property  owner 
may  not  take  out  additional  insurance  without  the  company 's  con- 
sent, or  by  which  the  taking  of  additional  insurance  will  work 
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a  forfeiture  of  such  policies,  but,  on  the  contrary,  they  are  so 
drawn  as  to  encourage  the  carrying  of  other  insurance,  and  to 
that  end  the  owner  is  made  a  co-insurer  if  he  does  not  keep 
the  total  of  his  insurance  up  to  **at  least"  90  per  cent  of  the 
value  of  the  property.  Had  the  defendant's  threat  of  cancella- 
tion never  been  made,  and  plaintiff,  on  October  16,  1918,  had 
concluded  to  and  did  take  out  new  and  additional  insurance 
to  the  amount  of  $24,000,  and  a  loss  had  occurred  on  the  follow- 
ing day,  as  it  did  occur,  it  would  in  no  manner  have  affected 
the  liability  of  the  defendant  under  its  policies,  except  to  reduce 
the  proportion  or  share  which  it  could  be  called  upon  to  con- 
tribute-to the  indemnity.  If  this  be  so, — and  it  cannot  well  be 
disputed, — on  what  principle  shall  it  be  said  that  it  was  not 
within  its  rights  when,  threatened  with  a  cancellation  of  the  poli- 
cies issued  by  defendant  (a  threat  which  plaintiff  knew  could  be 
carried  into  effect  on  five  days'  notice,  if  the  defendant  should 
so  elect),  it  proceeded  promptly  to  protect  itself  against  the 
effect  of  such  action  by  taking  out  other  insurance?  Could  it 
not,  in  perfect  good  faith,  and  within  the  scope  of  its  legal  rights, 
take  out  an  equivalent  amount  or  other  amount  of  insurance  in 
other  companies,  with  the  thought  in  mind  that  it  could  better 
afford  to  carry  the  increased  insurance  for  a  few  days  than  to 
take  any  chance  of  a  loss  in  the  interval,  against  which  it  might 
not  be  fully  protected? 

The  situation  in  which  the  plaintiff  was  placed  is  fairly  il- 
lustrated in  the  testimony  given  by  Mr.  Hathaway,  its  president 
and  manager.  While  some  correspondence  had  taken  place 
between  the  parties  concerning  the  fire-extinguishing  facilities 
with  which  the  property  was  furnished,  and  plaintiff,  as  early  as 
September  30th,  had  declined  to  make  the  requested  changes,  no 
further  word  had  been  received  from  the  defendant  until  the 
afternoon  of  October  16th.  The  paper  bore  date  of  October 
8th,  and  contained  a  peremptory  notice  of  the  **  cancellation  of 
the  following  policies  [describing  them  by  number]  according  ' 
to  their  terms  and  this  notice.''  On  receipt  of  this  notice,  Mr. 
Hathaway  penciled  a  memorandum  on  its  margin,  of  the  names 
of  the  local  insurance  agents  with  whom  he  had  dealings,  and 
opposite  their  names  the  amounts  of  new  insurance  for  which 
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he  telephoned  to  the  agents  named.  The  aggregate  of  these  sums 
was  $24,000.    Explaining  this  act,  he  says:    . 

*  *  The  occasion  of  making  this  memorandum  was  the  receipt 
on  the  16th  of  this  notice  dated  October  8th ;  and  I  did  not  know 
where  we  stood  on  this  insurance,  and  therefore  called  up  the 
agents  and  placed  some  insurance  with  them.  I  was  on  the 
fence.  I  did  not  know  what  to  think  or  do,  the  date  of  that 
being  so  far  back  from  the  time  we  received  it.  I  did  not  take 
out  the  policies  shown  in  the  memorandum  with  intent  to  waive 
any  time  that  I  might  have  as  to  when  the  Reciprocal  policies 
should  terminate.  I  could  not  determine  for  myself  whether  the 
Reciprocal  policies  were  still  in  force  or  not.  •  •  •  I  never 
returned  or  attempted  to  return  defendant's  policies.'? 

It  will  be  remembered  that,  in  writing  to  defendant  on  Sep- 
tember 30th,  Mr.  Hathaway  had  declined  to  make  any  change 
in  the  ice  plant,  and  added : 

**If  this  does  not  meet  your  approval  let  us  know  so  we 
can  replace  our  insurance.*' 

Referring  to  this  fact  in  cross-examination,  he  says: 

'  *  I  meant  by  that,  to  give  us  due  time  to  cover  the  insurance 
in  other  companies.  I  intended  the  insurance  company  should 
notify  me  whether  they  would  continue  the  policies,  so  if  they 
told  me  they  would  not,  I  could  replace  the  insurance  elsewhere. 
It  was  my  intention  to  replace  it  if  they  canceled  the  policies. 
Immediately  after  getting  the  letter  October  16th,  advising  us 
the  policies  were  canceled,  we  telephoned,  and  took  more  in- 
surance in  the  same  amount.  I  did  not  know  where  we  were  in 
regard  to  these  policies,  and  therefore,  as  we  were  figuring  on 
taking  more  insurance  anyway,  to  make  us  up  to  100  per  cent, 
I  telephoned  friends  in  the  insurance  business,  and  took  out  the 
same  amount." 

His  statement  that  plaintiff  had  been  contemplating  an  in- 
crease of  its  insurance  is  corroborated  by  two  witnesses  in  the 
insurance  business,  who  tell  of  prior  conferences  with  Hathaway 
on  the  subject.  If  the  situation  was  such  that  plaintiff  could 
not,  consistently  with  its  insurance  contract  with  defendant, 
acquire  other  valid  insurance  without  releasing  the  defendant, 
then,  of  course,  the  taking  out  of  the  new  policies  after  receiv- 
ing the  alleged  notice  of  cancellation  might,  perhaps,  tend  to 
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show  an  acceptance  of  such  cancellation,  and  waiver  of  objection 
to  the  sufficiency  of  the  notice;  but  since  it  had  the  right  to 
obtain  other  insurance  without  the  consent  of  the  defendant, 
there  seems  to  be  no  ground  for  holding,  as  a  conclusion  of  law, 
that  such  act  evidences  either  a  consent  or  a  waiver.  Nor  is 
there  any  apparent  good  reason  for  so  holding,  even  if  it  be 
conceded  that  the  new  insurance  was  taken  out  to  serve  aa  a 
replacement  or  substitute  for  the  insurance  of  which  a  can- 
cellation was  being  threatened  or  attempted.  That  such  is  not 
the  law,  we  think  is  quite  demonstrable,  both  upon  principle 
and  precedent,  as  indicated  by  the  authorities  to  which  we  shall 
refer.  First,  however,  we  note  our  owii  decisions,  upon  which 
appellee  largely  relies  in  support  of  the  judgment  below.  They 
are:  Hopkins  &  Cochran  v.  Phoenix  Ins,  Co,,  78  Iowa  344; 
Warren  v.  Franklin  F,  Ins.  Co.,  161  Iowa  440;  Parsons  & 
Arbaugh  v.  Northwestern  Nat,  Ins.  Co.,  135  Iowa  532.  These 
cases  are,  in  their  essential  facts,  easily  distinguishable  from 
the  instant  case.  In  the  Hopkins  case,  the  plaintiff  was  held 
to  be  estopped  to  deny  the  sufficiency  of  the  attempted  cancel- 
lation of  liis  policy  because  *  *  the  evidence  shows  that  the  cancel- 
lation was  recognized  by  both  the  agent  of  defendant  and  the 
assured,  and  neither  party  regarded  the  policy  thereafter  to  be 
of  force.'' 

*' Surely,"  says  the  court,  **it  would  be  most  unequitable  for 
the  assured  to  so  speak  and  act  as  to  induce  defendant's  agent 
to  believe  that  plaintiffs  regarded  the  policy  as  canceled,  and, 
thus  leading  them  into  a  feeling  of  security,  induce  them  not 
to  make  a  formal  tender  of  the  unearned  premium,  and  demand 
the  policy,  with  proper  writing  of  cancellation  indorsed  thereon. 
They  are  now  estopped  to  set  up  the  nonpayment  of  the  unearned 
premium,  after  having  induced  the  belief  of  defendant's  agent 
that  cancellation  was  recognized  by  them  without  such  pay- 
ment. ' ' 

By  no  amount  of  ingenuity  can  anything  be  found  in  the 
present  record  calling  for  an  application  of  the  principles  of 
estoppel  against  the  plaintiff.  In  the  Parsons  case,  the  insured 
had  voluntarily  surrendered  and  returned  his  policy  to  the 
company  and  requested  its  cancellation,  and  of  course  it  was 
held  that  he  could  not  recover  insurance  under  such  circum- 


Jan.,  1922]   Artificial  Ice  Co.  v.  Reciprocal  Exch.  1145 

stances.  In  the  Warren  ease,  the  loss  of  the  insured  property 
was  admitted,  and  the  real  contest  was  between  two  insurance 
companies,  the  Franklin  Fire  and  the  Pennsylvania  Fire,  as  to 
which  was  liable  therefor.  The  insured  person,  Warren,  had 
experienced  some  trouble  in  maintaining  insurance  on  his  stock 
of  merchandise,  and  employed  or  authorized  one  O'Hara  to  act 
for  or  protect  him  in  that  regard.  A  policy  in  a  third  company 
having  been  canceled,  O'Hara  procured  a  policy  for  Warren  in 
the  Pennsylvania  Company.  Shortly  afterward,  that  company 
telegraphed  ks  agent  to  cancel  the  insurance.  Acting  upon  this . 
notice,  O'Hara  obtained  a  policy  from  the  agent  of  the  Frank- 
lin Company  and  mailed  it  to  the  insured;  and  while  it  was 
still  in  course  of  transmission  to  Warren,  the  loss  occurred.  The 
holding  of  the  court  was,  in  brief,  that  the  delivery  of  the 
Franklin  policy  to  O'Hara,  the  authorized  agent  of  Warren, 
was,  in  legal  effect,  a  delivery  to  Warren,  and  that  the  contract 
of  insurance  with  that  company  was  thereby  made  complete 
before  the  loss  occurred.  It  was  further  held  that,  while  War-- 
ren  was  not  directly  informed  of  the  act  of  the  Pennsylvania 
Company  in  ordering  a  cancellation  of  its  policy,  or  of  the  re- 
insurance in  the  Franklin  Company,  yet  the  previous  authority 
he  had  given  O'Hara  to  reinsure  in  another  company  was,  in 
legal  effect,  authority  to  waive  the  time  condition ;  and  that, 
upon  the  procuring  of  such  reinsurance,  the  cancellation  became 
eflfective.  O'Hara  was  acting  in  the  double  capacity  of  agent 
for  both  Warren  and  the  Pennsylvania  Company,  under  cir- 
cumstances where  the  service  he  performed  for  the  one  party  was 
not  inconsistent  with  his  duties  to  the  other.  He  did  just  what 
it  was  understood  in  advance  that  he  would  do :  he  accepted  the 
cancellation  for  Warren  as  final,  and  at  the  same  time  protected 
Warren  by  procuring  him  other  insurance.  There  is  no  sug- 
gestion that  Warren's  insurance  in  the  Pennsylvania  Company 
was  of  that  exceptional  class  in  which  the  insured  is  at  liberty 
to  take  out  additional  insurance  without  consent  of  the  fii'st 
insurer,  or  that  his  contract  with  the  Pennsylvania  was  of  a 
nature  which  would  enable  him  to  insist  on  the  coexisting  valid- 
ity of  both  contracts.  On  the  contrary,  while  he  brought  suit 
against  both  companies,  in  order  to  avoid  any  appearance  of 
waiving  any  legal  rights  he  mi^ht  have  against  either,  he  very 
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properly  disclaimed  any  right  to  recover  upon  both.  Here,  how- 
ever, in  the  absence  of  an  effective  cancellation  of  the  policies  in 
suit,  there  affirmatively  appears  to  be  no  legal  obstacle  to  the 
insistence  by  plaintiff  upon  the  validity  of  all  its  policies,  or 
the  assertion  of  the  right  to  compel  contribution  from  all  of  its 
insurers. 

Appellee's  argument  mistakenly  interprets  the  case  of 
Scheel  v,  German-Am.  Ins.  Co.,  228  Pa.  44  (76  Atl.  507),  as 
holding  that  if,  on  insufficient  notice  of  cancellation,  the  policy- 
holder at  once  takes  out  other  insurance  as  a  substitute  for  the 
policy  sought  to  be  canceled,  **then  defendant  is  relieved  of 
liability  on  its  policy.''  "We  do  not  so  read  the  decision.  On 
the  contrary,  the  cited  case,  which  is  a  near  parallel  of  our  own, 
clearly  and  quite  emphatically  negatives  that  proposition.  The 
material  facts  in  that  case  are  that  the  plaintiff  held  two  policies 
of  $2,500  each  on  certain  property.  On  November  7,  1908,  the 
defendant  insurance  company,  which  had  issued  one  of  these 
policies  for  $2,500,  gave  plaintiff  written  notice  of  its  intention 
to  cancel  the  policy,  and  that,  at  the  end  of  five  days,  all  lia- 
bility of  the  company  under  said  policy  would  cyease.  Immedi- 
ately upon  the  giving  of  such  notice,  plaintiff  took  out  other  in- 
surance in  the  Hartford  Company  for  like  amount,  thereby  in- 
creasing its  insurance  (if  the  policy  in  question  be  counted) 
to  a  total  of  $7,500.  On  November  11,  1908,  there  was  a  total 
destruction  of  the  property  by  fire,  the  loss  so  sustained  being 
$5,508.51,  As  in  this  case  also,  the  Hartford  company  had  is- 
sued its  binder  on  November  10th  for  $2,500,  and  the  plaintiff 
collected  from  it  its  pro  rata  share  of  the  loss.  The  defendant 
company,  refusing  to  contribute,  w^as  sued  upon  its  policy,  and 
the  defense  pleaded  to  the  demand  was  practically  identical 
with  the  main  defense  here  relied  upon.  The  answer  or  affi- 
davit of  defense  alleged  the  giving  of  the  notice  of  cancellation, 
and  that,  after  the  giving  of  such  notice  and  before  the  loss, 
plaintiff  took  out  the  Hartford  policy,  *Svith  the  intent  that  it 
should  be  a  substitute  for  the  defendant's  policy,  and  was  not 
for  the  purpose  of  increasing  his  insurance  beyond  $5,000,  and 
as  a  result  of  such  action,  defendant's  policy  thereby  became 
canceled,  and  the  risk  at  an  end." 
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This  is  precisely  the  defense,  the  decisive  character  of  which 
the  appellee  here  affirms.    The  court  there  says : 

**The  position  of  the  defendant  company,  as  stated  in  its 
brief,  is  that,  when  the  plaintiff  received  notice  of  the  intended 
cancellation  of  the  policy,  and  promptly  applied  for  and  obtained 
a  policy  in  the  same  amount  in  the  Hartford  Company,  his 
purpose  was  not.  to  increase  his  line  of  insurance  from  $5,000 
to  $7,500,  but  to  accept  the  cancellation,  waive  the  full  time  limit 
of  five  days,  and  substitute  in  place  of  the  defendant's  policy 
the  Hartford  Company's  policy  as  a  reinsurance;  and  that, 
when  he  subsequently  collected  from  the  Hartford  Company  its 
pro  rata  of  the  loss  by  fire,  which  occurred  within  the  five  days, 
he  could  not,  while  thus  accepting  and  receiving  the  benefit  of 
that  policy,  hold  the  defendant  company,  for  whose  policy  the 
Hartford  Company's  policy  was  a  substitute,  also  liable.  We 
think  the  afiidavit  of  defense  is  insufficient,  and  that  the  court 
below  erred  in  not  entering  judgment  against  the  defendant.  A 
policy  of  fire  insurance  is  a  contract  of  indemnity,  and  unless 
it  is  canceled  by  mutual  consent,  or  the  policy  provides  that  it 
may  be  terminated  on  the  option  of  the  parties,  and  is  so  ter- 
minated, it  will  continue  in  force  for  the  term  for  which  it  was 
written.  If  the  right  to  terminate  is  reserved  in  the  policy,  the 
conditions  upon  which  it  is  to  be  exercised  must  be  strictly  com- 
plied with ;  and  if  a  certain  number  of  days  is  required  to  inter- 
vene before  the  notice  to  cancel  is  to  take  effect,  the  policy  will 
still  be  in  force,  and  cancellation  will  not  become  effective  until 
the  expiration  of  the  time  named  in  the  notice.  If  the  insur: 
ance  company  allege  as  a  defense  in  an  action  on  its  policy  that 
the  assured  has  waived  the  five  days'  notice,  or  that  he  has  re- 
placed the  policy  by  another  policy,  and  thereby  relieved  the 
company  from  liability,  it  is  incumbent  upon  the  company  to 
aver  in  its  affidavit  of  defense  and  prove  on  the  trial,  not  only 
that  such  was  the  intention  of  the  assured,  but  that  his  intention 
was  carried  out  with  his  consent  and  by  his  agreement  with  the 
company.  In  other  words,  the  mere  procurement  of  another 
policy  on  the  same  property  and  for  the  same  amount  after 
the  notice  and  within  the  five-day  limit  does  not  disclose  an  in- 
tention on  the  part  of  the  assured  to  cancel  the  earlier  policy 
or  tq  relieve  the  company  from  liability  thereon  j  and  in  order 
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that  it  may  have  such  effect,  the  company  must  aver  and  prove 
that  the  assured  consented  and  agreed  to  the  cancellation  and  the 
substitution  of  the  later  for  the  earlier  policy.  The  policy  on 
which  this  suit  was  brought,  as  noted  above,  gave  either  party 
the  right  to  cancel  it  on  five  days'  notice.  Such  notice  was 
given  by  the  company,  and  it  specifically  declared  *that  all 
liability  of  said  insurance  company  under  said  policy  will  ab- 
solutely cease  on  the  expiration  of  this  notice  unless  surrender 
thereof  to  said  company  be  sooner  made.'  The  policy,  there- 
fore, remained  in  force  until  the  expiration  of  the  five  days, 
unless  it  was  sooner  surrendered  to  the  company.  It  is  not 
averred  in  the  affidavit  that  the  policy  was  surrendered  to  the 
company  within  the  five  days,  nor  that  the  defendant  had  any 
knowledge,  prior  to  the  fire  or  to  the  expiration  of  the  five  days, 
that  the  plaintiff  had  procured  insurance  in  the  Hartford  Com- 
pany, nor  that  there  was  any  written  or  oral  agreement  between 
the  parties  that  the  policy  was  or  should  be  canceled,  or  the 
company  was  or  should  be  relieved  from  liability  thereunder  nor 
that  the  company  had  any  knowledge  of  the  purpose  or  intention 
of  the  plaintiff,  in  procuring  the  Hartford  policy,  to  cancel  de- 
fendant's policy  or  to  substitute  the  Hartford  policy  for  it.  There 
is  no  provision  in  the  policy  that  it  should  be  canceled  if  insur- 
ance for  a  like  amount  was  taken  out  in  another  company,  nor 
that  such  insurance  should  be  a  substitute  for  the  defendant's 
policy,  and  relieve  the  defendant  from  liability  thereon.  The  li- 
ability on  the  policy,  therefore,  continued  until  the  expiration  of 
the  term  for  which  it  was  written,  unless  the  policy  was  canceled 
in  pursuance  of  the  five-days'  written  notice,  or  by  the  mutual 
consent  of  the  parties.  As  the  defense  rests  solely  upon  the 
allegation  that  the  policy  was  canceled  by  the  substitution  of  the 
Hartford  Company  policy  for  a  like  sum,  the  defendant  must 
aver  and  show,  not  only  that  the  assured  intended  to,  but  did, 
procure  from  the  Hartford  Company  a  policy,  substitute  it 
for  the  defendant's  policy,  and  consent  or  agree  that  the  sub- 
stituted policy  should  take  the  place  of  the  defendant's  policy, 
and  thereby  relieve  the  defendant  from  liability  on  its  policy. 
Conceding  that  it  was  the  intention  of  the  plaintiff  to  limit  his 
insurance  on  the  property  to  $5,000,  and  that  he  had  so  instructed 
his  agent,  the  fact  that  the  latter  procured  $2,500  in  the  5art- 


Jan.,  1922]   Artificial  Ice  Co.  v.  Reciprocal  Exch.  1149 

ford  Company,  which,  in  addition  to  the  two  other  policies  on 
the  property,  aggregating  $5,000,  carried  the  plaintiff  beyond 
the  limit  of  $5,000,  did  not  cancel  or  avoid  the  defendant's 
policy.  Before  it  could  have  that  effect,  the  intention  to  substi- 
tute must  become  effective  by  the  plaintiff's  agreement  with  the 
defendant  company." 

The  length  of  the  foregoing  quotation  would  be  quite  un- 
pardonable, were  it  not  so  directly  in  point,  and  the  law  appli- 
cable thereto  so  aptly  and  clearly  stated. 

The  case  of  Wicks  Bros.  v.  Scottish  U,  &  N.  Ins.  Co.,  107 
Wis.  606  (83  N.  W.  781),  though  dissimilar  in  facts,  involves 
principles  applicable  here.  In  that  case,  one  McBean,  agent 
for  plaintiff,  procured  the  issuance  of  a  policy  from  the  de- 
fendant, through  the  agency  of  the  Rogers-Ruger  Company. 
Shortly  after  the  policy  was  issued,  the  defendant  telegraphed 
to  its  agents  to  cancel  the  policy  as  undesirable,  and  this  instruc- 
tion was  telephoned  by  the  agents  to  Rogers-Ruger  Company, 
who  in  turn  wrote  McBean  of  the  demand  for  cancellation,  and 
asked  him  to  send  them  the  policy,  saying  that  they  would  try 
to  get  other  insurance.  McBean  then  sent  them  the  policy, 
saying  that,  if  insurance  could  not  be  procured,  he  did  not  think 
it  right  that  the  matter  should  be  left  in  that  way.  The  letter 
inclosing  the  policy  was  received  by  Rogers-Ruger  Company, 
and  on  the  same  day  the  property  was  destroyed  by  fire.  The 
defendant  insisted  that  the  act  of  McBean  in  returning  the 
policy  to  the  agents  through  whom  it  was  procured  was  a  waiver 
of  time,  and  operated  as  a  consent  to  immediate  cancellation. 
The  court  refused  to  so  hold,  saying  that  the  order  of  defendant 
to  its  agents  to  cancel  the  policy  contained  no  suggestion  of  a 
cancellation  in  any  other  way  or  manner  than  was  provided  for 
in  the  contract,  and  that  the  act  of  McBean  in  returning  the 
policy  was  entirely  consistent  with  an  expectation  on  his  part 
that  the  cancellation  would  be  made,  if  at  all,  in  the  regular 
way;  and  a  judgment  for  the  plaintiff  was  affirmed. 

In  American  F.  Ins.  Co.  v.  Brooks,  83  Md.  22,  the  notice  of 
cancellation  was  not  received  by  the  insured  until  one  day  before 
the  loss,  and  it  was  held  that  receipt  of  such  notice  would  not 
work  a  cancellation,  but  was  ** nugatory  and  void." 

In  Oerman  Union  F.  Ins.  Co.  v.  Clarke,  116  Md.  622,  this 
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ruling  was  followed,  where  but  three  days'  instead  of  five  days' 
notice  was  given.  As  to  the  effect  of  notice  for  less  than  the 
contract  period  of  time,  see  cases  in  note  to  Oemian  Union  F. 
Ins.  Co:  V,  Clarke,  39  L.  R.  A.  (N.  S.)  829. 

Fairly  in  point,  too,  is  Bradshaw  Bros,  v.  Fire  Ins.  Co., 
89  Minn.  334  (94  N.  W.  866).  There  plaintiff,  having  notice 
or  knowledge  that  the  insurer  contemplated  a  cancellation  of 
his  policy,  placed  it  in  the  hands  of  Shove  &  Company,  the  agents 
through  whom  he  procured  it,  and  gave  them  authority  to  sur- 
render it  for  cancellation,  in  case  such  surrender  and  cancella- 
tion should  be  demanded  by  defendant,  pursuant  to  the  terms 
of  the  policy.  The  defendant  gave  no  written  notice  of  can- 
cellation for  the  time  provided  by  the  policy,  but  one  of  its 
agents  orally  asked  Shove  &  Company  if  they  would  accept 
service  of  notice,  which  they  promised  to  do;  but  such  service 
or  written  acceptance  w-as  not  procured.  Ten  days  later,  Shove 
&  Company  delivered  the  policy  to  the  defendant,  and  collected 
the  unearned  premium.  This  premium  they  credited  to  plain- 
tiff upon  their  books,  but  did  not  inform  him  what  they  had  done 
with  reference  to  the  cancellation  until  after  a  fire  occurred, 
destroying  the  insured  property.  As  in  this  case,  the  suit  on  the 
policy  was  tried  to  the  court  without  a  jury,  and  judgment  was 
rendered  for  defendant.  On  appeal,  the  judgment  was  reversed. 
Says  the  court : 

**A  policy  of  insurance  can  only  be  canceled  by  one  of  the 
parties  thereto  by  a  strict  compliance  with  its  terms  as  to  can- 
cellation, unless  such  compliance  is  waived  by  the  other  party. 
Now  the  plaintiff  never  agreed,  or  authorized  its  agents  to  agree 
for  it,  to  accept  a  cancellation  of  the  policy  unless  it  was  made 
pursuant  to  the  terms  of  the  policy. '^ 

Further  reference  to  the  authorities  at  this  point  is  unnec- 
essary. We  hold  to  the  rule  which  finds  expression  in  the  Sckeel 
case,  supra,  and  the  many  other  cases  of  that  general  character, 
as  being  both  reasonable  and  just,  and  in  accordance  with  estab- 
lished principles  of  law.  It  appearing  without  substantial  dis- 
pute that  there  was  no  cancellation  of  the  policies  pursuant  to 
their  terms,  the  burden  was  upon  appellee  to  establish  such 
alleged  cancellation  by  agreement  or  consent  of  the  parties.  To 
effect  such  an  agreement  or  consent,  there  must  be  shown  a  meet- 
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ing  of  the  minds  of  the  parties  upon  the  proposition  that  the 
policies  should  be  canceled  without  reference  to  the  terms  of 
the  insurance  contract.  To  quote  from  Marshall,  J.,  in  Davis 
Lbr,  Co.  V.  Hartford  F.  Ins.  Co,,  supra,  *  *  to  effect  such  cancella- 
tion, the  minds  of  the  parties  must  meet,  the  same  as  in  respect 
to  any  other  contract." 

There  is  in  this  record  no  testimony,  direct  or  indirect,  that 
the  cancellation  of  the  policies,  without  observance  of  the  condi- 
tions therein  prescribed,  was  ever  the  subject  of.  any  treaty  or 
negotiation  or  understanding  had  between  those  parties.  It  is 
true  that  plaintiff  knew  that  defendant  was  threatening  to  can- 
cel, if  certain  changes  in  the  ice  plant  were  not  made.  It  is 
true,  also,  that  plaintiff  had  refused  to  accede  to  that  demand, 
and  had  said  to  defendant,  *'if  this  does  not  meet  your  approval, 
let  us  know,  so  we  can  replace  our  insurance ; ' '  but  by  no  reason- 
able construction  or  interpretation  can  this  correspondence  be 
distorted  into  an  agreement  or  consent  or  request  by  plaintiff 
that  the  cancellation  might  be  effected  without  conforming  to 
the  conditions  which  the  contract  placed  upon  the  exercise  of 
that  right.  Plaintiff  knew,  of  course,  that  the  right  of  cancella- 
tion was  reserved  in  the  policies,  and  that  it  was  within  the  power 
of  the  defendant  to  exercise  it  at  any  time  upon  conforming  to 
the  conditions, — the  service  of  a  five  days'  notice  in  writing, 
which  must  also  either  tender  a  return  of  the  unearned  premium 
or  expressly  promise  such  return  when  the  amount  was  ascer- 
tained.  Upon  the  giving  of  such  notice,  it  would  become  effec- 
tive at  the  end  of  the  stated  period ;  but  the  protection  afforded 
by  the  policies  would  continue  in  full  force  and  effect  until  the 
last  hour  of  the  fifth  day.  This  advantage  plaintiff  could,  of 
course,  forego,  by  express  agreement  or  voluntary  waiver,  and 
accept  as  final  a  cancellation  declared  to  take  effect  immediately, 
without  written  notice,  without  days  of  grace,  and  without 
return  or  promise  to  return  the  unearned  premium;  but  to  es- 
tablish such  extraordinary  departure  from  the  contract  of  in- 
surance,— such  unnecessary,  not  to  say  unreasonable  and  un- 
businesslike, relinquishment  of  a  valuable  right,  without  con- 
sideration,— the  agreement  or  waiver  must  have  some  substantial 
support  in  the  record.  This,  as  we  have  said,  is  wholly  wanting. 
The  plaintiff  not  only  denies  any  purpose  or  intent  to  consent 
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to  a  cancellation  not  authorized  by  the  contract,  but  its  every 
action  disclosed  in  the  record  or  found  as  a  fact  by  the  trial 
court  is  perfectly  consistent  with  the  truth  of  such  denial.  The 
argument  against  this  conclusion  which  appellee  seeks  to  draw 
from  the  fact  that,  in  making  up  the  proofs  of  loss  upon  plain- 
tiff's claim  against  the  other  eleven  insurance  companies,  plain- 
tiff, in  stating  the  **  total  amount  of  all  insurance  upon  the 
property  destroyed,'^  did  not  include  the  policies  in  suit,  has 
littl6  force.  Each  of  the  eleven  insurers  mentioned  was  repre- 
sented in  the  settlement  or  adjustment  made  of  the  pro  rata 
distribution  of  the  losses.  The  plaintiff,  by  Mr.  Hathaway, 
disclosed  to  them,  and  all  of  them,  the  fact  that  it  held  these 
policies,  and  the  further  fact  that,  on  the  day  before  the  fire, 
defendant  had  given  it  notice  of  cancellation,  and  was  refusing 
to  acknowledge  any  liability  for  the  loss  which  had  been  sus- 
tained ;  and  it  was  made  a  matter  of  mutual  agreement  between 
them  that  he  should  include  in  his  proofs  to  them  only  the  un- 
disputed and  admittedly  effective  policies,  and  that,  if  he  should 
thereafter  succeed  in  recovering  upon  the  policies  issued  by 
defendant,  he  would  account  to  the  eleven  companies  for  their 
respective  shares  of  the  contribution  so  collected.  We  fail  to 
see  in  what  respect  the  omission  of  mention  of  these  policies  in 
the  proofs  of  loss  made  to  the  other  co-insurers  serves  to  de- 
tract from  the  strength  of  the  plaintiff's  case. 

III.  If  we  correctly  apprehend  the  position  taken  by  ap- 
pellee, it  is  further  suggested  that  plaintiff  has  collected  the 
full  amount  of  its  loss  from  the  other  insurers,  and  that,  as  it 

can  have  but  one  satisfaction  for  the  loss  sus- 
*  payment  of*  k)B8:   taiucd,  a  vcrdict  and  judgment  in  its  favor 

double  recovery.  u  j_xtit  .* 

would  amount  to  a  double  recover^'  upon  a  single 
demand.  The  rule  thus  invoked  has  no  application  to  the  in- 
stant case.  Under  the  contracts  of  insurance  in  force  at  the  time 
of  the  fire,  the  several  companies  issuing  the  policies,  together 
with  plaintiff  itself,  assumed  the  relation  of  co-insurers,  each 
being  bound  to  share  pro  rata  in  any  loss  which  might  occur. 
The  defendant  having  denied  liability  and  having  refused  to 
contribute,  the  other  companies  apportioned  the  loss  between 
themselves  and  the  plaintiff,  under  an  agreement  by  which  plain- 
tiff should  undertake  to  enforce  the  claim  for  contribution  from 
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defendant,  for  the  benefit  of  himself  and  his  co-insurers,  who  had 
been  charged  with  payment  of  the  indemnity.  For  that  purpose, 
this  action  was  brought.  If  the  defendant's  policies  were  not  . 
canceled,  it  was  legally  liable  for  payment  of  its  proportionate 
part  of  the  loss.  It  refused  such  payment,  and  thereby  in- 
creased the  burden  borne  by  its  co-insurers.  To  the  extent  of 
such  increase,  the  co-insurers  are  entitled  to  reimbursement. 
Such  reimbursement  is  not  a  double  satisfaction  of  the  same 
demand.  A  judgment  as.  demanded  by  plaintiff  does  no  more 
than  to  effect  a  proportionate  distribution  of  the  loss  among  all 
those  who  insured  against  the  loss. 

IV.  We  do  not  discuss  the  questions  raised  as  to  whether 
payment  or  tender  back  of  the  unearned  premium  is,  in  this 
case,  essential  to  an  effective  cancellation.  Were  it  necessary 
to  a  decision  of  this  appeal,  it  is  very  likely  that,  under  the  terms 
of  the  policy,  it  would  not  be  held  a  fatal  objection.  But  the 
policy  does  provide  for  what  may  be  called  a  substitute  for  such 
payment  or  tender,  in  that,  in  express  terms,  it  declares  that 
'^the  notice  shall  state  that  said  unused  paid  deposit  (if  not  ten- 
dered) will,  when  ascertained,  bq  refunded  on  demand."  This 
statement  is  made  an  essential  part  of  the  notice,  and  in  the 
absence  of  waiver  or  consent,  a  notice  lacking  such  essential 
is  wholly  void. 

Without  further  extending  this  opinion,  perhaps  already 
unduly  prolonged,  we  hold  that  the  trial  court  erred  in  ruling 
that  the  act  of  the  plaintiff  in  taking  out  new  insurance  after 
receiving  the  defendant's  notice,  October  16,  1918,  evidenced 
a  waiver  of  the  conditions  upon  which  the  reserved  right  of  ' 
cancellation  could  be  exercised,  and  further  erred  in  holding 
that  the  taking  of  new  insurance  as  a  replacement  or  substitute 
for  the  insurance  sought  to  be  canceled  by  the  defendant  oper- 
ated as  a  consent  to  immediate  cancellation,  without  regard  to 
the  conditions  of  the  insurance  contract.  For  the  reasons  above 
stated,  the  judgment  below  is  reversed,  and  cause  remanded  for 
judgment  in  harmony  with  this  opinion. — Reversed. 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 

Vol.  192  Ia.— 73 
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BoLiNG  &  Monroe  Realty  Company,  Appellee,  v.  Gustav  G. 

Andebs,  Appellant. 

BROKERS:     Commission — Offer  and  EquiTocal  Acceptance.     An  offer 

to  a  broker  of  a  commission  for  an  ' '  immediate  cash  sale  *  *  on  stated 
terms,  followed  by  an  acceptance  which  is  qualified  or  equivocal  in 
any  degree,  creates  no  contract.  ■ 

Appeal  from  Fayette  District  Court. — H.  E.  Taylor,  Judge. 

January  17,  1922. 

Action  for  recovery  of  commission  for  sale  of  real  estate. 
Trial  to  the  court.  Judgment  was  rendered  in  favor  of  plain- 
tiffs for  $800,  from  which  defendant  appeals.  Plaintiffs  claim 
a  contract  for  sale  of  defendant's  land,  240  acres,  situated  in 
Fayette  County,  Iowa,  and  that,  in  pursuance  of  such  contract, 
they  bargained  and  sold  the  land  on  June  27,  1919,  to  Dan  E. 
Terry  and  James  Bloom,  at  a  price  of  $32,400,  $135  per  acre. — 
Reversed. 

James  J.  Kelly  and  H.  P.  Hancock,  for  appellant. 
E.  B.  O'Brien,  for  appellee. 

Arthur,  J. — If  there  was  a  contract  between  the  parties, 
as  claimed  by  appellee,  it  must  be  found  in  the  two  letters  fol- 
lowing : 


*  *  V^lllUttgU,     I  •±1.1 

it 

it 

H 
It 


Chicago,  7415  Euclid  Avenue, 

June  26,  1919. 
Boling  &  Monroe  Realty  Co., 
Fairbank,  Iowa. 
Mr.  Boling: 

**I  have  been  in  hopes  of  hearing  from  you,  that  you  had 
the  farm  under  contract.  I  have  got  to  have  money  and  at  once 
and  will  have  to  sacrifice  the  farm.  I  will  reduce  my  price  to 
$135  per  acre  including  $800  for  your  commission.     This  is  a 


i* 
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cash  price  and  means  all  the  cash  at  once.  This  is  your  chance 
to  get  rid  of  the  farm  but  you  will  have  to  do  it  in  a  hurry;  be- 
cause if  I  have  to  raise  the  money  otherwise  I  will  have  to  take 
this  last  proposition  back.  Do  something  at  once  and  keep  me 
informed  of  your  progress. 

"[Signed]     G.G.Anders.'' 


June  27,  1919. 
Mr.  G.  G^  Anders, 
Chicago,  111. 

"Your  letter  stating  that  we  shall  take  $135  per  acre  with 
$800  commission  to  us  for  the  sale  at  that  price  is  received  and 
we  thank  you.  The  farm  will  be  sold  in  a  few  days.  We  have 
two  me;n  on  the  string  right  now  and  have  no  doubt  the  deal  will 
be  closed  very  soon.  In  fact  you  may  as  well  consider  it  sold, 
so  do  nothing  until  you  hear  from  us  again. 

[Signed]     Boling  &  Monroe  Realty  Co. 

By  John  L.  Boling." 


it 


Plaintiffs  pleaded  and  testified  to  proper  posting  of  their 
letter  above  quoted. 

Defendant  denied  receiving  plaintiffs'  letter  of  June  27th, 
and  on  June  28th  defendant  wrote  to  plaintiffs,  and  the  letter 
was  received  by  plaintiffs.    The  letter  is  as  follows : 

"June  28,  1919. 
"Mr.  Boling: 

"I  have  a  party  who  is  willing  to  take  the  farm  at  Oran, 
Iowa.  Don't  do  anything  in  regard  to  a  sale,  till  you  hear  from 
me. 

"[Signed]     G.  G.  Anders." 

Assuming  that  defendant  received  plaintiffs'  letter  of  June 
27th,  was  it  such  an  unconditional  acceptance  of  the  terms  of 
defendant's  letter  of  June  26th  as  to  constitute  a  contract  for 
the  sale  of  the  240  acres  of  land  owned  by  defendant,  and  to  make 
defendant  liable  in  this  action?  Defendant,  in  his  letter,  ex- 
acted immediate  sale,  as  he  needed  money  "at  once."  As  a 
stimulant  to  an  immediate  sale,  he  reduced  the  price  per  acre, 
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Arthur,  J. — The  Caldwells  were  residents  of  San  Antonio, 
Texas.  At  the  time  of  his  death,  Alexander  Caldwell  owned 
property  of  considerable  value,  consisting  of  real  estate,  bank 
stock,  moneys,  and  credits,  most  of  which  were  located  in  Page 
County,  Iowa.  They  were  married  in  1907,  and  lived  together 
until  shortly  before  the  death  of  Alexander  Caldwell,  Alexander 
Caldwell  died  at  the  home  of  his  daughter,  Mrs.  John  Hepsley, 
in  Page  County,  Iowa,  on  the  17th  day  of  September,  1920. 
Outside  of  a  residence  property  in  San  Antonio,  Texas,  the 
widow  had  no  property.  Decedent  had  been  married  before,  and 
had  a  family  of  grown  children.  Prior  to  their  marriage,  ap- 
plicant and  Alexander  Caldwell  entered  into  an  antenuptfal 
contract,  by  the  terms  of  which  Emma  H.  Caldwell,  applicant, 
agreed  to  accept,  in  lieu  of  all  interest  in  the  property  of  Alex- 
ander Caldwell,  a  certain  residence  property  in  the  town  of 
Essex,  Iowa,  10  shares  of  stock  in  the  Commercial  National 
Bank  of  Essex,  Iowa,  and  $500  in  cash,  ''which  shall  be  in  full 
of  all  rights  of  said  party  of  the  second  part  in  and  to  the  estate 
of  said  party  of  the  first  part  whether  of  aUowance  for  support, 
exemptions,  distributive  share,  dower  or  otherwise." 

Applicant  and  decedent  lived  together  until  in  the  summer 
of  1920.  There  was  always  some  friction  between  the  children 
of  decedent  and  the  stepmother,  widow  and  applicant  herein. 
In  the  summer  of  1920,  trouble  arose,  and  she  left  their  home 
and  went  to  Clarinda,  Page  County,  low^,  and  instituted  a 
divorce  suit  against  her  husband  in  the  Page  County  district 
court,  charging  him  with  being  guilty  of  cruel  and  inhuman 
treatment.  The  case  was  on  the  docket  but  a  few  weeks,  and 
never  came  to  trial,  and  was  dismissed  a  few  days  before  the 
death  of  Alexander  Caldwell.  The  widow  claims  that,  when  her 
husband  became  ill,  she  dismissed  her  divorce  suit  and  hastened 
to  his  bedside,  to  effect  a  reconciliation  and  to  render  such  serv- 
ice in  consolation  and  comfort  as  she  could,  but  was  not  permitted 
to  enter  the  house  where  he  lay  sick,  at  the  home  of  his  daughter. 
Alexander  Caldwell  left  a  will,  which  was  probated,  imder  the 
terms  of  which  the  widow  would  receive  nothing. 

Appellant  takes  the  position  that  applicant,  being  a  non- 
resident of  Iowa,  and  having  by  the  antenuptial  agreement  con- 
tracted away  her  right  to  a  widow's  allowance,  is  not  entitled 
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to  protection  by  the  courts  of  this  state  against  her  contract; 
thaty  as  applicant  and  decedent  were  nonresidents  of  the  state 
of  Iowa  at  the  time  of  his  death,  she  is  not  entitled  to  any  allow- 
ance out  of  the  portion  of  his  estate  located  within  the  state  of 
Iowa;  and  that  applicant  is  not  entitled  to  a  widow's  allowance 
because  she  was  not  living  with  decedent  as  a  member  of  his 
family  at  the  time  of  his  death,  and  has  offered  no  legal  excuse 
therefor. 

We  think  that  the  position  taken  by  counsel  for  appellant, 
that  applicant  is  not  entitled  to  an  allowance  because  her  legal 
residence  was  in  the  state  of  Texas,  is  not  sound,  under  our 
statute.  Code  Section  3314  makes  no  distinction  between  resi- 
dents and  nonresidents.  No  cases  are  cited  from  our  court,  and 
we  know  of  none,  where  the  exact  question  has  been  considered. 
By  the  weight  of  authority  in  other  jurisdictions,  a  widow, 
though  a  nonresident,  is  entitled  to  an  allowance  for  the  period 
of  administration.  See  some  of  these  cases:  Jones  v.  Cooner, 
142  Ga.  127  (82  S.  E.  445) ;  In  re  Estate  of  Lavenberg,  104 
Wash.  515  (177  Pac.  328) ;  In  re  Johnson's  Esiate,  (Wash.) 
194  Pac.  834. 

It  is  urged  by  appellant  that  the  antenuptial  contract,  con- 
taining, as  it  does,  the  clause  **  whether  of  allowance  for  sup- 
port," etc.,  bars  applicant  from  any  right  of  allowance  for  sup- 
port under  the  statute.  It  is  not  clear  from  the  above  quoted 
clause  whether  the  allowance  for  support  mentioned  was  intended 
to  mean  allowance  for  support  during  the  lifetime  of  Alexander 
Caldwell  or  after  his  death,  if  his  wife  should  survive  him.  But 
even  if  it  should  be  interpreted  to  refer  to  an  allowance  under 
the  statute,  we  think  that,  under  our  holdings,  the  contract 
would  not  bar  applicant  from  an  allowance  under  the  statute. 
In  re  Estate  of  Miller,  143  Iowa  120 ;  In  re  Estate  of  Johnson, 
154  Iowa  118 ;  In  re  Estate  of  Vker,  154  Iowa  428. 

The  cause  was  submitted  on  affidavits  and  a  little  oral 
testimony  given  by  the  executor,  appellant.  The  affidavits  of- 
fered by  appellant  are  to  the  effect  that  appellee  left  her  hus- 
band without  good  cause,  and  took  up  her  residence  in  the  town 
of  Clarinda,  and  instituted  suit  for  divorce.  The  affidavits  sub- 
mitted by  appellee  are  to  the  effect  that  they  were  apart  only  a 
few  weeks;  and  that  their  trouble  arose  out  of  the  opposition 
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of  his  grown-up  children  to  her;  and  that,  when  she  learned  of 
his  serious  illness,  she  dismissed  her  divorce  suit  and  hastened 
to  his  bedside,  to  effect  a  reconciliation,  and  to  be  of  comfort 
and  assistance  to  him  as  best  she  could;  but  that  his  daughter, 
in  whose  home  the  husband  lay  sick,  prevented  her  from  so  do- 
ing,— prevented  her  from  even  seeing  her  husband. 

The  meager  facts  and  light  on  the  situation  disclosed  by 
the  affidavits  do  not  enable  us  to  satisfactorily  determine  whether 
the  separation  for  a  short  time  of  these  parties  was  wholly  the 
fault  of  applicant,  or  whether  the  fault  lay  with  the  deceased  or 
his  children,  or  whether  more  or  less  blame  lay  at  the  door  of 
each.  To  determine  such  question  would  be  practically  trying 
a  divorce  suit  between  these  parties  after  one  of  them  is  dead. 
We  are  not  disposed  to  do  that.  These  parties  lived  together  for 
more  than  13  years,  and  their  separation  was  only  for  a  few 
weeks  preceding  his  death.  We  are  unable  to  determii^e  from 
the  record  to  whom  the  separation  should  be  charged,  and  will 
not  assume  that  it  was  a  permanent  separation  by  desertion  of 
her  husband  by  applicant.  The  allowance  of  a  year's  living  to 
a  widow  and  the  amount  of  the  allowance  made  by  the  trial 
court  in  probate  will  not  be  disturbed  on  appeal,  except  for 
abuse  of  discretion.  Rankin  v.  Rankin,  158  Iowa  488;  In  re 
Estate  of  McClellan,  187  Iowa  866. 

Appellee  claims  that  her  husband's  estate  was  of  the  value 
of  $100,000.  Appellant  says  that  it  was  not  worth  that  much, 
but  does  not  give  the  value  of  the  estate.  It  is  likely  that  the 
valuation  placed  upon  the  estate  by  appellee  is  too  high.  How- 
ever, we  may  conclude  that  decedent  left  quite  a  large  estate. 
It  is  not  complained  that  the  allowance  was  too  large,  if  the 
widow  was  entitled  to  an  allowance.  The  allowance  made,  as 
to  amount,  was  not  an  abuse  of  discretion. 

The  proceeding  in  probate  is  not  triable  de  novo,  and  a  pre- 
sumption in  favor  of  the  findings  of  the  trial  court  in  such  mat- 
ters should  be  indulged  in ;  and,  the  record  being  in  the  condi- 
tion in  which  it  is,  we  think  the  order  of  the  trial  court  must  be 
aflBrmed.    In  re  Estate  of  Clark,  151  Iowa  511. 

The  judgment  of  the  trial  court  is  affirmed. — Affirmed, 

Stevens,  C.  J.,  and  Evans,  J.,  concur. 


a 
J 
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FAviLiiB,  J.,  concurs  specially. 

FaviiiLiE,  J.  (concurring.)  I  concur  in  this  opinion  solely 
because  I  think  we  are  bound  by  our  previous  holdings,  which 
are  of  reasonably  long  standing.  I  think  that  an  antenuptial 
contract  of  this  kind,  wherein  a  woman  agrees  to  make  no  claim 
for  any  allowance  in  the  estate  of  her  prospective  husband,  is 
valid,  and  should  be  enforced.  Were  it  not  for  the  rule  of  stare 
decisis,  I  would  favor  a  reversal  of  this  case. 


Anna  B.  Fillhan,  Appellant,  v.  S.  Sherwood,  Appellee. 

FORCIBLE  ENTRY  AND  DETAINER:  Statute  of  Llinltation.  A 
landlord,  in  declaring  a  forfeiture  of  a  lease,  may,  instead  of  mak- 
ing the  forfeiture  instantly  effective,  make  it  effective  at  the  ter- 
mination of  the  first  following  rent-paying  period,  even  though  such 
future  date  is  more  than  30  days. after  the  day  on  which  the  notice 
of  forfeiture  is  served.  By  so  doing,  the  landlord  does  not  convert 
the  tenancy  into  a  tenancy  at  will — does  not  subject  his  action  of 
forcible  entry  and  detainer  to  the  plea  that  it  is  barred  because 
of  the  tenant's  30-day  possession. 

Appeai  from  Des  Moines  Municipal  Court, — T.   L.   SEUiERS, 

Judge. 

September  27,  1921. 
Rehearing  Denied  January  17,  1922. 

Action  of  forcible  entry  and  detainer,  to  recover  possession 
of  land.  Judgment  for  defendant,  and  plaintiff  appeals. — Re- 
versed. 

Ralph  L,  Read  and  Paul  Hewitt,  for  appellant. 
Oeorge  F.  Brooks  and  F,  T.  Van  Liew,  for  appellee. 

Weaver,  J. — Plaintiff's  intestate,  G.  W.  Pillman,  by  con- 
tract in  writing  leased  the  land  to  Sherwood  for  one  year  from 
March  1,  1917,  with  an  option  for  renewal  of  same  for  an  addi- 
tional period  of  four  years.     The  option  was  exercised,  and 
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defendant  continued  in  possession  during  the  succeeding  years 
of  1919  and  1920.  The  agreed  rate  of  rental  was  $525  per 
year,  payable  each  year,  $100  on  March  Ist,^  $200  on  September 
1st,  and  $225  on  the  1st  of  January  following.  The  lease  also 
contained  a  clause  as  follows : 

"And  it  is  further  agreed  that  if  the  lessee  shall  fail  to  pay 
his  rent,  as  herein  provided,  and  at  the  times  herein  stipulated, 
or  shall  make  default  in  any  of  the  covenants  herein  contained, 
he  shall  forfeit  all  his  rights  under  this  lease,  and  the  lessor, 
by  himself  or  his  agents,  may  at  his  option  take  immediate 
possession  of  said  premises,  and  may  recover  such  possession 
by  action  of  forcible  entry  and  detainer;  and  that  at  the  ex- 
piration of  this  lease,  he  will  without  further  notice  of  any  kind, 
quit  and  surrender  the  occupancy  and  possession  of  said 
premises." 

The  lessor,  G.  W.  Filhnan,  is  now  deceased,  and  the  plain- 
tiff herein,  in  her  own  right  and  as  administrator  of  the  estate 
of  the  deceased,  has  succeeded  to  his  rights  in  the  premises.  The 
defendant  failed  to  pay  the  installments  of  rent  falling  due 
September  1,  1919,  and  January  1,  1920.  On  January  8,  1920, 
said  past-due  rent  being  still  unpaid,  the  plaintiff  gave  defendant 
written  notice  of  her  election  to  cancel  the  lease,  and  demanded 
that  defendant  remove  from  the  property  on  or  before  the 
following  March  1st.  On  or  about  March  1,  1920,  plaintiff 
served  defendant  with  further  notice  to  quit  within  three  days. 
This  notice  not  being  complied  with,  this  action  for  possession 
was  begun,  March  5,  1920. 

The  defendant  admitted  his  possession,  but  denied  the  ex- 
piration or  cancellation  of  his  lease.  He  further  pleads  affirm- 
atively that  he  was  in  peaceable  possession  of  the  leased  property 
with  plaintiff's  knowledge  for  more  than  30  days  after  the 
accrual  of  plaintiff's  cause  of  action,  and  before  suit  was  brought, 
and  that  her  right  to  maintain  this  action  is  therefore  barred. 
He  further  answers  argumentatively  that,  if  his  lease  was  ter- 
minated or  canceled  because  of  his  failure  to  pay  rent,  he 
thereby  became  a  tenant  at  will,  and  that  such  tenancy  can  be 
terminated  only  by  30  days'  notice,  which  has  not  been  given. 

On  trial  to  the  court,  it  found  the  facts  substantially  as 
hereinbefore  stated,  and  held  that,  by  the  plaintiff's  service  of 


Jan.,  1922]  Fillman  v.  Sherwood.  1163 

notice  of  forfeiture  in  January,  1920,  she  became  entitled  at  once 
to  terminate  the  defendant's  possession  by  an  action  of  forcible 
entry  and  detainer;  but  that,  since  she  failed  to  do  so,  and 
permitted  the  defendant  to  remain  in  peaceable  possession  until 
on  or  about  March  1st,  he  acquired  the  rights  of  a  tenant  at 
will,  thereby  barring  the  plaintiff 's  right  to  maintain  this  action 
until  such  tenancy  at  will  has  been  terminated.  Prom  this 
judgment  the  plaintiff  appeals. 

The  statute  provides  that  an  action  of  this  character  will 
lie,  where  a  lessee  holds  over  after  the  termination  or  contrary 
to  the  terms  of  his  lease  (Code  Section  4208);  but  before  the 
action  can  be  brought,  three  days'  written  notice  to  quit  must 
be  given  the  tenant  (Code  Section  4210).  It  is  further  pro- 
vided (Code  Section  4217)  that: 

''Thirty  days'  peaceable  possession  with  the  knowledge  of 
the  plaintiff  after  the  cause  of  action  accrues  is  a  bar  to  this 
proceeding." 

The  single  question  presented  by  this  appeal  is  whether 
the  fact  that  defendant  was  allowed  to  remain  in  possession 
after  the  notice  of  forfeiture  in  January  until  March  1st  brings 
this  action  within  the  effect  of  the  quoted  statutory  limitation. 
If  the  notice  of  forfeiture  was  calculated  or  intended  to  effect 
an  instantaneous  termination  of  the  lease  and  of  all  defendant's 
rights  under  it,  the  question  might  fairly  arise  whether  30 
days'  delay,  leaving  the  tenant  in  peaceable  possession,  would  not 
bar  the  right  to  maintain  a  forcible  entry  proceeding.  But  the 
notice  in  this  case  was  not  of  that  character.  It  states  plaintiff's 
election  to  declare  a  forfeiture,  but  it  was,  in  effect,  a  forfeiture 
which  was  to  become  effective  March  1st.  That  was  the  date 
when  the  yearly  rental  period  would  terminate ;  it  was  the  date 
to  which  the  January  installment  of  rent,  if  paid,  would  entitle 
defendant  to  continue  in  possession;  and  it  allowed  him  a  rea- 
sonable period  of  grace  in  which  to  obtain  other  leasehold  or 
other  property  for  the  succeeding  year  if  he  so  desired.  If 
plaintiff,  moved  by  a  sense  of  fairness  or  other  sufficient  reason, 
tempered  her  declaration  of  forfeiture  by  making  it  effective 
at  the  end  of  the  rental  year,  it  would  be  an  abuse  of  both  the 
letter  and  the  spirit  of  the  statute  to  make  the  favor  so  shown 
a  reason  for  keeping  her  out  of  possession  at  the  expiration  of 
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the  stated  period.  It  was  suggested  by  the  trial  court  that  it 
was  open  to  the  plaintiff,  having  given  her  notice  of  forfeiture, 
to  proceed  at  once,  or  at  any  time  within  30  days,  to  begin 
forcible  entry  proceedings.  We  think  such  was  not  the  case, 
and  that,  had  plaintiff  acted  on  such  theory,  appellee  would 
have  had  a  ready  and  sufficient  defense  by  pleading  the  terms 
of  the  notice  of  forfeiture,  which  did  not  become  effective  until 
March. 

Somewhat  analogous  in  principle  is  the  rule  that  a  tenancy 
ends  at  the  time  fixed  in  the  notice  to  quit.  Smith  v,  Detroit  L. 
cfc  B.  Assn.,  115  Mich.  340;  Wray-Atf^tin  Mack,  Co.  v.  Flower, 
140  Mich.  452  (103  N.  W.  873).  There  can  be  no  doubt  that, 
under  the  terms  of  the  lease,  plaintiff  could  rightfully  terminate 
it,  and  name  the  close  of  the  current  rental  year  as  the  point  of 
time  at  which  she  would  demand  a  surrender  of  the  possession; 
and  such  being  the  case,  the  statutory  limitation  upon  suits  of 
this  character  was  not  available  to  the  defendant. 

It  was  made  to  appear  in  evidence  that  plaintiJff  had  brought 
another  action  to  recover  the  unpaid  rent,  and  had  obtained 
judgment  thereon,  and  that  there  was  some  tender  of  payment, 
or,  perhaps,  actual  payment  of  the  amount  recovered.  Whatever 
be  the  facts  in  that  regard,  we  are  unable  to  see  how  it  affects 
the  rights  of  the  parties  in  this  proceeding.  The  terms  of  the 
lease  are  not  in  dispute,  and  it  is  not  denied  that  defendant  was 
in  default  for  at  least  two  installments  of  rent,  or  that  a  notice 
of  forfeiture  was  given.  In  our  opinion,  plaintiff  was  entitled 
to  judgment  for  the  possession  of  the  property,  and  the  court 
erred  in  holding  otherwise.  The  judgment  is  reversed  and 
cause  remanded,  with  directions  to  enter  judgment  for  the 
plaintiff  in  accordance  with  the  views  expressed  in  this  opin- 
ion.— Reversed, 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 


L.  E.  GooDE,  Appellee,  v.  Adams  Express  Company,  Appellant. 

APPEAL  AKD  EBBOB:     Notice  of  Appeal— Failnre  to  Specify  Order 
1    Appealed  From.    A  recital  that  a  notice  of  appeal  was  dulj  served 


Jan.,  1922]  Goode  v.  Adams  Express  Co.  1165 
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and  filed  on  a  named  date,  which  the  record  shows  was  prior  to  the 
rendition  of  any  final  judgment,  without  the  recital  of  or  reference 
to  any  interlocutory  order  or  ruling,  is  wholly  insuf&cient  to  confer 
jurisdiction  of  the  appeal. 

APPEAL  AND  EBBOB:     Nonappealable  Interlocutory  Order.     An  in- 

2  terlocutory  ruling  by  the  trial  court  that  plaintiff  may,  by  amend- 
ment to  his  petition,  set  up  new  and  distinct  causes  of  action  after 
defendant  had  appeared  to  and  joined  i«sue  on  the  cause  of  action 
first  pleaded,  is  not  appealable. 

APPEAL  AND  EBBOB:     Nonappealable   Order.     The   action   of  the 

3  court  in  permitting  a  plaintiff,  after  issue  is  joined  on  his  cause 
of  action,  to  amend,  and  set  up  other  and  new  causes  of  action, 
may  not  be  .said  to  be  without  jurisdiction,  and  such  action,  if  er- 
roneous, may  be  corrected  only  by  appeal  from  the  final  judgment. 

Appeal  from  Davis  District  Court, — C.  W.  Vermilion,  Judge. 

January  17,  1922. 

The  opinion  states  the  ease. — Appeal  dismissed. 

Payne  &  Ooodson,  for  appellant. 
T.  P.  Bence,  for  appellee. 

Weaver,  J. — On  September  11,  1918,  the  plaintiff  brought 
action  at  law,  alleging  that,  on  February  11,  1918,  he  delivered 
certain  packages  or  bales  of  furs  to  be  transported  by  defendant 
as  a  common  carrier  from  Bloomfield,  Iowa,  to  a  named  con- 
signee in  New  York  City ;  that,  in  violation  of  its  duty  as  such 
carrier,  defendant  failed  to  safely  transport  said  shipment  or 
to  deliver  the  same  at  its  destination,  whereby  said  goods  were 
wholly  lost  to  the  plaintiff,  to  his  damage  in  the  sum  of  $2,820, 
The  defendant,  not  appearing,  was  defaulted,  and  judgment 
entered  in  favor  of  the  plaintiff  for  the  full  amount  of  his  claim, 
at  the  September  term,  1918,  of  the  trial  court.  At  some  time 
thereafter,  the  date  not  clearly  appearing,  the  defendant  made 
an  appearance,  and  moved  to  set  aside  the  judgment  and  de- 
fault, and  tendered  an  answer  to  the  plaintiff's  claim.  The 
answer  presented  first  denies  the  petition  generally.  It  admits, 
however,  the  receipt  of  the  shipment  of  furs,  but  alleges  that 


1166  QooDE  V.  Adams  Express  Co.  [192  Iowa 

the  transaction  was  one  of  interstate  commerce,  and  that,  by 
the  contract  between  the  parties,  the  value  of  the  goods  and  the 
liability  of  the  carrier  therefor  were  limited  to  a  sum  not  ex- 
ceeding $690.  The  plaintiff  contested  the  right  of  the  defend- 
ant to  have  the  default  judgment  vacated,  and  demurred  to  the 
sufl&ciency  of  the  answer.  On  November  18,  1919,  the  trial 
court  granted  the  applieation  to  set  aside  the  judgment,  and  a 
new  trial  was  ordered.  The  demurrer  to  the  answer  was  over- 
ruled. On  December  3,  1919,  plaintiff  filed  an  amendment  to 
his  petition  by  adding  thereto  two  counts,  as  follows :  The  first 
count  of  the  amendment  alleges  that,  on  February  23,  1918,  he 
delivered  to  the  defendant  as  a  common  carrier  88  cases  of 
eggs,  to  be  transported  from  Mt.  Ayr,  Iowa,  to  a  named  con- 
signee in  New  York  City  j  that  defendant  did  not  safely  trans- 
port said  shipment  or  deliver  the  same  to  the  consignee,  whereby 
the  same  was  whoUy  lost  to  the  plaintiff,  to  his  damage  in  the 
sum  of  $1,246.08.  By  the  second  count  of  the  amendment,  he 
sets  up  a  similar  claim  for  a  shipment  alleged  to  have  been  made 
on  February  25,  1918,  of  104  cases  of  eggs,  to  be  transported 
by  defendant  from  Farmington,  Iowa,  to  a  consignee  in  New 
York  City,  which  shipment  defendant  failed  to  transport  or 
safely  deliver,  to  plaintiff's  further  damage  in  the  sum  of 
$1,149.20.  On  December  5,  1919,  defendant  filed  a  motion  to 
strike  the  amendment  to  the  petition  on  eight  enumerated 
grounds,  as  follows:  (1)  The  amendment  was  filed  without 
leave  of  court;  (2)  an  answer  had  previously  been  filed,  and 
issue  fully  joined  thereon;  •  •  •  (4)  the  amendment  is  not  per- 
missible under  any  statute  of  the  state  or  rule  of  court;  (5)  the 
amendment  raises  new  and  independent  issues,  trial  of  which 
would  delay  the  determination  of  the  issues  upon  the  original 
petition,  and  be  prejudicial  to  the  defendant;  (6)  plaintiff 
should  not  be  permitted  to  inject  into  this  case  other  and  new 
causes  of  action  which  require  a  new  and  distinct  suit;  (7)  the 
union  of  these  new  causes  of  action  with  the  one  stated  in  the 
original  petition  is  a  misjoinder  of  causes  of  action;  (8)  an 
action  is  already  pending  in  this  court  against  another  on  the 
same  causes  of  action  set  out  in  the  amendment.  The  record 
indicates  that,  with  the  pleadings  in  this  shape,  the  cause  was 
allowed  to  remain  dormant  from  December  5,  1919,  until  May 
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4,  1920,  when  defendant's  counsel,  who  had  filed  the  motion 
to  strike  six  months  before,  announced  that  they  appeared  for 
the  defendant  only  in  the  original  action  for  recovery  on  account 
of  the  shipment  of  furs;  and  that  they  had  no  authority  to 
appear  for  defendant  upon  plaintiff's  claim  for  damages  on  the 
alleged  shipment  of  eggs.  The  motion  to  strike  the  amendment 
was  thereupon  denied. 

Following  the  foregoing  recitals,  the  appellant's  abstract 
states  that : 

*'0n  the  26th  of  May,  1920,  appellant  served  notice  of 
appeal  to  the  Supreme  Court  of  Iowa  in  this  case,  on  T.  P. 
Bence,  attorney  of  record  for  L.  E.  Qoode,  appellee,  and  upon 
Arthur  Stookesberry,  clerk  of  the  district  court  of  Davis  County, 
Iowa,  and  the  same  was  duly  filed  in  the  cause  on  said  day, 
and  is  a  part  of  the  record  in  this  cause." 

The  notice,  so  far  as  disclosed,  does  not  specify  or  indicate 
the  order  or  judgment  or  part  of  order  or  judgment  from  which 
this  appeal  is  taken.  At  the  date  the  notice  is  said  to  have  been 
served,  no  trial  had  been  had  and  no  judgment  rendered  or 
entered  upon  plaintiff's  claims  or  any  of  them,  excepting,  of 
course,  the  default  judgment,  which  had  been  set  aside.  The 
cause  was  still  pending  and  undetermined.  It  should  be  said, 
however,  that  counsel  for  appellant  preface  their  argument  in 
this  court  by  a  statement,  **by  way  of  amendment  to  abstract," 
that,  **  on  the  28th  day  of  May,  1920,  plaintiff  obtained  judgment 
for  $785  and  costs  against  the  defendant  in  this  case  on  the 
pleadings  for  the  value  of  the  furs;"  and  that,  on  May  29,  1920, 
plaintiff  took  default  on  the  two  causes  of  action  set  out  in  the 
amendment  to  the  petition,  and  obtained  judgment  thereon 
against  defendant  for  $2,426.42  and  costs.  It  will  be  observed 
that  the  judgments  and  default  so  referred  to  were  not  rendered 
or  obtained  until  two  or  three  days  after  the  service  of  the 
notice  of  appeal.  No  appeal  appears  ever  to  have  been  taken 
or  attempted  from  such  judgments,  nor  any  exception  thereto 
preserved. 

I.  Under  our  practice,  an  appeal  to  this  court  is  taken 
by  the  service  of  a  notice  upon  the  adverse  party,  and  upon  the 
clerk  of  the  court  wherein  the  proceedings  were  had,  **  stating 
the  appeal  from  the  same,  or  from  some  specific  part  thereof, 
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defining  such  part."     Section  4114,  Code  Supplement,   1913. 

1    Appeal  and  '^^^^   COUrt    ifi    not    disposed    to    apply    this    pro- 

of*^** e^^^^fail-  ^^^^^^  ^^^^  rigid  technicality,  and  where  it  ap- 
Srder*°a'^eaiS  P^^^  that  a  final  judgment  has  been  entered,  a 
''®™-  notice  of  appeal  stated  in  general  terms  may 

well  be  accepted  as  sufficient  (AtfrQiistine  v.  McDowell,  120 
Iowa  401 ;  Merrill  v,  Timbrell,  123  Iowa  375) ;  but  where  no 
final  judgment  is  shown,  and  it  is  sought  to  appeal  from  some 
specific  interlocutory  order  or  ruling,  we  think  the  require- 
ment of  the  statute  above  cited,  that  the  notice  shall  define  the 
part  of  the  proceeding  sought  to  be  reviewed,  should  be  ob- 
served. Turning  to  the  argument  for  the  appellant,  we  find  it 
directed  solely  to  the  error  assigned  upon  the  ruling  of  the 
trial  court  overruling  the  motion  to  strike  the  amendment  to 
the  plaintiff's  petition,  a  ruling  or  part  of  the  proceedings  not 
mentioned  in  the  appeal  notice;  and  we  are  disposed  to  hold 
that  such  notice  is  insufficient.  See  Weiser  v.  Day  Bros.,  77 
Iowa  25. 

II.    But  if  that  point  be  waived,  appellant  is  faced  with 
the  further  serious  question  whether  the  ruling  complained  of 
is  of  an  appealable  character.    The  ruling  may  have  been  errone- 
ous, but  is  not,  therefore,  necessarily  appealable. 
'  BBBOR?'no!^        except  as  it  would  be  reviewable  upon  an  ap- 
fnterfocutory        peal  from  the  final  judgment.     According  to 

appellant's  own  showing,  the  action  was  still 
pending  and  undetermined  in  the  trial  court  when  the  notice  of 
appeal  was  served;  and  since  that  time,  a  final  judgment  has 
been  rendered,  from  which  no  appeal  has  been  taken.  True, 
there  are  exceptional  cases  in  which  interlocutory  rulings  may 
be  appealed  from  before  final  judgment  (see  Code  Section 
4101) ;  but  the  order  denying  the  motion  to  strike  the  amend- 
ment to  the  petition  does  not  fall  within  any  of  the  five  classes 
of  cases  there  specified,  in  which  an  interlocutory  ruling  is  the 
subject  of  direct  appeal.  The  action  to  which  the  defendant 
appeared  was  brought  for  the  recovery  of  the  value  of  a  ship- 
ment of  furs.  The  jurisdiction  of  the  trial  court  to  hear  and 
determine  that  action  is  conceded.  The  filing  of  the  amendment 
by  which  plaintiff  sought  to  recover  the  value  of  other  and 
different  shipments  in  no  manner  involved  the  merits  or  ma- 
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terially  affected  the  final  decision  of  the  issue  which  the  parties 
had  joined  upon  the  first  shipment.  Whether  the  amendment 
was  permitted  to  stand  or  was  stricken  out  on  defendant's 
motion  made  not  the  slightest  difference  in  the  rights  of  the 
parties  or  either  of  them,  as  related  to  the  original  claim  set  up 
by  the  plaintiff  and  contested  by  the  defendant.  As  we  have 
already  said,  the  objection  by  defendant  to  allowing  the  amend- 
ment to  be  made  may  have  been  well  taken,  and  the  ruling 
thereon  may  have  been  an  error  of  which  appellant  could  take 
advantage  on  appeal  from  the  final  judgment;  but  it  assuredly 
will  not  support  an  independent  appeal  without  final  judgment. 
Allen  V.  Church,  101  Iowa  116 ;  Eggert  v.  Interstate  Inv.  &  Dev. 
Co.,  146  Iowa  481 ;  Fcmmoni  Cr.  Co.  v.  Darger,  178  Iowa  732  ; 
Quinn  v.  Capital  Ins,  Co.,  82  Iowa  550;  Walker  v.  Pumphrey, 
82  Iowa  487 ;  Jordan  v.  Henderson,  19  Iowa  565. 

III.  In  argument  to  this  court,  counsel  for  appellant  in- 
sists that  the  trial  court  was  without  jurisdiction  to  permit  the 
amendment  to  the  petition.    A  little  reflection  will  make  it  clear 

that  this  objection  is  without  merit.    As  we  have 

*  BRBOR-'  ^nap.     repeatedly  pointed  out,  that  court  concededly 

pea     e  or  er.      ^^^    jurisdiction    to    entertain    the    plaintiff's 

action  as  originally  brought,  and  to  hear  and  try  the  issues 
joined  therein.  As  the  court  presiding  at  the  trial,  it  had 
jurisdiction  to  settle  the  pleadings,  thereby  defining  the  issues 
to  be  tried ;  to  permit  or  disallow  amendments ;  to  rule  upon  all 
objections  raised  by  counsel;  to  strike  or  refuse  to  strike  parts 
of  petition,  answer,  or  reply;  to  admit  or  exclude  evidence;  to 
charge  the  jury  or  direct  a  verdict ;  and  to  exercise  any  and  all 
of  the  functions  and  powers  which  pertain  to  the  orderly  trial 
and  disposition  of  the  case.  It  was,  of  course,  the  right  and 
privilege  of  counsel  against  whom  any  of  these  rulings  were 
made  to  preserve  exceptions  thereto  and  urge  them  as  grounds 
of  reversal  on  appeal  from  the  final  judgment.  In  making  such 
rulings,  no  matter  how  mistaken  or  erroneous,  the  court  was 
still  within  its  jurisdiction.  The  right  to  decide  at  all  involves 
the  right  to  make  a  wrong  ruling, — a  very  comforting  assurance 
to  all  courts.  See  Stromme  v.  Bieck,  110  Minn.  472  (125  N.  W. 
1021) ;  City  of  Winona  v.  Minnesota  B.  Con.  Co.,  25  Minn.  328. 
This  case  does  not  call  for  any  application  of  the  statute 

Vol.  192  Ia.— 74 
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which,  within  certain  limitations,  permits  a  defendant  to  make 
special  appearance  by  counsel,  to  object  to  the  court's  juris- 
diction. Appellant  does  not  rely  on  any  special  appearance  to 
plead  to  the  jurisdiction.  It  denies  any  appearance  thereto  at 
all,  either  general  or  special;  and,  as  no  service  of  original 
notice  of  the  amendment  is  shown,  it  assumes  that  the  trial 
court  never  acquired  jurisdiction  to  give  any  effect  to  such 
amendment.  But  let  us,  for  a  moment,  note  the  difficulty  into 
which  this  contention  leads.  Appellant,  in  argument,  asks  us 
to  note  and  keep  in  mind  that  it  has  never  in  any  manner  ap- 
peared to  or  recognized  the  amendment  to  the  petition,  and  that 
its  motion  to  strike  was  made  in  the  case  as  it  was  originally 
brought,  upon  the  claim  for  the  lost  shipment  of  furs,  and  not 
in  what  it  chooses  to  call  the  ''new  suit"  upon  the  alleged  ship- 
ments of  eggs.  Assuming  that  this  is  true,  then  the  error,  if 
any,  in  permitting  the  amendment  was  an  error  committed  in 
the  action  wliich  the  court  admittedly  had  jurisdiction  to  try, 
and  is  reversible  only  upon  appeal  from  the  judgment  entered 
upon  that  issue.  No  appeal  from  that  judgment  has  been  taken. 
See  State  v.  Georgia  Co,,  109  N.  C.  310  (13  S.  E.  861) ;  Parker 
V.  Harden,  122  N.  C.  Ill  (28  S.  B.  962) ;  School  District  v. 
Cooper,  29  Neb.  433  (45  N.  W.  618) ;  National  Albany  Exch. 
Bank  v.  Cargill,  39  Minn.  477  (40  N.  W.  570). 

It  may  be  true  (we  do  not  undertake  to  decide)  that  it 
was  error  to  aUow  the  amendment,  and  that  the  default  and 
judgment  which  appellant  says  were  obtained  upon  the  claims 
stated  in  the  amendment  were  erroneously  entered.  That  ques- 
tion is  not  now  before  us. 

For  the  reasons  stated,  we  have  no  alternative  but  to  dismiss 
the  appeal. — Appeal  dismissed. 

All  the  justices  concur. 


James  F.  Griffin,  Appellee,  v.  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company,  Appellant. 

BAILS0AD8:      Accidents     at    Grossing — Negligence     of    Automobile 
Driver.    Evidence  held  not  to  show  contributory  negligence  per  se 
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on  the  part  of  the  driver  of  an  automobile  in  attempting  to  pass 
over  a  eroaeing  near  a  cut  with  high  banks  and  constructed  on  a 
curve. 

Appeal  from  Wapello  District  Court. — Seneca  Cornell,  Judge. 

September  30,  1921. 
Rehearing  Denied  January  17,  1922. 

This  is  an  action  for  damages  resulting  in  personal  injuries 
to  plaintiff,  growing  out  of  a  collision  between  one  of  defend- 
ant's trains  and  plaintiff's  automobile.  Trial  to  a  jury.  Ver- 
dict and  judgment  for  plaintiff  for  $2,000.  The  defendant 
appeals. — Affirmed. 

J.  O.  Gamble,  B.  L.  Read,  and  McNett  &  McNett,  for 
appellant. 

J.  J:  Smith  and  M.  C.  OiLmore,  for  appellee. 

Preston,  J. — But  one  error  is  assigned,  and  that  is  that 
the  court  erred  in  overruling  defendant's  motion  for  a  directed 
verdict  at  the  close  of  all  the  testimony,  and  erred  in  submitting 
the  case  to  the  jury,  because  it  appears,  as  appellant  contends, 
that  plaintiff  was  guilty  of  contributory  negligence,  as  a  matter 
of  law.  Plaintiff  charged  negligence  in  the  following  respects: 
The  operation  of  the  train  backward  around  the  curve  and 
over  the  crossing  at  a  dangerous  rate  of  speed,  and  with  the 
view  of  the  approaching  train  obstructed  by  high  banks;  failure 
to  give  signals  or  warning  of  approach  of  train;  having  no 
brakeman  or  lookout  on  the  car  approaching  the  street;  not 
sounding  the  signal  bell  at  the  approach  of  the  train ;  and  run- 
ning the  train  backwards  at  a  rate  of  speed  in  violation  of  an 
ordinance  of  the  city. 

The  accident  occurred  about  11 :30  A.  M.,  October  19,  1917, 
at  the  intersection  of  Seventh  Street  and  the  Rock  Island 
tracks,  in  the  city  of  Oskaloosa.  It  was  a  clear  day.  Plaintiff 
was  traveling  from  Spirit  Lake  to  his  home  at  Ottiimwa,  accom- 
panied by  one  Carter.  Plaintiff  was  sitting  in  the  front  seat  at 
the  left,  driving,  with  Carter  at  his  right.    They  passed  through 
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the  city,  proceeding  east  on  Sixth  Avenue  to  Seventh  Street, 
and  turned  south  on  Seventh,  driving  south  to  the  point  of 
collision.  Seventh  Street  is  largely  traveled.  The  train,  or 
part  of  a  train,  was  composed  of  a  box  car  and  two  cars  of  coal. 
It  was  backing  in  a  westeriy  direction  at  the  time  of  the  acci- 
dent. The  box  car  was  farthest  west,  next  the  two  coal  cars, 
and  then  the  engine.  There  is  a  brickyard  some  distance  east 
of  Seventh  Street,  and  a  switch  to  it.  The  track  is  a  single 
track  at  the  Seventh  Street  crossing.  The  track  east  of  the 
crossing  curves  to  the  northeast  through  a  cut.  The  evidence 
tends  to  show  that  the  track  is  nearer  the  north  side  of  the 
cut  close  to  the  foot  of  the  embankment.  The  surface  of  the 
street  slopes  toward  the  track,  both  north  and  jsouth  of  it,  making 
a  dip.  Plaintiff  had  been  over  this  crossing  before,  and  says 
that,  when  coming  from  Ottumwa,  from  the  south,  a  train  to  the 
east  could  be  seen  farther  as  one  approaches  from  the  south. 
He  had,  on  prior  occasions,  noticed  the  automatic  electric  bell, 
but  says  that  it  did  not  sound  on  the  occasion  of  the  accident. 
Plaintiff  introduced  evidence  to  the  effect  that  the  electric  bell 
did  not  ring  at  the  time  of  the  accident,  and  that  it  had  not 
been  ringing  for  two  or  three  days  prior  thereto.  An  employee 
for  defendant  testifies  to  the  contrary,  and  that  the  signal  was 
working  properly  on  the  morning  of  the  accident.  South  from 
Sixth  Avenue  to  the  railroad  crossing  there  are  obstructions  to 
the  east,  an  embankment,  houses,  and  outhouses ;  and  there  were 
tomato  vines  and  weeds,  which  were  alive  at  the  time  of  the 
accident.  There  is  a  conflict  in  the  evidence  at  different  points 
as  to  whether  the  bell  was  rung  and  whether  the  brakeman  was 
on  the  box  car,  whether  or  not  he  was  calling  to  plaintiff,  and 
so  on.  The  jury,  of  course,  had  the  right  to  believe  plaintiff's 
witnesses,  notwithstanding  the  conflict. 

Arguing  from  the  testimony  of  defendant's  engineer  and 
observations  taken  by  him,  and  from  his  plat  made  for  the  pur- 
poses of  the  trial,  it  is  appellant's  contention  that,  at  a  point  80 
feet  north  of  the  crossing,  the  engineer  could  see  an  object  6.8 
feet  above  the  rails  and  200  feet  east  of  the  center  of  the  cross- 
ing, the  only  .intervening  obstruction  being  the  bankj  that,  at  a 
point  60  feet  north  of  the  crossing,  the  engineer,  through  his 
transit  level,  could  see  an  object  6.1  feet  above  the  rails  at  a 
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point  200  feet  east  of  the  center  of  the  intersection,  and  could 
see  an  object  4.4  feet  above  the  rails  at  a  point  100  feet  east  of 
the  intersection ;  that,  from  a  point  40  feet  north  of  the  tracks, 
he  could  see  4.9  feet  above  the  rails  and  200  feet  east  of  the 
center  of  the  intersection,  and  an  object  1  foot  above  the  rails 
at  a  point  100  feet  east;  that,  at  a  point  25  feet  north  of  the 
intersection,  his  view  to  the  east  along  the  track  was  unob- 
structed. From  this,  it  is  claimed  by  appellant  that,  when 
plaintiff  was  80  feet  north  of  the  tracks,  the  upper  half  at 
least  of  the  box  car  and  engine  was  visible  to  him,  had  he  looked, 
but  that  the  flat  cars  would  not  be  within  his  view.  The  box 
car  was  13  feet  high  from  the  top  of  the  rails.  It  is  said  by 
counsel  for  appellant  that  there  is  no  dispute  as  to  the  correct- 
ness of  these  observations,  or  as  to  the  blue  print.  Appellee 
does  question  the  correctness  and  accuracy  of  the  observations, 
plat,  and  the  photographs  as  well.  The  engineer  who  made  the 
blue  print  and  testified  as  to  the  measurements  was  assisted  by 
a  rodman,  who  did  not  testify.  The  engineer  testifies  that  the 
surveyor  must  rely  on  the  rodman,  and  that  he  relied  on  the 
rodman 's  doing  what  he  was  told.  They  were  both  in  the  em- 
ploy of  the  defendant.  The  engineer  testifies  that  he  made  the 
original  drawing  November  6th,  from  which  he  later  made  the 
blue  print.  He  does  not  remember  anything  of  the  remains  of 
a  garden  there;  so  that,  at  the  time  the  original  drawing  was 
made,  the  vegetation  may  have  been  down.  A  difference  of  a 
foot  or  two  in  height  of  the  embankment  because  of  the  vegeta- 
tion would  make  considerable  difference,  at  the  angle  of  vision 
of  one  in  the  street  looking  east.  We  think  the  claims  just 
referred  to,  made  on  behalf  of  appellant,  are  not  entirely  borne 
out  by  the  testimony  for  plaintiff.  There  is  a  conflict  between 
the  testimony  of  the  engineer  and  that  of  plaintiff's  witnesses 
as  to  the  height  of  the  embankment. 

Going  now  to  plaintiff's  testimony:  The  ordinance  was 
introduced,  making  it  unlawful  to  run  or  move  locomotive  or 
cars  at  a  greater  rate  of  speed  than  six  miles  per  hour.  Wit- 
nesses testifying  for  plaintiff  say  that  th6  cut  east  of  Seventh 
Street  was  10  or  12  feet  deep,  and  became  deeper  farther  east ; 
that  the  north  rail  of  the  track  was  not  more  than  three  feet 
from  the  bank ;  that  there  was  one  dwelling  house  on  the  west 
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side  of  Seventh  Street,  south  of  Sixth  Avenue,  where  Mrs. 
Daniels,  an  eyewitness  to  this  accident,  lived;  and  that  on  the 
east  side  of  the  street,  south  of  the  avenue,  there  were  three 
houses.  The  Tilton  house  is  farthest  south,  70  or  80  feet 
from  the  railroad,  and  there  were  sheds  and  coal  houses  on 
the  Tilton  lot,  and  tomato  vines  a  foot  high,  and  weeds  on  top 
of  the  embankment.  The  ground  at  the  Tilton  house  is  about 
five  feet  above  the  street,  and  the  farther  south  you  go,  the 
higher  is  the  embankment  on  the  Tilton  lot.  Sixth  Avenue  is 
about  150  feet  to  200  feet  from  the  railroad  track.  Plaintiff's 
testimony  further  indicates  that,  when  one  is  on  the  track  at 
Seventh  Street,  **you  can  see  west  pretty  good  and  east  quite 
a  ways, — ^when  you  are  10  feet  north  of  the  track  you  cannot 
see  along  the  track  east;"  that  within  10  or  12  feet  of  the  track 
the  surface  of  the  lot  east  of  Seventh  Street  is  10  or  12  feet 
higher  than  the  surface  of  the  street.  Mrs.  Daniels  testifies 
that  she  witnessed  the  transaction  from  her  east  front  porch, 
and  that  she  had  a  front  view  of  the  railroad  crossing;  that 
Tilton  *s  house  to  the  east,  next  to  the  track,  was  in  the  way  of 
a  full  view  of  a  train. 

"When  I  first  saw  the  auto,  it  was  right  by  my  house,  and 
I  was  on  the  front  porch.  I  noticed  them  as  they  approached 
the  crossing.  Seems  as  though  they  began  to  slow  down,  to  go 
across.  After  I  first  saw  the  car,  I  stepped  inside  the  door, 
picked  up  some  rugs,  and  as  I  went  out  again,  saw  the  train 
hit  the  car.  It  was  about  the  center  of  the  street.  I  could 
plainly  see  that  the  train  ran  into  the  automobile.  The  auto- 
mobile was  carried  west  25  or  30  feet.  It  fell  on  the  west  side- 
walk and  seemed  to  roll  over,  and  then  the  box  car  slowed  down. 
I  saw  the  brakeman  there  immediately  after  the  accident,  while 
they  were  getting  the  fellows  out.  I  heard  him  say,  *Why,  I 
was  looking  after  the  school  children,'  and  he  said,  *I  thought 
the  people  that  were  passing  could  look  out  for  themselves.'  '* 

Plaintiff  testified  that,  when  they  turned  out  of  Sixth 
Avenue  into  Seventh  Street,  they  were  not  going  very  fast, — 
12  or  15  miles  an  hour, — and  further: 

'^As  we  came  south  on  Seventh,  we  looked  as  best  we  could. 
He  [Carter]  would  look  one  way  and  I  would  look  the  other, 
and  we  would  listen  for  any  alarm ;  and  not  hearing  anything. 
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we  would  approach.  We  heard  nothing  or  saw  nothing.  I 
heard  no  bell.  Would  say  we  were  15  or  20  feet  from  the  rail- 
road track  when  I  first  noticed  the  box  car,  when  Carter  hol- 
lered. About  the  first  I  knew  of  the  box  car  was  when  Carter 
called  out,  or  else  my  attention  had  just  been  attracted  that 
way  when  he  hollered.  I  thought  we  were  12  or  15  feet  from 
the  north  rail  when  my  attention  was  called  to  the  box  car.  It 
was  coming  at  me  like  a  streak  of  lightning.  I  had  looked 
towards  the  east  just  a  second  before  that,  I  thought,  and  saw 
nothing  and  heard  nothing.  I  tried  to  turn  the  car  down  the 
track  west,  thinking  if  I  could  get  it  on  the  side  I  could  get 
away  from  it.  Could  not  give  the  auto  much  of  a  turn  before 
I  reached  the  track,  because  the  box  car  hit  me  before  I  had 
time  to  turn  it  very  far.  The  box  car  struck  just  about  where 
I  was  sitting.  I  did  not  see  any  person  on  the  box  car  that  was 
approaching.  It  was  onto  me  so  fast  that  I  did  not  have  any 
time  to  observe  anything.  Would  judge  the  box  car  was  going 
considerably  faster  than  I  was  going ;  I  would  say  15  or  20  miles 
an  hour.  I  would  judge  we  were  75  or  100  feet  north  of  the 
track  when  I  looked  east  the  first  time.  I  looked  east  to  see  if  I 
could  see  anything  or  hear  anything.  I  looked  east  over  the 
embankment  all  I  could,  but  saw  nothing  of  the  train,.  I  had 
not  slowed  up, — ^just  wanted  to  have  the  car  under  control.  In 
a  car  like  that,  going  12  or  15  miles  an  hour,  you  can  stop  it 
pretty  nearly  instantly.  My  brakes  were  good.  The  top  of  the 
auto  did  not  obstruct  my  view,  where  I  was  sitting.  The  car 
was  a  six  cylinder,  and  the  motor  not  noisy." 

He  also  testified  that  the  only  time  he  ever  stopped  for  a 
train  at  that  crossing  was  when  he  was  going  from  Ottumwa  to 
Oskaloosa,  and  then  he  heard  the  electric  bell,  and  stopped  his 
car,  and  the  train  passed ;  that  at  other  times,  coming  back 
from  Oskaloosa,  he  had  looked  the  same  as  he  did  this  time. 

Carter  gave  similar  testimony,  and  said  that  plaintiff 
seemed  to  have  the  automobile  under  control,  as  they  drove 
along  the  street ;  that  witness  looked  in  both  directions,  and  did 
not  see  any  railroad  car  or  engine,  or  hear  any  bell  ringing.  He 
thinks  they  slowed  down  to  about  12  miles  an  hour,  when  they 
got  within  20  or  30  feet  of  the  track.     His  best  judgment  is 
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that  the  automobile  was  20  feet  from  the  track  when  he  first 
saw  the  railroad  ear  coming  out  of  the  cut. 

**Saw  no  smoke  from  the  locomotive;  heard  no  whistle. 
The  comer  of  plaintiff's  car  struck  against  the  corner  of  the 
box  car.  Saw  no  one  on  top  of  the  box  car.  When  I  first  saw 
the  car,  I  immediately  cried  out.  Plaintiff  tried  to  throw  the 
steering  wheel  very  quickly,  but  there  was  not  much  change  in 
the  course  in  that  distance." 

The  brakeman  and  another  witness  gave  testimony  contra- 
dictory, at  some  points,  to  the  testimony  of  plaintiff's  witnesses. 

It  is  appellant's  contention  that,  taking  into  consideration 
the  physical  facts  and  the  evidence  as  a  whole,  with  all  lawful 
inferences,  and  applying  the  evidence  most  favorable  to  plain- 
tiff, it  appears  without  conflict  that  plaintiff  did  not  exercise 
ordinary  care  in  approaching  the  crossing,  and  that  he  was 
guilty  of  contributory  negligence,  as  a  matter  of  law;  that  he 
failed  to  use  his  senses  of  sight  and  hearing  until  he  had  passed 
the  danger  zone ;  that  he  did  not  have  his  car  under  control,  and 
so  on.  Counsel  rely  upon  Tetter  v.  Cedar  Ra/pids  &  M.  C,  B. 
Co.,  182  Iowa  1241;  Sturgeon  v.  Minneapolis  &  8t,  L,  B.  Co,, 
187  Iowa  645;  Landi^  v.  Inter-Urban  B.  Co,,  166  Iowa  20;  Pow- 
ers V.  loum  Cent,  R.  Co,,  157  Iowa  347 ;  Schaefert  v,  Chicago,  M. 
&  St,  P,  B,  Co.,  62  Iowa  624;  Anderson  v,  Dickinson,  187  Iowa 
572;  Askey  v.  Chicago,  B,  &  Q,  B.  Co,,  101  Neb.  266  (162  N.  W. 
647) ;  Beemer  v.  Chicago,  B,  I,  &  P.  B.  Co,,  181  Iowa  642. 

By  a  comparison  of  the  facts  in  the  cases  just  cited  with 
the  facts  in  the  instant  case,  they  can  be  readily  distinguished. 

Everyone  approaching  a  crossing  should  recognize  that  a 
railroad  crossing  is  a  place  of  known  danger,  and  that  care 
proportionate  to  the  danger  must  be  exercised,  in  undertaking 
to  cross.  He  must  do  whatever  is  necessary,  as  a  prudent  man, 
under  the  circumstances,  to  protect  himself.  In  other  words, 
he  must  exercise  ordinary  care  under  the  circumstances. 
Generally,  it  is  a  question  for  the  jury.  In  some  cases,  the 
undisputed  evidence  may  be  so  clear  that  it  becomes  a  matter 
of  law.  Such  was  the  situation  in  the  cases  cited  by  appellant. 
In  the  Sturgeon- QB.'&e,  the  plaintiff  did  not  have  his  car  under 
control,  and  he  could  have  seen  the  engine  in  time  to  stop,  had 
he  looked.     The  undisputed  evidence  so  shows.     So  it  was  in 
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Sackeit  v.  Chicago  0.  TT.  B.  Co,,  187  Iowa  994.  In  the  Landis 
case,  the  crossing  was  substantially  unobstructed,  as  the  photo- 
graphs in  the  opinion  show.  It  is  needless  to  refer  to  the  other 
cases  cited.  In  the  instant  case,  we  have  the  testimony  of  two 
men  who  were  in  the  car  as  it  approached  the  crossing,  as  to 
the  situation  as  it  appeared  to  them  at  the  time,  and  that  the 
car  was  under  control.  We  do  not  overlook  the  cases  holding 
that  a  person  may  not  say  that  he  looked  and  did  not  see,  when 
by  looking  he  must  have  seen ;  but  in  the  instant  case,  it  was  for 
the  jury  to  say,  under  the  evidence,  whether  plaintiff  did  look, 
and  whether  he  could  or  did  see  in  time,  and  whether  he  had 
his  car  under  control, — in  other  words,  whether,  under  all  the 
circumstances,  he  acted  as  a  prudent  man  would,  under  like 
conditions. 

The  case  of  Williams  v.  Chicago,  M.  <fe  St.  P.  22.  Co.,  139 
Iowa  552,  refers  to  a  condition  where  crossing  gates  were  open, 
as  an  implied  assurance  of  safety.  In  the  instant  case,  we  may 
remark,  in  passing,  that  a  similar  circumstance  is  found,  show- 
ing that,  on  prior  occasions  when  plaintiff  had  crossed  this 
place,  there  was  an  electric  alarm  sounding,  which  was,  as  the 
jury  may  have  found,  absent  at  the  time  of  this  accident.  In 
addition,  he  and  the  party  with  him  testify  that  they  did  look, 
and  could  not  see  in  time.  The  evidence  is  not  so  clear  that 
such  is  not  the  fact,  or  that,  looking,  they  could  see,  or  that 
plaintiff  did  not  have  his  car  under  control,  as  to  justify  a  hold- 
ing that  he  was  guilty  of  contributory  negligence,  as  a  matter 
of  law.  In  Oray  v.  Chicago,  R.  L  &  P.  E.  Co.,  143  Iowa  268, 
276,  277,  a  person  was  injured  at  a  crossing  where  the  view  of 
the  railroad  was  obstructed  by  cuts,  buildings,  and  trees;  but 
the  extent  or  completeness  of  such  obstructions  was  a  question 
of  dispute  in  the  testimony.  The  court,  speaking  through  Mr. 
Justice  Weaver,  said: 

**The  court  has  no  inclination  to  abrogate  the  rule  that  a 
railway  crossing  is  a  known  place  of  danger,  and  that  the  sight 
of  the  iron  rails  across  his  path  is  a  proclamation  of  warning, 
to  which  no  prudent  man  will  fail  to  give  heed.  •  •  •  But 
having  the  right  to  use  it,  save  only  when  the  danger  of  col- 
lision is  so  apparent  that  a  reasonably  prudent  person  would 
not  take  the  risk,  or  when  the  circumstances  are  such  that,  as 
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a  reasonably  prudent  person,  he  shotQd  investigate  and  satisfy 
himself  that  the  way  is^  clear,  and  fails  to  exercise  that  precau- 
tion, it  becomes,  in  the  very  nature  of  things,  a  question  of  fact 
whether  what  he  does  or  fails  to  do  is  consistent  with  exercise 
of  reasonable  care  on  his  part.  This  is  always  a  jury  question, 
save  in  those  exceptional  cases  where  the  facts  are  so  clear  and 
undisputed  that  all  reasonable  minds  must  reach  a  like  con- 
clusion thereon." 

The  first  part  of  this  quotation  is  now  cited  as  not  out  of 
harmony  with  the  instant  case.  The  other  part  of  the  quotation 
is  cited  by  appellee,  with  numerous  other  cases,  as  holding  that 
the  question  of  contributory  negligence  is  one  for  the  jury, 
except  in  the  exceptional  cases  referred  to.  Appellee  cites  Bar- 
rett V,  Chicago,  M,  &  St,  P.  B.  Co.,  190  Iowa  509,  and  cases 
therein  cited,  as  in  point,  and  to  sustain  their  proposition  that, 
under  the  evidence  in  the  instant  case,  there  was  a  jury  question 
as  to  whether  or  not  plaintiff  was  guilty  of  contributory 
negligence. 

The  opinion  is  already  too  long,  and  we  shall  not  go  into 
a  further  discussion  of  the  cases.  We  are  of  opinion  that  there 
was  a  jury  question  here,  and  that  the  evidence  sustains  the 
finding  of  the  jury.    The  judgment  is,  therefore, — Affirmed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


In  re  Will  op  J.  E.  Watenpaugh. 

WILLS:  Noslapse  of  Devise  and  Bequast  to  Wife.  A  testamentary 
provision  by  a  husband  to  the  effect  that  his  wife  shall  have  one 
third  of  all  his  property  (exactly  what  the  statutory  law  of  descent 
gives,  in  the  absence  of  a  will)  is,  in  legal  effect,  a  declaration  that 
testator  does  not  intend  to  create  a  devise  and  bequest  by  will,  but 
intends  that  the  wife  shall  take  her  rights  under  the  statutory 
law  of  descent.  It  follows  that,  if  the  wife  predeceases  her  hus- 
band, her  heirs  do  not  take  one  third.  On  the  other  hand,  a  testa- 
mentary provision  to  the  effect  that 'the  wife  shall  take  one  third 
of  the  husband's  property,  and,  in  addition,  an  estate  for  life,  or 
during  widowhood,  in  the  remaining  two  thirds,  is,  in  legal  effect, 
a  declaration  that  he  creates  a  devise  and  bequest,  which,  as  to 
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said  one  third,  will  not  lapse,  in  case  the  wife  predeceases  him,  but 
which  will  descend  to  her  heirs.        ^ 

Wbavxr,  Preston,  and  De  Gra7f»  JJ.,  dissent. 
Appeal  from  Fayette  District  Court. — ^W.  J.  Springer,  Judge. 

January  17,  1922. 

Action  for  the  construction  of  a  will.  The  petitioners 
appeal.    The  facts  are  stated  in  the  opinion. — Affirmed. 

H,  P.  Hancock,  for  appellants. 

W.  J.  Rogers  and  Ainsworth  &  Antes,  for  appellees. 

Faville,  J. — The  testator,  J.  B.  Watenpaugh,  died  April 
4,  1919,  leaving  a  last  will  and  testament,  dated  January  30, 
1901.  The  said  testator  had  been  twice  married.  By  his  first 
wife,  he  had  two  children,  the  appellants  herein.  Some  time 
after  the  death  of  his  first  wife,  the  testator  remarried,  the 
second  wife's  name  being  Neva  Watenpaugh.  This  marriage 
occurred  some  time  prior  to  the  execution  of  the  testator's  wiU. 
By  his  second  wife,  he  had  three  children,  the  appellees  herein. 
The  said  Neva  Watenpaugh  died  some  time  in  the  year  1911. 
Item  2  of  the  will  of  the  said  testator  is  as  follows : 

**I  give,  devise  and  bequeath  unto  my  beloved  wife,  Neva 
Watenpaugh,  an  equal  undivided  one  third  of  all  the  property 
both  real  and  personal  of  which  I  may  die  seized,  or  possessed, 
to  have  and  to  hold  the  same  to  her,  her  heirs,  personal  repre- 
sentatives and  assigns  forever.  The  provisions  in  this  will  made 
in  behalf  of  my  said  wife  are  in  lieu  of  dower  and  of  her  dis- 
tributive share  in  my  estate." 

Item  4  is  as  follows: 

**I  give,  devise  and  bequeath  to  my  wife  the  undivided  two 
thirds  of  all  the  property  both  real  and  personal  of  which  I  may 
die  seized  or  possessed  to  have  and  to  hold  for  her  during  her 
natural  life,  or  so  long  as  she  shall  remain  my  widow  the  income 
thereof  to  be  for  the  support  of  herself  and  family.  I  direct 
that  the  undivided  two  thirds  of  the  proceeds  of  the  sale  of  my 
personal  property   after  the   payment  of   my   debts  shall  be 
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loaned  upon  real  estate  mortgages  which  shall  be  a  first  lien 
and  ample  security  therefor  and  the  income  shall  be  paid  to  my 
wife  during  her  natural  life  or  so  long  as  she  shall  remain  my 
widow.  Upon  the  death  of  my  said  wife  or  upon  her  marriage 
then  I  direct  that  the  said  property  shall  be  divided  among 
my  children  living  at  my  death  share  and  share  alike.  In  case 
any  of  my  children  die  either  before  or  after  my  death  leaving 
children  then  the  share  of  said  child  or  children  so  dying  shall 
be  divided  among  their  descendants." 

It  is  appellee's  contention  that,  under  the  terms  and  pro- 
visions of  said  will,  an  undivided  one-third  interest  in  the 
estate  of  the  said  decedent  descends  to  her  heirs,  under  the  pro- 
visions of  Section  3281  of  the  Code.  The  said  section  is  as 
follows : 

**If  a  devisee  die  before  the  testator,  his  heirs  shall  inherit 
the  property  devised  to  him,  unless  from  the  terms  of  the  will  a 
contrary  intent  is  manifest." 

Under  Code  Section  3280,  the  word  ** devise"  is  construed 
to  include  ** bequest,"  and  ** devisee"  includes  ''legatee;"  and 
we  shall  refer  to  the  gift  as  a  devise,  and  to  the  beneficiary  as  a 
devisee. 

The  question  for  our  consideration  is  whether  or  not,  under 
the  terms  and  provisions  of  the  will,  the  devise  to  the  wife,  Neva 
Watenpaugh,  was  of  such  character  that  it  passes  to  her  heirs, 
under  the  terms  of  said  section  of  the  Code,  it  being  established 
that  she  predeceased  the  testator.  The  appellants'  contention 
is  that  the  devise  to  the  wife,  Neva,  was  exactly  the  same  share 
in  the  estate  of  the  testator  that  she  would  have  received  under 
the  law,  had  no  will  been  executed;  and  that  because  thereof, 
she  takes  by  descent,  and  not  by  purchase;  and  that  her  heirs 
do  not  take  the  share  devised  to  her,  under  the  provisions  of 
Code  Section  3281. 

In  McAllister  v.  McAllister,  183  Iowa  245,  we  said: 

''In  the  absence  of  such  a  statute,  such  a  devise  must  have 
lapsed,  and  been  disposed  of  as  intestate  property.  This  statute 
was  enacted  to  obviate  that  result,  and  to  substitute  in  place  of 
the  devisee  those  persons  'who  would  presumably  have  enjoyed 
the  benefits  of  such  devise,  had  the  devisee  survived  the  death 
of  the  testator  and  died  immediately  afterwards.'  " 
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Our  inquiry  is  whether  or  not,  under  the  will  in  question, 
the  devise  lapses,  or  does  it  pass,  under  the  statute,  to  the  heirs 
of  the  predeceased  devisee? 

In  Herring  v.  Herring,  187  Iowa  593,  we  said : 

"It  is  well  settled  that,  where  a  devise  in  a  will  gives  the 
same  estate  to  the  devisee  that  he  would  take  under  the  statute 
of  descent,  if  there  were  no  will,  the  beneficiary  in  such  case 
still  takes  the  *  worthier  title'  by  descent,  and  not  under  the 
will.  Rice  v,  Burkhardt,  130  Iowa  520;  Tennant  v.  Snvith,  173 
Iowa  264;  OUpin  v.  Hollingsworth,  3  Md.  190  (56  Am.  Dec.  737, 
738) ;  Post  V.  Jackson,  70  Conn.  283  (39  Atl.  151) ;  Davidson 
V.  Koehler,  76  Ind.  398.'' 

It  is  the  appellants'  contention  that,  under  the  terms  of  the 
will  in  question,  and  under  the  rule  above  announced,  the  testa- 
tor, by  the  terms  of  his  will,  gave  to  his  widow  exactly  the  share 
of  his  estate  which  she  would  have  been  entitled  to  under  the 
statute  of  descent,  if  there  had  been  no  will;  and  that,  in  the 
event  she  had  survived  him,  she  would  have  taken  the  worthier 
title  by  descent,  and  not  under  the  will.  If  it  be  true  that,  under 
the  terms  and  provisions  of  the  will,  the  widow  of  the  testator, 
if  she  had  survived  him,  would  have  taken  under  the  will  ex- 
actly the  share  in  the  estate  of  the  testator  which  she  would 
have  taken  under  the  statute,  had  there  been  no  will,  then  it 
follows  that  she  would  have  taken  such  share  by  descent,  and 
not  by  devise  or  purchase.  Appellants  contend  that  the  instant 
case  is  controlled  by  our  ruling  in  Tennant  v.  Smith,  173  Iowa 
264,  and  Herring  v.  Herring,  187  Iowa  593. 

In  Tennant  v.  Smith,  supra,  the  clause  under  consideration 
was  as  follows: 

"I  give  and  bequeath  to  my  husband,  Jonathan  Duncan, 
such  share  of  my  estate  as  he  is  entitled  to  have  and  receive 
under  the  laws  of  the  state  of  Iowa." 

We  held  that,  under  this  provision  of  the  will,  the  husband 
would  take  ** exactly"  the  "provision  which  the  law  would  make 
for  him,  and  that,  therefore,  where  he  predeceased  the  testatrix, 
his  heirs  would  not  take  the  share  so  devised  to  him,  imder  the 
terms  of  Section  3281  of  the  Code. 

In  Herring  v.  Herring,  supra,  the  clause  in  the  will  under 
consideration  was  as  follows : 
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**I  give,  and  bequeath  to  my  husband,  Peter  Bohret,  all 
that  share  or  part  of  my  estate,  real,  personal  and  mixed,  which 
would  go  to  him  under  the  statute  of  distribution  of  this  state, 
if  I  should  die  intestate,  neither  desiring  to  increase  nor  curtail 
his  said  distributive  share  or  interest  in  my  estate,  but  intending 
to  leave  him  to  take  just  so  much  as  the  law  gives  to  a  surviving 
husband  in  cases  of  intestacy." 

We  held  that,  under  this  clause  of  the  will,  the  husband 
would  take  precisely  what  was  given  him  under  the  statute  of 
distribution,  and  that,  since  he  predeceased  the  testatrix,  nothing 
passed,  under  the  will,  to  his  heirs. 

It  is  apparent  that,  in  the  Tennant  case  and  ia  the  Herring 
case,  the  bequest  was  expressly  limited  to  the  exact  amount 
which  the  beneficiary  would  have  received  under  the  laws  of 
descent.  The  language  of  the  bequest  in  each  case  expressly 
provides,  in  effect,  that  it  is  the  intention  to  bequeath  the  iden- 
tical share  provided  by  the  statutes  of  the  state.  In  the  instant 
case,  however,  we  find  more  in  the  will  than  in  either  of  the 
wiUs  in  the  cited  cases.  This  will,  like  all  other  wills,  must  be 
construed  in  its  entirety,  and  when  so  construed,  we  find  that, 
in  addition  to  the  second  item  of  the  will,  under  the  fourth 
item  of  the  will  the  testator  gives  to  his  wife  the  use  of  the 
undivided  two  thirds  of  all  his  real  and  personal  property  during 
her  natural  life,  or  so  long  as  she  should  remain  his  widow. 
Had  the  widow  survived  her  husband,  she  would  have  taken 
an  undivided  one  third  of  all  of  his  property,  and,  in  addition 
thereto,  she  would  have  ^taken  the  use  of  the  remaining  two 
thirds  of  his  property  for  the  term  of  her  natural  life,  or  during 
her  widowhood. 

For  the  purpose  of  determining  whether  the  property  be- 
queathed under  the  will  passes  to  the  heirs  of  the  predeceased 
legatee,  it  is  necessary  for  us  to  construe  the  will  in  its  entirety, 
and  to  construe  it  as  though  the  predeceased  devisee  had,  in 
fact,  survived  the  testator.  We  are  ito  determine  just  what  the 
legatee  would  have  received,  had  she  been  living  at  the  time  of 
the  testator's  death;  and  in  order  to  do  so,  we  must  read  the 
will  in  its  entirety.  When  this  is  done,  we  find  that  she  would 
have  obtained  under  the  will  more  than  the  share  allowed  her 
under  the  statute  of  descent;  for,  in  addition  to  the  one  third 
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provided  by  law,  she  would  have  received  the  estate  created  in 
the  two  thirds  of  the  testator's  real  and  personal  property.  The 
widow,  had  she  survived,  would,  therefore,  have  received  a  larger 
estate  than  that  given  her  by  the  statute  of  descent.  The  will 
gave  her  more  than  the  law  would  have  given  her,  and,  had  she 
survived  the  testator,  she  would  have  taken  more  under  the 
will  than  she  could  have  taken  under  the  statute.  That  being 
true,  the  rule  invoked  that  she  would  take  under  the  law  as  the 
worthier  title  does  not  apply,  and  the  heirs  of  the  predeceased 
legatee  are  entitled,  under  Section  3281  of  the  Code,  to  at  least 
so  much  of  the  entire  estate  bequeathed  to  the  predeceased  lega- 
tee as  was  in  existence  and  available  to  them  at  the  time  of  the 
death  of  the  testator. 

We  are  of  the  opinion  that  the  decree  of  the  lower  court 
was  correct,  in  awarding  to  the  heirs  of  Neva  Watenpaugh  an 
undivided  one  third  of  the  estate  of  the  testator,  and  the  decree 
of  the  district  court  must,  therefore,  be — Affirmed. 

Stevens,  C.  J.,  Evans  and  Abthub,  J  J.,  concur. 
Weaver,  Preston,  and  De  Graff,  JJ.,  dissent. 


Ida  McDonald,  Administratrix,  Appellant,  v.  Yellow  Taxicab 

Company,  Appellee. 

EVIDENOE:     Weight  and   Biii&cieiicy — ^Interested   and   Sole-suryivlng 

1  Witneeses.  Testimony  by  a  vitally  interested  and  sole-surviving 
witness  to  a  transaction  is  not  necessarily  sufficient  to  command 
a  directed  verdict.  In  other  words,  the  law  will  not  necessarily 
stamp  such  testimony  as  100  per  cent  credible.  8o  held  where 
such  a  witness  testified  to  an  act  of  gross  negligence  on  the  part 
of  the  deceased,  but  where  the  jury  might,  in  view  of  attendant 
and  relevant  facts,  have  found  that  the  witness  was  fabricating 
his  story. 

WITNESSES:     Impeadunent — Contradictory  Statements  Out  of  Oonrt. 

2  Principle  reaffirmed  that  the  relevant  statements  of  a  witness  out 
of  court  different  from  his  relevant  statements  in  court  are,  on 
proper  foundation,  always  admissible. 

Appeal  from  Woodbury  Disirict  Court. — George  Jepson,  Judge. 
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September  27,  1921. 
Rehearing  Denied  January  17,  1922. 

Action  at  law  to  recover  damages  for  the  death  of  de- 
ceased. He  was  a  passenger  in  one  of  defendant's  taxicabs.  The 
car  was  being  driven  by  one  Reed,  one  of  defendant's  em- 
ployees. It  is  claimed  by  plaintiff  that  the  cab  was  overturned, 
and  that  deceased  was  killed  because  of  the  negligence  of  de- 
fendant and  its  driver.  The  accident  happened  about  4  o'clock 
in  the  morning  of  October  3,  1919.  Deceased  and  the  driver 
were  alone  in  the  car,  and  both  in  the  front  seat.  Deceased 
was  instantly  killed.  No  other  eyewitness  testified  as  to  how 
the  accident  happened,  except  the  driver,  Reed.  Reed  testified 
that  deceased,  who  was  sitting  by  him  in  the  car,  became  fright- 
ened, and  grabbed  the  steering  wheel,  causing  the  car  to  turn 
and  tip  over ;  and  that  this  was  the  cause  of  the  injury.  At  the 
close  of  all  the  evidence,  the  trial  court  sustained  defendant's 
motion  for  a  directed  verdict  in  its  favor,  and  stated  in  the 
record  that  the  ruling  was  based  upon  the  undisputed  evidence 
of  the  driver,  and  that,  as  a  matter  of  law,  deceased  was  guilty 
of  contributory  negligence. — Reversed. 

A,  C.  Hatt,  J,  A,  Berry,  and  Henderson,  Fribourg  &  Hat- 
field, for  appellant. 

H.  W.  Brackney  and  Burgess,  Gill,  Sammis  &  Boylan,  for 
appellee. 

Preston,  J. — 1.  It  is  alleged,  and  the  evidence  shows,  that 
defendant  is  a  corporation,  and  that,  at  the  time  in  question, 
it  was  engaged  in  the  business  of  transporting  passengers  for 

hire,  as  a  common  carrier;  that,  on  the  date 
*  weight^and  suffl-  bcforc  Stated,  deceased  employed  defendant  com- 

ciency:   interested  ,,  xi-j*  j_i  •  a       » 

iind  sole  surviv-    pauy  to  transport  him  from  the  mam  part  of 
ing  wi  ess.         ^y^^  ^.^^  ^^  Riverside  Park  in  said  city,  in  one 

of  its  taxicab  automobiles,  which  was  used  in  transporting  pas- 
sengers; that  deceased  entered  one  of  defendant's  taxicabs, 
and  was  accepted  by  defendant  as  a  passenger  therein ;  and  that 
the  taxicab  was  under  the  control  of  and  was  being  operated 
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by  one  of  the  employees  of  the  defendant.  It  is  further  alleged 
that,  at  a  certain  point  on  the  route,  the  automobile  was  over- 
turned, and  decedent  killed;  that  deceased  was  without  fault; 
and  that  his  death  was  caused  by  the  negligence  of  the  defend- 
ant. A  number  of  grounds  of  negligence  are  alleged,  aud  they 
are  substantially  as  foDows:  Failure  to  equip  the  taxicab  with 
nonskid  tires;  failure  to  provide  the  wheels  of  the  taxicab  with 
proper  and  suitable  chains ;  driving  the  car  at  a  dangerous  and 
excessive  rate  of  speed,  at  the  time  and  immediately  before 
plaintiff's  intestate  was  killed;  that  the  driver  failed  to  keep 
a  proper  lookout  with  reference  to  the  condition  of  the  road; 
that  the  driver  took  a  dangerous  route,  when  there  were  other 
routes  which  could  have  been  taken  which  were  safe,  the  taking 
of  which  would  have  avoided  the  accident,  which  facts  were 
known  by  defendant;  that  defendant's  driver  failed  to  properly 
operate  the  car  or  to  have  the  same  under  proper  control ;  that 
defendant  caused  deceased  to  be  transported  in  an  automobile 
which  was  unsafe,  top-heavy,  and  unsuitable  to  be  used  in  trans- 
porting deceased,  in  the  condition  in  which  the  roads  were  at 
the  *time. 

Defendant  denies  any  negligence  on  its  part,  and  says  that 
the  death  of  plaintiff's  intestate  was  caused  by  his  own  neg- 
ligence. 

We  assume  that,  because  defendant  was  a  common  carrier 
and  deceased  was  its  passenger,  the  trial  court  held  that  there 
was  no  burden  upon  plaintiff  to  show  specific  negligence  on  the 
part  of  the  defendant,. or  that  negligence  in  the  matters  set  up 
as  such,  or  some  of  them,  had  been  sufficiently  shown ;  since  the 
verdict  was  directed  on  the  ground  that  deceased  was  guilty  of 
contributory  negligence.  At  any  rate,  that  is  the  principal 
point  argued,  and  it  will,  therefore,  be  the  point  discussed.  The 
evidence  bearing  upon  thatvpoint  will  be  referred  to,  and  a  brief 
reference  will  be  made  to  some  other  circumstances. 

The  park,  the  destination  of  deceased,  was  some  five  or  six 
miles  from  the  business  part  of  Sioux  City  by  one  route,  and  a 
mile  or  a  mile  and  half,  perhaps,  less  by  the  road  taken  by  de- 
fendant's driver  and  his  passenger.  The  longer  or  military 
road  was  level,  after  leaving  the  end  of  the  pavement ;  whereas 
the  route  taken  was  hilly.    There  is  evidence  tending  to  show 

Vol.  192  Ia.— 75 
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that,  at  one  point  on  the  longer  road,  the  street  was  torn  up, 
but  that,  by  a  detour  of  a  block  or  two,  one  could  get  back  into 
the  same  street  or  road ;  that  it  is  a  good  road  all  the  way ;  that 
the  place  where  the  detour  was  made  was  through  a  regular 
street,  with  houses  on  both  sides.  The  car  was  overturned  while 
proceeding  down  the  last  hill  before  reaching  the  park,  and 
when  the  car  was  about  halfway  down.  The  road  at  that  point 
was  about  18  or  20  feet  wide,  with  high  banks  10  to  20  feet 
high  on  either  side.  As  some  of  the  witnesses  put  it,  there  were 
really  no  ditches  at  the  side  of  the  road,  but  the  road  was 
rounded  up  in  the  center.  The  taxicab  was  a  Ford  town  car, 
with  covered  top.  The  front,  where  the  driver  sat,  was  not 
inclosed.  The  rear  part  only  is  inclosed,  but  the  stationary  top 
extends  over  both  the  inclosed  and  the  uninclosed  portion.  A 
number  of  witnesses  testifying  for  plaintiff  describe  the  condi- 
tion of  the  road,  the  position  of  the  car  and  of  deceased  under 
it,  the  description  of  the  car,  and  so  on.  Defendant's  witnesses 
also  describe  these  matters.  There  is  a  conflict  in  regard  to 
some  of  them.  As  we  understand  the  record,  the  general  direc- 
tion of  the  road  taken  was  northwesterly.  From  the  testimony 
of  plaintiff's  witnesses,  it  appears  that  some  of  them  went  out 
to  the  place  of  the  accident  soon  after  it  occurred.  They  testify 
that  there  had  been  much  driving  over  the  road  in  question  dur- 
ing the  fair,  and  that  the  roads  were  beaten  down  hard;  that 
it  had  rained  during  the  night;  that  the  rain  on  the  clay  had 
made  it  slippery  and  greasy;  that  the  road  was  slippery;  that 
they  noticed  the  tracks  of  the  car  in  question,  where  it  had 
slipped  and  skidded;  that  the  road  was  crooked,  winding,  and 
steep;  that  the  car  tipped  over  at  the  point  of  a  curve  in  the 
road ;  that  the  body  under  the  car  was  found  about  at  the  turn, 
or  perhaps  a  little  before  the  car  had  made  the  turn;  that  the 
turn  was  to  the  left;  that  this  car  was  tipped  over  on  its  side, 
and  was  across,  or  diagonally  across,  the  road  and  track,  with 
the  wheels  uphill;  that  there  were  no  chains  on  the  tires;  and 
that  none  of  the  tires  were  nonskid,  but  all  smooth.  Some  of 
them  say  that  there  was  no  equipment  for  a  Ford  car,  either 
chains  or  nonskid  tires,  that  would  have  prevented  the  car  from 
skidding,  under  the  conditions  as  they  existed,"  but  that  chains 
or  nonskid  tires  would  have  been  helpful  in  controlling  the  car. 
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One  witness  puts  it  that  it  would  make  a  difference  whether 
you  had  smooth  or  nonskid  tires,  or  whether  you  had  chains; 
that  a  car  with  nonskid  tires  would  skid  or  slip  quicker  than 
one  with  chains;  and  that  it  all  depends  on  how  a  man  handles 
a  car;  that,  under  conditions  such  as  testified  to,  chains  would 
be  better  than  nonskid  tires,  and  nonskid  tires  better  than 
smooth ;  that  he  wouldn  't  say  that  it  would  skid  anyhow,  under 
those  conditions,  even  with  chains,  until  he  had  tried.  Wit- 
nesses experienced  with  Ford  and  other  cars  testified  that,  in 
going  down  this  steep  hill,  when  the  road  is  of  clay  and  packed, 
and  wet  and  slippery,  with  smooth  tires  and  no  chains,  it  would 
cause  the  car  to  skid,  and  under  such  conditions,  the  car  would 
be  likely  to  skid  and  upset;  that,  the  way  in  which  the  body 
of  a  Ford  car  is  fastened  to  the  springs,  and  the  manner  of  sus- 
pension, it  would  cause  the  body  of  the  car  to  sway,  and  render 
it  more  likely  to  tip  over.  Some  of  the  witnesses  say  that  the 
road  was  so  slippery  that  they  slipped  in  walking  down  to  the 
body  from  the  top  of  the  hill,  and  that  they  slipped  so  that  their 
feet  went  out  from  under  them,  and  they  could  hardly  keep 
their  footing;  that  they  had  to  put  the  body  down,  to  rest,  in 
carrying  it  up. 

Another  witness  for  plaintiff  says  that  the  hill  was  about  a 
quarter  of  a  mile  long  or  more;  that  it  comes  down  through 
a  ravine,  with  trees  and  steep  banks  on  each  side;  that  he 
noticed  the  tracks  which  led  from  the  overturned  car  up  the 
hill ;  that  the  tracks  were  four  or  five  feet  from  the  north  bank 
up  to  the  time  the  car  tipped  over,  and  that,  from  the  appear- 
ance of  things,  there  had  been  a  little  skidding  to  that  point; 
that  the  track  he  saw  was  near  the  right  side  of  the  road  going 
west,  and  showed  a  little  skidding, — ^not  very  much;  that  the 
road  was  very  slippery. 

Another  witness  testifies  that,  in  going  down  that  hill  with 
such  a  car,  and  under  conditions  as  described  by  witnesses  for 
plaintiff,  one  would  lose  control  of  the  car,  and  it  would  slue 
around,  and  it  would  be  hard  to  tell  which  way  it  would  go; 
that  it  would  probably  turn  around.  Another  says  that,  under 
such  conditions,  one  would  lose  control  of  the  car,  and  if  it 
started  to  slip,  it  would  be  out  of  control,  and  would  be  apt  to 
turn  square  around  or  turn  over;  that  it  would  be  hard  to  tell 


1188  McDonald  v.  Yeux)w  Taxicab  Co.         [192  Iowa 

what  really  would  happen;  that  it  would  be  more  apt  to  turn 
clear  around,  unless  it  hit  some  obstruction  to  turn  it  over; 
that  it  would  make  a  difference  whether  the  power  was  con- 
nected; that,  as  long  as  you  have  your  wheels  turning,  you  are 
that  much  better  oflE;  that,  going  down  hill,  the  possibilities  of 
turning  over  would  be  greater  than  on  the  level  road;  that, 
if  it  started  to  swing  around,  going  down  hill,  it  could  happen 
very  easily,  and  at  that  place  it  could  happen  easily;  that  it 
could,  if  it  just  slued  around  there,  if  you  turned  the  car  very 
quickly;  that,  if  you  suddenly  turned  the  steering  apparatus, 
it  would  happen  anyhow,  whether  that  was  done  or  not;  that  it 
would  be  very  easy  for  that  car  to  turn  over,  going  down  a 
hiU. 

One  witness  describes  the  position  of  deceased  under  the 
car,  by  saying  that  the  wheels  were  uphill  and  the  body  was 
in  the  automobile,  just  the  head  visible ;  that  the  head  was  lying 
downhill,  the  opposite  from  the  wheels. 

Another  witness  states  that  a  Ford  town  car  differs  from  the 
ordinary  Ford  touring  car  only  in  that  it  is  more  top-heavy 
and  has  more  weight  on  top,  of  heavier  material ;  that  the  ad- 
justment  has  a  tendency  to  make  it  sway,  causing  more  swing 
to  the  body,  because  it  has  only  the  center  point  of  suspension, 
whereas  in  other  cars  the  springs  in  the  rear  have  two  points; 
that  the  rear  end  of  the  body  of  the  car  is  fastened  by  a  single 
bolt  in  the  Ford  town  car;  that  with  such  a  car,  if  it  **set  level,'' 
there  would  be  no  more  chance  of  its  losing  its  balance,  in 
moving  downhill,  and  of  its  skidding,  than  with  any  other  car, 
if  it  was  kept  going  straight  ahead;  but  that,  if  it  did  skid 
or  turn  sideways  while  it  was  going,  it  would  be  more  apt  to  tip. 
This  witness  says  further: 

**And  if  such  a  car,  going  downhill,  was  equipped  with 
smooth  tires,  and  had  no  chains  on,  if  the  car  started  skidding, 
you  could  not  hold  it, — that  is  all  there  is  to  it." 

The  widow  of  deceased  testifies  that  her  husband  never 
owned  an  automobile,  so  far  as  she  knew,  and  so  far  as  she 
knew,  did  not  know  how  to  run  one ;  that  he  knew  nothing  about 
an  automobile;  that,  in  September  and  October,  they  were 
living  at  Riverside  Park;  that  her  husband  went  to  and  from 
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the  city  by  the  street  ears,  and  so  far  as  she  knew,  had  never 
ridden  there  in  an  auto. 

Witnesses  testifying  for  the  defendant  say  that  the  tracks 
from  the  top  of  the  hill  to  where  the  car  was  overturned,  showed 
no  sliding  or  skidding;  that  it  had  sprinkled  during  the  night; 
that  there  were  nonskid  Firestone  tires  on  the  rear  wheels  of 
the  car  in  question,  and  smooth  tires  in  front.  The  weather 
observer  testifies  that  it  was  cloudy,  the  morning  of  October  3d, 
after  midnight,  and  began  raining  shortly  after  2  o'clock,  and 
continued  to  rain  until  close  to  4  o'clock.  The  driver,  Reed, 
says  that  the  destination  of  deceased  was  his  cottage  at  River- 
side Park,  which  he,  the  driver,  could  have  reached,  and  avoided 
the  hill,  by  going  by  the  military  paved  road  and  then  on  the 
level  road ;  that  he  had  driven  both  the  roads  before ;  that  de- 
ceased said  nothing  as  to  the  route  that  should  be  taken;  that 
witness  opened  the  rear  door  of  the  car  for  deceased,  but  that 
he  said  he  had  been  used  to  driving  himself,  and  would  rather 
ride  in  front,  and  that  he  got  in  in  front;  that  witness  had 
driven  both  roads  before.  He  says  further  that  it  had  rained 
some  before  they  started,  and  there  was  a  very  little  sprinkle 
as  they  started  out;  that  there  was  not  very  much  rain;  that 
the  car  had  nonskid  tires  on  the  rear  wheels. 

**I  do  not  know  whether  my  car  skidded  or  slid  any  time 
until  it  upset.  I  have  never  contended  that  the  car  ever  did 
slide.  Down  the  hill  where  the  accident  happened,  I  was  driv- 
ing three  or  four  feet  from  the  right  bank.  Until  tlie  car  was 
upset,  it  wasn't  sliding  or  skidding  at  all.  Going  down  that 
road  out  there,  just  as  you  make  a  kind  .of  a  turn  (I  was  keep- 
ing to  the  right-hand  side  of  the  road),  the  lights  at  the  turn 
would  be  right  square  into  the  bank,  and  at  that  place  deceased 
seemed  to  become  excited  or  something,  that  must  have  caused 
him  to  be  excited — I  was  driving,  and  wasn't  looking  for  any- 
thing of  that  kind  to  happen,  as  did  happen;  and  he  grabbed 
the  steering  gear  and  gave  it  a  turn,  a  sharp  turn,  to  the  left, 
and  the  car  upset,  and  lay  on  its  right  side,  the  front  end  facing 
the  left  bank  as  you  went  down.  After  upsetting,  the  rear  end 
of  the  car  was  four  or  five  feet  from  the  right  bank.  The  road 
was  a  smooth  one.  He  wasn't  thrown,  but  the  car  fell  on  him. 
I  was  not  thrown  out,  was  still  hanging  onto  the  steering  gear. 
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In  a  Ford  car,  they  will  turn  quick,  when  you  turn  the  steering 
wheel  a  little.  When  deceased  grabbed  hold  of  it,  the  car 
turned  to  the  left,  and  I  was  busy  trying  to  right  it,  and  he 
must  have  let  go.  It  was  all  done  in  very  short  order.  Just 
the  minute  the  car  was  turned,  why  it  took  long  enough  to 
travel  across — not  far  enough  to  go  into  the  left  bank.  She  went 
over,  I  should  say,  slow.  No  part  of  the  glass  or  any  other 
part  of  the  car  was  broken.  There  was  mud  on  the  right  front 
fender  and  on  the  knob  of  the  right  front  door,  which  remained 
closed.  The  car  was  in  perfect  condition.  Right  after  it  turned 
over,  I  shut  the  engine  off  and  got  out.  The  accident  happened 
about  4:15,  and  the  ambulance  came  at  5  o'clock.  When  I  shut 
off  my  engine,  there  was  no  light  from  the  car.  I  lit  matches 
and  discovered  deceased;  tried  to  get  him  out.  The  last  hill 
is  not  more  dangerous  than  the  first.  I  was  going  20  miles 
an  hour  from  Water  Street  up  to  the  end  of  the  paving.  When 
I  struck  the  dirt  road  and  had  to  go  down  the  long  hill,  I  went 
10  miles  an  hour.  I  went  down  the  second  hill  at  15  miles  an 
hour.  At  the  time  of  the  accident,  I  was  only  going  3  to  5  miles 
an  hour,  because  it  is  more  natural  for  a  person,  if  you  are  driv- 
ing anywhere  near  a  curve,  to  go  slow.  That  road,  with  lots  of 
traflSc  up  and  down  during  the  fair  \^eek,  or  meeting  ears  at 
the  turns,  is  more  dangerous  than  the  other  road;  but  at  4 
o'clock  in  the  morning,  I  should  say,  with  careful  driving,  it  is 
not  any  more  dangerous.  At  4  o'clock  in  the  morning,  it  re- 
quires more  careful  driving  on  this  last  hill  than  on  the  first." 

**Q.  Did  you  have  the  power  on  on  the  second  hill?  A. 
You  don't  need  it  until  you  get  pretty  near  the  bottom.  Q. 
Well,  did  you  have  your  power  on?  A.  I  have  forgot  now. 
I  had  my  power  on  on  the  third  hill,  because  that  is  always 
the  best  way  to  travel  down  hill,  where  you  are  taking  a  curve 
in  that  road  out  there,  then  you  have  absolutely  full  control  of 
your  ear.  I  never  gave  it  a  thought  as  to  whether  I  could  have 
gotten  deceased  out  there  as  quickly  the  other  road ;  it  is  further. 
Q.  But  you  have  pavement  more  of  the  way,  haven't  you?  A. 
I  don't  know  as  it  makes  much  difference." 

It  will  be  noticed  that  witness  contradicts  Mrs.  McDonald 
as  to  the  acquaintance  of  deceased  with  cars  and  their  operation. 
Witness  equivocated  somewhat  as  to  which  was  the  better  road 
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and  the  most  traveled.  He  was  asked  in  chief  whether  the  road 
he  took  is  generally  traveled  from  the  city  to  the  park,  and  his 
answer  was,  **Well,  it  is  the  shortest  route.*' 

**Q.  I  didn't  ask  you  if  it  is  the  shortest  route.  I  asked 
you  if  this  is  the  road  that  is  generally  and  universally  trav- 
eled, in  going  from  the  city  to  the  park.  A.  That  is  the  one  I 
always  traveled;  it  is  traveled  by  a  large  number  of  people,  a 
large  portion  of  the  travel  that  goes  out  to  the  park." 

He  testifies,  however,  that  he  has  been  both  ways.  Witness, 
on  cross-examination,  equivocated  somewhat  as  to  whether  the 
road  was  wet.    The  record  is: 

**Q.  But  you  haven't  answered  my  question, — was  the  road 
wet?  A.  I  said  it  had  rained  a  trifle  after  we  started.  Q. 
But  it  had  rained  that  evening  before  you  started  out?  A.  Yes, 
sir.  Q.  Was  the  road  wet  down  that  hill, — that  is  what  I  am 
asking  you?  A.  Somewhat,  yes.  Q.  Was  the  road  slippery? 
A.  The  ear  didn't  slip.  Q.  Was  the  road  slippery?  A.  I 
didn't  get  out  to  test  it.  Q.  You  got  out  afterwards, — didn't 
you  walk  by  where  the  automobile  was  turned  over?  Did  you 
walk  up  the  hill  to  where  the  ambulance  was?  A.  Yes,  sir. 
Q.  Was  it  slippery  then  ?  A.  I  had  no  trouble  getting  up.  Q. 
Was  it  slippery  then?  A.  Not  to  cause  me  any  trouble.  Q. 
You  wouldn't  say  it  wasn't  slippery?  A.  It  didn't  bother  me 
any.  Q.  Will  you  say  it  was  not  slippery  ?  A.  Well,  no,  I 
would  not  say  it  wasn't  slippery." 

Witness  also  contradicts  himself  as  to  whether  his  car 
skidded.  He  testifies  positively  that  there  was  not  a  particle  of 
skidding  shown  on  these  tracks  any  place  from  the  top  of  the 
hill  down  to  where  the  car  was  overturned,  but,  when  asked  if 
it  slid  when  they  were  trying  to  right  the  car,  he  says,  *  *  In  lift- 
ing the  car  and  pulling  at  it,  I  don't  think  it  slid  an  inch." 

**Q.  It  didn't  slide  a  particle?  A.  I  don't  think  it  slid 
any.  Q.  What  would  you  say  about  that?  A.  Well,  now,  I 
wouldn't  say, — I  can't  say." 

He  testifies  further : 

**Q.  Do  you  say  that  the  road  which  you  took  is  the  one 
most  frequently  traveled  when  the  road  is  wet  and  slippery? 
A.  I  wouldn't  say  that.  Q.  You  don't  say  that?  A.  No, 
sir.     Q.    You  won't  pretend  that?     A.     No,  sir.     During  the 
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worst  of  the  weather,  a  person  would  naturally  take  the  other 
road.  If  it  was  very  slippery,  the  other  road  would  be  the  best. 
Q.  Why  ?  A.  On  account  of  the  hill.  Q.  On  account  of  the 
danger  of  using  the  wet  road  with  the  hills,  isn't  that  true? 
A.  Yes,  sir.  Q.  And  you  knew  that,  didn't  you?  A.  Yes, 
sir.    Q.    You  knew  that  last  October?    A.    Yes,  sir.'' 

There  is  other  evidence  on  these  and  other  matters.  Per- 
haps we  have  set  out  too  much  of  the  evidence,  but  we  have 
attempted  to  set  out  enough,  and  only  enough,  to  show  the 
general  situation  and  conditions.  As  said,  the  trial  court  stated 
that,  because  Reed  testified  that  deceased  grabbed  the  wheel, 
and  because  this  was  not  contradicted  by  any  other  eyewitness, 
there  was  no  dispute  in  the  evidence;  and  that,  therefore,  de- 
ceased was,  as  a  matter  of  law,  guilty  of  contributory  negli- 
gence. Appellee  argues  that  plaintiff's  case  is  based  upon  the 
supposition  that  the  roadway  was  very  slippery  and  muddy; 
that  the  road  was  dangerous;  that  the  automobile  was  defective 
in  design,  was  not  equipped  with  nonskid  tires  or  chains,  and 
was  going  at  a  reckless  rate  of  speed.  Though  there  is  a  con- 
flict in  the  evidence  as  to  some  of  these  matters,  we  are  of  opin- 
ion that  the  jury  could  have  found  as  claimed  by  appellant. 
Appellee  says  that  appellant  ignores  the  sole  cause  of  the  acci- 
dent, which  was  the  negligence  of  deceased  in  grabbing  the 
steering  wheel  and  turning  the  car  sharply  to  the  left,  which 
caused  it  to  upset.  But  in  such  argument,  appellee  assumes 
that  there  is  no  conflict  on  the  question  of  the  alleged  contribu- 
tory negligence  of  deceased.  But  taking  into  consideration  all 
the  testimony  and  all  the  circumstances,  and  the  contradiction 
in  the  testimony  of  Reed  and  his  equivocation,  at  some  points, 
we  are  of  opinion  that  it  was  a  question  for  the  jury.  Without 
again  stating  all  the  circumstances,  the  jury  could  properly 
have  found  that  Reed  was  not  going  down  the  hill  slowly,  oi* 
with  proper  care,  and  that  he  did  not  have  his  car  under  con- 
trol; that  the  grounds  of  negligence,  or  some  of  them  at  least, 
had  been  established.  According  to  Reed's  theory,  there  was 
no  necessity  for  driving  slowly,  because  he  says  at  one  point  in 
his  testimony  that  it  was  no  more  dangerous  than  the  other 
hills,  and  that  he  had  been  traveling  much  faster  down  the  other 
hills.     The  jury  could  properly  have  infej-red  that  he  did  not 
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have  his  power  on.  The  evidence  shows  that  that  would  be  the 
better  way.  Reed  says  hfe  is  not  sure  whether  he  had  it  on  on 
the  other  hills,  and  that  it  was  not  necessary  to  have  it  on  until 
arriving  at  the  foot  of  the  hill.  The  jury  could  have  found  from 
the  evidence  that  the  road  was  very  slippery,  and  that  this  car 
did  skid  and  slip,  and  could  have  found  that,  umder  the  condi- 
tions shown,  it  was  not  only  possible,  but  likely  and  probable, 
that  the  car  would  tip  over,  even  though  deceased  had  not 
grabbed  the  wheel.  In  short,  the  jury  could  have  found,  from 
all  the  circumstances,  notwithstanding  Beed's  statement,  that 
deceased  did  not  grab  the  wheel. 

There  are  other  inferences  which  might  be  drawn  from  all 
the  evidence,  but  we  shall  not  go  into  them  further.  It  must 
be  remembered  that  here  was  a  tragedy  in  which  a  person  lost 
his  life.  Reed  was  charged  with  being  the  cause  of  it.  He  might, 
perhaps,  be  liable,  as  well  as  defendant,  for  damages.  There 
was  a  powerful  incentive  on  Reed's  part  to  shield  himself.  The 
mouth  of  the  only  other  person  present  is  closed.  Under  such 
circumstances,  and  under  this  record,  neither  the  court  nor 
the  jury  was  compelled  to  blindly  believe  every  word  Reed  said, 
and  just  as  he  said  it.  It  may  have  occurred  just  as  he  says. 
We  do  not  assume  to  say  whether  it  did  or  not;  but  it  was  a 
question  for  the  jury.  Appellant  cites  Bacus  v.  Chicago^  B,  <fe 
Q.  B.  Co.,  (Iowa)  118  N.  W.  751  (not  officially  reported),  as 
holding  that,  although  there  be  but  one  eyewitness  to  a  trans- 
action, his  testimony  is  not  necessarily  conclusive,  and  that  a 
different  condition  may  be  satisfactorily  established  by  the  facts 
and  circumstances  appearing  in  evidence.  We  think  this  is 
especially  so  where  the  only  other  person  or  witness  to  the 
transaction  is  dead.  We  have  so  held  in  niunerous  cases.  In 
Markey  v,  Markey,  108  Iowa  373,  a  bastardy  case,  speaking  of 
the  question  of  recognition,  the  court  said  that  such  evidence 
cannot,  in  the  nature  of  things,  be  controverted,  and  that  for 
that  reason  it  should  be  carefully  scrutinized,  and  received  with 
caution.  It  is  also  necessary  to  remember  that,  in  these  cases, 
from  the  nature  of  the  evidence  given,  it  is  not  subject  to  any 
worldly  sanction,  it  being  obviously  impossible  that  any  witness 
could  be  convicted  of  perjury  for  speaking  of  what  he  remem- 
bers to  have  been  said  in  a  conversation  with  a  deceased  person. 
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In  Watson  v,  Richardson,  110  Iowa  673,  678,  also  a  bastardy 
case,  language  similar  to  that  in  the  Markey  case  was  used,  and 
further,  that  such  testimony  must  necessarily  be  tested  by  its 
own  inherent  probability  or  improbability,  by  comparison  with 
other  evidence  in  the  case,  and  by  ordinary  rules  of  human  con- 
duct under  similar  circumstances. 

In  Holmes  v.  Conndble,  111  Iowa  298,  301,  an  action  in 
equity,  to  enforce  specific  performance  of  an  oral  promise  of  a 
person  deceased,  the  court  siaiid : 

**We  wish  to  say  something  as  to  the  rules  that  should 
govern  courts  in  passing  upon  cases  of  this  kind.  It  will  not 
do,  as  plaintiff's  counsel  seem  to  think  proper  [and  as  the  court 
did  in  the  instant  case],  to  hold  that,  because  a  certain  number 
of  witnesses  have  testified  to  the  making  of  the  contract,  and 
none  have  been  called  to  deny  it,  plaintiff's  case  is  established. 
The  lips  of  the  only  two  witnesses  who  could  deny  it  are  for- 
ever closed.  The  only  person  who  could  controvert  the  admis- 
sions alleged  to  have  been  made  is  the  dead  man,  against  whose 
estate  this  claim  is  produced.  There  is  no  defense  that  can  be 
made,  save  as  it  may  be  found  in  the  improbability  of  the  stories 
of  plaintiff's  witnesses,  when  tested  by  comparison  with  other 
evidence  in  the  case,  or  the  ordinary  rules  of  human  conduct 
under  similar  circumstances." 

The  same  case  quotes  from  Wallace  v.  Bappleye,  103  111. 
229,  to  the  effect: 

**It  is  incumbent  upon  the  court  to  look  upon  such  evidence 
with  great  jealousy,'  and  to  weigh  it  in  the  most  scrupulous 
manner,  to  see  what  is  the  character  and  position  of  the  witnesses 
generally,  and  whether  they  are  corroborated  to  such  an  extent 
as  to  secure  confidence  that  they  are  telling  the  truth." 

And  from  a  Pennsylvania  case : 

**The  temptation  to  set  up  claims  against  the  estates  of  de- 
cedents— particularly  such  decedents  as  have  left  no  lineal  heirs 
— is  very  great.  It  cannot  be  doubted  that  many  such  claims 
have  been  asserted  which  would  never  have  been  known,  had 
it  been  possible  for  the  decedent  to  meet  his  alleged  creditor  in 
a  court  of  justice.  Such  claims  are  always  dangerous,  and 
when  they  rest  upon  parol,  they  should  be  strictly  scanned," 
and  so  on. 
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In  other  words,  the  court  holds  that  such  a  claim  cannot  be 
considered  as  established,  as  a  matter  of  law,  because  witnesses 
have  testified  to  the  making  of  the  contract,  and  none  have  been 
called  to  deny  it.  The  Holmes  case  is  cited  and  followed  in 
Bremer  v,  Haag,  151  Iowa  449,  452 ;  Young  v.  McClannahan,  187 
Iowa  1184,  1191;  Boss  v.  Boss,  148  Iowa  729,  733  j  Finger  v. 
Anken,  154  Iowa  507,  511 ;  and  In  re  Estate  of  Chism4)re,  166 
Iowa  217,  223.    In  the  last  named  case,  at  page  224,  it  is  said : 

**It  has  been  frequently  held,  not  only  by  this  court,  but 
by  others,  that  uncontradicted  evidence  is  not  suflBcient  to  com- 
mand a  directed  verdict,  where  the  inferences  to  be  drawn  from 
all  the  facts  and  circumstances  are  open  to  different  conclusions 
by  reasonable  men.'' 

See,  also,  McNeill  v.  McNeill,  166  Iowa  680,  701 ;  Bohen  v. 
North  American  L.  Ins.  Co.,  188  Iowa  1349. 

Some  members  of  the  court  prefer  to  put  their  concurrence 
on  the  ground  that  defendant  was  a  common  carrier,  and  that 
the  burden  was  on  ij  to  explain  the  circumstances  of  the  fatal 
accident  consistently  with  its  own  freedom  from  negligence. 

2.  We  think  the  trial  court  erred  in  excluding  certain  evi- 
dence tending  to  impeach  Reed,  and  plaintiff's  attempt  to  l^y 
a  foundation  for  that  purpose.    After  he  had  been  asked  and 

he  had  answered  as  to  his  talking  with  Weisz 

*  impeachment:       or  Shinklc  on  the  hill,  at  the  time  they  came  out 

statements  out     with  the  ambulauce,  soon  after  the  accident,  he 

of   court.  <,      •, 

was  asked : 

**Q.  I  will  ask  you  whether  or  not,  at  that  time,  you  didn't 
state  that  you  were  going  down  the  hill,  and  the  rear  end  of  the 
car  started  to  skid,  and  you  thought  you  would  let  it  skid  to 
.the  side  of  the  bank.  Did  you  say  that  to  Mr.  Shinkle  or  Mr. 
Weisz,  or  words  to  that  eflfect,  at  that  time?  (Objected  to  as 
not  proper  cross-examination,  incompetent.  Sustained  as  not 
proper  cross-examination.     Exception.)" 

The  witness  had  stated  in  chief  that  his  car  did  not  skid 
at  all.  An  affirmative  answer  to  the  question  would  have  shown 
that  it  did  skid,  and  thus  would  have  contradicted  his  testimony 
in  chief.  Had  he  denied  it,  and  had  the  other  witnesses  testified 
that  he  did  so  say,  it  would  have  the  same  eflfect.  Furthermore, 
if  he  so  stated,  and  did  not  then  claim  that  deceased  grabbed 


1196  McQovERN  V.  McQovERN.  [192  Iowa 

the  wheel,  the  evidence  sought  to  be  elicited  might  tend  to 
show  that  Beed's  claim  that  deceased  grabbed  the  wheel  was 
an  afterthought,  to  shield  himself.  The  inquiry  was  as  to  a 
conversation  occurring  at  the  place  where  the  accident  occurred, 
and  very  soon  afterwards.  It  was  cross-examination,  and  com- 
petent. Appellant  cites  at  this  point  Reynolds  v.  Smith,  148 
Iowa  264.    It  seems  needless  to  discuss  this  point  further. 

It  is  thought  by  appellant  that,  even  though  deceased  did 
take  hold  of  the  wheel,  he  was  acting  in  an  emergency.  Ap- 
pellee contends  otherwise.  This  and  one  or  two  other  questions 
are  argued;  but,  having  decided  the  point  most  argued  and 
relied  upon,  we  shall  not  extend  the  opinion  to  discuss  the  other 
questions.  For  the  reasons  given,  the  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded. — Reversed. 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


T.  B.  McGovERN  et  al.,  Appellants,  v.  Jambs  W.  McQovern  et 

al.,  Appellees. 

APPEAL  AND  EBBOB:     Dismissal — Annnlmant  Action  Nnlllfled  by 

1  Win.  Plaintiff's  appeal  presents  nothing  more  than  a  moot  ques- 
tion, and  must  be  dismissed,  when  the  purpose  of  his  action  is,  as 
an  heir,  to  secure,  on  the  ground  of  mental  incompetency,  an  an- 
nulment of  certain  deeds  to  lands  executed  by  his  father,  and  when 
it  is  made  to  appear  that  the  father  died  testate;  that  his  will 
has  been  probated;  that  said  wiU  disposed  of  said  lands  in  iden- 
tically the  same  manner  in  which  the  deeds  disposed  of  them;  and 
that,  after  the  appeal  in  question  was  taken,  said  probate  of  the 
will  had,  by  lapse  of  time,  become  final  and  unimpeachabl^. 

APPEAL  AND  EBBOB:     Dismissal— Proof  of  Facts  NuUlfylng  Bight  , 

2  to  Maintain  AppeaL  When,  after  an  appeal  is  taken,  the  situation 
of  the  parties  so  changes  that  appellant  has  no  longer  any  right 
to  maintain  the  appeal,  such  change  of  situation  may  be  established 
in  the  appellate  court  by  evidence  not  made  of  record  in  the  iriaX 
court. 

APPEAL  AND  EBBOB:     Dismissal — ^Lack  of  Interest.     The  appellate 

3  court  will,  on  its  own  motion,  take  notice  of  the  fact  that,  on  the 
record  presented,  appellant  has  no  interest  in  the  appeal. 

Appeal  from  Polk  District  Court. — Hubert  Utterback,  Judge. 
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January  17, 1922. 

Action  to  set  aside  certain  deeds  on  the  grounds  that  the 
same  were  obtained  by  undue  influence,  and  that  the  grantor 
was  mentally  incompetent  to  execute  the  same.  The  trial  court 
dismissed  the  plaintiffs'  petition. — Appeal  dismissed. 

B.  D,  Robinson,  B,  J.  Cavanctgh,  and  Williams,  Lawrence, 
Chreen  <&  Qale,  for  appellants.^ 

John  L.  Gillespie  and  Carney,  Carney  &  Nelson,  for  appel- 
lees. 

Faville,  J. — ^At  the  threshold  of  the  case,  we  are  confronted 
with  a  motion  filed  by  appellees  to  dismiss  the  appeal.     This 
motion  has  been  ordered  submitted  with  the  case.    A  brief  re- 
view of  the  history  of  the  litigation  is  necessary. 

1.    APPRAL   and  rni  j        Ji         •  a*  ^     j      i. 

xbrob:  diBmifl-  The  dceds  m  question  were  executed  by 

.    sal:   annulment  -r  -^r  />%  v  •  ji       j.       « 

action  nuUifled     ouc  Jamcs  McGovem,  who  was  a  resident  of 

Qalesburg,  in  the  state  of  Illinois.  He  was  a 
man  of  considerable  means,  owning  real  estate  in  Illinois  and 
the  lands  in  question  in  Polk  County,  Iowa.  He  died  on  July 
15,  1913.  The  appellants  are  children  of  the  said  decedent, 
and  some  of  the  appellees  are  his  children  ^and  others  are  his 
grandchildren. 

The  said  lands  consist  of  a  quarter  section  of  land  in  Section 
32  and  240  acres  in  Section  22,  all  in  Beaver  Township,  in 
Polk  County. 

Following  the  chronological  order  of  events,  it  appears  that, 
on  August  20,  1909,  the  decedent  entered  into  a  written  agree- 
ment with  the  appellee  Joseph  B.  McQovem,  by  which  decedent 
agreed  to  sell  to  Joseph  the  quarter  section  of  land  in  Section 
32  for  a  consideration  of  $16,000. 

Upon  the  back  of  this  agreement  are  indorsed  payments  at 
different  dates,  from  September  28,  1909,  to  October  2,  1912, 
aggregating  $7,513.75  of  principal  and  interest. 

On  August  20,  1909,  the  decedent  also  executed  a  deed  con- 
veying said  quarter  section  of  land  to  Joseph  E.  McQovern,  re- 
citing that  said  deed  was  made  in  accordance  with  the  contract 
of  even  date,  for  the  sale  of  said  land.    This  deed  was  left  in 
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escrow  with  the  scrivener  who  drew  the  papers.  It  was  re- 
corded on  October  7,  1912. 

It  appears  that  the  decedent  executed  a  number  of  different 
wiUs  and  codicils.    The  last  will  was  dated  May  24,  1910. 

On  August  26,  1912,  the  decedent  executed  a  deed  con- 
veying the  north  half  of  the  northwest  quarter  and  the  east 
half  of  the  south  half  of  the  northwest  quarter  of  Section  22  to 
Joseph  E.  McGovem.  An  error  was  made  in  the  description 
contained  in  this  deed,  which  wa^  corrected  by  a  subsequent 
deed  dated  October  2,  1912,  conveying  the  west  half  of  the 
south  half  of  the  northwest  quarter,  in  place  of  the  east  half 
of  the  south  half  of  the  northwest  quarter. 

On  August  26,  1912,  decedent  also  executed  and  delivered 
to  Elizabeth  McQovern,  wife  of  decedent's  son  James  W. 
McGovern,  a  deed  to  the  north  half  of  the  southwest  quarter  and 
the  southeast  quarter  of  the  northwest  quarter* of  Section  22, 
creating  an  estate  for  the  lives  of  the  said  Elizabeth  and  her 
husband,  James  W.  McGovern,  with  remainder  to  their  children. 

On  the  same  day  the  decedent  also  executed  deeds  disposing 
of  certain  lands  owned  by  him  in  Knox  County,  Illinois,  to  two 
of  his  children,  the  appellees  Mary  A.  Lahey  and  Stephen 
McGovern. 

On  August  28,  1912,  the  decedent  executed  a  codicil  to  his 
last  will.    This  instrument  recites  that : 

'' Having  disposed  of  all  of  my  real  estate,  except  my  home 

in  the  city  of  Galesburg,  Illinois  •  •  •  I  desire  to  make  changes 

in  my  will  heretofore  made  by  me  to  suit  the  present  situation 
•  •  • 

* '  Second,  I  ratify  and  confirm  the  deeds  of  conveyance  here- 
tofore made  by  me  to  my  children. '* 

The  will  and  codicil  were  duly  admitted  to  probate  in  the 
county  court  of  Knox  County,  Illinois,  on  August  11,  1913. 

Immediately  following  the  death  of  the  decedent,  in  July, 
1913,  a  suit  was  commenced  in  the  circuit  court  in  Knox  County, 
Illinois,  to  set  aside  the  various  deeds  referred  to.  After  trial, 
an  appeal,  and  a  reversal  of  that  case,  a  contest  on  said  will  was 
joined  with  said  action  to  set  aside  said  deeds.  This  suit  was 
tried  to  a  jury,  on  the  issue  of  mental  incapacity  and  undue 
influence  on  the  part  of  the  decedent.    The  jury  found  against 
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the  contestants,  and  the  cause  was  again  appealed  to  the  Su- 
preme Court  of  Illinois,  and  reversed  and  remanded  for  a  new 
trial.    McGovern  v,  McGovern,  282  111.  97. 

Thereafter,  on  August  4,  1919,  all  of  the  parties  to  said 
action  in  Illinois  entered  into  a  stipulation,  providing  for  the 
dismissal  of  said  action,  at  complainants'  costs;  and  on  August 
18,  1919,  a  formal  judgment  of  dismissal,  and  for  costs,  was 
duly  entered  by  the  court. 

The  petition  in  this  cause  was  filed  in  the  district  court  of 
Polk  County,  Iowa,  on  July  18,  1913.  The  trial  was  not  begun 
until  March  27,  1919,  and  final  decree  was  entered  on  June 
14th  of  that  year.  It  is  now  made  to  appear,  by  duly  certified 
copy  of  the  order  of  the  district  court  of  Polk  County,  presented 
with  appellees'  motion  to  dismiss,  that,  on  March  21,  1919,  the 
said  will  and  codicils  of  the  testator  were  duly  admitted  to  pro- 
bate in  said  district  court  of  Polk  County,  and  ordered  recorded 
as  the  last  will  and  testament  of  said  decedent. 

Appellees  avail  themselves  of  Section  4151  of  the  Code,  and 
file  a  motion  to  dismiss  the  appeal,  on  the  ground  that  the  deci- 
sion of  this  court  can  in  no  way  affect  the  rights  of  the  parties, 
and  that  only  a  moot  question  is  involved. 

Appellees'  contention  is  that  the  will  and  codicils,  having 
been  duly  admitted  to  probate  in  the  state  of  Illinois,  on  August 
11,  1913,  cannot,  under  the  statutes  of  that  state,  be  now  at- 
tacked in  Illinois.  The  statute  of  Illinois  on  that  question  is 
duly  certified  as  a  part  of  appellees'  motion  to  dismiss. 

It  wiU  be  noticed  that  the  will  was  duly  admitted  to  probate 
as  a  foreign  will,  by  the  district  court  of  Polk  County,  on  March 
21,  1919. 

Our  statute.  Code  Section  3296,  provides  that  the  probate 
of  wills,  foreign  or  domestic,  shall  be  conclusive  as  to  the  due 
execution  thereof,  until  set  aside  by  original  or  appellate  pro- 
ceeding. We  have  held  that  this  section  contemplates  and  provides 
that  the  probate  of  wills  may  be  set  aside  by  original  pro- 
ceedings brought  in  the  district  court  where  the  will  has  been 
admitted  to  probate,  and  that  the  section  applies  to  foreign 
wills  admitted  to  probate  in  Iowa,  as  well  as  to  domestic  wills. 
Lynch  v.  Miller,  54  Iowa  516. 

Under  our  present  statute,  an  action  to  set  aside  a  will  must 
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be  brought  within  two  years  from  the  time  the  same  is  filed  in 
the  clerk's  oflSce  for  probate,  and  notice  thereof  is  given.  Chap- 
ter 63,  Acts  of  the  Thirty-seventh  General  Assembly. 

Under  the  statutes  of  Illinois,  certified  in  the  case  (Chapter 
148,  Kurd's  Revised  Statutes,  Par.  7),  no  action  can  now  be 
maintained  to  set  aside  the  will  of  the  testator  in  the  state  of 
Illinois,  the  limitation  for  such  action  being  one  year  after  the 
probate.  Neither  can  any  such  action  now  be  maintained  in  this 
state.  This  being  true,  what  effect,  if  any,  does  this  situation 
have  on  the  pending  appeal! 

Appellees'  contention  is  that  the  will  of  the  decedent  rati- 
fies and  confirms  the  deeds  that  had  been  previously  executed 
,  by  the  decedent,  conveying  his  real  estate  to  his  children. 

The  will  was  executed  two  days  after  the  execution  of  the 
deeds  in  question,  except  the  deed  to  the  quarter  section  con- 
veyed to  Joseph,  which  had  been  executed  in  1909,  and  was  in 
escrow.  Therefore,  all  of  the  deeds  were  in  existence  at  the 
time  of  the  execution  of  the  will,  with  the  exception  of  the  so- 
called  ** correction  deed,"  which  was  executed  in  October,  1912, 
merely  to  correct  an  apparent  error  in  the  description  con- 
tained in  one  of  the  deeds. 

Appellees'  contention  at  this  point  is  that  the  only  issues  in- 
volved in  the  instant  case  are  as  to  the  mental  incapacity  of  the 
grantor  in  the  said  deeds,  and  whether  or  not  there  was  undue 
influence  in  the  procurement  of  the  same.  It  is  contended  that, 
even  though  we  should  reverse  the  decision  of  the  trial  court, 
and  should  hold  that  the  deeds  were,  in  fact,  obtained  by  un- 
due influence,  and  that  the  grantor  was  mentally  incompetent 
to  execute  the  same,  the  result  would  avail  the  appellants  nothing 
whatever,  for  the  reason  that  the  will  ratified  and  confirmed  the 
said  deeds,  and  that  the  validity  of  the  will  is  in  no  way  in- 
volved in  this  action,  and  that  no  action  can  now  be  brought  to 
vacate  and  set  aside  the  said  will,  and  that  it  must  stand  as  a 
verity,  incapable  of  attack  or  impeachment. 

The  appellants  resist  the  motion  of  the  appellees  to  dismiss 
A  PEAL  AND  ^^®  appeal,  said  resistance  being  based  chiefly 
i»Roa:^^dUniu-  qu  the  grouud  that  the  matters  set  up  by  the 
facto  nullifying    appellees  iu  their  motion  to  dismiss,  were  not 

ri^bt  to  mam-  ■^*  ' 

uin  appeal         made  of  record  in  the  trial  court  in  the  instant 
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case,  and  therefore  cannot  be  considered  by  us  upon  the  mo- 
tion to  dismiss.  This  contention  on  the  part  of  the  appellant  is 
not  well  taken.  Our  statute  is  broad  in  regard  to  the  matter 
of  the  submission  of  a  motion  to  dismiss  an  appeal.  Code  Section 
4151  is  as  follows : 

**  Where  appellant  has  no  right,  or  no  further  right,  to  prose- 
cute the  appeal,  the  appellee  may  move  to  dismiss  it,  and  if  the 
groujids  of  the  motion  do  not  appear  in  the  record,  or  by  a  writ- 
ing purporting  to  have  been  signed  by  the  appellant  and  filed, 
they  must  be  verified  by  affidavit. ' ' 

Code  Section  4152  provides  as  follows: 

**The  appellee  may,  by  answer  or  abstract  filed  and  verified 
by  himself,  agent  or  attorney,  plead  any  facts  which  render  the 
taking  of  the  appeal  improper  or  destroy  the  appellant's  right 
of  further  prosecuting  the  same,  to  which  the  appellant  may 
file  a  reply  or  abstract  likewise  verified  by  himself,  his  agent  or 
attorney,  and  the  question  of  law  or  fact  therein  shall  be  deter- 
mined by  the  court,  upon  such  evidence  and  in  such  form  as 
it  may  prescribe." 

Under  these  provisions  of  the  statute,  it  is  clear  that  our 
practice  provides  for  just  such  a  proceeding  as  has  been  instituted 
by  the  appellees  in  this  court.  Appellees  filed  herein  their  motion 
to  dismiss  this  appeal,  on  the  ground  that  the  appellants  have  no 
further  right  to  prosecute  the  same,  because,  by  reason  of  the 
changed  situation  disclosed,  it  will  avail  the  appellants  nothing 
whatever  to  reverse  the  case,  and  only  a  moot  question  is  pre- 
sented for  our  consideration. 

The  statute  expressly  provides  that,  where  the  grounds  of 
the  motion  to  dismiss  do  not  appear  in  the  record,  the  facts  which 
destroy  the  appellants'  right  to  further  prosecute  the  appeal  may 
be  shown  by  answer  or  abstract,  duly  verified. 

In  accordance  with  this  provision,  the  appellees  have  sup- 
ported their  motion  to  dismiss  the  appeal,  with  duly  certified 
and  exemplified  copies  of  the  records,  showing  the  facts  upon 
which  they  predicate  their  right  to  dismiss  the  appeal,  which 
records  have  established  before  us 'the  ultimate  question  of  fact 
that  the  will  of  the  decedent  was  duly  admitted  to  probate  in 
Knox  County,  Illinois,  and  that  the  action  to  vacate  and  set 
aside  the  same   was   finally   dismissed   by   judgment  of   said 

Vol.  192  Ia.— 76 
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court,  and  that  the  will  was  duly  admitted  to  probate  in  the 
district  court  of  the  state  of  Iowa,  in  and  for  Polk  County,  on 
March  21,  1919. 

The  fact  is  also  established,  by  proper  record  in  support  of 
said  motion,  that  no  action  can  now  be  brought  to  vacate  and 
set  aside  said  will  under  the  statutes  of  the  state  of  Illinois.  It 
also  is  apparent  that,  under  our  own  statute"  of  limitations,  no 
action  can  now  be  brought  to  vacate  and  set  aside  said  will  in 
the  state  of  Iowa. 

The  appellants  do  not  controvert  the  facts  in  regard  to  this 
record,  and  their  contention  that  the  matters  which  have  so 
arisen  since  the  trial  of  the  case  were  not  made  of  record  in  the 
lower  court,  and  therefore  do  not  come  before  us  on  the  appeal  in 
the  regular  way,  is  obviously  not  well  taken. 

We  must  and  do  hold,  upon  the  showing  made,  that  the  will 
of  the  testator  cannot  now  be  attacked,  either  in  the  state  of 
Illinois  or  in  this  state.  That  being  true,  we  are  met  with  the 
question  as  to  whether  or  not  a  decision  of  the  instant  case, 
under  the  existing  conditi6ns,  involves  anything  more  than  the 
determination  of  a  moot  question. 

As  stated,  this  action  is  brought  to  vacate  and  set  aside 
certain  deeds.  The  appellants  alleged  their  right  to  maintain 
the  action  because  they  were  children  and  heirs  at  law  of  the 
grantor  in  the  deeds.  The  appellees  admitted  the  allegations 
of  the  appellants'  petition  to  that  effect,  and  alleged  in  their 
cross-bill  that  all  of  the  parties  to  this  action  are  heirs  at  law 
of  the  said  James  McGovem,  deceased.  It  is  the  appellees'  con- 
tention that  the  appellants  have  no  longer  the  right  to  prosecute 
this  appeal  as  heirs  at  law  of  the  said  decedent,  because,  upon 
the  record  now  shown  in  support  of  this  motion,  it  affirmatively 
appears  that  the  decedent  left  a  will  which  disposed  of  the  said 
property,  which  will  has  now  been  admitted  to  probate,  es- 
tablished as  a  verity,  and  cannot  now  be  impeached,  because 
of  the  statute  of  limitations. 

If  appellees  are  right,  the  only  thing  that  could  possibly  be 
ultimately  affected  by  our  decision  would  be  a  matter  of  costs, 
and  we  have  held  that  we  will  not  pass  upon  and  determine  an 
appeal  where  the  only  question  involved  is  one  of  costs. 

We  have  also  repeatedly  refused  to  determine  a  moot  ques- 
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tion,  under  circumstances  where  the  rights  of  the  appellant 
could  not  be  affected  by  a  reversal,  because  of  matters  that  had 
arisen  since  the  trial  of  the  case  in  the  lower  court. 

As  illustrating  our  holdings  under  various  conditions,  see 
MoUer  v.  Gottsch,  107  Iowa  238;  Mississippi  &  M.  B.  Co.  v, 
Byington,  14  Iowa  572 ;  Independent  Disi.  of  Alioona  v.  District 
Twp.  of  Delanmre,  44  Iowa  201 ;  Cutcomp  v.  Utt,  60  Iowa  156 ; 
Boos  V.  DuLin,  103  Iowa  331 ;  Potts  v.  Tuttle,  79  Iowa  253 ;  West 
V,  Fitzgerald,  72  Iowa  306 ;  Berry  v.  City  of  Des  Moines,  115  Iowa 
44;  Sawyer  v.  Termohlen,  144  Iowa  247;  Hatz  v.  Board  of  Svr 
pervisors,  173  Iowa  366;  Palmer  v.  Wolf,  178  Iowa  932;  In- 
dependent Sch.  Dist,  V,  Pennington,  181  Iowa  933 ;  In  re  Estate 
of  Hoyt,  182  Iowa  876. 

Appellants  submit  no  argument  in  support  of  their  re- 
sistance to  the  motion  to  dismiss  the  appeal,  as  is  allowed  under 
Section  43,  Paragraph  4,  of  our  rules.  This  should  have  been 
done.  Appellees'  argument  on  the  question  is  very  limited. 
It  is  exceedingly  unfair  to  the  court  to  permit  a  question  of  this 
importance  to  be  submitted  without  the  aid  of  briefs  and  argu- 
ments of  counsel. 

A  very  similar  question  was  presented  to  the  Supreme  Court 
of  Illinois  in  the  appeal  of  the  suit  involving  the  deeds  in  this 
state.  McGovern  v.  McGovern,  268  lU.  135  (108  N.  B.  1024). 
A  suit  was  commenced,  to  vacate  and  set  aside  the  deeds  exe- 
cuted by  the  decedent  conveying  certain  property  in  Illinois. 
These  deeds  were  executed  on  the  same  day  as  the  deeds  in  con- 
troversy in  this  action.  Almost  contemporaneously  with  the 
bringing  of  the  action  in  Illinois,  this  suit  was  started  in  the 
district  court  of  Polk  County.  The  case,  however,  was  held  in 
abeyance,  and,  as  before  stated,  was  not  tried  for  nearly  six 
years  after  it  was  started.  In  the  suit  in  Illinois,  the  defendants 
therein  did  not  set  up  the  said  will  of  the  decedent  as  a  defense, 
but  offered  the  same  in  evidence,  and  raised  the  question  that, 
even  if  the  deeds  were  set  aside,  the  will  would  still  prevail,  and 
that  plaintiffs  could  not  maintain  their  action  as  heirs  at  law  of 
the  decedent.  The  situation  was  somewhat  similar  to  the  one 
presented  to  us  in  the  case  of  Thomas  v.  Timonds,  179  Iowa  509. 
In  that  case,  we  said : 

**  Defendant  moved  that  further  proceedings  in  this  case  he 
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stayed  until  the  contest  interx)osed  by  plaintiffs  to  the  admis- 
sion of  the  decedent's  will  to  probate  be  determined.  That  in- 
strument purported  to  devise  and  bequeath  all  his  property  to 
defendant.  The  motion  was  sustained,  and  from  such  order 
plaintiffs  have  appealed.  Manifestly,  if  the  will  is  found  in- 
vulnerable to  the  charge  that  its  execution  was  the, product  of 
undue  influence  exercised  by  defendant,  or  that  the  decedent  was 
of  unsound  mind,  then  defendant  would  take  the  property  in 
controversy  under  the  will,  regardless  of  who  might  succeed  in 
this  action.  In  that  event,  a  trial  of  this  suit  in  equity  would  be 
unnecessary.  On  the  other  hand,  were  this  case  heard  first,  as 
the  several  transfers  antedate  the  will  considerable  periods,  the 
decision  would  not  be  decisive  of  the  will  contest.  Moreover,  un- 
til the  will  should  be  admitted  to  or  denied  probate,  it  could  not 
be  known  whether  the  plaintiffs  had  such  an  interest  in  the 
property  as  would  entitle  them  to  maintain  the  suit  to  set  the 
deeds  and  assignments  aside.  For  these  reasons,  the  court 
rightly  ordered  that  the  contest  on  the  probate  of  the  will  be 
first  determined." 

In  the  case  in  Illinois,  it  was  contended  that,  inasmuch  as 
the  will  was  proved  by  the  defendants,  in  order  for  the  plain- 
tiffs to  show  any  right  in  the  property  it  was  necessary  that  the 
issue  as  to  both  the  deeds  and  the  will  should  be  tried  put.  The 
court  said : 

**The  two  deeds  here  sought  to  be  set  aside  were  dated  and 
executed  August  26,  1912.  The  original  will,  dated  May  24, 
1910,  devised  the  real  estate  mentioned  in  the  bill  here,  to  the 
same  grantees,  substantially  as  specified  in  the  respective  deeds, 
and  the  second  codicil,  dated  August  28,  1912,  two  days  after 
said  deeds  were  executed,  specifically  stated  that  the  testator 
had  disposed  of  all  of  his  real  estate  except  his  home  in  Gales- 
burg,  Clause  2  therein  providing,  among  other  things:  *I  ratify 
and  confirm  the  deeds  of  conveyance  heretofore  made  by  me.' 
The  pleadings  in  the  case  made  no  reference  of  any  kind  to  said 
will  or  codicils.  On  the  trial  of  the  case,  appellants  introduced 
said  will  and  codicils,  along  with  the  certificate  of  probate  there- 
of. *  *  *  The  rule  has  long  been  established  that,  in  equity 
proceedings,  the  plaintiff  must  show  an  actual  existing  interest 
in  the  subject-matter  of  the  suit,  and  will  not  be  permitted  to 
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bring  a  bill  for  part  of  a  matter  only,  so  as  to  expose  a  defend- 
ant to  be  harassed  by  repeated  litigations  concerning  the  same 
thing ;  that  the  bill  should  be  so  framed  as  to  afford  ground  for 
a  decision  on  the  whole  matter  at  one  and  the  same  time,  and, 
so  far  as  possible,  prevent  future  litigation  concerning  it;  that 
courts  of  equity  discourage,  so  far  as  practicable,  unreasonable 
litigation.  1  DanielFs  Ch.  PI.  &  Pr.  (6th  Am.  Ed.)  316,  330, 
331^  Story's  Eq.  PL  (10th  Ed.)  Sec.  287;  Mitford  &  Tyler's 
PL  &  Pr.  in  Eq.  275;  Cooper's  PL  •ISS.  One  of  the  favorite 
objects  of  a  court  of  equity  is  to  do  full  and  complete  justice 
by  avoiding  multiplicity  of  suits.  Spear  v.  Campbell,  4  Scam. 
424.  From  this  record  it  is  self-evident  that  the  two  issues, — 
that  as  to  the  validity  of  the  deeds  and  that  as  to  the  will  and 
codicils, — involve  the  same  subject-matter.  The  deeds  and 
the  second  codicil  were  executed  within  two  days  of  each  other, 
and  it  is  manifest  from  this  record  that  most,  if  not  all,  of  the 
facts  that  might  tend  to  show  the  invalidity  of  one  would  also 
tend  to  show  the  invalidity  of  the  other,  especially  on  the  ques- 
tions of  mental  incapacity  and  undue  influence.  Beyond  ques- 
tion, if  the  deeds  and  codicils  referred  to  in  this  case  were  valid, 
the  setting  aside  of  these  deeds  would  not  in  any  way  benefit 
appellants.  *  •  *  Counsel  argue  further  that  appellees,  not  hav- 
ing raised  this  question  by  the  pleadings,  were  estopped  from 
raising  it  on  the  hearing.  Objections  that  the  plaintiff  has  no 
interest  in  a  suit,  if  the  defect  appears  on  the  face  of  the  bill, 
should  be  regularly  taken  by  demurrer  or  motion  to  dismiss,  and, 
if  not  patent  on  the  face  of  the  bill,  then  by  plea  or  answer. 
If  the  plaintiff's  interest  is  indispensable  to  a  decision  of  the 
matter  in  dispute  on  the  merits,  the  courts  will,  on  their  own 
motion,  take  notice  of  the  want  of  such  interest.  •  *  *  Moreover, 
as  already  stated,  the  last  codicil  of  the  will  ratified  and  con- 
firmed the  deeds  here  in  question,  and  therefore,  even  though 
there  had  been  a  misdescription  in  the  original  will  of  this  spec- 
ific property,  it  would  still  be  devised  by  the  second  codicil." 
In  the  instant  case,  the  will  of  the  decedent  was  not  offered 
in  evidence  in  the  lower  court,  and  was  in  no  way  referred  to  in 
the  pleadings  as  they  were  finally  made  up.  Appellants  pleaded 
that  they  were  children  and  heirs  at  law  of  the  decedent;  and 
the  appellees,  by  answer  and  by   cross-bill,   also  alleged  that 
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they  and  the  appellants  were  children  and  heirs  at  law  of  the 
decedent.  No  proof  was  offered  in  the  record  as  to  whether 
the  decedent  died  testate  or  intestate.  The  appellees  caused  the 
will  of  the  said  decedent,  which  had  been  admitted  to  probate 
in  Illinois,  to  be  admitted  to  probate  in  the  district  court  of 
Polk  County,  at  or  about  the  time  the  trial  of  this  cause  com- 
menced in  said  court.  Having  done  this,  the  appellees  merely 
bided  their  time  until  the  statute  of  limitations  had  run,  and 
now  present  to  us  the  records  in  respect  to  the  admission  of  said 
will  to  probate,  and,  by  their  motion  to  dismiss  the  appeal,  raise 
the  question  that  the  appellants  cannot  now  maintain  this  ac- 
tion, because  it  appears  that  the  decedent  died  testate ;  that  the 
will  has  been  established  by  the  probate  court  of  Illinois  and  ad- 
mitted to  probate  in  Iowa;  that  the  statute  of  limitations  has 
run ;  and  that  the  will,  being  so  established,  defeats  any  right  of 
the  appellants  to  in  any  event  claim  said  property  as  heirs  at  law 
of  the  decedent.  This  practically  presents  for  our  consideration 
the  question  of  the  appellants'  right  to  maintain  this  action  as 
heirs  at  law  of  the  decedent,  in  view  of  the  fact  that  there  has 
been  established  and  admitted  to  probate  the  will  of  the  said 
decedent,  and  that  the  same  is  now  no  longer  subject  to  im- 
peachment. 

This  motion  requires  us  to  pass  upon  the  question  that  was 
determined  by  the  Supreme  Court  of  Illinois  in  the  case  before 
it,  involving  the  deeds  in  that  state.    That  court  held  that,  in 
3.  APPEAL  AND         «r^«^  f^r  ^^^  appellants  in  said  action,  who  are 
ISSmI:  tick  of     identical  with  the  appellants  in  this  action,  to 
interest.  sccurc  a  Standing  in  court  to  set  aside  the  deeds 

of  the  decedent,  they  must  also  establish  the  invalidity  of  the 
will  and  codicil;  since  otherwise  they  would  have  no  interest 
in  the  property  alleged  to  be  conveyed  by  said  deeds,  and  no 
right  to  prosecute  the  case.  It  is  now  made  to  appear  before 
us,  not  only  that  there  was,  in  fact,  such  a  will  of  the  decedent, 
but  that  it  has  been  established  and  admitted  to  probate,  and 
cannot  now  be  called  into  question.  Practically  the  same  ques- 
tion comes  to  us  now,  in  another  form,  that  was  presented  to 
the  Supreme  Court  of  Illinois.  As  stated  by  that  court,  the  fact 
that  appellants  have  an  interest  in  the  property  is  indispc^nsable 
to  a  decision  of  the  matter  in  dispute  on  the  merits,  and  the 
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courts  will,  on  their  own  motion,  take  notice  of  the  want  of  such 
interest. 

It  is  now  made  to  appear  before  us,  by  the  record  in  sup- 
port of  the  motion  of  the  appellees,  that  there  is  in  fact  out- 
standing a  valid  and  subsisting  will  of  the  decedent,  which  will 
has  been  admitted  to  probate,  and  is  established  as  a  verity,  and 
cannot  now  be  impeached,  and  which  will  fails  to  give  appellants 
any  rights  in  the  premises  in  controversy. 

Appellants  had  a  standing  in  court  to  impeach  these  deeds, 
solely  on  the  theory  that  the  grantor  therein  died  intestate, 
and  that  they,  as  his  heirs  at  law,  would  have  an  interest  in  the 
property  if  the  deeds  were  vacated.  It  is  now  made  to  appear 
that  not  only  did  the  grantor  not  die  intestate,  but  that  his 
will  has  been  established,  and  cannot  now  be  set  aside. 

Appellants  file  a  resistance  to  appellees'  motion,  but  nowhere 
is  it  claimed  that  the  property  in  controversy  does  not  pass  under 
the  terms  of  said  will.  The  appellants,  therefore,  cannot  now 
claim  an  interest  in  said  property,  as  heirs  at  law  of  the  de- 
cedent. How,  then,  can  they  maintain  this  appeal?  What 
further  right  have  they,  as  heirs  at  law,  to  prosecute  this  ac- 
tion,  under  the  showing  now  made  before  the  court? 

When  the  case  was  tried,  the  appellants  had  a  standing  in 
court  as  heirs  at  law  of  the  decedent,  upon  the  face  of  the  rec- 
ord, but  under  the  terms  of  the  statute.  Code  Section  4151,  it  is 
now  made  to  appear  that  they  have  no  longer  a  right  to  prose- 
cute the  appeal,  because  it  affirmatively  appears  that  they  could 
not,  in  any  event,  under  the  present  conditions,  claim  the  prop- 
erty as  heirs  at  law  of  the  decedent,  which  is  the  only  capacity 
in  which  they  claimed  any  right  to  attack  the  deeds.  This  be- 
ing true,  and  the  record  before  us  establishing  such  fact  without 
dispute,  it  necessarily  follows  that  the  appeal  must  be  dismissed. 

We  acquiesce  in  the  conclusion  reached  by  the  Illinois  court 
in  the  controversy  in  that  state.  The  appellants  herein  cannot 
maintain  this  action  solely  in  the  capacity  as  heirs  at  law  of  the 
decedent,  in  the  face  of  an  established  will,  which  cannot  now  be 
set  aside  or  impeached  by  them. 

Appellants  contend,  in  resistance  to  the  motion,  that  the 
will  was  not  offered  in  evidence  in  the  trial  court.  That  is 
true,  but  appellees'  contention  is  that  the  record  shows  that  it 
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had  been  admitted  to  probate  at  that  time,  and  that  the  statute 
of  limitations  had  not  then  run,  as  is  now  the  case.  The  appel- 
lants knew  of  the  existence  of  the  will  and  of  its  admission  to 
probate,  as  shown  by  the  records  filed  before  us.  In  the  Illi- 
nois case,  the  court  said: 

**  Counsel  for  appellants  sup^p^est  that,  when  they  filed  the 
original  bill  in  this  case,  the  will  had  not  been  probated,  and 
therefore  no  other  avenue  was  left  open  to  them  than  to  file  this 
action  to  set  aside  the  deeds,  alone.  There  might  be  force  in 
this  contention  if  the  proof  showed  that  they  knew  nothing 
about  the  will  and  codicils  at  the  time  they  filed  the  original 
bill.  Be  that  as  it  may,  the  will  and  codicils  were  probated  long 
before  they  filed  their  amended  bill,  and  they  could,  at  any  time 
after  the  will  was  probated,  have  asked  leave  to  amend  the  bill 
in  a  proper  way,  so  as  to  bring  the  question  of  the  validity  of 
the  will  and  codicils  into  this  proceeding." 

For  some  reason,  the  appellants,  knowing  of  the  existence 
of  the  will  and  of  its  due  admission  to  probate,  and  after  hav- 
ing dismissed  their  case  in  Illinois,  involving  its  validity,  saw 
fit  to  try  this  case  on  the  theory  that  the  grantor  in  the  deeds  died 
intestate,  and  that  they  could  maintain  this  action  as  his  heirs 
at  law.  We  think  the  Supreme  Court  of  Illinois  was  correct  in 
its  conclusion  that  the  appellants  could  not  maintain  an  action 
to  vacate  the  deeds  executed  by  the  decedent  as  his  heirs  at 
law  while  there  was  outstanding  of  probate  the  will  of  said  de- 
cedent, under  which  appellants  would  have  no  interest  in  the 
property  in  question.  There  is  even  more  reason  to  apply  such 
rule  where  the  will  has  not  only  been  admitted  to  probate,  to  ap- 
pellants'  knowledge,  but  can  now  no  longer  be  subject  to  attack. 

Upon  the  record  now  before  us,  we  think  it  afl8rmatively 
appears  that  the  appellants  have  no  longer  any  right  to  prose- 
cute this  appeal,  because,  as  heirs  at  law  of  the  decedent,  they 
do  not  appear  to  have  any  interest  in  the  property  in  controversy. 

The  motion  of  the  appellees  must  be  sustained.  It  is  so  or- 
dered.— Appeal  Dismissed. 

Stevens,  C.  J.,  Evans  and  Arthur,  JJ.,  concur. 
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P.  W.  Miller^  Appellee,  v.  R.  V.  McCutchan,  Appellant. 

■ 

OOVENANTS:    Insufficient  Evidence  of  Damages.    Damages  for  breach 

1  of  a  warranty  because  of  the  existence  of  a  lease  on  the  property 
are  not  established  by  evidence  tending  to  show  that  plaintiff,  in 
selling  the  property,  allowed  the  purchaser  a  stated  sum,  to  over- 
come the  latter 's  objections  to  the  lease. 

DAMA0E8:     Fallnre  to  FnmiBh  Loan — ^Evidence.     Evidence  held  snf- 

2  ficient  to  justify  the  jury  in  rejecting  a  claim  for  damages  caused 
by  defendant's  failure  to  furnish  a  loan,  as  per  agreement. 

APPEAL  AKD  EB&OB:     Wben  Appeal  Lies — Order  in  re  Oost  Bond. 

3  Appeal  will  not  lie  from  an  order  refusing  to  increase  the  amount 
of  a  cost  bond. 

Appeal  from  Lee  District  Court. — J.  E.  Craig,  Judge. 

September  28,  1921. 
Rehearing  Denied  January  17, 1922. 

Action  at  law,  to  recover  damages  for  alleged  breach  of 
contract  for  the  exchange  of  property,  and  for  other  damages 
alleged  to  have  been  occasioned  to  the  plaintiif  by  false  repre- 
sentations by  the  defendant.  There  was  a  jury  trial.  Verdict 
and  judgment  for  plaintiff,  and  defendant  appeals. — Affirmed, 

John  M.  Rankin  and  Hughes  &  Dolan,  for  appellant. 
Herminghausen  cfc  Herminghausen,  for  appellee. 

Weaver,  J. — The  plaintiff,  owning  certain  property  known 
as  the  **Cook  Block*'  in  New  London,  Henry  County,  Iowa,  and 
defendant,  owning  a  tract  of  land  in  Marion  County,  Missouri, 
entered  into  a  written  contract  for  the  exchange  of  said  prop- 
erties, by  the  terms  of  which  defendant  was  to  pay  plaintiff  the 
sum  of  $2,500  **boot  money.''  Both  properties  were  incumbered, 
and  by  the  terms  of  the  exchange,  plaintiff  agreed  to  furnish 
defendant  a  loan  of  $7,000,  and  the  defendant,  in  turn,  agreed  to 
furnish  plaintiff  a  loan  of  $8,000,  the  purpose  of  this  agreement 
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being  to  enable  the  parties  to  care  for  existing  incumbrances. 
Each  was  to  furnish  the  other  a  merchantable  title  to  the  prop- 
erty conveyed,  and  to  pay  the  taxes  accrued  thereon,  and  **all 
insurance  upon  the  properties  was  to  be  transferred." 

In  pursuance  of  the  contract,  plaintiff  conveyed  the  '*Cook 
Block"  to  defendant,  the  deed  containing  a  clause  excepting  from 
the  warranty  a  mortgage  debt  to  the  amount  of  $7,000. 

The  defendant  having  failed  to  pay  the  agreed  difference, 
plaintiflE  brought  this  action  at  law,  to  recover  the  same.  In 
addition  thereto,  he  demanded  damages  because  of  an  alleged 
shortage  in  the  measurement  of  the  Missouri  land,  for  false 
representations  made  by  the  defendant  in  inducing  him  to  enter 
into  the  contract,  and  for  failure  to  pay  taxes  and  insurance. 

The  defendant,  in  answer  to  these  claims,  admits  the  making 
of  the  contract,  and  that  the  *'boot  money"  has  never  been  paid, 
but  seeks  to  avoid  payment  by  a  plea  of  counterclaims,  which, 
if  allowed,  will  more  than  equal  his  admitted  debt.  The  prin- 
cipal items  of  counterclaim  are:  (1)  That  the  incumbrance  on 
the  **Cook  Block"  which  was  excepted  from  the  plaintiff's 
warranty  was  limited  to  $7,000,  but  that  the  amount  defendant 
was  required  to  pay  to  remove  the  lien  exceeded  that  sum  to  the 
extent  of  $789.42,  which  excess  is  now  due  from  the  plaintiff; 
(2)  that  there  was  a  further  breach  of  the  plaintiff's  warranty, 
in  that  there  was  an  outstanding  lease  of  the  *  *  Cook  Block, ' '  by 
which  defendant  sustained  damage  in  the  sum  of  $3,000;  (3) 
that  plaintiff  failed  to  furnish  defendant  a  loan  of  $7,000  on  the 
Cook  Block,  and  defendant  was  obliged  to  obtain  it  elsewhere, 
to  his  damage  in  the  sum  of  $854.64;  (4)  that  plaintiff  falsely 
and  fraudulently  misrepresented  to  defendant  the  value  and 
rental  income  of  the  Cook  Block,  and  that  defendant,  relying 
thereon,  was  induced  to  make  the  exchange,  to  his  damage  in 
the  further  sum  of  $6,000;  and  (5)  a  claim  on  an  account  in 
favor  of  the  Farmers'  Bank  of  New  London  against  the  plain- 
tiff, alleged  to  have  been  assigned  to  the  defendant. 

The  plaintiff  does  not,  in  this  court,  contest  the  defendant's 
counterclaim  for  the  excess  of  the  lien  on  the  Cook  Block  over 
the  agreed  amount  of  $7,000,  but  takes  issue  on  all  the  other 
items.  There  was  a  jury  trial,  and  verdict  and  judgment  for 
plaintiff  for  $2,079.03.    The  defendant  appeals. 


k 
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I.  We  shall  take  no  time  in  discussing  the  details  of  the 
charges  of  misrepresentation  and  fraud  made  by  each  party 
against  the  other.  There  was  no  evidence  on  which  to  justify 
a  finding  of  damages  on  this  ground  in  favor  of  either  party,  and 
the  trial  court  might  well  have  so  ruled  on  its  own  motion,  and 
withdrawn  these  issues  from  the  jury.  But  it  is  clear  from  the 
record  that  the  jury  fairly  appreciated  the  situation,  and  did 
not  find  either  charge  to  have  been  sustained ;  and,  in  so  far  as 
the  errors  assigned  have  reference  to  these  issues,  we  shall  not 
discuss  them. 

II.  Again,  we  think  it  unnecessary  to  consider  assignments 
of  error  as  to  the  counterclaim  for  the  excess  of  the  mortgage 
lien  in  the  Cook  Block  over  the  contract  amount  of  $7,000.  While 
it  is  true  that  the  plaintiff,  in  pleading,  took  issue  on  that  claim, 
the  evidence  showed  without  dispute  that  the  lien  assumed  by 
defendant  was  limited  to  $7,000,  and  he  was  required  to  pay 
thereon  an  excess  of  $789.42.  The  trial  court  charged  the  jury 
that  defendant  was  entitled  to  recover  the  amount  so  paid  in 
excess  of  $7,000,  and  there  is  nothing  in  the  record  to  indicate 
that  the  jury  disregarded  the  instruction  in  this  respect.  On 
the  contrary,  it  is  quite  apparent  that  defendant  was  given 
his  proper  credit  on  this  item. 

III.  On  the  defendant's  claim  for  damages  to  the  amount 
of  $3,000  for  breach  of  warranty  in  the  conveyance  by  plain- 
tiff, by  reason  of  the  existence  of  an  outstanding  lease,  the  court 
1  covHNANTs-         charged  the  jury  that  the  lease  was  an  incum- 

iSidlnce°o£  brancc  against  which  defendant  was  entitled  to 

damages.  ^j^g  protection  afforded  by  plaintiff's  warranty, 

and  that  defendant  was  entitled  to  recover  what  he  had  paid, 
if  anything,  to  discharge  or  remove  such  incumbrance.  This  was 
a  correct  abstract  statement  of  the  law,  but  was  more  favorable 
to  the  defendant  than  he  was  entitled  to,  under  the  record  made. 
There  is  no  evidence  that  defendant  has  paid  or  removed  the  in- 
cumbrance. The  testimony  on  which  he  relies,  to  recover  in  this 
action,  is  that,  in  making  a  subsequent  trade  of  the  property, 
the  purchaser  raised  an  objection  because  of  the  lease,  and  that 
he  (defendant)  made  such  purchaser  an  allowance  of  $3,000  in 
the  trade  on  that  account.  Such  a  state  of  facts  is  insufficient  to 
sustain  a  finding  of  recoverable  damages.    He  does  not  claim  to 
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have  removed  the  incumbrance  or  to  have  been  put  to  any 
expense  on  account  thereof,  and  even  if  we  were  to  assume 
or  to  hold  him  entitled  to  prove  that  the  market  value  of  the 
property  was  unfavorably  affected  by  the  lease,  the  fact  that  he 
had  made  some  concession  on  that  account,  to  clinch  a  trade  with 
a  third  person,  would  be  no  evidence  in  support  of  such  claim. 
There  is,  therefore,  no  testimony  to  support  a  finding  for  de- 
fendant on  this  counterclaim,  for  anything  more  than  nominal 
damages. 

IV.  Neither  can  it  be  said  that  a  finding  by  the  jury  against 
the  defendant  on  his  claim  for  damages  because  of  plaintiff's 
failure  to  negotiate  a  loan  of  $7,000  on  the  Cook  Block  is  not  sus- 
tained by  the  evidence.     The  promise  to  pro- 

2    Damages:  fail-  ,  -is  j.v  •  ^  ^v  j. 

ure  to  furniah      curc  a  loan  specifies  nothmg  except  the  amount, 

nothing  being  stipulated  as  to  time  of  maturity 
or  rate  of  interest.  The  jury  could  also  find  that  defendant  not 
only  never  called  upon  plaintiff  to  procure  it,  but  rather  that 
defendant  took  the  matter  into  his  own  hands,  because  he  de- 
sired to  increase  the  loan  materiallyt  beyond  the  sum  of  $7,000. 
Indeed,  if  we  turn  to  his  pleading,  the  only  injury  he  alleges 
to  have  suffered  by  having  to  procure  the  loan  himself  was  in 
the  fact  that,  to  obtain  it,  he  was  required  to  pledge  as  security 
the  rents  accruing  upon  the  property,  by  reason  of  which  he 
says  he  was  **  deprived  of  the  rents  of  the  premises  for  that 
period,  and  thereby  damaged  in  the  sum  of  $854.64.*'  How  this 
served  to  ** deprive  him"  of  the  rents,  is  difficult  to  understand. 
If  they  were  collected  by  or  paid  over  to  the  mortgagor,  they 
operated  as  payments  pro  tanto  on  his  debt,  and  he  had  the 
benefit  thereof,  the  same  as  if  such  payments  had  been  made 
directly  to  himself.  This  counterclaim,  as  stated,  shows  no 
right  of  action  or  recovery  against  the  plaintiff,  and  a  verdict 
thereon  for  the  defendant  would  be  without  support. 

V.  Many  exceptions  were  taken  and  errors  assigned  upon 
the  charge  to  the  jury  and  upon  the  trial  court's  refusal  to  give 
other  requested  instructions.  The  charge  is  not  faultless;  but, 
in  so  far  as  it  is  open  to  criticism,  the  errors  are  principally  of 
a  technical  character,  and  without  prejudice  to  the  appellant. 
We  think  it  unnecessary  to  prolong  this  opinion  for  their  further 
consideration. 
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VI.  The  real  controversy  turns  upon  questions  of  fact, 
concerning  which  the  evidence  of  the  parties  is  in  conflict.  The 
issues  of  fact  thus  made  were  for  the  jury,  and  have  been  found 
against  the  appellant.-  There  is  no  such  showing  of  merit  or 
equity  or  of  convincing  facts  or  circumstances  as  to  suggest  the 
conclusion  that  a  new  trial  is  required  in  the  interest  of  sub- 
stantial justice.  The  verdict  is  such  as  indicates  the  conclu- 
sion that  defendant  ought  to  pay  the  boot  money  according  to 
his  contract,  subject  to  proper  credit  for  the  excess  of  the  lien 
on  the  Cook  Block;  and  in  this  respect  we  think  the  jury  did 
not  go  astray.  If  the  other  items  of  claim  and  counterclaim  were 
rejected  by  the  jury,  or  by  them  set  oflf  one  against  the  other,  as 
unimportant  makeweights  tossed  into  the  judicial  scales  by  the 
respective  parties,  we  cannot  say  that  their  verdict  was  errone- 
ous. 

VII.  The  appellant  assigns  as  reversible  error  the  over- 
ruling of  his  motion  to  increase  the  cost  bond  required  of  the 
nonresident  plaintiff  from  $50  to  $500.  It  seems  hardly  neces- 
3  Appeal  and         ^*^  *^  ^^^  ^^^^  *^®  amount  of  a  cost  bond,  if 

JeaMie8^^o?de"/  ^^®  ^^  required,  is  wholly  within  the  discretion 
in  re  cost  bond,  ^f  ^hc  court,  and  the  ruling  here  complained 
of  is  not  appealable.  It  may  also  be  added  that,  the  judgment 
in  favor  of  plaintiff  being  now  affirmed,  defendant  will  be  re- 
lieved of  any  anxiety  by  reason  of  the  court's  refusal  to  increase 
the  penalty  of  the  bond. 

Other  assignments  of  error  not  expressly  mentioned  or 
separately  discussed  by  us  are  necessarily  controlled  by  the  con- 
clusions we  have  hereinbefore  announced. 

We  find  no  reversible  error  in  the  record,  arid  the  judgment 
below  is,  therefore, — Affirmed. 

Evans,  C.  J.,  Preston  and  De  Graff,  JJ.,  concur. 


J.  E.  Scott,  Appellee,  v.  Barney  Habinck,  Appellant. 

VENDOR  AND  PXJBCHASEB:     Measure  of  Damages — ^Refusal  to  Sur- 

1     render  Possession.     A  purchaser  of  realty  who  reseUs  the  property 

prior  to  the  time  when  he  is  entitled  to  possession  may  not,  upon  the 

vendor's  refusing  to  surrender  possession,  recover  of  the   vendor 
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rents  and  profits  accruing  during  the  time  of  such  wrongful  with- 
holding, but  may  recover  of  the  vendor  whatever  amount  he,  the 
purchaser,  has  been  compelled  to  pay  as  damages  because  of  his 
inability  to  put  his  new-found  vendee  in  possession. 

ACTIONS:    Improper  Form  Treated  as  Proper.    A  technically  improper 

2  form  of  action,  with  full  issues  between  all  interested  parties,  will 
be  treated  as  sufficient,  when  the  sole  question  on  appeal  is  the 
proper  measure  of  damages. 

IiA2n>I.OBD  AKD   TENANT:     Bents  and  Profits— Who   Entitled   to 

3  Bents.  Principle  affirmed  that  rents  and  profits,  as  such,  are  recov- 
erable only  by  him  in  whom  was  the  right  of  possession  at  the  time 
the  rents  accrued. 

VENDOB  AND  PUB0HA8EB:     Breach  In  re  Possession— TJnaUowable 

4  ConnterclainL  A  vendor  of  land  who  wrongfully  refuses  to  sur- 
render possession  and  is  sued  by  the  purchaser  for  damages,  as  dis- 
tinguished from  rents  and  profits,  may  not  counterclaim  for  the 
value  of  improvements  placed  on  the  property  during  the  time  of 
the  wrongful  withholding. 

APPEAL  AND  EBBOB:     Behearlng — Scope  of  Bevlew.     Appellee  may 

5  not  have  a  rehearing  in  order  to  obtain  relief  which  he  could  only 
obtain  by  an  appeal  which  he  did  not  take. 

Appeal  from  Monona  District  Court. — C.  C.  Hamilton,  Judge. 

October  25,  1921. 
Supplemental  Opinion  January  17,  1922. 

Action  to  recover  damages  for  the  use  and  occupation  of 
land  sold  to  plaintiff  by  appellant,  who  is  alleged  to  have  wrong- 
fully refused  to  yield  possession  of  the  property  for  a  period  of 
two  years.  Plaintiff  also  demanded  recovery  on  certain  items 
more  particularly  mentioned  in  the  opinion.  By  order  of  court 
or  agreement  of  parties,  the  cause  appears  to  have  been  tried 
as  in  equity.  There  was  a  judgment  for  plaintiff  for  the  sum 
of  $5,091.06,  and  defendant  appeals. — Modified  and  affirmed. 

C.  E.  Underhill  and  Sims  &  Kuehnle,  for  appellant. 
Prichard  &  Prichard,  for  appellee. 

Weaver,  J. — The  pleadings  in  the  case  are  voluminous, 
and  we  shall  not  attempt  their  extended  statement.    So  much  of 
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the  elaims,  defenses,  and  counterclaims  as  are  material  upon  this 
1  vbndob  Airo        appeal  will  readily  be  comprehended  from  the 

m^52Se"of 'dam-   forcgoing  preliminary  statement  and  the  recitals 

JSfr^ndfn'os^    hereinafter  found. 

»««»^^-  On  March  16,  1917,  the  plaintiff  entered 

into  a  written  contract  with  the  defendant,  Barney  Habinck,  by 
which  Habinck  undertook  to  sell  and  convey  to  plaintiff  a  cer- 
tain farm  of  480  acres  in  Monona  County,  Iowa,  on  terms  and 
conditions  which  need  not  here  be  set  out,  except  to  say  that 
defendant  thereby  agreed  to  surrender  possession  on  March  1, 
1918.  Litigation  ensued  between  the  parties,  in  which  Habinck 
sought  to  avoid  and  set  aside  the  contract,  and  pending  those 
proceedings,  he  remained  in  possession  of  the  property.  The 
suit  resulted  in  a  judgment  sustaining  the  validity  of  the  sale, 
and  Habinck  finally  gave  way,  and  quit  the  premises  about 
March  1,  1920;  and  thereupon  plaintiff  brought  this  action  to 
recover  the  damages  which  he  alleged  he  had  suffered  by  reason 
of  defendant's  wrongful  detention  of  the  property,  such  damages 
specified  in  the  petition  being  the  rents  and  profits  of  the  prem- 
ises at  the  rate  of  $4,800  per  year.  Plaintiff  further  alleged  he 
had  suffered  other  damages,  in  that  defendant  refused  to/ unite 
with  him  in  procuring  or  renewing  a  loan  on  the  land,  as  he 
had  agreed  in  the  contract,  thereby  putting  the  plaintiff  to 
additional  expense  and  increased  interest.  He  also  asked  to 
recover  the  amount  of  a  promissory  note  of  $280  and  interest. 
The  defendant  admits  the  making  of  the  contract,  the  liti- 
gation resulting  therefrom,  its  unfavorable  termination,  and  his 
retention  of  the  possession  for  the  period  of  two  years  after  the 
date  prescribed  therefor  in  the  contract.  He  also  admits  the 
giving  of  the  promissory  note,  and  that  it  is  unpaid.  Among 
other  defenses,  the  defendant  alleged  in  his  answer  that,  within 
a  few  days  after  the  execution  of  the  contract  in  March,  1917, 
and  while  defendant  was  still  in  rightful  possession  of  the  land, 
plaintiff  resold  the  property  to  Peter  Lamp,  who,  in  turn,  has 
since  sold  and  transferred  the  same  to  0.  M.  Patrick ;  and  that, 
by  reason  thereof,  plaintiff's  damages  recoverable  from  the  de- 
fendant on  account  of  the  retention  of  possession  by  the  latter 
are  not  to  be  measured  by  loss  of  rents  and  profits  during  that 
time,  but  by  plaintiff's  liability,  if  any,  to  his  grantees,  Lamp 
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and  Patrick,  to  whom  he  had  been  unable  to  deliver  possession. 
It  is  further  alleged  that,  on  February  23,  1920,  the  plaintiff 
settled  and  adjusted  the  claim  and  demand  of  said  Lamp  and 
Patrick  for  damages  for  the  loss  of  the  use  and  possession  of  the 
land  during  the  two  years  in  question,  and  received  full  re- 
lease and  discharge  thereof  from  them  by  payment  of  the  sum 
of  $2,500,  which,  it  is  insisted,  is  the  limit  of  defendant's  liabil- 
ity to  plaintiif  on  any  theory,  but  is  not  recoverable  in  this 
action. 

Thereafter,  and  apparently  to  avoid  the  defense  so  pleaded, 
plaintiff  amended  his  petition,  alleging  that,  after  obtaining 
the  contract  with  defendant,  he,  plaintiff,  resold  the  land  to 
Lamp,  agreeing  to  deliver  possession  March  1,  1918;  but  that, 
by  reason  of  defendant 's  refusal  to  surrender  the  premises,  plain- 
tiff was  unable  to  comply  with  his  contract,  and  thereby  became 
liable  to  Lamp  or  to  Lamp  and  Patrick  for  damages ;  and  that,  to 
release  himself  from  such  obligation,  he  was  compelled  to  pay 
said  purchasers  the  sum  of  $2,500.  He  further  alleges  that,  in 
making  said  settlement,  it  was  orally  agreed  with  Lamp  that 
**  plaintiff  should  have  all  the  right  of  said  Lamp  in  and  to  any 
claim  he  might  have  had  or  did  have  against  the  said  defendant 
or  any  other  person  by  reason  of  his  failure  to  secure  posses- 
sion of  said  premises.'' 

The  pleadings  set  up  other  claims  and  counterclaims,  for  the 
particular  statement  of  which  we  shall  not  extend  this  opinion. 
They  relate  to  the  item  of  extra  interest,  already  mentioned,  and 
to  certain  credits  or  counterclaims  asserted  by  defendant  for 
taxes  paid,  for  money  expended  for  a  few  minor  improvements, 
for  interest  paid,  and  for  damages  for  wrongful  attachment. 
Except  as  hereinafter  noted,  we  discover  nothing  in  the  findings 
of  the  trial  court  in  these  respects  to  warrant  our  interference 
with  its  conclusions  thereon.  The  one  really  debatable  ques- 
tion presented  by  the  record  is  upon  the  measure  of  plaintiff's 
damages  because  of  the  defendant's  refusal  to  give  up  posses- 
sion, as  he  had  agreed.  The  appellant  does  not  argue  that  he 
is  under  no  legal  liability  to  plaintiff  for  his  failure  to  perform 
his  contract.  He  concedes,  in  effect,  that  the  result  of  the  former 
litigation  leaves  him  charged  with  such  liability,  but  his  con- 
tention here  is:    First,  that  a  recovery  of  such  damages  cannot 
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be  had  in  this  action ;  and  second,  that,  if  a  recovery  upon  that 
item  can  be  had  herein,  it  is  limited  to  the  amount  which  plain- 
tiff was  compelled  to  pay  and  did  pay  to  Lamp.  We  shall, 
therefore,  address  ourselves  to  these  issues. 

I.  The  question  whethei*  the  plaintiff's  damages  in  this 
respect  may  be  recovered  in  this  action  would  be  diflScult  to 
affirm  under  a  more  technical  or  more  scientific  system  of  plead- 
2  Actions-  im-      ^^^  *^*^  ®^^*^  ^  prevails  in  this  jurisdiction, 

t/e2tld  'm"         where    liberality    of    amendment    before    trial, 
proper.  pending  trial,  and  after  trial  is  the  rule,  and  de- 

nial of  amendment  the  exception,  which  fact  makes  it  possible 
to  keep  the  pleader  of  ordinary  ingenuity  from  being  turned  out 
of  court  if  his  pleadings,  in  their  final  form,  state  a  claim  or 
defense  of  which  the  court  may  properly  assume  jurisdiction. 
Now,  in  the  instant  case,  the  pleadings,  petition,  answer,  amend- 
ments, and  substitutes  do  make  it  clear  that  plaintiff  has  a  good 
cause  of  action,  and  that  the  sole  controversy  relates  to  the 
amount  of  the  recovery.  Such  being  the  case,  and  all  the 
parties  in  interest  being  before  the  court,  there  appears  to  be 
no  sufficient  reason  why  the  dispute  should  not  be  here  adju- 
dicated. There  should  be  an  end  to  litigation  somewhere.  These 
parties  have  been  clinched  in  legal  combat  now  nearly  four 
years;  they  have  had  their  day  in  both  trial  and  appellate  tri- 
bunal; and  we  are  not  disposed  to  prolong  the  quarrel  by  dis- 
missing the  plaintiff  out  of  court,  simply  to  have  him  re-enter 
with  the  same  bone  of  contention  at  another  door.  We  therefore 
overrule  the  objection  to  the  sufficiency  of  the  pleadings,  and 
proceed  to  consider  what  is  the  proper  measure  of  plaintiff's 
damages. 

II.  ** Damages,"  as  that  word  is  used  in  discussing  liabil- 
ity for  violation  of  contract  rights  and  obligations,  is  but  an- 
other word  for  compensation;  and,  generally  speaking,  com- 

L  NDLORD  AND  P^nsatiou  is  an  equivalent  in  money  for  loss 
and^n)flt«""who  sustaiucd  by  the  complaining  party  by  reason 
entitled  to  rents.  q£  violation  of  such  right  Or  obligation.  Plain- 
tiff's original  petition  was  a  simple,  ordinary  demand  for  the 
recovery  of  rents  and  profits  alleged  to  have  been  lost  to  the 
plaintiff  by  the  defendant's  failure  to  surrender  possession  of 
the  land  which  had  been  the  subject  of  controversy  between 

Vol.  192  Ia.--77 
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them.  Had  the  case  proceeded  to  trial  upon  the  claim  so  pleaded, 
it  is  manifest  that  he  could  not  have  been  awarded  a  recovery 
thereon ;  for,  upon  his  own  showing,  he  was  not  entitled  to  the 
possession  or  use  of  the  land  at  any  time  during  the  period 
specified  by  him.  Whatever  right  he  might  otherwise  have  ac- 
quired to  such  use  and  possession,  he  parted  with  by  his  resale 
to  Lamp.  The  contract  was  still  valid  in  his  hands,  giving  him 
the  right  to  enforce  specific  performance  and  compel  a  convey- 
ance of  title  which  would  inure  to  the  benefit  of  Lamp ;  but  rents 
and  profits,  as  such,  are  recoverable  only  by  the  person  or  per- 
sons in  whom  was  the  right  of  possession  at  the  time  they  ac- 
crued. Hall  V.  Hall,  150  Iowa  277.  Though  not  entitled  to 
rents  and  profits,  plaintiff  doubtless  could,  under  proper  alle- 
gations, recover  from  defendant  for  any  loss  or  expense  reason- 
ably incurred  by  him  in  satisfying  the  just  claims  of  Lamp  on 
account  of  his  being  kept  out  of  possession,  pending  the  former 
litigation.  Such  allegations  appear  to  have  been  supplied  by 
the  amendment  to  the  petition.  It  is  there  averred,  and  is  shown 
by  the  evidence  without  serious  dispute,  that  plaintiff  did  settle 
with  Lamp  and  Patrick  for  their  failure  to  get  the  possession, 
and  obtained  release  of  their  claims  for  their  damages  so  sus- 
tained, at  an  expense  to  him  of  $2,500.  That  this  entitles  plain- 
tiff to  a  recovery  for  the  amount  so  expended  by  him,  there  is 
no  room  for  doubt.  Is  he  entitled  to  anything  more  ?  We  think 
not.  This  is  an  action  to  recover  damages,  an  award  of  a  money 
recovery  suflScient  to  compensate  the  plaintiff  for  what  he  has 
lost  by  reason  of  defendant's  retention  of  the  possession  of  the 
land  for  the  two  years  beginning  March  1,  1918.  Conceding, 
as  must  be  done,  that  defendant's  retention  of  the  possession  of 
the  land  after  March  1, 1918,  was  in  violation  of  his  contract,  and 
further  conceding  that,  before  said  date,  and  at  a  time  when  de- 
fendant's possession  was  still  rightful,  plaintiff  resold  the  land 
to  Lamp,  with  right  of  possession  from  and  after  said  date,  and 
that  Lamp,  being  kept  out  of  the  possession  for  the  period  of 
two  years,  made  claim  against  plaintiff  for  the  damages  so  sus- 
tained, and  that  plaintiff  settled  said  claim  and  was  released 
therefrom  in  consideration  of  his  payment  of  $2,500,  what  has 
the  plaintiff  lost  by  reason  of  the  breach  of  defendant's  contract 
in  this  respect  9    What  amount  of  money  is  required  to  make  the 
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plaintiff  whole,  with  respect  to  the  injury  done  him  by  defend- 
ant's violation  of  his  agreement?  If  the  answer  to  this  inquiry 
be  not  that  his  loss -or  injury  is  measured  by  what  it  reasonably 
cost  him  to  satisfy  the  claim  of  Lamp',  on  what  theory  is  he  to  be 
allowed  more? 

Plaintiff  answers  the  inquiry  by  saying  that  defendant  was 
liable  to  Lamp  (if  not  to  plaintiff)  for  the  full  amount,  of  the 
rents  and  profits  of  the  land  for  two  years;  and  that,  in  the 
settlement  between  plaintiff  and  Lamp,  the  latter  assigned  his 
claim  therefor  to  the  plaintiff;  and  that  by  said  assignment  he 
(plaintiff)  acquired  a  right  to  recover  damages  on  that  basis. 
It  is  true  that  plaintiff,  in  amendment  to  his  petition,  alleged 
his  resale  of  the  land  to  Lamp ;  and  that,  by  reason  of  def end- 
ant 's  violation  of  his  agreement  to  surrender  the  premises  on 
March  1,  1918,  Lamp  was  kept  out  of  the  possession;  and  that 
plaintiff  settled  Lamp's  claim  for  damages  on  that  account  by 
payment  of  $2,500;  and  that,  in  said  settlement,  it  was  orally 
agreed  that  the  plaintiff  ''should  have"  all  the  right  of  Lamp 
in  or  to  any  claim  he  might  have  or  did  have  against  defendant 
or  any  other  person,  by  reason  of  his  failure  to  secure  posses- 
sion of  said  premises.  While  this  allegation  is  not  without  some 
evidence  in  its  support,  the  record,  as  a  whole,  we  regard  as 
insufficient  to  establish  it.  The  settlement  referred  to  was  re- 
duced to  writing  in  the  following  form : 


<< 


Contract  of  Settlement. 


*'We,  the  undersigned,  hereby  acknowledge  full,  complete 
and  satisfactory  settlement  with  J.  E.  Scott  by  reason  of  any 
damages  we  may  have  suffered  by  failure  on  his  part  to  deliver 
to  us  possession  of  premises  purchased  by  the  said  J.  E.  Scott 
from  Barney  Habinck  and  by  him  sold  to  Peter  Lamp  and  by 
Peter  Lamp  to  0.  M.  Patrick.  This,  however,  is  not  to  be  con- 
sidered as  a  settlement  of  any  matters  of  settlement  between  the 
said  Peter  Lamp  and  0.  M.  Patrick  concerning  their  transac- 
tions in  this  matter  with  each  other,  but  is  merely  a  settlement 
between  these  said  parties  and  J.  E.  Scott  and  his  associates. 
Dated  this  23d  day  of  February,  1920,  at  Onawa,  Iowa.  [Sgd.] 
Peter  Lamp,  O.  M.  Patrick." 


1220  Scott  v.  Habinck.  [192  Iowa 

It  would  seem  strange  that,  if  the  agreement  in  fact  made 
contained  such  a  stipulation  or  condition,  or  if  plaintiff  sup- 
posed he  was  to  acquire  from  Lamp  any  right  to  recover  from 
defendant  anything  more  than  reimbursement  for  the  damages 
paid  Lamp,  he  would  not  have  been  careful  to  have  it  expressed 
in  the  writing.  Not  that  an  oral  assignment,  if  Lamp  had  then 
any  assignable  right  or  cause  of  action  against  defendant,  woidd 
not  have  been  valid,  but  that  its  omission  from  the  writing  is  a 
significant  circumstance,  indicating  that  the  claim  now  asserted 
was  an  afterthought.  Lamp  himself,  answering  a  leading  ques- 
tion by  plaintiff's  counsel  concerning  the  alleged  understanding 
with  plaintiff,  answered,  **Yes,  he  should  have  all  the  right, — 
entitled  to  all  that."  Patrick,  as  a  witness,  does  not  mention  the 
matter.  Plaintiff's  counsel,  testifying  as  a  witness,  says  that, 
in  the  negotiation  for  this  settlement : 

*  *  The  question  then  arose  as  to  whether  or  not  there  might 
be  some  troiible  on  the  part  of  Mr.  Scott  in  bringing  this  action, 
provided  that  he  settled  with  these  parties.  We  did  not  think 
that  it  would  be  a  legal  objection,  but  I  wanted  to  save  any 
objection ;  and  it  was  agreed  that  part  of  the  consideration  for 
the  $2,500  was  that  Mr.  Scott  should  have  all  of  the  rights  of 
Mr.  Patrick  and  Mr.  Lamp,  and  was  to  have  an  assignment  of  all 
the  rights  of  Mr.  Lamp  and  Mr.  Patrick  against  Habinck,  so 
that,  if  any  question  arose,  Mr.  Scott  would  have  been  entitled 
to  maintain  this  action  in  his  own  name.  After  this  was  agreed 
upon,  I  asked  Mr.  Underbill  to  have  Mr.  Lamp  make  this  as- 
signment. Mr.  Lamp  had  gone  out,  and  Mr.  Underbill  said 
that  he  would  get  the  assignment  in  writing;  and  it  was  the 
agreement  at  that  time  between  myself,  Mr.  Lamp,  and  Mr.  Pat- 
rick, and  Mr.  Jacobson  that  Mr.  Scott  was  to  have  all  of  the 
rights  of  action  against  Mr.  Habinck  that  they  would  have,  or 
did  have. ' ' 

Mr.  Underbill,  who  represented  Mr.  Lamp  in  that  transac- 
tion, and  who  was  called  as  a  witness  for  plaintiff,  testified : 

*  *  Q.  Do  you  remember  at  that  time  what  the  agreement  was 
between  Mr.  Lamp  and  myself,  acting  for  Mr.  Scott  and  Mr. 
Jacobson,  as  to  Mr.  Scott's  having  all  of  the  rights  of  the  de- 
fendant Lamp  and  Patrick  against  Mr.  Habinck  in  relation  to 
these  matters?    A.    Well,  I  do  not  know  that  part  exactly.    I 
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remember  some  of  the  things, — I  could  ^tate — I  know  it  was 
talked  over  at  the  time  that  Mr.  Lamp — I  think  that  Mr.  Scott 
joined  in  the  case  against  Mr.  Habinck  for  damages,  and  I 
think  it  was  also  talked  that  Mr.  Lamp  asked  upon  my  advice 
for  this  settlement,  and  that  they  could  then  recover  for  all 
of  the  damages  they  were  entitled  to  from  Mr.  Habinck.  That 
is  my  understanding  of  the  substance  of  the  talk.  Q.  Isn't  it 
true  that,  after  this  oral  agreement  was  made,  I  spoke  to  you 
about  getting  an  assignment  from  Mr.  Lamp,  and  that  you  said 
you  would  try  and  do  so,  or  that  you  would  do  so  ?  A.  No,  I 
don't  remember  about  that.  If  you  say  so,  you  probably  did. 
I  don 't  remember  that. ' ' 

It  will  be  seen  at  once  that  the  substance  of  the  entire  show- 
ing, giving  it  its  most  natural  construction,  is  that  the  ques- 
tion then  in  the  minds  of  the  parties  was  whether,  if  plaintiff 
settled  with  Lamp  and  paid  him  the  damages  demanded,  he 
(plaintiff)  would  thereby  acquire  a  right  to  reimburse  himself 
by  a  recovery  from  defendant ;  and  the  suggestion  discussed  was 
whether  that  right  would  be  more  effectually  guarded  by  an 
assignment.  The  parties  to  the  settlement  were  both  represented 
by  experienced  lawyers,  who,  we  must  assume,  knew  that  no  as- 
signment was  necessary,  to  sustain  such  right  of  action,  and 
let  the  subject  pass  without  that  formality.  Again,  it  is  a 
pertinent  inquiry  what  right  of  action  was  then  vested  in  Lamp 
to  recover  the  rents  and  profits  from  defendant  which  he  could 
assign  to  plaintiff.  Lamp's  purchase  was  direct  from  plaintiff. 
He  had  taken  from  plaintiff  no  assignment  of  the  contract  with 
the  defendant.  There  was  no  privity  of  contract  between  him 
and  defendant.  He  looked  to  plaintiff  alone  to  deliver  him  the 
possession,  and  to  plaintiff  alone  he  looked  for  damages  occa- 
sioned by  its  nondelivery.  That  claim  he  settled,  and  gave 
plaintiff  a  full  and  effective  discharge,  and  by  his  so  doing  the 
latter  became  at  once  vested  with  a  right  of  action  against  de- 
fendant for  the  recovery  of  compensation,  and  nothing  more. 

III.  The  plaintiff  has  taken  a  counter-appeal  from  so 
A  ^     ^«  .««       much  of  the  decree  below  as  gives  the  defend- 

4.  Vendor  and  '=' 

b^e^h^*n*r«  ^^^  Credit  fof  cxpcnsc  incurrcd  by  him  in  con- 
SSowSlSTco^n-  structing  certain  sheds  and  feed  boxes  on  the 
terciaim.  ^^^^      rphcsc  items  total  the  sum  of  $471.60. 
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Although  these  expenses  were  incurred  without  the  knowledge 
or  consent  of  the  plaintiff,  yet,  if  they  were  made  in  good  faith, 
a  credit  therefor  in  an  accounting  for  rents  and  profits  would  not 
be  inequitable.  But  as  we  find  plaintiff  not  entitled  to  recover 
rents  and  profits  as  such,  and  we  confine  his  recovery  to  com- 
pensation for  the  damages  he  has  sustained  in  making  good  his 
sale  to  Lamp,  we  think  his  recovery  should  not  be  diminished  by 
charging  him  with  these  items. 

It  follows  from  what  we  have  said  that  the  findings  of  the 
trial  court  should  be  modified  as  follows : 

1.  The  item  numbered  2,  for  rental  value  of  the  land,  is 
set  aside,  and  in  lieu  thereof  the  defendant  will  be  charged  with 
damages  for  failure  to  deliver  possession,  in  the  amount  of 
$2,500,  with  interest  thereon  at  6  per  cent  from  February  23, 
1920,  the  date  of  the  payment  of  damages  by  plaintiff  to  Lamp. 

2.  The  finding  numbered  6  will  be  modified  by  striking 
therefrom  the  items  of  credit  allowed  the  defendant  for  con- 
structing a  shed,  $298,  and  for  cement  boxes,  $173.60. 

The  foregoing  modifications  being  made,  and  all  other 
findings  of  the  trial  court  in  favor  of  plaintiff  being  sustained, 
all  ajs  of  the  date  when  the  judgment  was  entered  below,  the 
record  indicates  a  recovery  for  plaintiff,  as  we  compute  it,  in 
the  sum  of  $2,284.31.  The  judgment  of  the  district  court  as  thus 
modified  will  stand  as  of  the  date  of  its  entry,  January  21,  1921. 
Costs  of  this  court  will  be  apportioned,  and  taxed  one  half  to 
each  party. — Modified  and  affirmed. 

Evans,  C.  J.,  Peeston  and  De  Graff,  JJ.,  concur. 

SUPPIiEMENTAL  OPINION. 

Weaver,  J. — The  parties,  appellee  and  appellant,  have  both 
filed  petitions  for  rehearing. 

I.  The  appellant's  chief  complaint  with  the  opinion  here- 
tofore filed  is  that  there  is  a  manifest  error  in  computation  of 
the  amount  due  to  the  appellee.  This  criticism  is  well  founded. 
The  trial  court  by  its  decree  found  plaintiff  entitled  to  re- 
cover upon  the  following  items: 
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(1)  Rents  and  profits  $7,522.54 

(2)  On  promissory  note  330.86 

(3)  Excess  interest  paid  1,225.00 


$9,078.39 
— ^making  an  aggregate  of  allowances  to  plaintiff  of  $9,078.39. 
As  against  this,  the  trial  conrt  found  defendant  entitled 
to  credits: 

(1)  Taxes  paid  and  interest  $   583.23 

(2)  Interest  paid  on  loans  2,932.50 

(3)  Shed  erected  on  land  298.00 

(4)  Cement  boxes  173.60 


$3,987.33 
— ^making  on  aggregate  of  $3,987.33,  leaving  a  difference  in  favor 
of  plaintiff  of  $5,091.06,  for  which  judgment  was  rendered.  By 
our  decision,  as  indicated  by  the  opinion  heretofore  filed,  we 
sustained  all  the  findings  and  conclusions  of  the  trial  court  ex- 
cept (1)  the  item  for  rents  and  profits,  which  we  modified  by 
reducing  the  same  from  $7,522.54  to  $2,500,  and  (2)  the  items 
for  construction  of  shed  and  cement  boxes,  amounting  to  $471.60, 
charged  against  plaintiff,  which  we  disallowed  altogether.  Upon 
this  basis,  the  amount  which  plaintiff  was  entitled  to  recover 
would  be  the  aggregate  of  the  trial  court's  finding  in  his  favor, 
$9,078.39,  diminished  by  the  credits  allowed  by  the  trial  court 
(not  including  the  items  for  shed  and  boxes),  $3,515.73,  and 
further  diminished  by  the  reduction  made  in  the  item  for  rents, 
$5,022.54.  The  remainder  thus  found  is  $540.12,  and  is  the 
amount  for  which  judgment  should  be  rendered  against  the  de- 
fendant, instead  of  the  sum  stated  in  the  former  opinion. 

II.    The  appellee's  petition  for  rehearing  complains  of  the 

alleged  failure  of  the  court  to  allow  him,  by  way  of  damages, 

certain  items  of  interest  and  taxes  which  he  claims  to  have  paid. 

5  Appeal  and         ^^  ^^  sufficient  to  Say  that  all  the  issues  involv- 

KRROft:  rehear-     ijjff  the  claims  arid  counterclaims  of  that  nature 

ing :   scope  oi  '^ 

review.  v^evQ  tried  and  decided  by  the  court  below,  and 

from  that  adjudication  the  plaintiff  did  not  appeal;  nor  did 
this  court,  in  disposing  of  the  defendant's  appeal,  interfere  with 
any  of  the  findings  or  conclusions  of  the  decree  in  that  respect. 
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The  contention  now  made  by  the  appellee  is  a  distinct  departure 
from  the  theory  on  which  his  case  was  originally  submitted. 
III.  Other  points  made  by  the  parties  in  their  petitions 
for  rehearing  are  rearguments  of  matters  fully  presented  by 
counsel  and  considered  by  the  court  on  the  original  submission, 
and  we  discover  nothing  therein  seeming  to  call  for  further  dis- 
cussion. The  opinion  heretofore  filed  will  be  modified  by  reduc- 
ing the  amount  for  which  judgment  is  to  be  rendered  in  favor 
of  plaintiff  to  $540.12,  with  interest  from  the  date  of  the  decree 


below. 


Both  petitions  for  rehearing  are  overruled. 


Sioux  City  Bridge  Company,  Appellant,  v.  Board  of  Review 

OF  Sioux  City,  Appell€?e. 

TAXATION:  Presumption  in  re  Assessment.  Assessments  are  pre- 
sumptively equitable,  and  will  not  be  set  aside  on  appeal  on  con- 
flicting evidence,  which  furnishes  fair  support  for  the  judgment  of 
the  trial  court.  Evidence  held  insufficient  to  overcome  the  pre- 
sumption attending  the  assessment  of  an  interstate  bridge. 

Appeal  from  Woodbury  District  Court. — George  Jepson,  Judge. 

October  25,  1921. 
Rehearing  Denied  January  17, 1922. 

The  assessor  fixed  the  actual  value  of  plaintiff's  bridge,  or 
that  part  of  it  assessable  in  Iowa  and  in  the  taxing  district  of 
Sioux  City,  at  $360,000,  and  the  assessable  value  at  $90,000. 
The  valuation  so  fixed  was  as  of  date  of  January  1,  1919.  The 
assessment  so  fixed  was  confirmed  by  the  board  of  review.  On 
appeal  to  the  district  court  from  the  action  of  the  board  of  re- 
view, the  trial  court,  on  September  28,  1920,  reduced  the  actual 
valuation  to  $330,000  and  the  taxable  value  to  $82,500,  for  the 
years  1919  and  1920.  Plaintiff  has  appealed  from  the  judgment 
of  the  district  court,  and  claims  that  there  should  have  been  a 
further  reduction. — Affirmed. 

Jepson,  Struile  &  Anderson,  for  appellant. 
T.  F.  Griffin  and  0.  T.  Niiglestad,  for  appellee. 
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Preston,  J. — The  objections  made  by  appellant  before  the 
board  of  review,  which  were  incorporated  in  the  petition  in  the 
district  court  on  appeal,  were :  First,  that  the  property  of  the 
bridge  company  had  been  valued  at  an  excessive  amount;  and 
second,  that  the  valuation  placed  upon  the  property  was  and  is 
inequitable,  and  not  in  proportion  to  the  values  placed  upon  real 
estate  and  other  property  in  the  taxing  district.  There  appears 
also  to  be  some  controversy  as  to  what  part  of  the  bridge  is 
assessable  in  Iowa  and  what  part  in  Nebraska.  Appellant  con- 
tends that  the  part  taxable  in  Iowa  is  26  per  cent,  and  that  in 
Nebraska,  74  per  cent,  the  bridge  being  across  the  Missouri 
River.  There  is  evidence  as  to  soundmgs  made  shortly  before 
January  1,  1919,  for  the  purpose  of  determining  the  channel. 
But  on  this  question  appellee  does  not  seriously  dispute  appel- 
lant's claim,  and  we  shall  not  go  into  any  detail  on  that  sub- 
ject. It  is  conceded  by  appellant  that  the  courts  are  reluctant/ 
to  disturb  values  fixed  by  taxing  authorities,  and  that  there  is» 
a  presumption  that  the  values  so  fixed  are  equitable,  and  that 
a  complaining  owner  has  the  burden  of  overcoming  such  pre- 
sumption, and  to  establish  the  injustice  or  inequity  of  the  assess- j 
ment.  We  have  so  held.  Benson  v.  Town  of  LeClaire,  185 
Iowa  506,  508 ;  Frost  v.  Board  of  Review,  114  Iowa  103 ;  First 
Nat.  Bank  v.  City  Council,  136  Iowa  203,  208 ;  King  v.  Parker, 
73  Iowa  757.  Appellants  also  state  the  rule  in  such  cases,  quoting 
from  People  v,  St.  Louis  Elec.  B,  Co.,  290  111.  307  (125  N.  W. 
280,  as  appellant  cites  it,  but  we  assume  that  125  N.  E.  280  is 
meant),  that: 

'*The  board  was  required  to  exercise  its  judgment  in  the 
matter,  and  a  mere  difference  in  judgment  will  not  authorize  a 
court  to  set  aside  an  assessment.  Here  there  was  not  only  an  en- 
tire absence  of  proof  to  sustain  the  assessment,  but  the  evidence 
shows  an  over-valuation  so  excessive  as  to  require  the  conclusion 
that  it  did  not  arise  from  an  error  in  the  exercise  of  honest 
judgment,  but  was  arbitrarily  and  intentionally  made ;  and  from 
such  an  assessment  the  courts  will  give  relief." 

And  further,  that  courts  will  not  give  relief  against  an  as-  i 
sessment  on  account  of  mere  difference  of  opinion,  but  where  it 
is  manifest  that  the  assessment  is  grossly  excessive,  and  is  a  re- 
sult of  the  exercise  of  the  will,  but  not  of  the  judgment,  relief 
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Trill  be  granted.  In  the  case  cited,  the  judgment  was  held  to  be 
excessive,  where  a  comoiission  of  engineers  appraised  a  bridge, 
and  fixed  its  value  at  $2,600,000.  30  per  cent  of  the  bridge  was 
in  Illinois,  and  the  taxing  authorities  fixed  the  value  of  that  part 
of  the  bridge  at  more  than  a  million  and  a  half,  or  nearly  double 
what  the  30  per  cent  of  the  entire  value  was. 

Appellant  also  cites  Iowa  Cent.  R.  Co.  v.  Board  of  Review, 
176  Iowa  131.  In  that  case,  the  court  said  that  it  was  shown  in 
Ithe  record  that  neither  the  assessor  nor  the  board  of  review  knew 
anything  of  the  value  of  such  property,  and  that  it  was  neces- 
sary to  take  into  consideration  the  facts  and  data  in  tables  sub- 
mitted by  the  railway. 

It  is  contended  by  appellant  that,  in  the  instant  case,  the 
valuation  was  a  mere  guess  by  the  assessor  and  by  the  district 
court,  and  that  the  record  presents  such  a  glaring  error  of  judg- 
ment and  shows  such  an  inequality  that  a  reduction  to  the 
amount  contended  for  by  appellant  is  demanded.  //We  shall  see 
in  a  moment  from  the  evidence  that,  unlike  the  Iowa  Cent,  R. 
Co,  case,  the  authorities  did  know  about  such  matters;  and,  as 
said  in  the  Benson  case,  supra,  no  great  inequality  has  been 
shown,  and  there  is  nothing  to  indicate  that  the  taxing  authori- 
ties did  not  proceed  according  to  their  best  judgment,  in  fixing 
the  value.  ^In  short,  there  is  a  conflict  in  the  evidence,  and  the 
finding  of  the  district  court  has  substantial  support  in  the  evi- 
dence. The  argument  of  appellant  is  based  on  the  assumption 
that  the  original  cost  of  the  bridge  is  conclusive  as  a  basis  for 
the  assessment,  and  that  there  is  no  evidence  in  the  record  to  the 
contrary.  But  we  shall  see  from  the  evidence  that  the  court 
could  have  found  the  value  substantially  as  fixed  by  it.  It  is 
difficult  sometimes  to  fix  the  value  with  exactness.  There  are 
comparatively  few  bridges  of  this  character,  and  their  values 
are  not  the  subject  of  as  frequent  discussion  or  consideration  as 
lands,  horses,  and  the  like. 

1.  Appellant  summarizes  some  of  the  facts  which  it  claims 
are  not  in  controversy,  substantially  as  follows:  The  bridge 
company  is  incorporated,  with  outstanding  stock  amounting  to 
$943,763,  and  the  property  owned  by  it  is  the  bridge  in  contro- 
versy. The  bridge  is  of  stone  and  steel,  and  was  built  in  1888, 
at  a  cost,  including  approaches  and  one  mile  of  track  on  the 
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Iowa  side,  of  $1,022,355.28.  Prom  the  time  the  bridge  was 
opened  for  traflBe  until  1907,  the  revenue  consisted  of  tolls,  and 
varied,  depending  upon  the  amount  of  traffic;  but  in  one  year 
during  that  period,  the  tolls  amounted  to  $230,000.  In  1907, 
the  bridge  company  leased  the  bridge  to  the  Burlington  Eailway 
Company,  and  in  1910,  a  lease  was  made  to  the  Omaha  Railway 
Company;  and  appellant  contends  that  since  that  time  these 
railroads  have  been  the  only  users  of  the  bridge,  and  that  the 
only  revenue  was  the  rental  under  the  leases,  which  was  an  8 
per  cent  return  upon  the  original  investment,  or  approximately 
$81,000  per  annum,  of  which  amount  the  Omaha  Railway  Com- 
pany pays  approximately  five  eighths,  and  the  Burlington  Rail- 
way Company  about  three  eighths  of  said  rentals.  Mr.  Qray,  who 
fixed  the  valuation  of  this  property,  January  1,  1919,  has  been 
the  assessor  for  14  years,  and  first  started  to  assess  this  bridge 
property  in  1909,  when  the  assessment  was  fixed  at  an  amount 
somewhat  lower  than  in  this  case.  About  one  mile  of  track  lead- 
ing to  the  Iowa  approach  of  the  bridge  has  been  assessed  by  the 
state  executive  council  as  railroad  property,  at  about  $60,000. 
We  do  not  understand  that  this  last  named  amount  was  included 
in  the  assessment  fixed  by  the  trial  court,  or  that  appellee  claims 
that  it  should  not  be  deducted. 

Going  back  a  moment  to  the  cost  of  the  bridge,  it  is  con- 
ceded that  there  is  a  variance.  The  bookkeeper  for  the  North- 
western Railway  system  and  for  the  bridge  company  says  that 
the  variance  between  his  books  and  the  engineer's  records  is  be- 
cause the  cost  and  improvement  of  some  part  of  the  approaches 
were  charged  as  operating  expenses,  while  the  engineer's  de- 
partment charged  it  as  original  cost. 

Appellant  says  in  argument  that  the  questions  in  dispute, 
and  over  which  there  is  some  controversy  in  the  record,  are  in 
regard  to  the  value  of  the  bridge  property,  and  whether  the  as- 
sessment appealed  from  was  equitable,  and  in  proportion  to  the 
values  placed  upon  other  property  in  the  district.  Appellant 
thus  concedes,  it  seems  to  us,  that  there  is  a  conflict  in  the  evi- 
dence. Without  going  into  too  much  detail,  we  shall  set  out  some 
of  the  evidence,  or  enough  to  show  a  conflict. 

Mr.  Gray,  the  assessor,  testifying  for  appellant,  says  that 
he  considered  $360,000  to  be  the  full  value  of  the  bridge  prop- 
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erty  in  Iowa.  Would  not  say  that  he  ever  took  the  full  value. 
Fluctuations  in  real  estate  make  assessed  values  look  unequal. 
Property  sells  for  more  than  it  is  worth  sometimes.  Assessments 
are  not  made  in  any  district  for  the  true  value,  or  the  selling 
price.  Made  a  personal  investigation  of  this  bridge  property, 
viewing  it  personally,  on  a  great  many  days.  Thinks  he  has  a 
better  idea  as  to  the  value  of  such  property  than  anyone,  ex- 
cepting a  civil  engineer.  Used  a  record  he  had  from  the  oflS- 
cers  of  the  company,  as  a  part  basis  for  his  values.  During  all 
the  years,  has  made  an  effort  to  fix  the  actual  value  of  this  prop- 
erty, as  compared  with  other  property,  and  made  frequent  in- 
vestigations regarding  it.  Representatives  of  the  company  as- 
sisted him  at  different  times,  and  he  took  their  figures  and  state- 
ments into  consideration.  Knew  the  cost  of  the  bridge,  and 
considered  that,  like  everything  else.  ^  Fixed  the  value  in  pro- 
portion to  other  real  estate  in  the  district,  to  the  best  of  his 
knowledge.  Made  this  assessment  according  to  the  information 
he  could  obtain.  During  the  years  he  has  been  assessor,  has 
made  it  a  point  to  ascertain  the  value  of  all  kinds  of  property. 
Knew  that,  in  prior  years,  the  bridge  revenue  was  derived  from 
tolls,  and  that  one  year  it  was  $230,000.  The  bridge  property 
was  not  then  worth  that  exorbitant  return.  The  toll  rentals 
fluctuated  some.  When  the  assessment  in  question  was  made,  he 
had  been  told  that  the  revenue  was  a  rental  revenue  from  the 
railroads  of  about  $81,000  per  year.  When  a  thing  is  in  its  in- 
fancy, and  the  city  and  surroundings  are  sparsely  settled,  would 
consider  the  value  less  than  when  it  builds  up.  As  a  city  grows, 
the  farms  are  occupied,  and  naturally  the  trade  that  would  go 
over  the  bridge  or  come  to  the  bridge  would  make  it  more 
valuable.  During  the  years  up  to  1919,  there  has  been  constant 
increase  in  the  population  of  Sioux  City  and  of  the  territory 
tributary  thereto.  The  tonnage  carried  across  this  bridge  from 
year  to  year,  up  to  1919,  has  been  constantly  increasing. 

This  witness,  called  on  behalf  of  appellee,  after  appellant 
had  introduced  its  other  witnesses,  says  that  he  did  not  include 
in  the  assessment  in  question  the  track  assessed  by  the  executive 
council.  Lived  in  Sioux  City  30  years,  during  which  time 
he  has  been  engaged  in  the  real  estate  and  loan  business,  and 
has  had  occasion  to  examine,  investigate,  and  study  the  values 
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of  property  in  Sioux  City,  both  in  his  private  business  and  as 
assessor.  Has  talked  with  Mr.  PoUeys,  tax  commissioner  of 
the  Omaha  Railway,  in  connection  with  bridge  assessments;  is 
acquainted  with  his  method  of  fixing  valuations ;  and  has  claimed 
to  him  that  his  method  might  be  all  right,  but  that  it  was  un- 
just as  to  the  result  obtained,  many  times.  Many  deeds  recorded 
show  a  consideration  far  in  excess  of  the  actual  consideration 
paid,  especially  in  former  jrears.  This  is  so  to  a  smaller  extent 
since  the  stamp  act.  Basing'  his  opinion  upon  actual  knowledge 
of  the  true  value  of  property  in  Sioux  City,  says  that  the  ratio 
of  53  per  cent,  fixed  by  Mr.  Polleys,  is  not  correct ;  that,  at  the 
time  of  this  assessment,  the  assessed  value  was  not  at  any  time 
as  low  as  53  per  cent  of  the  true  value.  Says  it  was  his  effort 
to  assess  all  real  property  at  its  actual  value,  and  that  he  con- 
sidered that  his  values  were  the  fair  and  reasonable  values  of  all 
property  at  the  time,  and  that  he  based  a  value  in  exactly  the 
same  way  upon  this  bridge  property.  He  then  gives  the  total 
assessed  value  of  property  in  Sioux  City  in  1907  and  in  1919, 
showing  an  increase.  He  says  he  increased  the  valuation  of  the 
bridge  in  1919  over  what  it  was  in  1907 ;  that  the  value  of  real  es- 
tate from  1907  to  1919  increased  120  per  cent,  while  he  increased 
the  value  of  the  bridge  property  only  about  40  per  cent.  Has 
investigated  the  proportion  and  amount  of  transportation  over 
the  bridge,  as  between  the  two  railroads  using  it,  and  thinks 
that  the  tonnage,  passenger  traffic,  etc.,  carried  by  the  Omaha 
road  would  be  80  to  85  per  cent  of  the  total,  and  that  of  the 
Burlington  about  15  to  20  per  cent.  He  refers  to  a  report  of 
the  president  and  secretary  of  the  bridge  company  in  1909,  show- 
ing that  under  the  caption  for  general  expenditures,  and  recapit- 
ulation, total  entire  line,  $945,800,  and  the  Iowa  proportion, 
$424,147,  and  so  on.  Witness  says  he  used  every  means  at  his 
disposal  to  ascertain  the  correct  value  of  the  property,  and  made 
the  assessment  carefully  and  in  proportion  to  the  values  placed 
on  other  real  property  within  his  district;  did  not  necessarily 
stop  at  the  cost  of  constructing  the  bridge.  Knew  what  rentals 
were.  Does  not  know  what  the  tolls  were.  Knows  that  the 
bridge  company  does  not  get  the  tolls.  In  the  earlier  years,  when 
he  assessed  the  property  at  less  than  the  present  assessment,  it 
was  his  first  work  in  assessing,  and  he  knew  less  of  values  than 
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since,  and  after  investigation.  Considers  that,  when  a  commun- 
ity grows,  a  railway  company  doing  business,  or  any  company 
that  has  to  do  with  the  development  of  the  community,  reaps 
a  benefit  by  increase  of  its  business,  equally  with  the  general 
increase.  Prosperity  with  one  means  prosperity  with  the  other  ; 
and  even  though  it  is  the  same  structure,  without  additional 
expenditure,  it  is  of  more  value  if  it  has  a  larger  earning  capac- 
ity. Witness  says,  in  ettect  and  in  substance,  that,  the  lease 
being  substantially  between  themselves,  he  does  not  consider 
as  binding  any  agreement  which  they  might  make  with  other 
roads  or  among  themselves, — ^that  is,  those  who  own  and  control 
the  property  and  the  interlocking  companies.  He  says  he 
knows  that  the  railroads  are  still  charging  toll  for  the  trans- 
portation of  freight  and  passengers  across  this  bridge. 

Plaintiff's  engineer,  Mr.  Darrow,  describes  the  bridge,  and 
says  it  would  be  more  valuable  if  it  was  capable  of  taking  care 
of  modern  equipment  and  heavier  traffic;  that,  if  constructed 
according  to  present-day  ideas,  it  would  be  more  valuable  than 
the  present  bridge  ever  was ;  that  cost  of  steel  and  materials  has 
increased  since  this  bridge  was  built,  but  that  modern  processes 
woidd  probably  make  the  increased  cost  of  the  construction 
of  a  bridge  of  this  kind  now  about  25  per  cent  over  what  it 
cost  when  first  erected. 

Mr.  Gregg,  the  general  bookkeeper  for  the  Northwestern 
Bailway  and  the  appellant,  says  that  the  revenue  from  the 
bridge  property  was  a  great  deal  more,  prior  to  the  making  of 
the  leases;  that  the  Northwestern  Railway  owns  one  half  the 
stock  of  the  bridge  company,  and  the  Omaha  railroad  the  other 
half.  Does  not  know  whether  the  book  records  as  to  original 
costs  are  correct, — has  no  reason  to  believe  otherwise.  The  only 
income  received  from  the  bridge  is  the  rental  under  the  leases. 
There  is  nothing  to  prevent  it  from  receiving  more,  if  other 
companies  should  use  the  bridge.  The  revenue  from  tolls  was 
$230,000  one  year,  which  was  high  mark,  and  the  lowest  was 
$108,000  per  annum. 

Mr.  Polleys  lives  in  Chicago,  and  is  tax  commissioner  for  the 
Northwestern  Railway  and  the  Omaha  company.  Witness  has 
also  had  charge  of  the  tax  matters  for  the  Sioux  City  Bridge 
Company,  as  one  of  the  subsidiaries  of  the  Northwestern,  since 
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1915.  Made  a  tabulation  of  the  true  value,  as  eompared  to  the 
assessed  value  of  property  in  the  taxing  district  of  Sioux  City, 
before  and  after  January  1,  1919,  that  date  being  the  center. 
Says  that  opinion  evidence  may  always  be  resorted  to,  and  that 
there  are  other  methods  for  determining  values,  but  thinks  that 
the  method  used  by  him  and  other  tax  commissioners,  called  the 
assessment  ratio,  is  the  better.  This  method  consists  in  gather- 
ing transfers  from  recorded  instruments,  usually  confined  to  real 
estate  deeds.  Not  all  deeds  are  included.  A  large  proportion 
of  the  deeds  are  dollar  deeds,  but  the  consideration  is  indicated 
by  the  stamps  afSxed,  plus  the  amount  of  stated  incumbrance. 
In  making  up  these  tables  and  estimates,  he  took  the  considera- 
tion named  in  the  transfers  and  the  amount  of  stamps  attached, 
in  fixing  the  valuation.  If  the  value  thus  arrived  at  looks  un- 
reasonable when  posted  against  the  assessment,  they  strike  it 
out.  The  statements  give  the  number  of  transfers,  the  considera- 
tion, and  so  on,  and  he  considers  that  the  statement  of  the 
assessor,  that  the  ratio  of  value  fixed  for  assessment  against  per- 
sonal property  is  the  same  as  against  real  estate.  He  figures 
that  the  ratio  of  all  property  in  the  district,  real  and  personal, 
excluding  money,  would  be  practically  53  per  cent  of  its  true 
value.    He  then  says : 

''Now  assmning  that  the  true  value  of  the  bridge  property 
in  question,  properly  assessed  in  the  taxing  district  of  Sioux 
City,  is  26  per  cent  of  $1,022,000  (the  original  cost  of  the  Sioux 
City  bridge)  or  $265,700,  deduct  from  this  the  one  mile  of  track 
assessed  by  the  executive  council,  $60,000,  leaves  $205,700,  as 
the  true  value  of  the  bridge  property  in  Iowa.  Applying  the 
ratio  of  53  per  cent  to  this  amount  would  leave  the  taxable 
value  of  the  bridge  property  in  Iowa  at  approximately  $109,000, 
instead  of  $360,000,  the  amount  fixed  by  the  assessor."  . 

One  fourth  of  this  would  make  the  assessment,  as  contended  1  \/^ 
for  by  appellant,  $27,250,  instead  of  the  amount  fixed  by  the  ' 
trial  court,  $82,500. 

Mr.  Barlow,  living  in  St.  Paul,  chief  engineer  of  the  Omaha 
Railway  Company,  says  he  is  familiar  with  this  bridge  and 
knows  that  the  cost  of  it,  including  approaches  and  one  mile 
of  track,  was  $1,022,355.28 ;  that,  in  1918,  the  value  of  that  por- 
tion of  the  bridge  and  approach  in  Nebraska  was  fixed  for 
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assessisent  purposes  at  $700,000.  In  his  opinion,  there  has  been 
no  increase  in  the  value  of  this  bridge.  There  is  no  other  bridge 
across  the  river  used  for  railway  purposes  now,  between  the 
bridge  at  Blair,  80  miles  south,  and  the  bridge  at  Chamberlain, 
South  Dakota. 

One  of  appellant's  witnesses  states  that,  because  the  bridge 
is  old,  the  present  steel  part  of  the  bridge  is  practically  scrap- 
ping value  only.     But  it  produces  an  income  of  $81,000  perl 
year  or  more.    The  assessment  finally  fixed  by  the  trial  courtj 
$82,500,  just  about  equals  the  income. 

It  may  be  that  we  have  gone  too  much  into  detail.  There 
may  be  other  circumstances  not  mentioned.  Without  attempt- 
ing to  point  out  the  conflict  between  the  different  witnesses,  it 
is  enough  to  say  that  a  reading  of  the  testimony  shows  that 
there  is  a  conflict.  We  say  this  because  of  appellant's  conten- 
tion that  there  is  no  dispute  in  the  evidence.  The  case  is  triable 
de  novo,  and  is  so  considered.  Without  further  discussion,  we 
are  of  opinion  that  appellant  has  not  met  and  overcome  the 
burden,  and  has  not  sustained  the  two  propositions  relied  upon 
by  it^  as  to  the  value  of  the  property  or  that  the  assessment  was 
inequitable. — Affirmed, 

Evans,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


John  E.  Tusant  et  al..  Appellees,  v.  Grand  Lodge  Ancient 
Order  of  United  Workmen  et  al..  Appellants. 

TRIAL:    Admissibility  of  Evidence  in  Equity  Causes.    In  equity  causes, 

1  all  offered  evidence  becomes  a  part  of  the  record,  regardless  of  any 
specific  rulings  of  the  court  as  to  its  admissibility. 

IN8TJBANCE:     Benefit  Insurance — XTnlawful   Change   in  Assessments. 

2  The  holder  of  a  fraternal  beneficiary  certificate  of  insurance  (not 
made  subject  to  subsequent  by-laws  of  the  society)  which  provides 
for  mutifiil  assessments  on  the  members  of  the  order  sufficient  only 
to  pay  current  death  losses,  may  not,  without  his  consent,  be  charged 
with  assessments  sufficient  to  pay  such  losses,  and,  in  cidditiony  to 
create  a  reserve  for  the  payment  of  future  death  losses.  Kecord 
reviewed,  and  held  that  proposed  assessments  were  violative  of 
above  rule. 

INSURANCE:     Benefit  Insurance — Konmntual  Reeerve.    Members  of  a 

3  fraternal  insurance  order  who  are  legally  liable  to  assessments^  from 
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time  to  time,  sufficient  only  to  meet  current  death  losses,  and  who 
have  legally  refused  to  pay  more,  may  not  have  their  assessments 
scaled  down  by  resort  to  a  reserve  fund  which  has  been  created  by 
other  members  of  the  order  who  have  submitted  to  assessments  suf- 
ficiently large  to  pay  current  death  losses  and  create  said  reserve 
fund. 

INST7BAK0E:      Assessments — Presumption.      An    assessment    is    pre- 
4    sumptively  correct  in  amount  when,  for  some  20  years,  it  has  been 
acquiesced  in  as  fully  discharging  the  certificate  holder's  liability 
to  meet  current  death  losses. 

Appeal  from  Polk  District  Court. — Lester  L.  Thompson,  Judge. 

January  17,  1922. 

Suit  in  equity  by  the  plaintiffs  as  certificate  holders  of  the 
principal  defendant  as  a  fraternal  insurance  association,  to 
enjoin  it  from  enforcing  a  recent  by-law,  purporting  to  increase 
the  rates  of  assessment.  After  a  trial  on  the  merits,  there  was 
a  decree  for  plaintiffs.  The  defendants  appeal. — Modified  and 
affirmed. 

J.  A,  Lowenherg,  E.  B.  Evans,  and  Opal  Boling,  for 
appellants. 

MUler,  Kelly,  Shiittleworth  &  Seehurger,  for  appellees. 

Evans,  J. — This  case  is  a  sequel  to  a  former  case,  Tusant  v. 
Grand  Lodge  A.  0.  U.  W.,  183  Iowa  489.  The  detailed  facts 
then  in  existence  are  quite  fully  set  forth  in  the  opinion  in  that 
case,  and  we  shall  try  to  avoid  undue  repetition  now.  The  result 
in  that  case  was  that  the  defendant  was  enjoined  from  enforcing 
against  the  plaintiff  certain  recent  amendments  to  its  by-laws 
which  were  calculated  to  change  the  fundamental  character  of 
the  insurance  contracted  for  by  the  plaintiffs  under  their  certif- 
icates, and  whereby  the  rates  of  assessment  against  the  plaintiff 
would  be  materially  increased.  After  the  decision  in  that  case, 
the  defendant  caused  the  repeal  of  the  offending  amendments 
and  enacted  another,  which  is  known  in  the  record  as  Section 
32,  and  purported  to  become  effective  in  June,  1919.  This  latter 
amendment  represents  an  attempt  on  the  part  of  the  defendant 
lodge  to  avoid  the  grounds  of  objection  made  and  sustained  as 
against  the  previous  amendments.  The  plaintiffs,  being  mem- 
bers of  the  defendant  lodge,  bring  this  suit  to  restrain  the  en- 
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forcement  of  the  latter  amendment,  on  the  ground  that  it 
infringes  upon  the  adjudication  already  had.  The  plaintiffs  are 
52  in  number,  and  purport  to  represent  30  other  certificate 
holders  similarly  situated,  all  of  whom  are  included  in  the  class 
which  was  represented  by  the  plaintiff  in  the  former  suit. 

The  real  'question  in  this  case  is:  Does  the  new  by-law 
meet  the  objections  which  were  considered  and  condemned  in 
the  former  case,  or  does  it  run  counter  to  the  adjudication 
therein?  Two  opening  briefs  are  presented  by  the  appellant. 
One  is  presented  by  new  counsel,  who  were  not  on  the  brief  in 
the  former  case.  The  usefulness  of  this  brief  is  greatly  impaired 
by  the  fact  that  it  is  mainly  devoted  to  a  condemnation  of  the 
former  opinion.  The  day  of  rehearing  is  past,  and  the  former 
opinion  is  now  as  binding  upon  us  as  it  is  upon  the  litigants. 
If  it  were  not,  we  are  still  convinced  of  the  soundness  of  our 
former  holding. 

Specific  errors  are  assigned  on  rulings  in  the  admission  and 
rejection  of  testimony.  This  is  an  equity  case.  All  offered  evi- 
dence becomes  a  part  of  the  record,  regardless  of  any  specific 

rulings  of  the  trial  court  as  to  its  admissibility, 
biiity  of  evidence  Wc  givc  Consideration  to  such  of  the  evidence  as 

in  equity  cftnseB.  ji     *     'i.  i  j   •  At.    a       i.  •  i.  ^ 

was  admissible,  and  ignore  that  which  was  not. 
The  proposition  towards  which  such  evidence  was  directed  was 
settled  in  the  former  suit.  This  was  that  the  defendant  was 
precluded,  under  Code  Section  1741,  from  showing  the  contents 
of  the  application  which  preceded  the  issuance  of  certificates 
to  the  respective  plaintiffs,  because  such  application  was  not 
attached  to  the  certificates,  as  required  by  the  statute. 

The  second  brief,  presented  by  the  same  counsel  as  ap- 
peared upon  the  former  trial,  fairly  presents  what  we  deem  to 
be  the  controlling  and  only  question  in  the  case,  which  question 
we  have  already  stated.  As  in  the  former  case,  so  in  this,  the 
plaintiffs  stand  in  court  upon  their  original  contract  of  insur- 
ance, as  represented  by  their  certificates.  These  certificates 
were  not  made  subject  to  subsequent  .by-laws,  which  might 
materially  alter  their  contract  rights.  In  the  former  case,  we 
held  that  the  subsequent  by-laws  then  and  there  under  attack 
did  purport  to  interfere  materially  with  the  contract  rights  of 
the  complaining  plaintiffs. 
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Three  particular  grounds  of  complaint  were  sustained :  (1) 
The  division  of  the  membership  of  the  order  into  two  distinct 
classes,  A  and  B;  (2)  the  fixing  of  a  level  rate  premiujn  to  be 
paid  by  the  plaintiffs,  which  was  based  upon  their  then  age, 
and  in  total  disregard  of  the  age  at  which  respectively  they  be- 
came members,  and  of  their  continuing  membership  for  the 
previous  25  or  30  years;  (3)  the  change  of  the  fundamental 
character  of  the  kind  of  insurance  contracted  for  by  the  plain- 
tiffs, in  that  the  liability  for  mutual  assessments  for  death 
losses  only  was  changed  into  a  liability  for  old-line  insurance, 
which  provided  not  only  for  the  payment  of  current  death  losses, 
but  also  for  the  building  up  of  a  large  reserve  fund. 

In  order  to  meet  the  first  of  the  above  specifications,  the 
defendant  lodge  repealed  its  offending  by-laws,  and  abolished 
Classes  A  and  B.  With  a  view  of  meeting  the  second  specifica- 
tion, the  defendant  drew  upon  its  reserve,  and  placed  to  the 
credit  of  the  respective  certificates  of  the  plaintiffs  the  sum  of 
$500  each.  The  effect  of  this  action  was  to  give  to  each  certif- 
icate of  the  respective  plaintiffs  upon  the  books  of  the  defendant 
lodge  a  paid-up  value  of  $500.  For  the  remaining  $1,500  pro- 
vided by  the  face  of  the  certificates,  it  fixed  upon  a  premium 
rate  of  $11.55  per  month,  as  being  the  actuarial  estimate  of  the 
cost  of  carrying  $1,500  of  insurance  upon  the  life  of  each  of 
the  plaintiffs  at  the  age  attained  by  him.  We  accept  this  action 
as  a  good-faith  effort  on  the  part  of  the  oflScers  of  the  lodge  to 
meet  and  to  avoid  such  second  specific  objection.  Whether  the 
credit  of  $500  was  a  sufficient  credit,  the  record  does  not  dis- 
close :  that  is  to  say,  it  contains  no  data  from  which  such  ques- 
tion could  be  determined.  We  shall  have  no  occasion  to  inquire 
further  into  that  feature,  except  as  it  is  incidentally  involved 
in  our  consideration  of  the  next  point. 

The  remaining  question  involves  the  third  of  the  above 
specifications.  Has  that  objection  been  removed?  Is  the  de- 
fendant now  proposing  to  assess  the  plaintiffs  upon  the  basis 

of  the  current  mortality  of  the  order,  as  pro- 

^'  bm^flVTMur-       vided  by  their  certificates?     Or  is  it  proposing 

change  ^£i*^  ^     to  asscss  the  plaintiffs  upon  the  basis  of  pay- 

assessments.  ment  of  all  Current  death  losses,  and  also  an 

additional  sum  for  the  purpose  of  building  up  a  reserve,  which 
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reserve  is  to  outlive  the  respective  plaintiffs,  and  perhaps  to  be 
available  after  their  death  for  the  payment  of  their  own  death 
losses?  . 

We  held  in  the  former  case  that  the  change  from  the  mutual 
insurance  assessment  plan  to  the  plan  of  old-line  insurance, 
whereby  a  premium  was  fixed  so  as  to  project  the  ultimate  cost 
of  the  insurance  into  the  far  future,  and  to  provide  thereby  not 
only  for  present  current  mortality,  but  for  the  building  up  of  a 
reserve,  to  meet  such  ultimate  cost  in  the  future,  was  a  funda- 
mental change  in  the  plan  of  insurance  and  was,  therefore,  not 
permissible.  That  the  plan  adopted  is  a  sound  one  may  be 
assumed.  Nevertheless,  it  cannot  be  imposed  upon  the  plaintiffs 
without  their  consent.    In  our  former  opinion,  we  said : 

'^  Mutual  insurance  has  its  own  natural  limitations.  It  is 
not  the  equivalent  of  what  is  usually  known  as  *  old-line'  insur- 
ance. It  can  give  no  guarantee.  It  has  no  assets,  and  is  entitled 
to  none.  Whatever  it  collects  belongs  to  some  beneficiary  of  a 
death  loss.  It  has  the  merit  of  cheapness  and  the  demerit  of  im- 
certainty.  It  is  something  less  than  absolute  insurance.  Its 
cheapness  is  attractive,  and  the  real  value  of  it  is  often  more  than 
commensurate  with  its  cost.  The  defendant  order  is  one  of  the 
time-honored  orders  of  that  kind.  It  has  been  a  real  boon  to* 
thousands,  and  ought  to  so  continue  for  many  years  to  come.  We 
are  told  that,  when  it  first  came  into  being,  it  was  simply  an 
undertaking  by  approximately  2,000  persons  that,  while  his 
membership  continued,  each  would  pay  a  dollar  to  the  beneficiary 
of  every  death  loss.  Such  an  undertaking  could  hardly  be  called 
insurance,  in  the  'old-line'  sense;  but  mutual  insurance,  never- 
theless, it  was." 

The  amended  by-law  of  June,  1919,  did  not  purport,  in 
terms,  to  restore  the  mutual  insurance  assessment  plan.  In  our 
former  opinion,  we  said : 

**  While  the  by-laws  prior  to  1911  fixed  a  rate  of  assessment, 
there  never  was  any  limitation  in  the  by-laws  as  to  the  number 
of  assessments  which  might  be  levied  at  such  rate.  So  far  as  the 
constitution  and  by-laws  were  concerned,  the  only  limitation  upon 
the  number  of  assessments  was  determined  by  the  number  of 
deaths.  The  power  of  the  order,  therefore,  to  make  sufficient  as- 
sessments to  cover  the  death  losses  was  ample,  under  the  by-laws. '* 
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The  assessment  of  the  respective  plaintiffs  prior  to  1911  had 
been  $3.85  a  month.  Besponding  to  that  part  of  our  opinion 
above  quoted,  the  defendant  lodge  imposed  three  assessments  per 
month,  of  $3.85  each.  This  was  the  method  adopted  for  the  pur- 
pose of  imposing  a  premium  of  $11.55  per  month.  The  total 
amount  of  premium  per  month  thus  fixed  was  ascertained  by 
the  computation  of  the  actuary  as  to  the  cost  of  insurance  on  the 
old-line  plan,  which  includes  the  building  up  of  a  reserve.  In 
our  former  opinion,  we  held  that,  under  Sections  1822  and  1823 
of  the  Code,  power  was  conferred  upon  the  defendant  lodge  to 
make  suflBcient  assessments  to  cover  the  death  losses  of  its  mem- 
bers. There  is  no  limitation  in  the  statute  nor  in  the  certificates 
of  the  plaintiffs  upon  the  power  of  the  defendant  lodge  as  to  the 
number  of  assessments  which  it  may  make,  if  they  are  required 
for  the  payment  of  death  losses.  The  mere  fact,  therefore,  thai 
the  defendant  lodge  made  three  assessments  in  a  month  instead  of 
one  does  not,  of  itself,  condemn  its  action.  The  controlling  con- 
sideration, which  the  defendant  seems  to  have  ignored,  is :  What 
was  the  current  mortality  of  the  order?  Did  the  defendant 
assess  these  plaintiffs  in  greater  amounts  than  were  necessary  to 
pay  actual  death  losses  ?  The  only  data  in  the  record  which  tends 
to  furnish  an  answer  to  this  question  is  that,  after  the  enactment 
of  the  amended  by-law  of  1911,  the  defendant  began  to  build  up 
a  reberve,  and  that  such  reserve  had  steadily  grown  until,  in  the 
year  1919,  it  amounted  to  more  than  a  million  dollars. 

These  plaintiffs  had  contracted  for  mutual  assessment  in- 
surance. Under  that  plan,  each  was  liable  to  pay  assessments 
for  the  death  of  all  members  predeceasing  him.  Neither  he  nor 
his  estate  would  be  liable  for  assessment  on  any  death  loss  occur- 
ring after  his  decease.  Neither  was  he  required  to  pay  any  part 
of  his  own  death  loss,  by  leaving  a  reserve  fund  for  that  purpose. 
It  is  manifest  from  this  record  that  the  premiums  proposed  to  be 
exacted  from  the  respective  plaintiffs  were  predicated  upon  the 
basis  of  building  up  a  reserve,  in  addition  to  the  payment  of 
current  death  losses.  The  record  does  not  contain  the  data 
which  would  enable  a  computation  of  the  amount  which  could 
properly  be  assessed  against  these  respective  plaintiffs  for  the 
sole  purpose  of  paying  death  losses.  The  liability  for  actual 
death  losses  must  necessarily  be  apportioned  by  some  ratio  upon 
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aU  the  members  of  the  order ;  and,  in  so  far  as  it  might  become 
a  practical  necessity  to  anticipate  the  mortality  to  some  extent, 
the  rate  of  such  mortality  should  be  based  upon  the  average 
mortality  of  the  entire  membership. 

It  is  urged  upon  U3  in  argument  that,  in  our  former  opin- 
ion, we  mistakenly  assumed  that  the  mutual  assessments  pro- 
vided for  under  the  certificates  were  based  upon  post-moTtem 
consideration  of  death  losses,  whereas,  in  truth,  they  were  based 
upon  an^6-mortem  estimates.  The  claimed  distinction  is  not, 
in  our  judgment,  a  material  one  for  our  present  purposes. 
Theoretically  at  least,  all  assessments  for  death  losses  are  made 
post  mortem.  It  is  undoubtedly  true  that,  as  a  practical  busi- 
ness method,  ante-mortem  estimates  are  made  of  probable  death 
losses,  and  these  become  the  practical  basis  of  the  assessments. 
The  fundamental  principle  involved  is  the  same,  either  way. 
Successive  ctnte-m^ortem  estimates  adjust  themselves  to  each 
other,  and  each  successive  one  tends  automatically  to  correct 
the  deficiency  or  excess  of  previous  ones.  The  fact  remains  that 
the  ultimate  legal  liability  of  the  certificate  holder  is  predicated 
upon  actual  death  losses  already  accrued.  It  ought  not  to  be 
difficult,  much  less  should  it  be  deemed  impossible,  to  determine 
the  actual  mortality  in  the  membership  of  this  lodge,  and  to 
predicate  thereon  the  measure  of  liability  of  the  respective  plain- 
tiffs to  assessment.  This  is  the  kind  of  insurance  they  con- 
tracted for.  They  are  neither  entitled  to  nor  liable  for  any- 
thing more  or  better.  This  was  our  adjudication  in  the  former 
case.  In  this  respect,  the  defendant  lodge  has  not  conformed 
to  such  adjudication.  It  follows  of  necessity  that  the  new  by- 
law of  June,  1919,  cannot  be  enforced  as  against  these  plaintiffs, 
and  that  relief  by  injunction  was  properly  awarded. 

As  to  the  decree  actually  entered,  we  are  in  some  doubt  as 
to  whether  it  may  not  be  objectionable  in  form,  in  that  it  is 
capable  of  a  construction  not  warranted  by  the  record.  By  the 
3  inbubanck:  ^^^  clausc  of  the  injunction  decreed,  the  de- 
SScI?' nonmatuai  f^ndauts  **are  perpetually  enjoined  and  re- 
reserve,  strained  from  passing,  adopting,  or  enacting, 
or  attempting  to  pass,  adopt,  or  enact  laws  or  rules  increasing 
the  plaintiffs'  rates  or  assessments  or  the  amounts  payable  by 
them,  or  harassing  or  attempting  so  to  do,  as  long  as  one  assess- 
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ment  per  month,  together  with  the  amount  of  assets  i/n  the  hands 
of  the  defendant  association,  are  sufficient  to  meet  the  amounts 
due  and  payable  to  heneficiaries  on  account  of  deaths  of  members 
of  the  association  occurring  prior  to  the  time  of  the  making  of 
said  assessment." 

The  reference  therein  to  the  ''assets  in  the  hands  of  the 
defendant  association,"  as  being  available  for  payment  of  death 
losses  and  as  a  protection  to  plaintiffs  against  further  assess- 
ments nntil  such  assets  are  exhausted,  is  capable  of  a  construc- 
tion which  would  award  to  the  plaintiffs  greater  relief  than 
they  are  entitled  to.  While  we  find  that  the  rate  of  premium 
proposed  by  the  defendants  against  the  plaintiffs  would  result 
in  the  building  of  a  reserve  fund,  and  that  such  rate,  as  applied 
to  the  other  membership,  has  resulted  in  building  up  a  large 
reserve  fund,  it  does  not  follow  that  plaintiffs  are  entitled  to  the 
benefit  of  the  reserve  fund  thus  built  up  from  the  premiums  paid 
in  by  the  other  members.  That  is  to  say,  the  plaintiffs  have 
never  submitted  to  the  increased  premium  rate,  and  they  have 
been  protected  in  their  refusal  by  the  previous  and  present  ad- 
judications. They  have  continued  to  pay  the  old  rate  of  $3.85 
a  month,  and  no  more.  It  does  not  appear  that  any  reserve 
has  resulted  from  this  premium  rate  since  1911.  This  rate  was 
adopted  and  acquiesced  in  20  years  ago,  under  the  original  plan 
of  liability  to  assessment  for  dekth  losses  only.  This  rate,  there- 
fore, is  presumptively  the  appropriate  rate  for 
'  nMeflsmentsi  the  payment  of  the  death  losses.  There  is  no 
preBuxnption.        burden  upon  the  defendant  to  justify  this  rate. 

The  plaintiffs,  therefore,  are  in  no  position  to  demand  that  they 
be  protected  against  the  payment  of  the  old  premium  rate,  pre- 
sumptively necessary  for  the  payment  of  current  death  losses, 
by  the  use  of  the  present  reserve  to  which  they  have  not,  in  fact, 
contributed.  "What  the  plaintiffs  are  entitled  to  as  against  the 
other  membership  is  not  that  they  may  take  the  benefit  of  the 
reserve  thus  built  up  by  the  others,  but  that  the  entire  member- 
ship shall  respond  to  its  pro-rata  share  of  current  death  losses, 
regardless  of  the  additional  sums  which  they  may  voluntarily 
pay  in  for  the  purpose  of  a  reserve. 

There  is  also  a  provision  in  the  injunction  decreed,  enjoin- 
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ing  the  defendants  from  making  three  assessments  a  month  and 
confining  them  to  one  assessment  per  month. 

As  we  have  already  indicated,  the  controlling  consideration 
is  not  the  number  of  assessments  that  may  properly  be  made 
against  these  plaintiffs.  There  is  no  legal  limitation  upon  the 
mere  number.  Assessments  sufficient  in  number  and  amount  to 
pay  current  death  losses  may  be  made.  If,  for  the  purpose  of 
such  call,  it  should  become  necessary  hereafter  to  increase  the 
number  or  amount  of  the  assessments,  the  defendants  would 
have  such  power.  But  the  burden  of  justifying  the  increase 
upon  such  ground  would  be  upon  them.  Otherwise,  the  pre- 
sumption that  the  old  rate  was  sufficient  would  continue,  and 
does  continue  to  the  present  time,  for  the  purpose  of  this 
adjudication.  We  should  not,  however,  prejudge  the  future 
necessities  of  the  defendant  association  in  that  regard. 

With  the  modification  here  indicated,  the  decree  entered 
below  is — Affirmed. 

Stevens,  C.  J.,  Weaver,  Preston,  Arthur,  and  PavOiLE, 
JJ.,  concur. 


r 

Eva  Waring,  Appellee,  v.  Dubuque  Electric  Company, 

Appellant. 

NEGLIG-EKOE:     Contributory  Negligmce — ^Passenger.    If  the  issue  of 

1  contributory  negligence  on  the  part  of  the  driver  of  a  conveyance 
is  for  the  jury,  it  necessarily  follows  that  the  issue  of  the  con- 
tributory negligence  of  a  mere  passenger  is  for  the  jury. 

NEGLIGENCE:     Evidence — ^Weather    Conditions    and    Side    Curtains. 

2  Evidence  of  the  weather  conditions  existing  at  the  time  of  an 
accident  to  the  occupants  of  an  automobile  is  admissible,  (1)  on 
the  issue  of  contributory  negligence,  and  (2)  in  explanation  of  the 
fact  that  the  car  was  inclosed  with  side  curtains;  nor  is  it  revers- 
ible error  to  permit  a  witness  to  testify  as  to  the  custom  to  have 
the  car  so  inclosed  under  given  weather  conditions. 

NEGLIGENCE:     Instructions — ^Depriving  One's  Self  of  Power  to  See 

3  and  Hear.  The  fact  that  the  wind  shield  of  an  automobUe  is 
closed,  and  that  the  car  is  inclosed  with  side  curtains,  furnishes  no 
basis  for  an  instruction  to  the  effect  that  the  occupant  "cannot 
deliberately  deprive  himself  of  the  means  of  seeing  and  hearing 
an  approaching  street  car.'' 
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NECKIJOENaE:      Bubmlttiiii^   TTnpleaded    Awrignment    of   NesUgenca. 

4  The  court  may  tell  the  jury  to  consider  the  speed  of  a  street  car 
in  determining  the  issue  of  failure  to  have  the  car  under  proper 
control,  even  though  the  speed  of  the  car  is  not  assigned  as  a  ground 
of  negligence. 

KEGUGEKCE:    Contnbntory  Negligence — Reasonable  Belief  of  Party. 

5  Instructions  relative  to  the  conditions  under  which  a  traveler 
would  be  justified  in   proceeding  to   cross  a  street   car   track  re- 

.  viewed,  and  held  proper,  and  not  subject  to  the  vice  of  assuming 
a  fact  in  issue. 

NEauaEKOE:     Imputed  Negligence— Husband  and  Wife.     The  neg- 

6  ligence  of  the  driver  of  a  conveyance  may  not  be  imputed  to  his 
wife,  who  is  riding  with  him. 

Appeal  from  Dubuque  District  Court. — J.  W.  Kintzinger, 

Judge. 

January  17,  1922. 

Action  for  personal  injuries  suffered  by  plaintiff  by  reason 
of  a  collision  between  an  automobile  in  which  the  plaintiff  was 
riding,  and  a  street  car  which  was  operated  by  the  defendant. 
The  jury  returned  a  verdict  for  the  plaintiff,  and  defendant 
appeals. — Affirmed, 

P.  J.  Nelson,  for  appellant. 

Kenline,  Roedell  cfe  Hoffmann,  for  appellee. 

Per  Curum. — This  case  grows  out  of  the  same  state  of  facts 
involved  in  the  case  of  Waring  v.  Dubuque  Elec.  Co.,  decided  by 
us  at  the  September  term,  1921,  and  reported  in  192  Iowa  508. 
The  appellee  and  her  husband  were  driving  north  in  an  auto- 
mobile upon  Locust  Street  in  the  city  of  Dubuque,  and,  at  the 
intersection  of  said  street  with  Thirteenth  Street,  the  automo- 
bile came  into  collision  with  a  street  car  operated  by  the  appel- 
lant, and  appellee  received  the  injuries  complained  of.  The 
details  regarding  the  collision  and  the  facts  and  circumstances 
in  connection  therewith  are  set  forth  at  length  in  the  opinion  in 
Waring  v.  Dubuque  Elec.  Co.,  supra,  and  it  is  unnecessary  that 
we  recite  them  again  in  this  opinion.  The  appellee's  husband 
was  driving  the  car  at  the  time  of  the  accident,  and  appellee 
was  sitting  with  him  in  the  front  seat  of  the  automobile.  It 
was  a  foggy,  misty,  dark  night. 
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I.  Appellant  contends  that  the  court  should  have  directed 
a  verdict  for  the  appellant,  on  the  ground  that  there  was  a  fail- 
ure to  show  any  negligence  on  the  part  of  the  appellant  com- 
pany. The  only  grounds  of  negligence  submitted  to  the  jury 
by  the  trial  court  were  with  regard  to  the  failure  of  the  appel- 
lant company  to  sound  a  gong  or  bell  or  to  give  other  warning, 
as  the  car  approached  the  intersection,  and  with  regard  to  fail- 
ure to  have  the  car  under  proper  control.  Under  the  facts  of 
the  case,  which  are  discussed  at  considerable  length  by  us  in 
the  opinion  in  the  companion  case,  it  is  obvious  that  the  ques- 
tion of  whether  or  not  the  appellant  was  guilty  of  negligence 
in  the  matter  charged  was  clearly  a  question  for  the  jury;  and 
the  court  did  not  commit  error  in  overruling  the  appellant's 
motion  for  a  directed  verdict  on  this  ground. 

II.  It  is  strenuously  urged  that  the  court  erred  in  failing 
to  direct  a  verdict  for  the  appellant  on  the  ground  that  the 
appellee  was  guilty  of  contributory  negligence.  In  the  com- 
1.  nmligknob:       panion  case,  we  held  that  the  trial  court  erred 

S^SuienM7  pas-   ^^  sustaiuiug  a  motion  to  direct  a  verdict  on 
Bengest.  ^^^^  ground  that  the  husband  of  appellee,  who 

was  driving  the  automobile  at  the  time  in  question,  was  guilty 
of  contributory  negligence.'  We  held  that  it  was  a  question 
for  the  jury  to  determine  whether  or  not,  under  the  facts  and 
circumstances  described,  the  driver  of  the  car  was  guilty  of 
contributory  negligence.  There  is  no  claim  that  there  is  any 
evidence  in  this  case  that  in  any  way  would  charge  the  appellee 
with  any  higher  degree  of  care  than  was  required  of  her  hus- 
band, who  was  driving  the  car  at  the  time.  We  held  that  the 
question  as  to  whether  or  not  the  driver  was  guilty  of  con- 
tributory negligence  should  have  been  submitted  to  the  jury. 
It  necessarily  and  logically  must  follow  that  it  was  not  error  in 
the  instant  case  for  the  trial  court  to  submit  to  the  jury  the 
question  of  whether  or  not  the  appellee  herein  was  guilty  of 
contributory  negligence.  The  same  degree  of  care  is  not  re- 
quired of  a  passenger  riding  in  an  automobile  as  is  required 
of  the  driver  of  the  car. 

We  recently  had  occasion  to  discuss  the  question  of  what 
constitutes  contributory  negligence  on  the  part  of  a  passenger 
in  an  automobile,  in  Bradley  v.  Inter-Urban  B,  Co,,  decided 
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June  25,  1921,  and  reported  in  191  Iowa  1351.  It  is  unneces- 
sary that  we  reiterate  what  we  therein  said,  or  cite  the  author- 
ities quoted  in  the  opinion  in  said  cause.  Under  the  rule  therein 
announced,  the  question  as  to  whether  or  not  the  appellee  in 
the  instant  case  was  guilty  of  contributory  negligence  was  clearly 
one  for  the  jury.  See,  also,  Stoker  v,  TrirCiiy  B,  Co.,  182  Iowa 
1090. 

III.  The  appellee's  husband  was  a  witness  in  her  behalf, 
and  was  asked  whether  or  not  it  was  customary  and  usual  for 
automobiles  driven  on  the  streets  of  Dubuque  at  and  before 
o  w,«,  ,«,««•.  «r;  the  time  of  the  collision  to  have  the  side  curtains 

2.  NsoiiiGXKOx:  evi- 

^dition8^*^*d     ^  place.    The  question  was  objected  to,  as  call- 
side  cartoing.       j^g   fQj.   ^j^   incompetent   conclusion,   with   no 

foundation  laid.  The  objection  being  overruled,  the  witness  an- 
swered that  it  was  usual  to  have  the  side  curtains  in  place,  and 
further,  that  this  was  done  to  keep  out  the  wind  and  cold ;  that 
the  purpose  was  to  keep  the  wind  and  moisture  and  disagree- 
able, bad  weather  out  of  the  eyes  and  face,  and  to  protect  per- 
sons in  the  car.  Appellant  urges  that  the  reception  of  this  evi- 
dence constitutes  reversible  error.  The  undisputed  evidence 
shows  that  the  injury  occurred  on  a  misty,  foggy  night,  when 
there  was  much  moisture  in  the  air,  and  it  was  damp  and  cold. 
It  also  shows  that,  at  the  time  of  the  injury,  the  appellee's  hus- 
band was  driving  the  car  with  the  side  curtains  on.  The  curtains 
were  largely  composed  of  isinglass.  At  the  time,  the  wind 
shield  was  closed.  It  is  a  matter  of  common  knowledge  that 
automobiles  are  generally  driven  with  the  side  curtains  on  and 
the  wind  shield  closed  under  weather  conditions  such  as  were 
described  in  this  case.  It  was  proper  for  the  appellee  to  show 
the  weather  conditions  and  to  explain  why  the  car  was  being 
driven  with  the  side  curtains  on  and  the  wind  shield  closed.  It 
was  in  no  way  prejudicial  to  the  appellant  to  permit  the  evi- 
dence that  the  car  was  being  driven  in  the  ordinary  and  usual 
manner  in  which  cars  are  driven  under  similar  weather  condi- 
tions. The  evidence  had  a  bearing  upon  the  question  of  con- 
tributory negligence  of  the  appellee,  and  was,  we  think,  prop- 
erly admitted.  The  matter  was  fully  covered  by  proper  in- 
structions by  the  court. 

IV.  Appellant  complains  that  the  court  erred  in  refusing 
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to  give  Instruction  D,  asked  by  the  appellant.    In  the  requested 
instruction,  the  appellant  asked  that  the  court  instruct  the  jury 

**that  the  plaintiff  cannot  deliberately  deprive 

*  inatructiona:"        hcrself  of  the  means  of  seeing  or  hearing  an 

BeS"oVyower*to    approaching  street  car.''     The  thought  of  the 

instruction  as  requested  was  that  the  jury 
could  find  that  appellee,  by  riding  in  an  automobile  with  the 
curtains  down  and  the  wind  shield  closed,  had  **  deliberately 
deprived  herself  of  the  means  of  seeing  or  hearing  the  approach- 
ing street  car."  It  was  not  error  to  refuse  to  give  the  instruc- 
tion as  requested.  The  subject  of  the  appellee's  contributory 
negligence  and  the  question  with  regard  to  the  condition  of  the 
automobile  respecting  the  wind  shield  and  the  curtains  were 
fully  and  carefully  submitted  to  the  jury  by  the  instructions 
that  were  given,  and  it  was  not  error  to  refuse  to  give  this  re- 
quested instruction. 

V.  It  is  urged  that  the  court  erred  in  giving  Instruction 
14.  In  this  instruction,  the  court  told  the  jury  that  one  ground 
of  negligence  alleged  by  the  appellee  was  that  the  motorman 

of  the  appellant's  car  did  not  have  the  same 

4.  Neoligence:  j  ^      i  i.  u    j   xi_      • 

submitting  undcr  proper  control,  as  he  approached  the  in- 

?5n^nt  of'        tersection   of    Thirteenth   and   Locust   Streets, 
negigence.  ^j^^  court  told  the  jury  that,  in  determining 

this  question  of  proper  control,  it  could  consider  the  rate  of 
speed  at  which  it  believed,  from  the  evidence,  the  car  was  run- 
ning as  it  approached  the  crossing;  and  that,  if  it  found  that 
the  car  was  operated  at  an  excessive  rate  of  speed,  and  that 
because  of  such  speed  the  motorman  did  not  have  it  under 
proper  control,  then  this  allegation  of  negligence  would  be  sus- 
tained. It  is  argued  that  this  instruction  submitted  to  the  jury 
the  question  of  negligence  on  the  part  of  appellant  in  the  alleged 
excessive  speed  of  the  car,  and  that  no  such  ground  of  negli- 
gence was  alleged  in  appellee's  petition  as  a  basis  of  recovery. 
The  instruction  is  not  subject  to  the  criticism  urged  against 
it.  The  jury  was  definitely  and  properly  told  that  the  ground 
of  negligence  alleged  by  appellee  was  a  failure  to  have  the  car 
under  proper  control,  and  it  was  expressly  told  that  it  could 
consider  the  matter  of  speed  only  for  the  purpose  of  determining 
whether  or  not  the  appellant's  motorman  did  so  have  the  car 
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under  proper  control  at  the  time.  This  was  not  error.  The 
question  of  the  speed  at  which  the  car  was  moving  as  it  ap- 
proached the  intersection  was  material  and  proper  for  consid- 
eration by  the  jury,  in  determining  the  fact  as  to  whether  or 
not,  at  said  time,  the  motorman  had  the  car  under  proper  con- 
trol. The  instruction  carefully  defined  to  the  jury  the  basis  of 
negligence  alleged  and  the  proper  application  of  the  evidence 
respecting  speed. 

VI.  Error  is  predicated  upon  the  giving  of  Instruction  17, 
in  regard  to  the  question  of  contributory  negligence.     The  in- 
struction told  the  jury  that,  if  the  jury  found  by  a  preponder- 
ance of  the  evidence  that,  at  the  time  the  plain- 

'  contributory '  tiff  attempted  to  cross  the  street  car  crossing 
■(^abie°beiiJ*o£  in  qucstiou,  it  appeared  to  her,  acting  as  a  rea- 
^*  ^'  sonably  prudent  and  cautious  person  would  act 

under  the  same  or  similar  circumstances,  that  no  street  car  was 
about  to  run  over  the  track  at  the  corner  where  plaintiff  was 
about  to  cross,  and  if  the  jury  believed,  from  a  preponderance 
of  the  evidence,  under  all  the  facts  and  circumstances,  that  the 
plaintiff  could  reasonably  have  expected  to  cross  the  track  be- 
fore any  street  car  reached  the  corner,  then  the  jury  would 
not  be  warranted  in  finding  the  plaintiff  guilty  of  contributory 
negligence.  The  challenge  to  this  instruction  is  that  it  assumes 
that  the  driver  of  the  automobile  **saw  and  knew  that  there 
was  a  street  car  approaching. ' '  The  instruction  makes  no  such 
assumption.  The  instruction  as  given  was  proper,  in  view  of 
the  evidence  in  regard  to  the  accident,  and  is  not  vulnerable  to 
the  objection  urged. 

VII.  It  is  argued  that  the  court  erred  in  giving  Instruc- 
tion 25,  as  follows: 

**You  are  hereby  instructed  that  the  plaintiff  in  this  case 
is  not  responsible  for  any  negligence,  if  any,  on  the  part  of 
her  husband,  who  was  driving  the  car.    But  if,  under  these  in- 
-  XT        ..,«-         structions,  you  believe  that  the  injuries  received 
imputed^negiiu^    by  ^hc  plaintiff,  if  any,  were  caused  wholly  or 
and  wife.  partially  in  any  manner  by  or  through  her  own 

negligence,  then  she  cannot  recover  in  this  case.'' 

This  instruction  correctly  stated  the  law,  and  is  in  line 
with  our  holdings.  Bridenstine  v,  Iowa  City  Elec,  R.  Co.,  181  Iowa 
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1124 ;  Fisher  v.  Elision,  174  Iowa  364 ;  Borg  v.  Des  Moines  City 
B.  Co,,  190  Iowa  909 ;  Nels  v.  Bider,  185  Iowa  781 ;  Lawrence 
v.  City  of  Sioux  City,  172  Iowa  320 ;  Withey  v.  Fowler  Co.,  164 
Iowa  377 ;  McBride  v.  Des  Moines  City  B.  Co.,  134  Iowa  398. 

VIII.  Error  is  urged  in  the  giving  of  Instruction  26.  The 
instruction  dealt  in  a  general  way  with  the  facts  necessary  to 
be  established  by  the  plaintiff,  to  warrant  a  recovery.  A  critical 
examination  fails  to  disclose  any  error  in  the  giving  of  this 
instruction. 

The  case  was  fully  and  carefully  submitted  to  the  jury.  It 
was  essentially  a  fact  question,  both  on  the  issue  of  the  negli- 
gence of  the  appellant  and  the  contributory  negligence  of  the 
appellee.  We  find  no  error  in  the  record  requiring  a  reversal 
of  the  case,  and  it  is,  therefore, — Affirmed, 


Geobqe  W.  Bilbo  et  al..  Petitioners,  v.  District  Court  op  Ring- 
gold County  et  al..  Respondents. 

VENUE:    Oontinnance  Destroys  Bight  to  Change.    An  applicatioa  for 

1  change  of  venue  from  the  county  of  performance  to  the  county  of 
defendant's  residence,  on  the  ground  of  fraud  in  the  inception  of 
the  contract,  must,  after  issue  is  joined,  be  made  before  the  eause 
is  continued  over  the  term,  (Sec.  3505,  Code  Supp.,  1913;  Soc  3506, 
Code,  1897.) 

PIiEADIKO:     Answer — Statutory    Denial.     A    petition    alleging    the 

2  execution  of  a  note,  with  an  answer  alleging  fraud  in  the  inception 
of  the  note,  creates  an  issue. 

Certiorari  to  Binggold  District  Court, — ^Homeb  A.  Puller, 

Judge. 

October  18,  1921. 

Rehearing  Denied  January  20,  1922. 

Proceedings  in  certiorari,  to  test  the  legality  of  the  action 
of  the  district  court  of  Ringgold  County  in  refusing  a  change  of 
venue  to  plaintiffs,  under  Section  3505,  Subsection  6,  of  the 
1913  Supplement,  in  an  action  brought  against  plaintiffs,  George 
W.  Bilbo  and  Mary  S.  Bilbo,  by  Bert  Teale,  in  Ringgold  County, 
upon  a  promissory  note.  Petitioners  filed  answer  therein,  alleg- 
ing fraud  in  the  inception  of  the  note,  and  alleging  their  resi- 
dence to  have  been  at  all  times  in  Union  County,  and  asking 
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a  change  of  venue  from  Ringgold  County  to  Union  County, 
the  county  of  their  residence. 

The  order  of  the  district  court  is  sustained  and  affirmed. — 
Affirmed. 

Spence  &  Beard,  D.  W.  Highee,  and  B.  Brown,  for  peti- 
tioners. 

F.  F.  Fuller  and  Lems  &  Lewis,  for  respondents. 

Abthub,  J. — On  August  5,  1920,  Bert  Teale  filed  a  petition 
in  the  district  court  of  Ringgold  County,  demanding  judgment 
on  a  promissory  note,  which,  by  its  express  terms,  was  payable 

at  Mt.  Ayr,  the  county  seat  of  Ringgold  County. 

*  nance  deSoy?    The  suit  was  brought  f  Or  the  August,  1920, 

c  anse.  ^^^.^^^^  which  began  August  16,  1920,   and  an 

original  notice  was  duly  served  on  defendants,  notifying  them 
to  appear  before  noon  of  the  second  day  of  the  term. 

On  August  17th,  defendants  appeared  by  Thomas  L.  Max- 
well and  Spence  &  Beard,  attorneys,  and  at  the  request  of  their 
attorneys,  were  given  30  days'  time  to  file  answer.    On  August 

17,  1920,  the  answer  of  defendants,  which  was  afterwards  filed, 
was  prepared,  signed,  and  verified  by  appellants.    On  September 

18,  1920,  defendants  filed  the  answer,  admitting  execution  and 
delivery  of  the  note  sued  on,  but  alleged  fraud  in  its  inception. 

Subsequent  to  the  filing  of  the  answer,  the  cause  was  con- 
tinued over  to  the  November  term,  by  the  final  adjournment 
of  the  August  term.  The  November  term,  1920,  convened  on 
the  1st  day  of  November.  At  the  November  term,  some  time  in 
November,  the  case  was  continued  over  to-  the  January  term, 
1921. 

On  the  23d  day  of  December,  plaintiff  filed  a  trial  notice 
that  the  case  would  be  brought  to  trial  at  the  regular  January 
term,  1921,  to  commence  on  January  3,  1921. 

On  December  28,  1920,  defendants  in  the  case  below,  peti- 
tioners in  this  case,  filed  their  motion  or  application  for  change 
of  place  of  trial  from  Ringgold  County  to  Union  County,  under 
Subdivision  6  of  Section  3505  of  the  1913  Supplement,  on  the 
groimd  that  the  note  sued  on  was  fraudulent  in  its  inception 
and  without  consideration,  and  that  their  signatures  were  pro- 
cured thereto  by  false  and  fraudulent  representations.    Resist- 
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ance  was  made  to  the  motion,  and  the  motion,  with  resistance 
thereto,  was  submitted  to  the  court;  and  on  December  30th,  the 
court  ruled,  refusing  to  grant  change  of  place  of  trial,  basing 
the  ruling  upon  the  fact  that  the  case  had  been  continued  over 
the  August  term  and  over  the  November  term,  before  the  appli- 
cation for  a  change  of  place  of  trial  was  filed. 

The  ground  of  the  application  for  a  change  of  place  of  trial 
is  found  in  Subdivision  6  of  Section  3505,  Code  Supplement, 
1913,  which  was  made  a  part  of  such  section  by  the  Acts  of  the 
Thirty-third  General  Assembly.  Prior  to  the  enactment  of  this 
amendment  to  Code  Section  3505,  we  have,  on  numerous  occa- 
sions, been  called  upon  to  construe  its  provisions  in  connection 
with  Code  Section  3506.  Section  3506  limits  the  time  within 
which  application  should  be  filed.  In  every  case  where  pro- 
visions of  Code  Section  3506  have  been  urged  against  the  grant- 
ing of  the  change,  we  have  held  that,  if  the  ease  had  been  con- 
tinued after  the  grounds  of  change  were  known  to  the  party 
asking  the  change,  the  change  would  be  refused.  The  provisions 
of  Code  Section  3506  are  plain,  and  provide  that  no  change  shall 
be  granted  after  a  continuance,  the  wording  being: 

*'Nor  shall  such  application  be  allowed  after  a  con- 
tinuance." 

In  Dean  v.  White  &  Haight,  5  Iowa  266,  a  change  was  re- 
fused because  the  motion  was  not  filed  until  after  a  continu- 
ance had  been  granted.  The  holding  in  that  case  was  based 
on  the  language  in  the  case  of  Wright  v.  Stevens,  3  G.  Greene 
63,  in  which  we  said : 

**If  the  facts  upon  which  his  application  was  based  existed 
at  the  first  term,  and  were  known  to  him,  his  application  should 
have  been  made  at  that  term.  If  they  had  come  to  his  knowl- 
edge since  the  first  term,  or  did  not  exist  at  that  time,  that 
should  have  been  stated  as  an  excuse  for  not  having  previously 
made  the  application.'^ 

These  cases  have  been  followed  in  manv  cases  since.  Finch 
V.  BUlings,  22  Iowa  228 ;  McCracken  v,  Webb,  36  Iowa  551 ;  Petty 
V.  Hayden  Bros.,  115  Iowa  212 ;  Hamill  v.  Schlitz  Brewing  Co,, 
165  Iowa  266. 

The  answer  of  defendants  below,  filed  on  September  18, 
1920,  which  was  prepared  and  sworn  to  on  August  17,  1920, 
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shows  that  defendants  then  knew  of  the  fraud  pleaded  as  a 
ground  of  change  of  venue.  If  the  application  for  a  change 
of  venue  had  been  made  at  the  time  of  filing  answer  in  the 
case,  and  before  a  continuance  had  been  granted,  the  court 
would  have  had  no  discretion  in  the  matter,  and  the  change 
would  have  been  granted,  on  the  filing  of  the  bonds  as  required 
by  statute,  Code  Section  3505.  State  ex  rel.  Erdahl  v.  District 
Court,  189  Iowa  1167. 

Hamill  v.  Schlitz  Brewing  Co.,  supra,  was  decided  after 
Subdivision  6  was  added  to  Section  3505.  If  there  was  any- 
intent  ion  that  Code  Section  3506  should  not  apply  when  the 
ground  of  the  change  was  based  on  Subdivision  6,  the  legisla- 
ture  has  not  so  said  by  enactment,  and  we  have  not  so  con- 
strued the  same.  There  is  no  reason,  that  we  see,  why  the  pro- 
visions of  Code  Section  3506  do  not  apply  to  Subdivision  6  of 
that  section. 

In  the  instant  case,  the  fraud  relied  upon  was  known 
by  petitioners  on  the  second  day  of  the  first  term  at 
which  they  were  required  to  appear,  as  shown  by  their 
answer,  signed  and  verified  by  them  on  that  date,  and  later 
filed  in  the  case.  Two  continuances  having  thereafter  been 
had  in  the  case,  before  the  motion  was  filed  for  a  change,  we 
are  of  the  opinion  that  the  court  had  no  discretion  whatever  in 
the  matter,  and  that  petitioners,  defendants  below,  waived  their 
right  to  a  change.  They  had  an  absolute  right  to  the  change 
if  application  had  been  made  in  time,  but  the  plain  provisions 
of  Section  3506  apply,  and  could  not  be  ignored. 

Petitioners  urge  that,  if  Section  3506  should  be  held  to 
apply,  which  they  contend  does  not  apply,  then  the  plaintiflP 
Bert  Teale  had  failed  to  file  a  reply   to   defendant   Bilbo's 

answer,  so  as  to  make  up  the  issues  which  were 
■  swer :  statutory    iiecessaiy  to  sccurc  a  change  under  Section  3506 ; 

that,  until  a  reply  was  filed,  it  could  not  be 
known  whether  the  case  would  ever  come  to  trial,  or  that  peti- 
tioners would  then  desire  a  change;  and  that  the  continuances 
had  in  such  case  were  not  such  as  contemplated  by  Section 
3506,  but  were  after  the  issues  had  been  made  up.  This  position 
is  not  weU  taken.  The  plaintiff  Teale  might  have  filed  a  reply, 
but  it  was  not  necessary,  to  make  up  the  issues.    Denial  of  the 

Vol.  192  Ia.— 79 
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allegations  in  the  answer  furnished  by  statute  made  up  the 
issues.  The  change  of  place  of  trial  applied  for  by  petitioners 
was  rightfully  refused. 

The  proceedings  of  the  district  court  must  be  and  are 
afSrmed. — Affirmed, 

Evans,  C.  J.,  Stevens  and  Faville,  J  J.,  concur. 


John  L.  Downing,  Appellee,  v.  Merchants  National  Bank  op 

Greene,  Appellant. 

NEGKLIGENCE:     Contributory  Kegllgence — Failure  to  Apprehend  Dan- 

1  ger.  A  person  who,  at  an  entrance  apparently  provided  therefor^ 
enters  a  public  business  place  on  an  errand  connected  therewith,  is 
not  guilty  of  contributory  negligence  per  se  because  he  does  not  look 
toward  the  spot  where  he  is  about  to  step. 

NEG-LIGfrENOE:    Unsafe  Condition  of  Place  of  Business.    A  jury  ques- 

2  tion  on  the  issue  of  negligence  is  presented  by  evidence  tending  to 
show  that  a  door  in  the  vestibule  to  banking  rooms  appeared  to  be 
the  way  provided  for  entrance  into  the  bank,  whereas  said  door 
led  immediately  into  an  opening  to  the  basement. 

KEG-UGENCE:     Licensee.    One  who  goes  into  a  public  business  place 

3  on  an  errand  connected  therewith  is  not  a  mere  licensee. 

NEW  TRIAL:     Verdict — Excessiveness — 12,750.     Verdict  of  $2,750  for 

4  personal  injury  held  nonexcessive,   in   view  of   the  fact   that  the 
•  amount  which  should  be  allowed  for  physical  pain  is  peculiarly  a 

jury  question. 

Appeal  from  Butler  District   Court, — C.  H.   Kellby,  Judge. 

October  18,  1921. 
Rehearing  Denied  January  20,  1922. 

Action  for  personal  injuries  sustained  by  the  plaintiff  in 
falling  down  a  stairway  in  the  defendant's  bank  building. 
Verdict  and  judgment  for  plaintiff.  Defendant  appeals. — Af- 
firmed, 

Sager  &  Sweet  and  J.  G,  Mitchell,  for  appellant. 
E.  H,  McCoy  and  M,  Ilartness,  for  appellee. 
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Favhj^  J. — The  appellsnt  is  the  owser  of  a  bank  building 
in  Greene,  Iowa.    The  building  faces  to  the  south,  and  is  located 
immediately  adjacent  to  a  sidewalk.    In  the  front  of  the  build- 
ing is  a  vestibule,  containing  two  doora.     One 
'  eontiibaio?'       door  on  the  north  side  of  tbe  vestibule  opens 
DTa  to  apDivheiid  into  the  lobby  of  the  bank.    Ob  the  east  of  the 
vestibule  is  also  a  door,  which  opens  into  a 
stairway  leading  to  the  basement.     The  exterior  of  the  build- 
ing, showing  this  vestibule  and  the  doors,  is  shown  in  the  fol- 
lowing photograph : 
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The  stairway  in  question  starts  immediately  from  the  thresh- 
old of  the  east  door.  On  the  inside  of  the  building,  the  stair- 
way is  separated  from  the  banking  room  by  a  balustrade  or 
roiling.  This  balustrade  is  the  same  height  as  the  bank  counter, 
and  has  something  of  the  same  general  appearance  and  construc- 
tion. The  base  of  the  bank  counter  is  solid,  while  the  balus- 
trade has  an  open  or  latticework  base,  and  the  top  of  the  balus- 
trade is  narrower  than  the  top  of  the  bank  counter.  The  follow- 
ing photograph  shows  a  view  of  this  balustrade,  taken  through 
the  open  doorway  leading  from  the  vestibule  to  the  stairway  in 
controversy ; 
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In  the  front  of  the  bank  building  there  are  two  large  plate- 
glass  windows,  one  of  which  appears  in  the  first  photograph. 
The  following  is  a  plat  of  a  portion  of  the  ground  floor  of  the 
bank  showing  the  situation : 
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About  5  o'clock  in  the  afternoon  of  April  1,  1916,  the  ap- 
pellee, desiring  to  transact  some  business  with  an  officer  of  the 
bank,  entered  the  vestibule  of  the  bank.  It  was  a  bright  day, 
and  the  sun  was  shining.  The  appellee  had  been  to  the  bank  onee 
or  twice,  before  the  day  in  question.  At  the  time  he  entered 
the  vestibule,  the  evidence  tends  to  show  that  the  door  leading 
into  the  bank  lobby  or  corridor  was  closed,  and  the  curtain 
drawn,  and  that  the  door  on  the  right  or  east  side  of  the  vestibule, 
leading  to  the  stairway,  was  open.  This  door  swung  into  the  ves- 
tibule, so  that,  when  opened,  it  partially  at  least  obstructed  the 
door  leading  into  the  bank.  As  the  appellee  entered  the  vesti- 
bule, be  claims,  the  open  doorway  was  in  front  of  him,  and  he 
looked  through  the  opening  and  across  the  balustrade  above  re- 
ferred to,  and  saw  the  officer  of  the  bank  for  whom  he  was  look- 
ing, in  the  banking  room.  He  testified  that  he  believed  the 
balustrade  to  have  been  the  bank  counter,  and  believed  that  he 
was  walking  into  the  bank  proper.    He  immediately  proceeded 
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through  the  open  doorway  in  the  direction  of  the  bank  oiBcer; 
and  as  soon  as  he  stepped  through  the  doorway,  he  was  precipi- 
tated down  the  stairway,  and  suffered  the  injuries  complained  of. 

I.  It  is  urged  in  behalf  of  the  appellant  that,  under  the 
circumstances  surrounding  the  accident,  the  appellee  was  guilty 
of  contributory  negligence,  and  that  the  court  should  have  so 
directed  the  jury,  and  withdrawn  the  case  from  its  considera- 
tion. If  all  fair-minded  and  reasonable  men  would  agree,  under 
the  facts  disclosed,  that  the  appellee  was  guilty  of  contributory 
negligence,  then  the  court  should  so  declare,  as  a  matter  of  law. 

It  is  urged  that  the  appellee  must  be  held  to  be  guilty  of 
contributory  negligence  because  of  the  fact  that,  under  the 
circumstances  disclosed,  he  passed  through  the  open  doorway 
without  looking  to  see  where  he  was  stepping.  It  must  be  re- 
membered that  this  was  a  building  that  the  public  was  invited 
to  enter.  If  the  jury  believed  the  appellee's  testimony  re- 
garding the  conditions  surrounding  him  at  the  time,  he  be- 
lieved, and  had  reason  to  believe,  that  he  was  walking  through 
the  open  doorway  into  the  bank  building,  to  transact  business 
with  an  officer  of  the  bank,  whom  he  saw,  and  who  was  behind 
what  appeared  to  appellee  to  be  the  counter  of  the  bank. 

It  is  strenuously  argued  that,  if  he  had  looked  to  the  floor,  he 
would  have  seen  the  open  stairway,  and  that  it  was  his  duty  so 
to  look,  and  to  observe  where  he  was  walking.  We  are  not 
prepared  to  hold  that,  as  a  matter  of  law,  a  person  about  to 
enter  a  bank,  store,  or  other  business  building  which  the  public 
is  invited  to  enter  for  the  transaction  of  business,  is  guilty  of 
negligence  in  failing  to  look  to  the  floor  of  the  vestibule  or 
corridor  of  such  a  place  of  business,  before  crossing  the  thresh- 
old of  an  open  door. 

As  a  general  rule,  it  may  be  stated  that  the  defendant  owed 
a  duty  to  all  persons  who  properly  came  to  the  bank  on  business, 
to  exercise  reasonable  care  and  prudence  to  provide  a  safe  and 
suitable  entrance  to  said  bank,  and  to  have  the  approaches 
thereto  so  constructed  and  maintained  that  visitors  would  not 
be  liable  to  step  into  dangerous  pitfalls  by  reason  of  misleading 
doors.  As  bearing  on  this  general  proposition,  see  Foren  v, 
Rodick,  90  Me.  276  (38  Atl.  175) ;  Oordon  v.  Cummings,  152 
Mass.  513  (25  N.  E.  978) ;  Hayward  v,  Merrill,  94  111.  349;  Camp 
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V.  Wood,  76  N.  Y.  92 ;  Gillvon  v.  Beilly,  50  N.  J.  L.  26  (11  Atl. 
481). 

*  *  It  is  a  sound  rule  of  law  that  it  is  not  contributory  neg- 
ligence not  to  look  out  for  danger  when  there  is  no  reason  to 
apprehend  any."    Engel  v.  Snvith,  82  Mich.  1  (46  N.  W.  21). 

The  cases  discussing  the  question  of  contributory  negligence 
and  negligence  where  the  facts  are  similar  to  those  in  the  case 
at  bar  are  somewhat  numerous.    We  cannot  review  all  of  them. 

In  Hayward  v,  Merrill,  94  111.  349,  plaintiff  was  a  guest 
at  a  hotel.  His  room  was  in  the  hallway,  and  was  numbered 
38.  It  was  the  comer  room.  About  two  and  one-half  feet  from 
it  was  another  room,  numbered  40.  The  doors  of  the  two  rooms 
were  alike.  Gas  was  burning  in  the  hall,  but  not  very  brightly. 
The  plaintiff  had  recently  been  a  guest  at  the  hotel,  and  oc- 
cupied Room  38,  which  was  now  assigned  him.  By  mistake,  he 
opened  Room  No.  40,  and  fell  down  an  opening  and  was  in- 
jured.    It  was  held  that  the  ease  was  properly  for  the  jury. 

In  McRickard  v.  Flint,  114  N.  Y.  222,  226  (21  N.  B.  153), 
it  appeared  that  the  plaintiff  was  in  defendants'  building,  where 
He  observed  a  foldixig  door  that  was  usually  kept  closed  during 
the  day.  When  he  approached  the  folding  door,  it  was  partly 
open,  and  he  opened  it  farther  and  entered.  It  was  between  12 
and  1  o'clock  in  the  afternoon,  and  within  the  room  it  was  light. 
If  the  plaintiff  had  stopped  and  looked  about  him  when  he  en- 
tered the  door,  he  could  evidently  have  seen  the  situation.  The 
court  held  that  the  question  of  contributory  negligence  of  the 
plaintiff  was  properly  for  the  jury. 

In  Clopp  v.  Hear,  134  Pa.  203  (19  Atl.  504),  it  appeared 
that  the  defendant's  store  had  two  entrances,  which  presented 
the  same  appearance  when  the  outside  doors  were  closed.  Be- 
tween these  doors  was  a  display  window.  The  northerly  en- 
trance was  intended  for  purchasers.  When  the  doors  were 
closed,  as  they  were  at  the  time  of  the  injury,  the  entrances  were 
externally  alike.  Plaintiff  and  her  friend,  passing  the  store, 
saw  in  the  window  an  article  which  one  of  them  wished  to  pur- 
chase. Plaintiff  opened  the  southerly  door,  and  plunged  into 
a  cellar.  It  was  held  that  the  questions  of  negligence  and  con- 
tributory negligence  were  properly  for  the  jury. 

Bhoditts  V,  Johnson,  24  Ind.  App.  401,  is  a  case  where  a 
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woman  stepped  from  a  hallway  through  an  open  door  into  an 
elevator  shaft.  The  evidence  shows  that,  when  she  opened  the 
door,  she  walked  in,  without  paying  any  attention  to  what  she 
was  stepping  into.    The  court  said: 

*'The  question  to  be  determined  from  the  evidence  is 
whether  appellee  was  proceeding  as  an  ordinarily. prudent  per- 
son would  have  proceeded  under  the  circumstances.  An  open 
doorway,  if  not  an  invitation  to  enter,  was  certainly  not  a  warn- 
ing of  danger.  What  is  due  care  must  depend  upon  circum- 
stances. ' ' 

The  court  held  that  the  question  of  contributory  negligence 
was  for  the  jury. 

In  Foren  v.  Rodick,  90  Me.  276  (38  Atl.  175),  it  appeared 
that  a  set  of  offices  in  a  building  were  occupied  by  a  physician, 
and  a  sign  bearing  the  physician's  name  was  aflSxed  to  the  out- 
side of  the  building  a  few  feet  above  the  sidewalk,  one  end 
being  fastened  to  the  casing  on  the  right-hand  side  of  the  cellar 
door,  and  the  other  end  to  the  casing  on  the  left-hand  side  of 
the  main  entrance  door.  The  plaintiff,  desiring  to  visit  the 
physician,  by  mistake  opened  the  door  to  the  cellar,  and  fell  and 
was  injured.  The  evidence  showed  that  the  double  doors  of  the 
main  entrance  were  open,  revealing  a  vestibule  or  lobby ;  that  the 
store  and  sidewalk  and,  to  some  extent,  the  landing  at  the  en- 
trance, were  lighted  by  electric  lights,  and  the  cellar  was  well 
provided  with  windows.  The  plaintiff  testified  that  she  took 
no  pains  to  know  where  she  was  stepping.    The  court  said : 

**She  was  seeking  to  enter  the  building  by  the  implied  in- 
vitation of  the  defendants.  She  had  a  right  to  expect  reasonable 
safety  and  convenience  in  the  approaches.  She  was  not  required 
to  use  extraordinary  precaution,  but  only  such  ordinary  care 
and  caution  as  persons  of  reasonable  prudence,  care,  and  discre- 
tion usually  and  ordinarily  exercise  under  such  circumstances." 

It  was  held  to  be  a  case  for  the  jury. 

In  Oordon  v.  Cummings,  152  Mass.  513  (25  N.  E.  978),  an 
elevator  well  in  a  building  opened  directly  on  the  street,  by  a 
doorway  separated  by  a  post  one  foot  wide  from  the  entrance  to 
the  hallway  of  the  building,  which  was  of  about  the  same  con- 
struction, and  the  threshold  of  which  was  a  continuation  of  that 
of  the  elevator  entrance,  but  not  quite  of  the  same  width.    The 
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entrance  to  the  hallway  proper  had  no  door,  but  the  entrance  to 
the  elevator  could  be  closed  by  a  door,  and  by  hooking  a  chain 
across  it.  Plaintiff,  seeking  to  enter  the  hallway  on  a  dark  eve- 
ning, stepped  into  the  elevator  entrance,  which  was  not  closed, 
and  was  injured.  The  plaintiff  had  passed  very  many  times, 
and  was  aware  that  the  two  entrances  were  close  to  each  other. 
The  court  held  that  the  case  was  properly  submitted  to  the  jury. 

In  Engel  v.  Smith,  82  Mich.  1  (46  N.  W.  21),  we  quote 
from  the  syllabus  in  the  Northwestern  Reporter,  as  follows : 

**In  front  of  the  rear  door  of  their  store,  and  about  a  foot 
and  a  half  distant  from  it,  defendants  maintained  a  hatchway 
opening  into  the  cellar.  There  was  no  railing  around  the  hatch- 
way, and  such  door  was  freely  used  for  entrance  into  the  store. 
Plaintiff,'-  who  did  business  in  the  store,  went  out,  to  the  knowl- 
edge of  one  of  defendants'  employees,  and  in  his  absence  the 
hatchway  was  opened.  The  door  was  left  unlocked,  and  no  one 
stationed  at  the  opening  to  give  notice  thereof.  Plaintiff  re- 
turned through  such  door,  and  fell  through  the  hatchway.  Held 
that  defendants  were  negligent. 

*' Plaintiff  was  fully  acquainted  with  the  location  of  the 
hatchway,  and  knew  that  it  was  customary,  at  the  time  of  day 
the  accident  happened,  to  use  it.  He  did  not  stop  to  see 
whether  the  trap  door  was  open,  but  it  had  been  customary  to 
keep  the  door  locked  when  the  hatch\vay  was  opened.  Held  that 
the  question  of  contributory  negligence  was  for  the  jury." 

Appellant  relies  upon  McN  might  on  v.  Illinois  Cent.  R.  Co., 
136  Iowa  177,  as  being  controlling  in  this  case.  We  do  not  so 
regard  it.  In  that  case,  a  lady  entered  the  women 's  waiting  room 
of  a  railway  station,  and  immediately  opened  a  door,  supposing 
it  to  be  the  door  to  the  toilet  room,  stepped  through,  and  fell 
to  the  bottom  of  a  stairway.  The  word  ** basement"  was  painted 
upon  the  door,  although  it  was  obscured  by  the  people  gathered 
about  it.  The  door  to  the  toilet  room  was  properly  designated, 
but  this  was  somewhat  obscured  from  view  by  its  location.  The 
situation  is  altogether  different  from  that  disclosed  in  the  in- 
stant case.  "We  held  in  the  McNanghton  case  that  it  was  not 
negligence,  under  the  circumstances,  for  the  railway  company  to 
maintain  this  closed  door  with  a  knob  and  catch  on  it,  leaa 
ing  to  the  basement.    We  said: 
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**  Every  precaution  had  been  taken,  save  that  of  locking  it, 
against  its  improper  use." 

The  situation  is  altogether  different  from  that  in  the  case  at 
bar,  where  the  door  in  question  was  so  located  that,  when  open, 
as  the  evidence  tends  to  show  it  was  when  the  accident  happened, 
it  was  the  apparent  way  provided  for  persons  having  business 
with  the  bank  to  enter,  for  the  transaction  of  such  business. 
The  open  door,  the  presence  of  the  man  with  whom  appellee  had 
business,  the  appearance  of  the  balustrade,  and  all  the  attend- 
ant circumstances  were  such  that  the  jury  might  have  found 
that  appellee  was  not  guilty  of  negligence  in  failing  to  look 
toward  the  spot  where  he  was  about  to  step,  as  he  passed  through 
the  open  doorway.  As  bearing  on  this  question,  see  Mathews 
V.  City  of  Cedar  Bapids,  80  Iowa  459 ;  Overton  v.  City  of  Water- 
loo, 164  Iowa  332 ;  Erickson  v.  Town  of  Manson,  180  Iowa  378. 

Under  all  the  facts  and  circumstances  disclosed  by  this  rec- 
ord, it  was  undoubtedly  a  question  for  the  jury  to  determine 
whether  or  not  the  appellee  was  guilty  of  negligence  in  stepping 
through  the  open  doorway  under  the  circumstances  disclosed, 
and  it  was  not  error  to  refuse  to  direct  a  verdict  on  this  ground. 
As  bearing  somewhat  on  the  general  proposition  involved,  see 
Gardner  v.  Waterloo  Cream  Sep.  Co.,  134  Iowa  6. 

Neither  was  it  error  on  the  part  of  the  court  to  refuse  to 
direct  the  jury  to  return  a  verdict  in  favor  of  appellant  on  the 
ground  that  the  evidence  fails  to  show  that  it  was  guilty  of  neg- 
2  nkoltobnob:  ligencc.  It  must  be  remembered  that  this  build- 
of^piace^fbulS^  ^°^  ^^^  ^^®  *^  which  the  public  was  invited 
***"•  to  come,  for  the  purpose  of  transacting  busi- 

ness. It  certainly  was  for  the  jury  to  say  whether  the  appellant 
was  guilty  of  negligence  in  maintaining  this  building  with  the 
two  doors  in  close  proximity  opening  from  this  vestibule,  one 
of  which  the  public  was  invited  and  expected  to  enter,  and 
the  other  of  which  opened  directly  into  a  precipitous  stairway. 
It  was  for  the  jury  to  say  whether  it  was  negligence  to  permit 
the  door  leading  to  this  stairway  to  be  open,  under  the  circum- 
stances disclosed  by  the  record,  if  the  jury  found  that  it  was 
open,  and  to  leave  the  same  without  barrier  or  guard,  to  pro- 
tect one  who  might  enter  the  vestibule.  The  question  of  appel- 
lant's negligence,  under  all  of  the  facts,  was  clearly  one  for  the 
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jury,  and  the  court  did  not  err  in  not  directing  a  verdict. 

II.  It  is  urged  that  the  appellee  was  a  mere  licensee.  The 
evidence  of  the  appellee  was  to  the  effect  that  he  went  to  the 
bank  to  transact  some  business  with  the  bank  regarding  the 

settlement  of  a  gale ;  also  to  see  one  of  the  officers 
^*  iueMee*^°**        ^^  *^^  hsxik  in  regard  to  a  township  matter.  The 

bank  knew  that  the  officer  of  the  bank  was  also 
an  officer  of  the  township  and  did  township  business  at  the  bank, 
with  the  consent  of  its  officers.  Under  these .  circumstances, 
the  appellee  was  something  more  than  a  mere  licensee,  in  going 
upon  the  premises  to  conduct  this  business,  even  though  it  was 
of  a  dual  character.  The  instruction  complained  of  on  this 
subject  was  proper,  and  meets  with  our  approval. 

III.  It  is  strenuously  urged  that  the  verdict  returned  by 
the  jury,  of  $2,750,  is  excessive,  and  is  the  result  of  passion  and 
prejudice  on  the  part  of  the  jury.    The  verdict  is  large,  for  the 

injury  sustained.     The  appellee's  damages  are 
'  verdict:  excea-      uot  to  bc  mcasurcd  by  the  mere  loss  of  time,  but 

siveness:    $2,750.  ij*  •  j         jx      '  £  T_-va.-i- 

are  also  for  pain  and  suffering,  for  which  the 
amount  to  be  awarded  is  peculiarly  within  the  province  of  the 
jury.  The  plaintiff's  injuries  were  somewhat  serious  and  pain- 
ful. We  cannot  say  that  the  amount  awarded  is  so  large  as  to 
be  indicative  of  passion  and  prejudice  on  the  part  of  the  jury. 
We  cannot  substitute  our  judgment  for  that  of  the  jury  in  a 
matter  of  this  kind,  where  the  verdict  does  not  appear  to  be 
excessive,  or  to  be  the  result  of  passion  and  prejudice.  We 
find  no  errors  urged  by  the  appellant  which  would  justify  a  re- 
versal of  the  case. 

It  therefore  follows  that  the  judgment  of  the  district  court 
must  be — Affirmed. 

Evans,  C.  J.,  Stevens  and  Arthur,  JJ.,  concur. 


Leslie  Oliphant,  Appellee,  v.  Theo.  W.  Hawkinson,  Executor, 

Appellant. 

MASTER    AND    SEBVANT:      Workmen's    Compensation   Act — Casual 

1     Employment.    The  construction  by  a  carpenter  of  a  corncrib  on  the 

leased  farm  of  a  retired  farmer,  under  contract  with  the  latter,  is 
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a  "purely  casual  employment,**  within  the  meaning  of  the  Work- 
men's Compensation  Act.  (Sees.  2477-m  and  2477-ml6,  Code  Supp., 
1913.) 

Weaver  and  Peeston,  JJ.,  dissent. 

STATUTES:     Construction— Within  Letter  But  Beyond  Intent.     Prin- 

2  ciple  reaffirmed  that  a  thing  which  is  within  the  letter  of  a  statute 
is,  nevertheless,  not  within  the  statute  if  it  is  not  within  the  inten- 
tion of  the  statute. 

1AA8TEB  AND  SEBVANT:       Workmen's     Compensation     Act— <*Em- 

3  ployer's  Trade  or  Business."  A  retired  farmer  who  has  no  occu- 
pation^ business,  or  calling,  beyond  renting  his  farm,  is  not  engaged 
in  an  "industrial  employment  for  pecuniary  gain,"  within  the 
meaning  of  the  Workmen's  Compensation  Act,  and  his  employment 
of  a  carpenter  to  erect  a  cornerib  on  said  farm  is  not  **for  the 
employer's  trade  or  business,"  within  the  meaning  of  said  act. 
(Sec.  2477-ml6,  Code  Supp.,  1913.) 

Weaver  and  Preston,  JJ.,  dissent. 

Appeal  from  Linn  District  Court. — F.  P.  Dawley,  Judge. 

June  25,  1921. 
Behearinq  Denied  January  20,  1922. 

Action  for  compensation  under  the  Workmen's  Compensa- 
tion Act.  The  industrial  commissioner  and  the  district  court 
held  that  the  appellee  was  entitled  to  compensation,  under  the 
provisions  of  said  act.  The  executor  of  the  estate  of  the  em- 
ployer, nov7  deceased,  appeals  from  such  finding. — Reversed. 

Voris  &  Haas  and  A,  W.  Fisher,  for  appellant. 
Johnson,  Donnelly  &  Swah,  for  appellee. 

Faville,  J. — The  facts  in  this  case  are  without  any  sub- 
stantial dispute  in  the  record.  One  Jacob  Wachal  was  a  retired 
farmer,  living  in  the  town  of  Walker,  Linn  County,  Iowa.    He 

owned  a  farm,  situated  about  two  miles  from 

^'  8BRv™Tf*work.  said  town,  which  he  leased  to  a  tenant,  who  oc- 

Sitfon  AcT:^  MB-    cupicd  and  operated  the  same.    Some  time  prior 

uai  emp  oyment.    ^^  ^^^  accidcnt  in  qucstlou,  Wachal  entered  into 

an  agreement  with  the  tenant  to  tear  down  an  old  cornerib  then 
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located  on  the  farm  and'  build  a  new  one  in  its  place,  and  in 
pursuance  of  such  arrangement,  tore  down  the  old  comcrib 
and  put  in  a  cement  foundation  for  a  new  one.  On  or  about  the 
25th  day  of  July,  1916,  Wachal  employed  the  appellee  and  three 
other  men,  all  of  whom  were  carpenters,  to  go  to  the  farm  and 
build  the  new  corncrib.  He  hired  each  of  said  men  by  the  hour, 
and  arranged  for  taking  them  to  the  farm  in  an  automobile,  to 
do  the  work.  The  men  were  taken  out,  and  commenced  the 
operation  of  building  the  new  crib.  They  had  been  so  employed 
about  an  hour  and  a  half,  when  the  appellee,  who  was  engaged  in 
measuring  some  work  on  the  foundation,  came  behind  a  fellow 
workman,  who  was  drawing  a  nail  with  a  pinch-bar;  and  the 
end  of  the  bar  flew  back,  striking  the  appellee  in  the  right  eye, 
destroying  the  sight.  It  is  for  this  injury  that  compensation 
is  claimed. 

The  remaining  employees  completed  the  work  of  building 
the  comcrib  in  about  five  or  six  days.  The  appellee  made  proper 
application,  as  provided  by  statute,  for  compensation  under  the 
Workmen's  Compensation  Act,  and  was  awarded  compensation 
by  the  industrial  commissioner;  and,  on  appeal  to  the  district 
court  of  Linn  County,  Iowa,  the  action  awarding  such  compen- 
sation was  affirmed. 

Since  said  time,  the  said  Wachal  has  died,  and  the  ap- 
pellant, as  executor  of  his  estate,  has  been  substituted  in  the 
case. 

The  question  for  our  determination  is  whether  or  not,  on 
said  state  of  facts,  the  appellee  is  entitled  to  compensation  under 
the  Workmen's  Compensation  Act,  as  it  existed  at  the  time 
of  the  injury. 

I.  Section  2477-m  of  the  Code  Supplement,  1913,  provides 
as  follows  : 

**(a)  Except  as  by  this  act  otherwise  provided,  it  shall 
be  conclusively  presumed  that  every  employer  as  defined  by 
this  act  has  elected  to  provide,  secure  and  pay  compensation  ac- 
cording to  the  terms,  conditions,  and  provisions  of  this  act 
for  any  and  all  personal  injuries  sustained  by  an  employee 
arising  out  of  and  in  the  course  of  the  employment;  and  in 
such  cases  the  employer  shall  be  relieved  from  other  liability 
for  recovery  of  damages  or  other  compensation  for  such  per- 
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soiial  injury,  unless  by  the  terms  of  this  act  otherwise  provided ; 
but  this  act  shall  not  apply  to  any  household  or  domestic  serv- 
ant, farm  or  other  laborer  engaged  in  agricultural  pursuits,  nor 
persons  whose  employment  is  of  a  casual  nature.*' 

Section  2477-ml6,  Code  Supplement,  1913,  Paragraph  b, 
provides  as  follows: 

'*  'Workman'  is  used  synonymously  with  'employee,'  and 
means  any  person  who  has  entered  into  the  employment  of,  or 
works  under  contract  of  service,  express  or  implied,  or  appren- 
ticeship for  an  employer,  except  a  person  whose  employment  is 
purely  casual  and  not  for  the  purpose  of  the  employer's  trade 
or  business  or  those  engaged  in  clerical  work  only,  •  •  ♦" 

At  the  outset,  it  is  well  to  notice  that  this  statute  has  been 
materially  changed  by  Section  10  of  Chapter  270,  Acts  of  the 
Thirty-seventh  General  Assembly.  By  said  act,  the  word  "and" 
in  said  Section  2477 -ml6,  Paragraph  b,  is  changed  to  the  word 
"or,"  and  as  the  law  now  stands,  this  paragraph  excepts  from 
the  provisions  of  the  act  persons  whose  employment  is  "purely 
casual"  or  whose  employment  is  "not  for  the  purpose  of  the 
employer's  trade  or  business." 

We  had  occasion  to  discuss  this  change  in  the  statute  in 
the  recent  case  of  Herbig  v.  Walton  Auto  Co.,  191  Iowa  394. 
The  instant  case  arose,  however,  before  the  amendment  to  the 
statute,  and  we  were  compelled  to  consider  it  in  the  light  of  the 
statute  as  originally  enacted. 

It  will  be  observed  that  Section  2477-m  provides  that  the 
act  "shall  not  apply  to  persons  whose  employment  is  of  a  casual 
nature."  And  Section  2477-ml6,  in  defining  who  is  a  workman, 
excepts  from  the  provisions  of  the  statute  a  "person  whose  em- 
ployment is  purely  casual  and  not  for  the  purpose  of  the  em- 
ployer's trade  or  business."  So  we  have  the  situation  that, 
under  Section  2477-m,  all  persons  "whose  employment  is  of  a 
casual  nature"  are  excepted  from  the  provisions  of  the  act. 
Under  Section  2477-ml6,  Paragraph  b,  there  is  excepted  from 
the  definition  of  a  workman  "a  person  whose  employment  is 
purely  casual  and  not  for  the  purpose  of  the  employer's  trade 
or  business. ' '  The  two  sections  must  be  read  together,  in  order  to 
arrive  at  the  intention  of  the  legislature  in  enacting  the  statute. 
Standing  alone,  the  first  section  exempts  from  the  provisions  of 
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the  statute  any  person  whose  employment  is  casual.  Section 
2477-ml6,  as  originally  enacted,  places  an  apparent  limitation 
upon  the  provisions  of  Section  2477-m,  in  providing  that  the 
workman,  to  be  outside  the  act,  shall  not  only  be  one  whose  em- 
ployment is  purely  casual,  but  also  one  whose  employment  is 
not  for  the  purpose  of  the  employer's  trade  or  business.  Under 
the  latter  section,  as  originally  enacted,  and  as  applicable  to 
this  case,  it  is  evident  that,  in  order  that  the  act  shall  not  apply, 
the  ** workman"  must  be  one  ** whose  employment  is  purely 
casual''  and  also  one  whose  employment  is  not  **for  the  purpose 
of  the  employer's  trade  or  business." 

In  considering  this  case,  we  shall  regard  it  as  coming  under 
Section  2477-ml6,  as  originally  enacted,  and  must  squarely  meet 
the  question:  **Was  the  appellee  a  person  whose  employment 
was  *  purely  casual'  arid  *not  for  the  purpose  of  the  employer's 
trade  or  business?'  "  If  he  was,  then  he  was  not  entitled  to 
compensation  under  the  act.  If  he  was  not,  then  he  was  en- 
titled to  compensation,  and  the  award  made  was  correct. 

II.  In  Uphoff  V.  Industrial  Board,  271  111.  312  (111  N.  B. 
128),  the  Supreme  Court  of  Illinois  construed  the  Workmen's 
Compensation  Law  of  that  state,  in  a  case  where  a  landowner 
2  Statutes  •  employed  a  party  to  help  build  a  broom-corn 

w^?hii^irttSp*  but  ^^^^  ^°  ^^  farm.  The  employee,  while  working 
beyond  intent,  q^  ^hc  building,  was  injured  by  a  piece  of  metal 
which  flew  from  a  hammer  he  was  using,  and  struck  him  in  the 
eye.    The  court  said : 

*  *  The  intention  of  the  lawmakers  is  the  law.  This  intention 
is  to  be  gathered  from  the  necessity  or  reason  of  the  enactment 
and  the  meaning  of  the  words,  enlarged  or  restricted  according 
to  their  real  intent.  In  construing  a  statute,  the  courts  are  not 
confined  to  the  literal  meaning  of  the  words.  A  thing  within  the 
intention  is  regarded  within  the  statute,  though  not  within  the 
letter.  A  thing  within  the  letter  is  not  within  the  statute,  if  not 
also  within  the  intention.  When  the  intention  can  be  collected 
from  the  statute,  words  may  be  modified  or  altered,  so  as  to 
obviate  all  inconsistency  with  such  intention.  (Hoyne  v.  Dan- 
isch,  264  111.  467.)  When  great  inconvenience  or  absurd  con- 
sequences will  result  from  a  particular  construction,  that  con- 
struction should  be  avoided,  unless  the  meaning  of  the  legisla- 
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ture  be  so  plain  and  manifest  that  avoidance  is  impossible. 
{People  V.  Wren,  4  Seam.  269.)  The  courts  are  bound  to  pre- 
sume that  absurd  consequences  leading  to  great  injustice  were 
not  contemplated  by  the  legislature,  and  a  construction  should 
be  adopted  that  it  may  be  reasonable  to  presume  was  contem- 
plated. (2  Lewis'  Sutherland  on  Stat.  Const.  Section  489 ;  Peo- 
ple V.  City  of  Chicago,  152  111.  546 ;  Canal  Com,  v.  Sanitary  Dis- 
trict, 184  111.  597.)  A  statute  is  passed  as  a  whole,  and  not  in 
parts  or  sections ;  hence  each  part  or  section  should  be  construed 
in  connection  with  every  other  part  or  section.  In  order  to  get 
the  real  intention  of  the  legislature,  attention  must  not  be  con- 
fined to  the  one  section  to  be  construed.  {Warner  v.  King,  267 
111.  82,  and  cited  cases.) " 

We  approve  of  this  pronouncement.  With  this  thought  in 
mind,  let  us  examine  the  statute  in  question.  It  is  a  compre- 
hensive scheme,  enacted  for  the  benefit  of  both  the  employer  and 
employee  engaged  in  industrial  employment.  The  statute,  as 
it  stood  at  the  time  this  injury  occurred,  declares  that : 

*'  *  Industrial  employment'  includes  only  employment  in 
occupation,  callings,  businesses  or  pursuits  which  are  carried 
on  by  the  employer  for  the  sake  of  pecuniary  gain."  Code 
Supplement,  1913,  2477-ml6,  Paragraph  -h. 

It  also  provides  (Section  2477-m)  that: 

**This  act  shall  not  apply  to  any  household  or  domestic 
servant,  farm  or  other  laborer  engaged  in  agricultural  pur- 
suits." 

It  also  provides.  Section  2477-m41,  Code  Supplement,  1913: 

**  Every  employer  subject  to  the  provisions  of  this  act 
shall  insure  his  liability  thereunder  in  some  corporation,  asso- 
ciation or  organization  approved  by  the  state  department  of 


insurance. ' ' 


The  statute  also  has  provisions  requiring  every  employer 
subject  thereto,  if  he  does  not  accept  the  provisions  of  the  act 
before  ** beginning  business,"  to  file  a  notice  with  the  Iowa 
Industrial  Commissioner  of  his  rejection  of  the  terms,  condi- 
tions, and  provisions  of  the  act,  and  requiring  that  the  employer 
shall  keep  a  copy  of  such  notice  posted  in  some  conspicuous 
place  **at  the  place  where  the  business  is  carried  on."  By 
amendment  to  the  statute,  an  employer  who  fails  to  insure  his 
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liability  is  made  subject  to  indictment  if  he  fails  to  post  and 
to  keep  posted  in  the  immediate  vicinity  of  the  place  where  his 
employees  are  working,  a  notice  of  such  failure  to  insure.  See 
Acts  of  the  Thirty-seventh  General  Assembly,  Chapter  270, 
Section  20. 

The  evident  purpose  of  the  legislature  in  the  enactment  of 
this  statute  was  to  apply  it  to  ** industrial  employment,''  to 
''occupations,  callings,  businesses,  and  pursuits  carried  on  for 
the  sake  of  pecuniary  gain."  It  was  intended  obviously  to  apply 
to  cases  where  employers  in  industrial  pursuits,  outside  of  those 
excepted  in  the  statute,  carried  on  a  business  for  pecuniary 
gain,  and  engaged  employees  to  work  for  them  in  the  prosecution 
of  such  business. 

By  the  very  terms  of  the  act,  those  whose  employment  in 
such  business  was  ''casual"  did  not  come  under  its  provisions. 
It  was  clearly  the  intention  of  the  legislature  that,  where  an 
employer  engaged  some  employee  whose  services  were  "purely 
casual,"  he  should  not  be  required  to  take  out  insurance  to 
cover  such  employee  while  engaged  in  such  casual  service,  or 
to  post  notices  of  the  rejection  of  the  act,  if  he  did  reject  it. 

What  is  casual  employment,  within  the  meaning  of  this  act, 
must  be  determined  by  the  facts  of  each  particular  case.  We 
have  had  occasion  to  pass  upon  this  question  and  to  review  the 
authorities  in  Bedard  v.  Sweinhart,  186  Iowa  655  j  Herbig  v. 
Walton  Auto  Co.,  supra,  and  Porter  v.  Mapleton  Elec,  Light  Co., 
191  Iowa  1031.  Following  these  decisions,  under  the  facts  in 
this  case,  we  hold  that  the  employment  of  the  appellee  to  assist 
in  the  building  of  a  corncrib  on  the  farm  owned  by  Wachal 
was  of  a  casual  nature,  within  the  meaning  of  this  statute. 

III.  As  before  stated,  under  Section  2477-ml6  it  is  con- 
tended that,  before  the  workman  is  excluded  from  the  provisions 
of  the  act,  it  must  appear,  not  only  that  his  employment  was 
^  „  casual,  but  also  that  it  was  not  for  the  purpose 

3.  Master  and  '  '^      ^ 

bmvant:  Work-  of  the  employer's  trade  or  business.    It  may  be 

men  8   Compensa-  a      •/  •/ 

tion  Act:  •'em-    coucedcd  that  the  original  statute  should  be  so 

ployer  8  trade  ° 

or  business."  coustrued.  It  docs  not  necessarily  follow,  how- 
ever, that,  under  the  facts  of  this  case,  the  employment  of  the 
appellee  was  "for  the  purpose  of  the  employer's  trade  or  busi- 
ness," within  the  meaning  of  this  statute.     What  "trade  or 

Vol.  192  IA.--80 
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business,''  what  ** occupation,  calling,  business,  or  pursuit,"  was 
carried  on  by  the  employer  for  the  sake  of  pecuniary  gain,  that 
brought  this  employee  within  the  provisions  of  this  act?  Wachal 
was  a  retired  farmer,  living  in  a  little  town.  So  far  as  the 
fecord  shows,  he  was  engaged  in  no  active  occupation,  calling, 
business,  or  pursuit.  He  belonged  to  that  large  class  that  has 
been  produced  somewhat  prolifically  in  Iowa,  known  as  ''retired 
farmers."  He  owned  a  farm  near  the  town  in  which  he  lived, 
which  he  rented  to  a  tenant  for  a  term  of  years.  The  tenant 
was  in  possesion  under  a  written  lease,  with  the  usual  rights  of 
a  tenant.  Whether  or  not  Wachal  collected  his  own  rents  or 
had  someone  do  it  for  him  does  not  appear  from  the  record. 
His  rights  in  and  about  the  farm  were  only  those  which  a  land- 
lord has  with  a  tenant  in  possession.  He  had  agreed  with  this 
tenant  that  he  would  have  an  old  corncrib  on  the  farm  torn 
down  and  a  new  one  built  in  its  place.  The  record  is  not  just 
clear  as  to  who  had  torn  down  the  old  crib,  but  in  any  event 
the  appellee  had  had  nothing  to  do  with  it.  Wachal  hired  the 
appellee,  with  three  others,  to  go  out  to  the  farm  and  erect  the 
new  crib,  a  job  which  was  completed  by  three  men  in  five  or  six 
days. 

The  situation  is  neither  unusual  nor  exceptional,  within  this 
state.  We  cannot  be  unmindful  of  the  fact  that  there  are  few, 
if  any,  cities  or  towns  of  this  state  that  do  not  disclose  in  re- 
peated instances  the  same  kind  of  situation  that  is  evidenced 
here.  Nmnerous  ** retired  farmers"  live  in  the  cities  and  towns 
of  Iowa,  and  own  land  which  they  lease  to  tenants  who  are  in 
possession  thereof.  Such  owners  frequently  employ  different 
persons,  from  time  to  time,  to  make  needed  repairs  or  improve- 
ments on  their  farms.  If  this  statute  applies  to  all  such  cases, 
then  such  a  landowner  could  not  hire  a  man  to  mend  a  fence, 
to  fix  a  gate,  to  repair  a  pump,  to  restore  shingles  on  a  roof, 
to  patch  up  a  chimney,  or  to  do  any  one  of  the  numerous  things 
that  are  necessary  and  are  constantly  being  done,  to  keep  up 
premises  so  owned,  without  being  under  the  necessity  of  taking 
out  an  insurance  policy  every  time  a  man  is  hired  to  do  such 
work;  or  else  such  owner  would  be  compelled  to  post  a  notice, 
in  a  conspicuous  place  near  the  work,  of  the  rejection  of  the 
Workmen's  Compensation  Act,  and  to  serve  such  notice  on  the 
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industrial  commissioner  at  Des  Moines;  and,  under  the  statute 
as  it  now  stands,  he  would  be  guilty  of  a  misdemeanor  for  fail- 
ure so  to  do. 

We  do  not  believe  that  the  legislature  of  Iowa  ever  intended 
that  this  act  should  be  construed  in  any  such  way,  or  that  its 
terms  were  ever  intended  to  include  any  such  employment  as 
being  ** industrial  employment  for  pecuniary  gain." 

Wachal's  ** business"  was  not  that  of  house  building.  He 
was  not  carrying  on  any  such  occupation,  calling,  business,  or 
pursuit  for  pecuniary  gain.  Under  the  very  language  of  the 
statute,  this  employment  of  appellee  was  not  **for  the  purpose 
of  the  employer's  trade  or  business."  Wachal  had  no  trade  or 
business,  within  the  meaning  of  this  act.  The  fact  that  he  owned 
a  farm  and  leased  it  did  not  bring  him  within  the  class  contem- 
plated by  this  statute  as  **an  employer."  He  was  not  engaged 
in  any  ** industrial  employment  for  pecuniary  gain,"  within  the 
purview  of  this  statute. 

It  is  undoubtedly  true  that  a  man  may  have  more  than  one 
business  or  occupation.  He  may  come  under  this  statute  in 
one  instance  and  not  in  another;  but  we  are  not  prepared  to 
hold  that  a  retired  farmer,  living  in  town  and  leasing  his  farm, 
is  engaged  in  *  *  an  industrial  business, ' '  as  contemplated  by  this 
act,  because  he  hires  three  or  four  men  to  build  a  corncrib  on 
his  rented  farm,  and  that  he  must,  before  doing  so,  take  out  an 
insurance  policy,  and  otherwise  comply  with  the  terms  and  pro- 
visions of  the  Workmen's  Compensation  Act.  We  hold  that 
such  a  construction  and  application  of  the  law  were  never  in- 
tended by  the  legislature.  We  are  not  without  support  for  this 
conclusion  in  the  authorities. 

In  State  v.  District  Cmirt,  138  Minn.  103  (164  N.  W.  366), 
the  Supreme  Court  of  Minnesota  considered  a  somewhat  similar 
case.  In  that  case,  the  defendant  owned  a  farm  near  the  village 
of  Osakis,  which  he  rented  to  a  tenant.  The  defendant  lived  in 
the  village,  where  he  dealt  in  horses  and  did  some  auto  livery 
and  other  business  on  a  small  scale.  The  barn  on  his  farm  was 
destroyed  by  fire.  He  employed  the  relator  in  the  case  and  four 
other  men  to  erect  a  temporary  shed  on  the  farm,  and  took 
them  to  the  place.  While  engaged  in  the  work,  the  relator  was 
hit  in  the  eye  by  a  nail,  and  injured.    It  was  claimed  that  the 
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work  came  within  the  business,  trade,  profession,  or  occupation 
of  the  defendant,  and  was,  therefore,  covered  by  the  Work- 
men's Compensation  Statute  of  that  state,  although  it  was  casual 
in  character.  It  was  argued  that  it  was  part  of  the  defendant's 
business  as  a  landlord  to  erect  or  repair  the  necessary  struc- 
tures on  the  farm.  The  statute  was  similar  to  our  statute  as  it 
was  at  the  time  this  cause  of  action  originated,  in  providing 
that  the  statute  should  not  apply  to  those  whose  employment 
was  casual  and  not  in  the  usual  course  of  the  trade,  business, 
profession,  or  occupation  of  the  employer.  It  will  be  noticed 
that,  under  the  Minnesota  statute,  the  phrases  are  conjunctive. 
The  court  said: 

**  Assuming  that  the  lease  obligated  defendant  to  e^ect  a 
shelter  for  his  tenant's  stock,  or  that  he  had  voluntarily  agreed 
so  to  do,  we  may  say,  in  a  certain  sense,  that  the  erection  be- 
came his  business  or  duty.  But  that  cannot  be  the  meaning  of 
the  word  *  business'  in  this  statute.  It  must  have  the  same 
general  significance  with  respect  to  the  work  or  calling  of  the 
employer  as  the  words  *  trade,  profession,  or  occupation;'  hence 
must  refer  to  the  employer's  ordinary  vocation,  and  not  to 
every  occasional,  incidental,  or  insignificant  work  he  may  have 
to  do.  When  we  speak  of  a  person's  trade  or  profession,  we 
generally  refer  to  that  branch  of  the  world's  activities  wherein, 
he  expends  his  usual  everyday  efforts  to  gain  a  livelihood.  There 
is  no  evidence  that  defendant  made  it  a  part  of  his  calling  to 
rent  out  farms  or  erect  buildings,  either  temporary  structures 
or  permanent.  For  all  that  appears,  this  was  the  only  farm 
he  owned,  and  it  may  have  been  of  such  small  area  and  value 
that  its  renting  and  care  could  not  properly  be  classified  either 
as  a  business  or  occupation.  And  certainly  neither  the  renting 
of  the  farm  nor  the  constmction  of  this  shed  can  be  referred 
to  as  coming  within  the  'usual  course'  of  defendant's  business  or 
occupation. ' ' 

The  language  is  pertinent  to  the  instant  case.  It  is  true 
that  the  Minnesota  statute  (General  Statutes,  1913,  Section 
8202)  provides  that  it  shall  not  apply  to  those  whose  employ- 
ment is  not  in  the  ^' usual  cmirse  of  the  trade,  business,  profes- 
sion, or  occupation  of  its  employer,"  and  that  our  statute  fol- 
lows the  language  of  the  English  act,  omitting  the  words  ''usual 
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course/'     Commenting  on  this  phase,  the  Supreme  Court  of 
Minnesota  says : 

*  *  Even  the  English  act  has  been  so  construed  that  the  facts 
of  this  case  would  not  warrant  compensation.  It  is  said  to  afford 
compensation  for  injuries  received  only  in  the  normal  operations- 
which  form  the  part  of  the  ordinary  business  carried  on,  and 
not  to  include  incidental  and  occasional  operations  having  for 
their  purpose  the  preservation  of  the  premises  and  appliances 
used  in  the  business.  Hayes  v.  S.  J.  Thompson  Co,,  6  B.  W. 
C.  C.  130;  Rennie  v.  Reed,  1  B.  W.  C.  C.  32*;  Pearce  v.  London 
&  8.  W.  R.  Co.,  82  L.  T.  R.  487 ;  Bargewell  v.  Daniel,  98  L.  T. 
R.  257;  Kelly  v.  Buchanan,  47  Ir.  L.  T.  R.  228;  Alderman  v. 
Warren,  9  B.  W.  C.  C.  507.'' 

Under  the  English  decisions  construing  a  statute  similar 
to  ours,  the  act  would  not  apply  to  a  case  like  the  one  at  bar. 

In  Bargewell  v.  Daniel,  98  L.  T.  R.  257,  the  court  considered 
the  case  of  a  workman  who  earned  his  living  doing  repair  work. 
The  defendant,  Daniel,  owned  certain  cottages,  which  were 
leased  to  tenants.  She  collected  her  own  rent,  made  her  own 
repairs,  and  had  no  other  business  or  occupation.  She  hired  the 
complainant  to  make  repairs  on  one  of  her  cottages ;  and  while 
so  employed,  he  was  injured.    The  Master  of  the  Rolls  said : 

**  Therefore,  the  plaintiff  was  not  a  workman,  within  the 
act,  unless  he  was  employed  for  the  purposes  of  the  employer's 
trade  or  business.  It  is  pot  suggested  the  defendant  was  carry- 
ing on  a  trade.  Was  she  carrying  on  a  business  in  which  the 
plaintiff  could  be  employed  ?  It  seems  to  me  she  was  not.  •  *  * 
But  Section  13  of  the  act  provides  that  a  workman  within  the 
act  does  not  include  a  person  whose  employment  is  of  a  casual 
nature,  and  who  is  employed  otherwise  than  for  the  purposes 
of  the  employer's  trade  or  business.  The  intention  was  that  the 
act  should  not  apply,  in  such  a  case,  to  the  ordinary  owner  of 
property,  who  was  not  carrying  on  any  trade  or  business." 

In  Kelly  v.  Buchanan,  47  Ir.  L.  T.  R.  228,  decided  under 
the  English  act,  the  defendant  was  a  shopkeeper,  who  owned 
certain  dwellings  adjoining  his  place  of  business,  which  dwel- 
lings he  rented  to  tenants.  He  hired  the  plaintiff  to  do  some 
work  on  one  of  these  buildings,  and  while  so  engaged,  plaintiff 
was  injured.    The  court  said: 
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**The  facts  are  very  plain.  Here  we  have  a  man  who  car- 
ries on  the  business  of  a  shopkeeper  in  a  house,  and  at  the  back 
there  are  some  houses,  converted  from  cow  houses  into  resi- 
dences; he  brings  in  a  man  to  repair  one  of  them,  and  we  are 
asked  to  say  that  this  casual  laborer  was  employed  for  the  pur- 
poses of  the  employer's  trade  or  business.  The  decision  of  the 
county  court  judge  was  wrong,  and  we  must  allow  the  appeal.'* 

In  Uphoff  V,  Industrial  Board,  supra,  a  landowner  employed 
the  complainant  to  help  build  a  broom-corn  shed  on  the  for- 
mer's farm.  While  so  doing,  he  was  injured.  The  Workmen's 
Compensation  Act  of  Illinois  applies  to  **an  employer  engaged 
in  any  of  the  following  occupations,  enterprises,  or  businesses, 
namely :  1.  The  building,  maintaining,  repairing,  or  demolish- 
ing of  any  structure. ' '    The  Supreme  Court  said : 

**It  is  contended  by  counsel  for  defendants  in  error  that 
plaintiff  in  error  must  be  held  to  come  under  the  provisions 
of  the  act,  under  Subdivision  1  of  Paragraph  (b)  of  Section  3, 
as  the  broom-corn  shed  would  be  included  in  the  provisions  of 
that  section,  in  the  building  *of  any  structure.'  This  could 
only  be  true  if  it  were  held  that,  in  so  building  such  broom- 
corn  shed,  the  farmer  was  engaged  in  an  occupation,  enter- 
prise, or  business,  and  was  engaged  in  the  usual  course  of  his 
*  trade,  business,  profession,  or  occupation,'  and  that  the  em- 
ployment was  not  casual." 

It  was  held  that  there  was  no  liability,  under  the  statute. 

In  Holbrook  v,  Olympia  Hotel  Co.,  200  Mich.  597  (166  N. 
W.  876),  the  owner  of  a  hotel  caused  the  rooms  to  be  painted 
and  decorated,  from  time  to  time.  A  workman,  while  so  en- 
gaged, was  injured.  The  statute  of  Michigan  provides  that  it 
shall  not  include  **any  person  whose  employment  is  but  casual, 
or  not  in  the  usual  course  of  the  trade,  business,  profession,  or 
occupation  of  his  employer."  The  Supreme  Court  of  that  state 
said: 

**It  is  clear  that  the  law  contemplates  that  there  may  be  an 
employment  of  labor,  not  in  the  usual  course  of  the  business  of 
the  employer,  in  which  employment  the  risks  of  injury  not 
occasioned  by  the  employer's  fault  are  assumed  by  the  work- 
man. It  would  seem  that  occasionally  renovating  the  rooms  of  a 
building,  or  the  building  itself,  owned  and  occupied  by  the 
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owner  as  a  home,  with  paint  or  paper  or  both,  is  not  in  the 
usual  course  of  the  trade,  business,  profession,  or  occupation 
of  the  owner,  unless  he  is  himself  in  the  business  of  painting 
and  decorating.  No  reason  can  be  found  for  concluding  that 
the  owner  of  a  hotel  is  pursuing  his  business,  within  the  mean- 
ing of  the  law,  when  he  causes  the  rooms  to  be  occasionally 
painted  and  decorated,  although  it  is  usual  to  have  work  of  that 
nature  done  from  time  to  time." 

In  Packett  v.  Moretoum  Creamery  Co,,  91  Vt.  97  (99  Atl. 
638),  a  creamery  company  employed  a  contractor  and  builder 
to  erect  a  new  creamery  building.  In  construing  the  statute 
of  Vermont,  the  Supreme  Court  of  that  state  said : 

**The  true  test  is.  Did  the  work  being  done  pertain  to  the 
business,  trade,  or  occupation  of  the  creamery  company,  carried 
on  by  it  for  pecuniary  gain  ?  If  so,  the  fact  that  it  was  being 
done  through  the  medium  of  an  independent  contractor  would 
not  relieve  the  company  from  liability.  The  finding  of  the 
board  is  that  the  creamery  company,  at  the  time  of  the  injury, 
was  engaged  in  the  creamery  business.  There  is  nothing  to 
show  that  the  company  was  engaged  in  the  business  of  erecting 
buildings,  unless  such  is  the  effect  of  the  fact  that  Flynn  was 
erecting  for  it  a  building  under  a  contract  which  made  him  an 
independent  contractor,  and  not  an  employee.  But  such  is  not 
the  reasonable  interpretation  of  employment  'for  the  purpose 
of  the  employer's  trade  or  business,'  and  *in  a  trade  or  occupa- 
tion •  •  *  carried  on  *  *  *  for  the  sake  of  pecuniary  gain.'  It 
would  be  quite  as  reasonable  to  say  that  Flynn  was  engaged  in 
the  creamery  business,  in  contemplation  of  the  act,  as  that  the 
creamery  company  was  engaged  in  the  business  of  erecting 
buildings.  As  well  say  that  a  farmer  who  lets  a  contract  to 
build  a  barn  or  corncrib  on  his  premises  is  engaged  in  the  busi- 
ness of  contractor  and  builder,  or  that  the  business  of  the  con- 
tractor, while  thus  engaged,  is  that  of  farming." 

We  prefer  to  adopt  the  reasoning  and  conclusions  of  the 
foregoing  authorities,  rather  than  that  of  the  Supreme  Court 
of  Wisconsin  in  Holmen  Creamery  Assn.  v.  Industrial  Com,, 
167  Wis.  470  (167  N.  W.  808),  and  other  similar  cases  decided 
by  that  oourt. 

On  this  branch  of  the  case,  we  hold  that  the  appellee,  at 
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the  time  of  the  injury,  was  not  employed  **for  the  purpose  of 
the  employer's  trade  or  business,"  within  the  meanii^g  of  the 
Workmen's  Compensation  Act. 

IV.  It  is  claimed,  however,  that  a  corncrib  was  a  necessary 
adjunct  to  the  successful  operation  of  the  farm ;  that  the  owner 
received  ** pecuniary  gain*'  by  having  the  same  constructed; 
and  that,  therefore,  causing  the  corncrib  to  be  built  was  part 
of  his  ** business."  As  before  stated,  we  do  not  believe  the  legis- 
lature ever  intended  that  any  such  interpretation  should  be 
placed  upon  this  act,  and  we  so  hold.  But  if  we  should  accept 
the  construction  contended  for,  then  we  are  at  once  brought 
face  to  face  with  the  provisions  of  Section  2477-m,  which  de- 
clares that  the  act  **  shall  not  apply  to  any  household  or  domestic 
servant,  farm  or  other  laborer  engaged  in  agricultural  pursuits." 

If  Wachal  was  engaged  in  any  ** trade  or  business"  at  all, 
it  was  the  care,  upkeep,  and  improvement  of  his  farm.  If  this  is 
to  be  denominated  a  ** business"  or  ** pursuit,"  it  was  more 
nearly  an  ''agricultural  pursuit"  than  anything  else.  If  the 
building  of  the  corncrib  was  necessary  for  the  proper  conduct 
of  the  ** business"  of  operating  the  farm,  then  it  may  be  said 
with  much  plausibility  that  it  was  an  ''agricultural  pursuit." 

In  Sylcord  v.  Horn,  179  Iowa  936,  we  considered  this  ques- 
tion, and  held  that  an  employee  engaged  in  operating  a  corn 
shredder  was  "a  farm  laborer  or  other  laborer  engaged  in 
agricultural  pursuits,"  and  within  the  exception   of  the  act. 

It  has  been  held  that  an  employee  on  a  farm  who  is  required 
to  repair  a  tractor  and  is  injured  while  so  engaged  is  a  "farm 
laborer,"  within  the  meaning  of  the  Compensation  Act.  Mary- 
land Cos,  Co,  V.  PUlshury,  172  Cal.  748  (158  Pac.  1031). 

In  Coleman  v.  Bartholomew,  175  App.  Div.  122  (161  N.  Y. 
Supp.  560),  it  is  held  that  a  farm  hand  engaged  in  repairing  a 
bam  is,  nevertheless,  a  farm  laborer. 

An  employee  hired  to  help  operate  a  threshing  machine 
that  was  used  to  thresh  grain  for  farmers  generally  about  the 
country  was  held  to  be  a  "farm  laborer,"  within  the  meaning 
of  the  Compensation  Act,  in  State  v.  District  Court,  140  Minn. 
398  (168N.  W.  130). 

In  Miller^  Lux  v.  Indnistrial  Ace.  Com.,  179  Cal.  764  (178 
Pac.  960),  the  Supreme  Court  of  California  held  that,  where  an 
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employer  hired  a  wagon  maker  to  work  in  a  shop  solely  to  repair 
vehicles  and  machinery  used  by  the  employer  in  his  farming 
operations,  the  employee  was  ** engaged  in  farm  labor,''  within 
the  meaning  of  the  Workmen's  Compensation  Act,  although  he 
devoted  his  entire  time  to  work  in  the  wagon  shop. 

In  Stevenson  v.  Magill,  35  N.  D.  576  (160  N.  W.  700),  it 
is  held  that  a  cook  for  a  threshing  crew  is  a  **farm  laborer." 

In  view  of  our  conclusion  on  the  other  features  of  the  case, 
it  is  unnecessary  that  we  determine  the  question  of  whether  or 
not  the  appellee  was  **a  laborer  engaged  in  agricultural  pur- 
suits," and  we  do  not  make  any  pronouncement  on  that  ques- 
tion, further  than  to  obsen-'e  that,  as  above  indicated,  there  is 
respectable  authority  to  sustain  such  a  conclusion. 

A  dissent  is  filed  herewith.  We  note  the  facetious  manner 
in  which  the  writer  of  the  dissent  has  seen  fit  to  treat  this  divi- 
sion of  this  opinion.  Notwithstanding  the  jocular  animadver- 
sions of  the  dissenter,  we  still  modestly  insist  that  we  do  no 
great  violence  to  the  proprieties  in  referring  to  the  pronounce- 
ments of  the  appellate  courts  of  California,  New  York,  Minne- 
sota, and  North  Dakota  as  ** respectable  authority."  The 
suggestion  that  the  majority  would  hold  that  the  physician 
whom  a  farmer  calls  to  officiate  at  the  birth  of  his  child,  or  the 
minister  who  is  called  to  perform  a  marriage  ceremony,  is  en- 
gaged in  ** agricultural  pursuits"  is  a  splendid  example  of  that 
fine  sense  of  humor  which  has  so  greatly  endeared  the  writer 
of  the  dissent  to  the  profession  of  this  state.  But  our  distin- 
guished colleague  has  placed  himself  in  the  somewhat  uncom- 
fortable position  of  being  ** hoist  on  his  own  petard."  The 
logical  deduction  from  his  interpretation  of  the  statute,  in  his 
endeavor  to  make  it  all-embracing,  would  be  that,  before  a  so- 
called  ** employer"  could  summon  an  accoucheur  or  a  clergy- 
man, it  would  be  necessary  for  him  to  insure  his  liability  with 
the  state  department  of  insurance,  or  else  he  would  be  compelled, 
in  the  language  of  the  statute,  *  *  before  beginning  business, ' '  to 
file  notice  wnth  the  Iowa  industrial  commissioner  of  his  rejec- 
tion of  the  terms  of  the  act,  and  to  keep  a  copy  posted  in  some 
conspicuous  place  where  the  **  business"  is  carried  on.  At  the 
risk  of  incurring  the  vigorous  accusation  of  attempting  to 
** modify  or  alter"  the  statute,  we  hope  to  prevent  such  an  inter- 
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pretation  from  being  placed  upon  it.  The  writer  of  the  dissent 
has  happily  designated  the  proper  word  to  describe  the  situation 
into  which  he  would  lead  us.    It  is  ** absurd.'' 

We  hold  that  the  purpose  or  intention  of  the  legislature  in 
enacting  the  Workmen's  Compensation  Act  was  not  to  include 
within  its  terms  and  provisions  such  an  employment  as  is  dis- 
closed by  the  record  in  this  case.  We  hold  that  the  employment 
of  the  appellee  by  Wachal  was  casual,  and  that  it  was  not  for 
the  purpose  of  the  employer's  trade  or  business,  within  the 
meaning  of  the  act.  It  therefore  follows  that  the  appellee  was 
not  entitled  to  compensation  under  the  provisions  of  the  Work- 
men's Compensation  Act,  and  that  the  action  of  the  industrial 
commissioner  and  the  district  court  of  Linn  County,  in  awarding 
compensation,  was  erroneous. 

The  judgment  appealed  from  must  be,  and  the  same  is, — 
Reversed, 

Evans,  C.  J.,  Stevens,  Arthur,  and  De  Graff,  JJ.,  concur. 
Weaver  and  Preston,  JJ.,  dissent. 

Weaver,  J.  (dissenting).  I  cannot  agree  that  the  court's 
authority  to  construe  statutes  goes  to  the  extent  of  reading  out 
of  the  legislative  language  its  ordinary  and  accepted  meaning, 
according  to  general  usage,  or  of  reading  into  the  language  em- 
ployed a  meaning  not  recognized  in  such  usage.  By  Paragraph 
II  of  the  majority  opinion,  borrowing  the  language  of  the  Illi- 
nois court  in  Vphoff  v.  Industrial  Board,  271  111.  312,  as  a  text 
for  our  adherence,  we  arrogate  to  ourselves  the  right  to  declare 
the  intention  of  the  legislature  to  be  other  than  that  which  is 
expressed.  In  other  words,  it  is  said  that  we  may  determine  for 
ourselves  the  legislative  intention  which  is  not  expressed,  and 
then  ** modify  or  alter"  its  words  ** so  as  to  obviate  all  inconsis- 
tency with  such  intention."  With  that  rule  established,  the  legis- 
lative function  is  reduced  to  an  idle  form,  and  a  statute  as  it 
leaves  the  hands  of  the  constitutional  law-making  body  may  be 
treated  as  little  more  than  a  disarticulated  skeleton  of  dry  bones, 
out  of  which  or  upon  which  the  courts  may  construct  a  body  to 
suit  its  own  conception,  not  of  what  the  legislature  does  mean, 
but  rather  of  what  the  judicial  mind,  in  its  wisdom,  conceives 
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it  ought  to  have  meant.  With  this  power  once  assumed,  it  is 
not  at  all  strange  that  the  Compensation  Act  comes  through  the 
mill  of  judicial  revision  shorn  of  the  meaning  and  effect  which 
its  plain  and  unambiguous  words  carry  to  the  average  intelli- 
gent reader.  I  freely  concede  that,  where  the  statutory  language 
is  obscure  and  its  meaning  doubtful,  the  court  may  properly 
apply  the  rules  of  construction,  within  reasonable  limits;  but 
where  the  words  employed  are  clear  and  unambiguous,  we  may 
not  rightfully  impose  upon  them  any  other  meaning. 

To  avoid,  if  possible,  the  neutralization  of  the  statute  by 
destructive  construction,  the  legislature,  in  Code  Section  2477- 
ml6,  defined  the  words  ** employer"  and  ** workman''  in  the  sim- 
plest and  clearest  terms.  ** Employer''  is  declared  to  include 
any  person,  firm,  association,  or  corporation,  etc.,  and  ** work- 
man" is  made  ** synonymous"  with  ** employee,"  and  means 
*'any  person  who  has  entered  into  the  employment  of  or  works 
under  contract  of  service,  express  or  implied,  for  an  employer." 
And  the  exception  from  the  effect  of  this  statutory  definition  is 
one  **  whose  employment  is  purely  casual  and  not  for  the  pur- 
pose of  the  employer's  trade  or  business."  The  declared  scope 
of  the  statute,  Code  Section  2477-ml6,  makes  it  include  every 
employer  '^as  defined  by  this  act;''  and  the  word  is,  as  we  have 
seen,  specifically  defined  in  Section  2477-ml6,  above  quoted.  In 
equally  specific  terms  it  excluded  only  *  *  the  household  or  domes- 
tic servant,  farm  or  other  laborer  engaged  in  agriculiural  pur- 
suits''  and  ** persons  whose  employment  is  of  casual  nature." 
By  the  last  cited  section,  as  it  stood  when  this  accident  occurred, 
to  exclude  the  plaintiff  from  the  benefit  of  the  act  it  was  neces- 
sary, as  the  majority  admit,  to  find  both  that  plaintiff's  em- 
ployment was  *  *  purely  casual ' '  and  was  *  *  not  for  the  purpose  of 
his  employer's  trade  or  business;"  and  the  conclusion  reached  in 
the  majority  opinion  is  that  he  comes  within  neither  of  these 
requirements.  It  will  be  observed  that  the  term  ** casual,"  as 
used  in  the  statute  referred  to,  has  reference  to  the  workman 
and  the  character  of  his  service,  and  not  to  the  employer, 
while  the  phrase  **for  the  purpose  of  the  employer's  trade 
or  business"  has  reference  to  the  employer  and  his  relation  to 
the  business  in  which  the  workman  is  employed.  Now  it  ap- 
pears in  this  case  that  the  plaintiff  was  a  carpenter,  living  by 
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his  trade.  In  the  phrase  of  an  earlier  day,  he  was  a  **  journey- 
man'* mechanic,  ready  to  do  any  work  in  his  line  as  it  may 
be  called  for,  whether  it  be  in  building  construction  or  repairs. 
When  so  engaged  in  the  line  of  his  trade  or  business,  his  em- 
ployment is  not  ** casual,"  whether  he  is  building  a  comcrib  or 
assisting  in  the  more  ambitious  enterprise  of  erecting  a  mill,  a 
dwelling,  or  a  bank  building.  To  say  that  plaintiff,  working 
at  his  regular  trade  in  the  service  of  another,  was  engaged  in 
a  ** purely  casual'*  employment  is  a  palpable  misuse  of  language. 
Can  it  fairly  be  said  that,  although  plaintiff  was  employed  by  the 
defendant  to  do  the  defendant's  work  in  the  construction  of 
a  building  upon  the  defendant's  property,  he  was  not  thus  em- 
ployed for  the  purpose  of  the  defendant's  trade  or  business! 
The  majority  finds  no  trouble  in  rising  to  the  emergency  with 
an  answer  in  the  affirmative.  To  do  it,  we  are  told  that  the 
word  ** trade"  or  ** business"  is  not  to  be  understood  in  its 
broad,  natural,  and  usual  meaning,  but  must  be  construed 
as  having  application  to  ** industrial  business"  carried  on  by  the 
employer,  and  that  Wachal,  being  only  a  farmer,  renting  his 
farm  land  to  tenants,  has  no  ** business"  in  the  statutory  sense, 
and  that  when,  for  his  own  protection,  profit,  or  advantage,  he 
undertakes  to  improve  his  property  by  the  construction  or  re- 
pair of  improvements  thereon,  the  labor  done  to  that  end  by 
his  employee  is  **not  for  the  purpose  of  his  business."  It  would 
seem  that  the  very  statement  of  the  proposition  carries  upon  its 
face  its  own  sufficient  refutation.  The  statute  imposes  no  such 
limitation,  and  if  such  limitation  is  to  be  hereafter  applied,  it 
will  be  only  because  this  coiu-t  by  its  own  ipse  dixit  engrafts  it 
thereon.  To  exclude  the  plaintiff  from  the  protection  of  the  act, 
it  must  affirmatively  appear  that  the  labor  he  was  employed  to 
perform  was  not  for  the  purpose  of  his  employer's  trade  or 
business.  About  whose  business  was  he  engaged!  To  whose 
business  or  profit  or  advantage  did  the  benefit  of  his  labor  inure  ? 
The  principal  definition  of  '* business"  by  Webster  is: 
**That  which  busies,  or  engages  time,  attention,  or  labor,  as 
a  principal  serious  concern  or  interest;  regular  occupation; 
work.  Any  particular  occupation  or  employment  habitually  en- 
gaged in,  esp.  for  livelihood  or  gain.  That  which  one  has  to  do 
or  should  do." 
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By  the  same  authority,  *  *  trade  "  is : 

** Occupation,  employment,  or  activity;  dealing.  Any  occu- 
pation or  employment,  pursued  as  a  calling;  business." 

In  defining  the  word  '* business,'*, the  Century  Dictionary 
expressly  ^includes  the  term  '* business  of  agriculture."  The 
Massachusetts  court  has  held  that  a  person  owning  and  carrying 
on  a  farm  is  ** engaged  in  business."  Sruno  v.  Sheldon,  126 
Mass.  332. 

Who  may  say  that  the  man  who  owns  a  farm  to  which  he 
gives  his  care  and  attention,  whether  by  his  own  personal  labor 
or  through  the  medium  of  hired  servants  or  tenants,  who  at- 
tends to  the  upkeep  and  construction  of  the  improvements  and 
all  the  other  constantly  recurring  tasks  and  duties  which  make 
the  property  contribute  to  his  livelihood,  is  a  man  without  busi«- 
ness,  or  that  the  man  whom  he  employs  to  perform  or  assist  in 
the  performance  of  such  work  is  not  employed  for  the  purpose 
of  his  employer's  business?  I  am  not  unaware  that,  in  certain 
other  states  where  the  courts  have  taken  an  attitude  of  semi- 
hostility  to  Compensation  Laws,  this  holding  by  the  majority 
finds  some  degree  of  apparent  support,  and  the  benefits  of  such 
laws  have  been  greatly  narrowed ;  but  up  to  a  very  recent  date, 
this  court  has  withheld  its  concurrence  in  such  tendency.  The 
unfavorable  drift  of  judicial  opinion  upon  the  subject  is  by  no 
means  universal.  In  Wisconsin,  Indiana,  New  Jersey,  and 
some  other  jurisdictions,  the  courts  have  refused  to  allow  the 
protective  features  of  the  law  to  be  weakened  or  destroyed  by 
judicial  enlargement  of  the  exceptions  to  its  application.  I 
sincerely  regret  that  the  majority  should  think  it  necessary 
now  to  expressly  disapprove  the  position  taken  by  the  courts 
last  referred  to,  and  to  cast  the  weight  of  its  infiuenee  on  the 
other  side.  It  should  not  be  overlooked  that  our  Compensation 
Act  is  by  no  means  a  replica  of  the  statute  of  any  other  state. 
When  compared  with  some  of  those  statutes,  the  pqints  of  dif- 
ference are  more  numerous  than  the  likenesses;  and  in  trying, 
by  construction,  to  force  our  law  into  the  mold  made  use  of  else- 
where, we  shall  inevitably,  to  a  great  extent,  defeat  its  bene- 
ficial purposes. 

Before  leaving  this  topic,  I  desire  to  call  attention  to  a 
recent  Minnesota  case  bearing  on  the  question  whether  plaintiff, 
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in  building  the  comcrib,  was  employed  for  the  purposes  of  his 
employer's  business.  See  State  v.  District  Couri,  141  Minn.  83 
(169  N.  W.  488).  In  the  case  referred  to,  the  defendants  were 
retail  dealers  in  lumber. ,  They  were  not  contractors  or  build- 
ers, by  trade  or  profession.  Desiring  to  increase  their  business 
by  adding  thereto  a  stock  of  coal,  they  undertook  the  construc- 
tion of  a  shed  for  that  purpose.  Plaintiff  was  employed  to  do  a 
part  of  the  work,  in  the  performance  of  which  he  was  injured; 
and  he  sued  for  compensation.  The  trial  court,  taking  the  view 
of  the  majority  in  this  case  on  that  point,  held  that,  while  his 
employment  was  not  casual,  it  was  out  of  the  usual  course  of 
the  business  or  occupation  of  the  defendant,  and  dismissed  the 
claim.  On  appeal,  the  judgment  was  reversed.  The  court, 
after  stating  the  facts,  said : 

'*  While  the  defendant  was  not  a  building  contractor,  nor 
engaged  in  specific  work  of  that  kind,  the  construction  of  the 
shed  in  question  was  in  furtherance  of  its  established  business, 
a  necessary  part  thereof;  and  we  discover  no  sufficient  reason 
for  holding  that  it  was  outside  of  and  beyond  what  is  customary 
and  usual  in  a  situation  of  the  kind. ' ' 

So  in  the  case  at  bar,  the  corncrib  was  constructed  in 
furtherance  of  the  business  of  the  defendant  as  the  o\ATier  of  the 
farm,  and  in  promotion  of  his  interest  thereon. 

I  venture  to  prolong  the  dissent  to  speak  briefly  of  the  effect, 
if  any,  which  the  fact  that  defendant  is  a  farmer  has  upon  the 
rights  of  the  parties.  The  majority  refrain  from  a  final  pro- 
nouncement on  that  question,  but  clearly  intimate  that,  if  the 
points  already  discussed  were  not  to  be  decided  in  defendant's 
favor,  a  good  reason  for  reaching  the  same  conclusion  would 
have  been  found  by  the  heroic  plan  of  holding  that,  for  the 
purposes  of  the  law,  the  plaintiff  and  his  fellow  carpenters  en- 
gaged in  building  a  corncrib  on  defendant's  rented  farm  were 
''engaged  in  agricultural  pursuits,"  and  are  therefore  excluded 
from  the  protection  of  the  act.  It  ought  not  to  be  necessary 
that  I  cliallenge  both  the  proposition  and  the  assurance  that  it 
has  the  support  of  "respectable  authority."  There  is  no  such 
precedent, — no  such  authority.  The  cases  cited  are  not  at  all 
parallel,  in  fact  or  in  principle.  The  implied  approval  of  the 
absurdity  of  classing  the  work  of  a  carpenter  and  builder  en- 
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gaged  in  the  prosecution  of  his  trade  as  an  **  agricultural  pur- 
suit," in  order  to  exclude  him  from  the  protection  of  the  act, 
affords  a  happy  illustration  of  the  unrestrained  lengths  to  which 
courts  may  go  in  the  exercise  of  an  assumed  right  to  '*  modify 
and  alter"  the  terms  of  a  statute.-  The  court  that  can  see  its 
way  clear  to  class  the  work  of  a  carpenter  or  other  skilled 
artisan  as  an  ** agricultural  pursuit,"  simply  because  the  site  of 
the  building  is  on  a  farm,  should  find  no  serious  difficulty  in  list- 
ing in  the  same  category  the  physician  whom  the  farmer  calls  to 
officiate  at  the  birth  of  his  child,  and  the  minister  of  the  gospel 
who  enters  the  farmer's  home  to  perform  a  marriage  ceremony. 

As  illustrating  the  fact  that  the  very  courts  cited  by  the 
majority  as  respectable  authority  for  its  extraordinary  claims 
in  this  respect  hold  otherwise,  I  call  attention  to  the  case  of 
Shaffer  Estate  Co,  v.  Industrial  Ace,  Com,,  175  Cal.  522  (166 
Pac.  24),  decided  by  the  California  court,  to  the  effect 
that  an  employee  on  a  fai-m  is  not  engaged  in  agricul- 
tural pursuits  unless  the  duties  he  performs  pertain  to 
agriculture  in  fact,  in  the  natural  and  proper  sense  of  the 
word.  In  that  case,  the  plaintiff  was  a  gamekeeper,  and  it 
was  held  that  he  was  not  excluded.  The  same  court  has  held 
that  an  employee  holding  a  light  to  guide  the  night  operator  of 
a  tractor  engine  pulling  a  harrow  for  seeding  grain  was  not 
within  a  provision  excluding  those  engaged  in  operating  farm 
machinery.  Oeorge  v,  Iiidiistrial  Ace.  Cqm,,  178  Cal.  733. 
Operating  a  silage  cutter  is  not  an  excluded  occupation.  Raney 
V.  State  Ind.  Ace.  Com,,  85  Ore.  199  (166  Pac.  523).  A  laborer 
employed  to  poison  squirrels  on  a  farm  or  ranch  is  not  engaged  in 
agriculture.  Slaughter  Cattle  Co.  v.  Pastrana,  (Tex.)  217  S. 
W.  749.  The  engineer  of  a  steam  threshing  machine  is  not  en- 
gaged in  agricultural  employment.  Industrial  Com,  v.  Shad- 
owen,  68  Colo.  69  (187  Pac.  926) ;  In  re  Boyer,  65  Ind.  App. 
408  (117  N.  E.  507) ;  White  v,  Loades,  178  App.  Div.  236  (164 
N.  Y.  Supp.  1023). 

It  should  not  be  overlooked  that  the  statute  nowhere  at- 
tempts to  exempt  the  farmer  from  all  liability  to  all  his  work- 
men under  the  act.  The  exemption  exists  only  as  to  employees 
engaged  in  ** agricultural  pursuits."  If  he  has  other  employ- 
ees, not  engaged  in  agricultural  pursuits  or  in  service  as  house- 
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hold  or  domestic  servants,  his  liability  as  to  them  is  precisely  the 
same  as  is  the  case  with  every  other  nonexempt  employer. 

Again,  issues  joined  in  this  class  of  cases  are  at  law,  and  the 
finding  of  the  industrial  commissioner  and  of  the  court  below 
has  the  force  and  effect  of  a  jury  verdict,  and  is  entitled  to  our 
respect.    In  my  opinion,  the  case  should  be  aflSrmed. 

Preston,  J.,  joins  in  this  dissent. 


Adolph  Potier,  Appellant,  v.  Winifred  Coal  Company, 

Appellee. 

TBIAL:     Instructions — ^Inadvertent   Use   of   Tenns.     The   inadvertent 

1  use  of  terms  in  instructions  is  not  necessarily  harmful.  So  held 
where  the  term  ** employer"  was  inadvertently  used  for  "em- 
ployee. ' ' 

MASTEB  AND  SERVANT:     Workmen's  Oompensation  Act — ^Rejecting 

2  Master — Freedom  From  Negligence.  An  employer  who  has  elected 
to  reject  the  Workmen's  Compensation  Act  may,  when  sued  for  an 
injury,  show  that  he  was  entirely  blameless,  and  in  reinforcement 
of  such  fact  may  show  what,  in  facty  was  the  cause  of  the  injury. 

MASTEB  AND  SERVANT:    Workmen's  Compensation  Act— Mitigation 

3  of  Damages.  The  statute  relating  to  mitigation  of  damages  because 
of  the  negligence  of  a  plaintiff  (Sec.  3593-a,  Code  SuppL  Supp., 
1915)  applies  to  an  action  by  an  employee  against  an  employer 
who  has  elected  to  reject  the  provisions  of  the  Workmen's  Com- 
pensation Act. 

MASTER  AND  SERVANT:     Workmen's  Compensation  Act — ^Assump* 

4  tion  of  Risk  When  Master  Rejects  Act.  A  miner  who  leaves  his 
working  place,  and  under  employment  from  the  employer  (who  has 
elected  to  reject  the  provisions  of  the  Workmen's  Compensation 
Act)  enters  upon  the  particular  work  of  removing  a  defect  in  the 
mine  entry,  in  order  to  render  it  safe,  thereby  assumes  the  risk  at- 
tending the  doing  of  said  work.  (Sees.  2477-m  and  4999-a3,  Code 
Supp.,   1913.) 

Appeal  from  Appanoose  District  Court. — Seneca  Cornell, 

Judge. 

October  18,  1921. 
Rehearing  Denied  January  20,  1922. 
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Action  for  damages  for  personal  injuries  sustained  by 
plaintiff  while  at  work  in  defendant's  coal  mine.  There  was  a 
verdict  for  the  defendant,  and  judgment  was  entered  thereon, 
from  which  the  plaintiff  hafe  appealed. — Affirmed, 

John  Clarkson  and  Fred  C,  HicehTier,  for  appellant. 
Howell,  Elgin  &  Hotvell,  for  appellee. 

Arthur,  J. — The  petition  averred  and  the  evidence  dis- 
closed that  the  defendant  had  rejected  the  provisions  of  the  Com- 
pensation Act,  and  had  elected  to  assume  liability  for  damages 
under  the  common  law,  as  modified  by  the  statutes  of  this  state. 

The  answer  of  the  defendant  denied  negligence  on  its 
part,  and  pleaded  affirmatively  that  it  was  not  guilty  of  any 
negligence  which  was  the  proximate  cause  of  plaintiff's  injury, 
and  pleaded  further  that  the  plaintiff's  own  negligence  was  the 
sole  proximate  cause  of  such  injury.  The  salient  facts  which 
the  evidence  tended  to  prove,  stated  briefly,  are  that  the  plain- 
tiff was  a  miner,  in  the  employ  of  the  defendant,  and  engaged 
in  the  work  of  mining  coal;  that  between  the  plaintiff's  place 
of  work  and  the  ''switch"  at  which  he  delivered  his  coal  was 
an  entry  way,  through  which  the  plaintiff  wheeled  his  coal;  that 
the  roof  of  such  entryway  became  dangerous  at  a  point  about 
50  feet  from  plaintiff's  place  of  work;  that  the  plaintiff  dis- 
covered such  dangerous  condition,  and  at  once  notified  the  su- 
perintendent and  mine  foreman;  that  at  the  same  time  he  at 
once  ceased  the  work  of  mining,  and  refused  to  further  wheel 
his  coal  under  such  dangerous  roof,  and  so  notified  the  super- 
intendent and  foreman,  who  fully  coincided  with  the  plaintiff 
in  his  judgment  of  the  dangerous  character  of  the  roof;  that 
it  became  thereupon  the  duty  of  the  defendant  company  to 
** brush"  said  roof,  by  causing  the  taking  down  of  all  the  loose 
rock  therein;  that  the  company  had  in  its  employment  regular 
men  whose  duty  it  was  to  do  such  work  upon  delegation  thereto ; 
that,  under  the  custom  of  the  mine,  it  was  the  privilege  of  the 
miner  who  used  such  entryway  to  demand  the  right  of  doing 
such  job,  for  which  a  liberal  scale  of  compensation  was  pro- 
vided, independently  of  the  compensation  for  mining  coal;  that, 
pursuant  to  this  custom,  the  plaintiff  agreed  with  the  superin- 
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tendent  and  foreman  to  do  the  job  for  the  stated  compensation, 
and  entered  upon  such  work ;  that  he  was  experienced  and  com- 
petent for  the  purpose,  and  was  under  no  supervision  as  to  the 
time  or  method  of  doing  the  work  or  as  to  the  tools  to  be  used ; 
that,  while  he  was  engaged  in  such  work,  and  after  he  had 
taken  down  a  considerable  quantity  of  loose  slate,  he  was  in- 
jured by  a  further  falling  of  slate. 

The  errors  relied  on  by  appellant  for  reversal  relate  wholly 
to  certain  instructions  given  by  the  trial  court.  Instructions 
Nos.  4,  7,  8,  9, 10, 11,  and  16  were  as  follows: 

**IV.  Before  the  plaintiff  can  recover,  he  must  establish 
by  the  greater  weight  or  preponderance  of  the  evidence : 

**  First.  That  he  was  injured  while  in  the  employ  of  the 
defendant., 

**  Second.  That  such  injury  arose  out  of  and  wa.s  received 
in  the  usual  course  of  such  employment. 

**If  the  plaintiff  has  so  shown,  then  he  would  be  entitled 
10  recover,  unless  the  defendant  has  established  by  the  greater 
weight  or  preponderance  of  the  evidence  that  the  defendant  was 
not  guilty  of  any  negligence  that  was  the  proximate  cause  of 
the  injury  to  plaintiff. 

**VII.  The  law  of  this  state  provides  that,  in  cases  of 
this  kind,  the  employer  shall  not  escape  liability  for  personal 
injury  sustained  by  an  employee  of  such  employer  when  the 
injury  sustained  arises  out  of  and  in  the  usual  course  of  the 
employment,  because : 

* '  1.  The  employee  assumes  the  risk  inherent  in  or  incidental 
to  or  arising  out  of  his  employment,  or  the  risk  arising  from 
the  failure  of  the  employer  to  furnish  and  maintain  a  reasonably 
safe  place  to  work,  or  because  the  employer  exercised  reason- 
able care  in  selecting  reasonably  competent  employees  in  the 
business. 

**2.  That  the  employer  was  negligent  unless  and  except  it 
shall  appear  that  such  negligence  was  willful  and  with  intent 
to  cause  the  injury. 

*'VIII.  Where  an  employee,  in  such  a  case  as  this,  sus- 
tains an  injury  arising  out  of  and  in  the  usual  course  of  his 
employment,  the  law  presumes  that  such  injury  was  the  direct 
result  and  growing  out  of  the  negligence  of  the  employer,  and 
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that  such  negligence  was  the  proximate  cause  of  the  injury ;  and 
in  such  case,  the  burden  of  proof  rests  upon  the  employer  to 
rebut  such  presumption. 

**IX.  Contributory  negligence,  if  any,  on  the  part  of  the 
plaintiff, — that  is,  negligence  on  the  part  of  the  plaintiff  that 
combined  with  negligence  on  the  part  of  the  defendant  to  cause 
the  injury, — ^would  be  no  defense;  but  if  you  find,  by  the 
greater  weight  or  preponderance  of  the  evidence,  that  the  plain- 
tiff's injury,  if  any,  was  caused  wholly  or  altogether  by  the 
plaintiff's  own  negligence,  or  his  failure  to  exercise  ordinary 
and  reasonable  care  for  his  own  safety,  and  that  the  defendant 
was  not  guilty  of  any  negligence  that  was  the  proximate  cause 
of  such  injury,  then  plaintiff  cannot  recover. 

**X.  If  you  find  by  the  greater  weight  or  preponderance 
of  the  evidence  that  the  plaintiff  was  injured  while  in  the  em- 
ploy of  the  defendant,  and  that  such  injury  arose  out  of  and 
was  received  in  the  usual  course  of  such  employment,  then  the 
plaintiff  would  be  entitled  to  recover,  unless  you  find,  by  the 
greater  weight  or  preponderance  of  the  evidence,  that  the  de- 
fendant was  not  guilty  of  any  negligence  that  was  the  proximate 
cause  of  the  injury ;  but  if  you  so  find  that  the  defendant  was 
not  guilty  of  any  negligence,  or,  if  negligent,  that  such  negli- 
gence was  not  the  proximate  cause  of  decedent's  injury,  then 
the  plaintiff  cannot  recover. 

**XVI.  If  you  find  from  a  preponderance  of  the  evidence 
that,  on  the  morning  of  the  accident,  the  plaintiff  discovered 
a  loose  rock  in  the  entry  where  the  injury  occurred,  and  that  he 
regarded  the  rock  as  dangerous,  and  if  you  further  so  find  that 
he  told  the  superintendent  and  the  pit  boss  about  said  loose 
rock,  and  that  the  superintendent  and  pit  boss  went  to  the  place 
indicated  by  the  plaintiff  and  inspected  said  alleged  loose  rock 
and  found  that  the  same  was  loose  and  dangferous,  and  if  you 
further  so  find  that  the  plaintiff  contracted  with  the  superin- 
tendent of  the  defendant  to  take  down  said  rock,  and  that,  in 
taking  down  said  loose  rock,  the  same  fell  on  the  plaintiff  and 
caused  the  injury  complained  of  by  him,  then  the  plaintiff  can- 
not recover." 

Appellant  concedes  that  Instructions  4,  8,  and  10  present 
a  correct  statement  of  the  law.    Complaint  is  directed  by  appel- 
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lant  against  the  other  instructions  above  set  forth,  la^rgely  on 
the  ground  that  they  are  inconsistent  with  and  contradictory  to 
the  first  named  instructions.  For  the  purpose  of  this  discus- 
sion, we  shall  accept  appellant's  concession,  and  deem  the  law 
of  the  case  to  be  correctly  set  forth  in  Instructions  4,  8,  and  10. 

I.  It  will  be  noted  that,  in  Paragraph  2  of  Instruction  7, 
the  court  used  the  word  ** employer,"  instead  of  the  word  ** em- 
ployee."    This  was  manifestly  a  slip  of  the  pen.     Appellant 

complains  of  it,  however,  on  the  ground  that 

1.  Trial:    instnic-      ..  -■  ■,  .••  •  i      j   j.i_       •  x      j.-i_ 

tions:  inadver-     it  would  nccessanly  mislcad  the  jury  as  to  the 
rma.  ^^^     ^^  ^^^  asstuue  it  to  be  true  that,  if  the 

mistake  was  fairly  calculated  to  mislead  the  jury,  the  error 
could  not  be  ignored  merely  because  it  was  an  inadvertence. 

A  careful  analysis  of  the  instruction  satisfies  u^  that  it  can- 
not fairly  be  said  that  the  jury  was  misled  by  it,  for  the  fol- 
lowing reasons: 

(1)  The  inadvertence  was  so  manifest  that  it  was  fairly 
discoverable  by  the  jury.  (2)  The  paragraph  as  actually  writ- 
ten reduces  itself  to  a  nujlity.  The  result  was  the  same  as 
though  the  paragraph  had  been  omitted  entirely.  (3)  The 
paragraph,  if  in  proper  form,  might  properly  have  been  omitted 
altogether.  There  was  neither  issue  nor  evidence  in  the  case  of 
willful  negligence. 

Inadvertences  of  this  kind  have  been  frequently  presented 
to  us  as  grounds  of  reversal.  These  include  the  transposition  of 
the  names  of  the  parties,  such  as  using  the  word  ** plaintiff"  for 
the ' '  defendant, ' '  and  vice  versa ;  a  mistake  in  the  Christian  name 
of  one  of  the  defendants;  the  use  of  **his"  for  **her,"  in  a  case 
where  a  husband  and  wife  were  on  trial.  We  have  held  such 
inadvertences  to  be  nonprejudicial.  Willis  v.  Schertz,  188  Iowa 
712 ;  McBride  v.  McBride,  142  Iowa  169,  176 ;  Reupke  v.  Stuhr 
cfc  Son,  126  Iowa  632 ;  State  v,  Steen,  125  Iowa  307,  312. 

It  is  our  conclusion  in  the  case  at  bar  that  no  prejudice 
could  have  resulted  to  the  appellant  from  the  inadvertence 
pointed  out. 

II.  Appellant  complains  of  Instruction  9.  The  argument 
is  that  it  is  wholly  inconsistent  with  Instructions  4,  8,  and  10,  in 
that  it  recognizes  contributory  negligence  as  a  qualified  or  partial 
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defense.    We  are  unable  to  so  read  the  instruc- 

*  sBB^^T:^ork-  tion  Under  attack.    The  burden  was  on  the  de- 
men's  Compensa-    n      j      ,    ,  •!  ujis  t 

tion  Act:  re-       feudaut  to  prove  its  own  freedom  from  negli- 

jectine    master:  .        .  i»   xi_      •     •  tj. 

freedom  from       geucc,  as  a  proxiHiate  cause  of  the  injury.    It 

was  under  no  burden  to  prove  affirmatively  what 
was  the  proximate  cause  of  the  injury.  Nevertheless,  it  was  ma- 
terial and*  competent  to  introduce  evidence  tending  to  show 
such  proximate  cause  to  be  something  other  than  its  own  negli- 
gence. Evidence  tending  to  show  that  plaintiff's  negligence 
was  the  sole  proximate  cause  of  the  injury  was  competent,  as 
tending  likewise  to  show  that  the  proximate  cause  was  not  the 
defendant's  negligence.  If  plaintiff's  negligence  were  the  sole 
proximate  cause  of  the  injury,  this  would  not  be  contributory 
negligence.  The  Compensation  Act  permits  the  defendant  to 
show  its  own  freedom  from  negligence.  Theoretically,  the  de- 
fendant might  be  able  to  show  its  freedom  from  negligence, 
without  disclosing  or  being  able  to  disclose  what  the  real  proxi- 
mate cause  of  the  injury  was.  Nevertheless,  its  proof  could  be 
aided  by  a  showing  which  would  fix  the  sole  responsibility  for 
the  proximate  cause  either  upon  the  plaintiff  or  upon  any  other 
person.  We  see,  therefore,  no  inconsistency  as  between  Instruc- 
tion 9  and  those  instructions  which  are  conceded  to  be  correct. 
III.  Complaint  is  made  of  Instruction  11,  because  con- 
tributory negligence  was  therein  recognized  as  a  ground  for  the 
mitigation  of  damages.  There  are  two  or  three  manifest  rea- 
3  Master  and  ®^^^  ^^^  *^^^  Complaint  cannot  be  sustained : 
^^u^f'Vo^^'  (1)     '^^^  verdict  awarded  to  the  plaintiff 

mUigatioS^'of        ^^  damages.    This  instruction,  therefore,  cut  no 
damages.  figure  in  the  result,  in  a  legal  sense.     Its  in- 

ciderjtal  practical  effect  upon  the  jury  would  have  been  favorable, 
rather  than  unfavorable,  to  the  plaintiff.  It  offered  the  jury  a 
middle  ground,  in  which  some  amount  might  have  been  allowed 
to  the  plaintiff. 

(2)  This  instruction  is  in  strict  'accord  with  Section 
3593-a  of  the  Supplemental  Supplement  to  the  Code,  1915. 

It  will  be  noted  that  this  statute  was  no  part  of  the  original 
Compensation  Act,  but  was  enacted  by  a  subsequent  legislature. 
It  is  argued  by  appellant  that  it  is  in  contravention  of  the  Com- 
pensation Act.    If  that  were  so,  it  would  have  to  be  sustained,  as 
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being  the  later  legislation.  However,  we  do  not  find  that  there 
is  any  necessary  inconsistency  between  the  two  acts.  The  Com- 
pensation Act  provided  that,  if  an  employer  elected  to  reject 
the  terms  thereof,  he  "shall  not  escape  liability  for  personal  in- 
jury sustained  by  an  employee''  on  the  ground  of  contributory 
negligence  of  the  employee  *' unless,"  etc.  Section  3593-a  does 
not  permit  such  employer  to  ** escape  liability."  It  does  provide, 
in  effect,  that  his  liability  shall  be  confined  to  the  comparative 
consequences  of  his  own  negligence,  and  shall  not  extend  to  the 
consequences  of  the  negligence  of  the  employee. 

(3)  Plaintiff  saved  no  exceptions  to  this  instruction.  This 
last  remark  is  applicable  also  to  Instruction  9. 

IV.  Plaintiff  complains  of  Instruction  16.  The  particular 
complaint  now  presented  to  us  is  that  this  instruction  amounts 
to  holding  that  the  plaintiff,  upon  the  hypothesis  stated  in  the 

instruction,  assumed  all  the  risks  of  his  employ- 

*'  sKB^NT-^^ork-  ment.    The  plaintiff  is  confronted  with  the  fact 

Sit?on  AcT:^*^      that  the  only  specific  exception  saved  by  him  to 

assumption    of         . ■■  .       *      a         i*  Ji      .     •!     •  j     j.i 

risk  when  mas-    this  instruction  was  that  it  Ignored  the  pre- 

tcT  Tcjocts  act 

sumptive  negligence  of  the  defendant,  and  that 
the  following  qualification  should  have  been  added  thereto : 

**And  that  the  defendant  was  no^  guilty  of  any  negligence 
that  was  the  proximate  cause  of  such  injury. ' ' 

Clearly,  the  instruction  is  not  vulnerable  to  the  exception 
saved  by  plaintiff  in  the  trial  court,  nor  does  the  plaintiff  now 
assume  to  support  the  point  made  in  such  exception. 

If  we  were  to  treat  th6  exception  as  suflBcient  to  present 
the  point  now  made  before  us,  our  holding  must  still  be  adverse 
to  the  plaintiff.  The  evidence  is  undisputed  that  the  defect  in 
the  roof  of  the  entry  was  at  a  place  where  it  was  the  duty  of  the 
defendant  company  to  remedy  it  by  causing  the  loose  slate  to 
be  taken  down.  It  was  50  feet  distant  from  the  place  of  work 
of  the  plaintiff  as  a  miner.  As  a  miner,  engaged  in  the  work  of 
mining  coal,  he  had  no  duty  to  perform  with  reference  to  the 
'* brushing"  of  said  roof.  He  had  discovered  the  danger,  and 
had  ceased  his  mining,  and  had  notified  the  defendant.  The 
evidence  is  abundant,  and  all  but  undisputed,  that,  by  special 
arrangement  with  the  superintendent  of  the  mine,  the  plaintiff 
undertook  the  job  of  ** brushing"  said  roof  and  rendering  it 
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safe.  By  such  undertaking,  he  assumed  a  duty  under  which 
he  had  not  been,  prior  thereto.  His  relation  to  the  defendant 
and  to  such  undertaking  was  in  no  wise  different  from  that  of 
any  other  man  to  whom  the  company  might  have  delegated  such 
work.  In  doing  such  work,  the  plaintiff  must  be  regarded  either 
as  an  independent  contractor  or  else  as  an  employee.  The  de- 
fendant contends  that  he  was  an  independent  contractor;  the 
plaintiff  contends  that  he  was  still  an  employee.  We  do  not  deem 
it  material  to  decide  in  which  character  he  was  clothed.  If 
he  was  an  independent  contractor,  for  the  time  being,  then  the 
instruction  was  clearly  correct.  If  he  was  an  employee,  what 
were  his  duties,  under  the  agreement  between  him  and  the  su- 
perintendent? Surely,  it  was  not  to  mine  coal  at  the  place  at 
which  he  had  formerly  worked.  On  the  contrary,  it  was  that 
he  should  do  the  very  thing  to  render  such  roof  safe  that  the 
defendant  was  under  duty  to  do  when  it  delegated  him.  If  the 
plaintiff,  for  the  time  being,  was  an  independent  contractor,  the 
injury  resulting  to  him  would  not  come  within  the  Compensation 
Act.  Even  if  he  should  be  deemed  an  employee,  his  injury  would 
not  come  within  the  Compensation  Act  unless  it  occurred  in  the 
usual  and  ordinary  course  of  his  employment.  In  order  to  come 
within  the  Compensation  Act  at  all,  therefore,  it  is  necessary 
for  the  plaintiff  to  take  the  position  that  his  work  in  remedying 
the  entry  roof  from  which  his  injury  resulted  was  in  the  usual 
and  ordinary  course  of  his  employment.  Section  4999-a3,  Code 
Supplement,  1913,  which  abolishes  the  assumption  of  risk,  ex- 
cepts from  its  operation  an  employee  *'when  in  the  usual  and 
ordinary  course  of  his  employment  it  is  the  duty  of  such  em- 
ployee to  make  the  repairs  or  remedy  the  defects.*'  Section 
4999-a3  is  not  a  part  of  the  Compensation  Act.  It  was  enacted 
prior  thereto.  Considerable  argument  is  devoted  by  the  re- 
spective parties  to  the  question  whether  the  Compensation  Act 
had  the  effect  to  repeal  it  by  implication.  We  see  no  reason  for 
saying  that  such  implication  could  arise  only  to  the  extent  that 
inconsistency  or  conflict  should  appear  between  the  two  enact- 
ments.   We  see  no  conflict  at  this  point. 

Inasmuch  as  it  is  conceded  that  the  plaintiff  was  at  the 
place  of  danger  pursuant  to  his  agreement  with  the  superintend- 
ent, and  for  the  very  purpose  of  removing  the  danger  and  of 
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remedying  the  defect,  and  that  his  injury  resulted  in  the  course 
of  such  employment,  and  inasmuch  as  the  plaintiff  has  brought 
himself  within  the  Compensation  Act  by  the  declaration  that 
his  injury  resulted  in  the  usual  and  ordinary  course  of  his  em- 
ployment, he  necessarily  comes  within  the  specific  exception  of 
Section  4999-a3.  We  reach  the  conclusion  that  the  trial  court 
did  not  err  in  giving  Instruction  16. 

No  other  grounds  of  reversal  than  the  foregoing  are  pre- 
sented. The  judgment  below  must,  accordingly,  be  aflBrmed. — 
Affirmed. 

Evans,  C.  J.,  Stevens  and  Paville,  JJ.,  concur. 


Sheffield  Milling  Company,  Appellant,  v.  J.  G.  Heitzman 

et  al.,  Appellees. 

HOMESTEAD:     Wife's  homestead  Not  Liable  for  Husband's  Debts. 

1  Evidence  held  to  show  that  the  purchase  price  of  a  homestead  was 
furnished  solely  by  a  wife,  and  that  she  was  the  sole  owner  thereof, 
with  consequent  result  that  the  same  was  not  liable  for  the  debts 
of  the  husband. 

TRUSTS:    Executed  Trusts — ^Farol  Evidence.    The  objection  that  parol 

2  evidence  is  inadmissible  to  establish  an  express  trust  becomes 
quite  immaterial  when  the  trust  has  been  fully  executed. 

Appeal  from  Lee  District  Court. — John  E.  Craig,  Judge. 

OCTOBHR  18,  1921. 

Rehearing  Denied  January  20,  1922. 

Suit  in  equity,  to  subject  certain  property  occupied  as  a 
homestead  by  J.  6.  Heitzman  and  Mabel  Heitzman,  husband 
and  wife,  to  the  satisfaction  of  two  judgments  against  J.  G. 
Heitzman.  Relief  was  denied  plaintiff,  and  it  appeals.  Pacts 
appear  in  the  opinion. — Affirmed. 

John  L.  Benhow,  for  appellant. 
Herminghausen  &  Herrnvnghmisen,  for  appellees. 
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Arthur,  J. — On  the  17th  day  of  February,  1903,  appellant 
recovered  judgment  in  the  district  court  of  Lee  County  against 
appellee  J.  G.  Heitzman,  for  $210.21  and  costs  of  suit.    On  the 

9th  day  of  January,  1906,  appellant  recovered 

'  wife's  home-        another  judgment  against  J.  G.  Heitzman,  ap- 

for*  hu^band^B  *    pcllce,  in  the  sum  of  $388.19  and  costs.    At  the 

time  these  judgments  were  entered,  J.  G.  Heitz- 
man was  a  single  man,  and  remained  single  until  1908,  when 
he  married  Mabel  Heitzman,  appellee ;  and  they  now  have  four 
children,  ranging  in  age  from  two  and  one-half  years  to  eleven 
years.  J.  G.  Heitzman  was  formerly  a  real  estate  agent,  and 
is  now  a  clerk  in  a  store.  In  the  spring  of  1916,  the  Heitzmans 
were  living  in  a  rented  house.  Mabel  Heitzman  had  some  money, 
and  expected  soon  to  inherit  some  money  from  her  mother,  who 
was  suffering  from  cancer  and  could  live  but  a  short  time,  and 
who  did  pass  away  in  a  few  months.  Her  mother  carried  a  policy 
of  life  insurance,  and  owned  two  houses  in  Fort  Madison.  She 
also  expected  some  money  from  her  grandmother,  which  she  re- 
ceived. On  the  death  of  her  mother,  she  did  receive  $500  of  the 
life  insurance.  She  received  $180  and  $650  from  the  sale  of 
some  property  of  her  mother's  estate,  and  she  also  received 
rental  from  property  of  which  her  mother  died  seized,  of  from 
$12  to  $15  a  month,  and  she  continues  to  receive  it.  She  also  re- 
ceived $100  from  her  grandmother.  She  also  received  $25  per 
month  for  rental  of  the  homestead  property  for  some  three 
months  after  it  was  purchased,  and  before  they  took  possession. 
J.  G.  Heitzman  had  no  money, — was  insolvent.  Upon  the 
expectation  of  Mabel  Heitzman  to  receive  money  from  her 
mother's  estate  and  from  her  grandmother,  which  she  did  after- 
wards receive,  negotiations  were  begun  with  H.  J.  Kennedy, 
appellee,  for  the  purchase  of  the  property  to  be  occupied  by  them 
as  a  homestead,  which  they  did  purchase  for  $2,500.  A  contract 
of  purchase  of  the  property  was  made  and  signed,  from  Kennedy 
to  J.  G.  Heitzman,  or  Jerome  Heitzman,  the  same  person.  The 
contract  was  prepared  by  Kennedy's  lawyer.  It  was  signed  by 
both  Jerome  and  Mabel  Heitzman,  at  a  bank  where  Kennedy 
was  cashier.  When  they  were  returning  home  from  signing  the 
contract,  Mabel  said  to  Jerome,  **Why  is  that  contract  not  made 
in  my  name?"    Jerome  said,  **It  is  only  a  contract,  and  as  soon 
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as  we  get  a  deed  to  it,  it  will  be  made  out  correctly  in  your 
name."  Afterwards,  she  spoke  to  him  in  the  same  way,  and 
Jerome  made  the  same  answer.  The  contract  of  purchase  was 
made  on  the  20th  day  of  May,  1916,  and  a  down  payment  was 
made  of  $500.  The  balance  was  to  be  paid  in  installments  of 
$20  on  the  20th  day  of  each  month,  and  thereafter  until  fully 
paid,  commencing  on  June  20,  1916 ;  and  a  promissory  note  was 
given  by  J.  Q.  Heitzman  and  Mabel  Heitzman  for  the  balance  of 
the  purchase  price.  All.  installments  due  were  paid,  up  to  the 
time  of  this  trial.  On  March  19,  1918,  **for  value  received," 
J.  G.  Heitzman  assigned  the  contract  to  Mabel  Heitzman,  in 
writing,  and  at  the  same  time  she  assumed,  .in  writing,  all  ob- 
ligations of  J.  Q.  Heitzman  under  and  by  virtue  of  the  con- 
tract ;  and  on  the  same  day,  J.  G.  Heitzman,  in  consideration  of 
**one  dollar,  love,  and  aflfection  and  other  good  and  valuable 
considerations,"  executed  and  delivered  to  Mabel  Heitzman  a 
quitclaim  deed  to  the  premises. 

This  action  was  begun  May  29,  1918,  about  two  months  after 
the  assignment  of  the  contract  and  the  quitclaim  deed  were 
made  by  J.  G.  Heitzman  to  Mabel  Heitzman.  In  the  original 
petition,  appellant  alleged  that  appellee  J.  Q.  Heitzman  had 
purchased  from  H.  J.  Kennedy,  who  held  the  legal  title,  the 
premises  in  controversy,  and  was  the  owner  of  an  equity  and 
interest  in  the  property ;  that  Kennedy  held  the  property,  sub- 
ject to  the  payment  by  J.  G.  Heitzman  of  the  remainder  of  the 
purchase  price;  that  the  interest  of  J.  G.  Heitzman  in  and  to 
the  property  had  been  acquired  subsequent  to  the  recovery 
of  the  judgments  of  the  plaintifE ;  and  that  the  equity  and  inter- 
est in  the  realty  of  J.  G.  Heitzman  was  liable,  in  equity,  for 
the  payment  and  satisfaction  of  the  judgments.  Appellant 
prayed  for  judgment  and  decree  establishing  the  judgments  as 
liens  against  the  interest  of  J.  G.  Heitzman  in  and  to  the  prop- 
erty; that  the  balance  due  Kennedy,  holder  of  the  legal  title, 
be  ascertained;  and  that  the  property  be  sold,  and  out  of  the 
proceeds  of  the  sale  the  balance  of  the  purchase  price  due  Ken- 
nedy be  first  paid;  and  that  the  remainder  of  the  proceeds  be 
applied  in  satisfaction  of  plaintiff's  judgments. 

In  an  amended  petition,  plaintiff  alleged,  on  information, 
not  having  access  to  the  contract,  that  the  contract  provided  that 
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the  title  to  the  premises  would  be  held  by  Kennedy  until  the 
whole  or  a  large  part  of  the  consideration  was  paid,  and  that 
then  the  title  was  to  be  conveyed  by  Kennedy  to  Mabel  Heitz- 
man; that  appellee  J.  G.  Heitzman  had,  in  fact,  paid  a  large 
part  of  the  purchase  price ;  and  that  J.  G.  Heitzman  had  made 
the  contract  and  the  payments  thereon  in  part  performance  for 
the  purpose  of  hindering,  delaying,  and  preventing  the  satisfac- 
tion of  plaintiff's  judgments  out  of  the  realty;  and  that  J.  G. 
Heitzman  was  insolvent. 

Appellees  answered  separately,  but  their  answers  were  sub- 
stantially alike.  They  admitted  rendition  of  the  judgments,  but 
denied  that  J.  G.  Heitzman,  appellee,  was  the  owner  of  an  equit- 
able or  any  other  interest  in  the  property  in  controversy;  de- 
nied that  he  ever  had  any  interest  in  the  property,  equitable  or 
otherwise.  Appellees  averred  that,  about  May  20,  1916,  J.  G. 
Heitzman  negotiated  for  and  on  behalf  of  Mabel  Heitzman,  his 
wife,  to  purchase  the  real  estate  in  controversy  as  a  homestead  for 
said  Mabel  Heitzman  and  himself  and  their  family ;  that  a  con- 
tract was  made  and  entered  into  on  May  20,  1916,  between  Ken- 
nedy, appellee,  and  Mabel  Heitzman,  appellee;  that,  by  inad- 
vertence or  mistake,  the  contract  was  written  in  form  only  as 
though  J.  G.  Heitzman,  appellee,  was  the  party  in  interest ;  but 
that,  in  fact  and  in  deed,  the  said  Mabel  Heitzman  was  to  fur- 
nish the  consideration  for  the  purchase  of  said  real  estate,  and 
did  furnish  the  consideration  thus  far  paid  towards  the  pur- 
chase of  said  real  estate;  and  that  Mabel  Heitzman  was,  at  the 
time,  the  real  purchaser ;  that  J.  G.  Heitzman,  in  effect,  had  and 
has  no  interest  in  the  property  other  than  as  the  husband  of 
Mabel  Heitzman;  that,  in  pursuance  of  the  purchase  of  the 
property  as  a  homestead,  J.  G.  Heitzman  and  Mabel  Heitzman, 
with  their  family,  constituted  of  four  children,  ranging  from 
two  and  one-half  to  eleven  years  of  age,  began  to  occupy  the 
premises  as  a  homestead  in  October,  1916,  and  have  ever  since 
so  occupied  it;  that,  under  the  law,  the  property  was  exempt 
from  execution;  that  Mabel  Heitzman  had  paid  from  her  per- 
sonal resources  all  the  money  which  had  been  paid  on  the  con- 
tract; that,  on  March  19,  1918,  J.  G.  Heitzman,  appellee,  as- 
signed, conveyed,  and  transferred  to  Mabel  Heitzman,  appellee, 
his  apparent  right,  title,  and  interest  in  the  contract,  and  made 
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•  a  quitclaim  deed,  on  the  same  day,  to  her  of  all  his  apparent  in- 
terest in  and  to  the  property ;  and  that  Mabel  Heitzman,  appel- 
lee, accepted  said' transfer,  and  assumed  all  the  obligations  of 
the  contract,  and  the  same  was  indorsed  on  the  contract;  that 
the  assignment  of  the  contract  and  the  execution  and  delivery 
of  the  deed  were  one,  and  in  consummation  of  one  transaction ; 
that  part  of  the  consideration  from  Mabel  Heitzman  to  J.  G. 
Heitzman  for  the  execution  of  the  deed  was  the  assiuning  and 
agreeing  to  pay  a  debt  due  to  J.  B.  Heitzman,  father  of  J.  6. 
Heitzman,  appellee,  in  the  amount  of  $900,  incurred  and  used 
in  the  expense  of  remodeling  and  repairing  the  homestead ;  that 
Mabel  Heitzman,  appellee,  was  a  bona-fide  holder  for  value  of 
her  interest  in  the  property;  that  the  transfer  of  the  contract 
and  of  the  rights  thereunder,  and  the  execution  and  delivery  of 
the  deed,  were  made  long  prior  to  the  commencement  of  the 
instant  action. 

Copies  of  the  contract,  with  indorsement  of  payments  there- 
on, and  of  the  quitclaim  deed,  were  annexed  to  the  answers. 

Appellees  further  allege  that  the  judgments  against  J.  G. 
Heitzman,  appellee,  had  been  recovered  more  than  ten  years 
prior  to  May  16,  1916,  the  date  of  the  contract;  and  that  the 
judgments  were  not  and  never  had  been  liens  on  the  real  estate 
in  controversy;  and  that  the  property  was  not  subject  to  the 
satisfaction  of  the  judgments. 

After  appellees'  answers  were  filed,  plaintiff  amended  its 
petition,  alleging  that  the  assignment  of  the  contract  and  the 
execution  of  the  deed  from  J.  G.  Heitzman  to  Mabel  Heitzman, 
appellee,  were  for  the  purpose  of  hindering,  delaying,  and  de- 
frauding the  creditors  of  appellee  J.  G.  Heitzman,  and  to  prevent 
the  subjection  of  the  realty  in  controversy  to  the  satisfaction  of 
the  judgments  due  the  plaintiff,  and  that  appellee  J.  G.  Heitz- 
man was  insolvent  at  the  time  of  the  execution  and  delivery  of 
the  contract  and  deed,  and  that  they  were  executed  without  suf- 
ficient consideration,  and  were  of  no  effect  in  equity;  and 
prayed  that  the  assignment  of  the  contract  and  the  deed  be 
set  aside. 

In  reply  to  the  separate  answers  of  appellees,  plaintiff 
averred  that  appellees  J.  G.  Heitzman  and  Mal)el  Heitzman  were 
estopped  by  the  terms  of  the  contract  from  claiming  and  as- 
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serting  any  rights,  title,  or  inteVest  under  the  quitclaim  deed 
made  by  J.  O.  Heitzman,  appellee,  to  his  wife,  Mabel  Heitzman, 
appellee,  because  such  deed  was  voluntarily  executed,  without  a 
good,  valuable,  and  sufficient  consideration,  and  was  fraudulent 
as  to  appellant,  a  judgment  creditor  of  J.  G.  Heitzman,  appel- 
lee, who  was  insolvent  j  and  that  no  change  of  possession  or  in- 
dication of  change  of  title  was  made  of  record,  and  that  no  other 
notice  was  given,  actual  or  constructive,  by  recording  of  the 
deed  before  the  commencement  of  this  action  and  the  incurring 
of  the  expenses  of  this  litigation,  prior  to  the  filing  of  the  separ- 
ate answers  of  appellees ;  that  all  of  the  appellees  were  estopped, 
as  against  the  appellant  in  this  action,  who  relied  on  the  original 
contract  and  a  part  performance  thereof  by  J.  G.  Heitzman, 
appellee;  that  appellee  Kennedy's  rights,  by  reason  of  his  mak- 
ing common  cause  in  the  fraudulent  transfer,  were  postponed 
and  rendered  inferior  in  equity  to  the  paramount  lien  and 
rights  of  plaintiff,  sought  to  be  enforced  in  this  action. 

There  was  no  dispute  in  the  evidence.  The  only  testimony 
offered  by  appellant  was  formal  entries  of  the  judgments  which 
had  been  admitted  by  defendant,  and  the  original  contract,  with 
payments  indorsed  thereon,  which  was  furnished  by  defendant. 
Appellant  offered  no  oral  testimony.  The  only  witnesses  were 
the  appellees. 

If  Mabel  Heitzman,  appellee,  wife  of  J.  G.  Heitzman,  ap- 
pellee, in  fact  furnished  from  her  own  resources  all  of  the  money 
paid  on  the  contract, — all  of  the  purchase  money  which  had  been 
paid  for  the  property  in  controversy, — that  would  seem  to  be 
determinative  of  this  case,  in  favor  of  appellees  and  against 
appellant.  The  evidence,  without  dispute,  shows  that  she  did 
furnish  the  money  to  pay  every  cent  that  was  paid  on  the  pur- 
chase price  of  the  property.  True,  J.  G.  Heitzman,  appellee, 
paid  the  installments,  most  of  them,  on  the  contract  to  Kennedy, 
but  it  is  not  shown  that  he  used  one  cent  of  his  own  money  in 
making  such  payments.  But  on  the  contrary,  it  is  clearly  and 
conclusively  proven  that  all  of  the  payments  were  made  with 
the  individual  money  of  Mabel  Heitzman.  J.  G.  Heitzman  was 
insolvent,  was  a  clerk  in  a  store,  and  it  is  not  shown  that  he 
ever  had  any  money  of  his  own  with  which  to  make  payments. 
It  does  appear  without  contradiction  that  Mabel  Heitzman  re- 
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ceived  money  from  her  mother's  life  insurance  and  from  her 
mother's  estate,  and  also  from  her  grandmother,  and  that  such 
moneys  were  used  in  making  payments  on  the  contract.  The 
down  payment  was  made  from  a  loan  of  $500,  which  was  taken 
up  with  the  insurance  money  received  by  Mabel.  They  borrowed 
$900  from  J.  B.  Heitzman,  father  of  J.  G.  Heitzman,  appellee, 
part  of  which  was  paid  by  Mabel  Heitzman,  and  the  balance  as- 
sumed by  her,  which  was  not  paid  at  the  time  of  the  trial.  She 
was  on  the  note  given  to  the  father  for  the  loan. 

Appellant  claims  that  fraud  was  intended  and  committed 
by  transferring  the  contract  and  executing  the  quitclaim  deed. 
Appellant  asserts  that  J.  G.  Heitzman  transferred  the  property 
to  Mabel  Heitzman  for  the  purpose  of  defrauding  his  creditors. 
The  evidence  does  not  prove  these  claims,  but  positively  dis- 
proves them.  It  is  not  shown  that  any  money  of  J.  G.  Heitz- 
man 's  went  into  the  purchase  of  the  premises,  but  it  conclusively 
appears  from  the  evidence  that  Mabel  Heitzman  furnished  from 
her  own  individual  means  all  the  money  which  was  paid  on  the 
property.  J.  Q.  Heitzman  did  not  pay  anything  towards  the 
purchase  price  nor  towards  the  improvements  on  the  homestead. 
There  could  be  no  fraud  on  the  part  of  Mabel  Heitzman,  for  she 
did  not  know  of  the  existence  of  plaintiff's  judgments  until  the 
commencement  of  this  action.  All  of  the  appellees,  who  were 
all  the  persons  having  personal  knowledge  of  the  transaction, 
say  that  the  property  was  purchased  by  Mabel  Heitzman,  but, 
by  inadvertence  or  mistake,  the  contract  of  purchase  ran  to  J. 
G.  Heitzman. 

Appellant  contends  that  the  evidence  offered  to  prove  that 
Mabel  Heitzman  was  the  purchaser  and  the  real  party  in  inter- 
est was  incompetent,  being  an  attempt  to  vary  by  parol  evidence 

the  terms  of  the  written  contract;  that  appel- 
'  cuted  trusts :  Iccs,  by  SO  doiug,  attempted  to  set  up  an  express 
paro  evi  ence.  agreement  to  establish  a  trust;  and  that  an  ex- 
press trust  cannot  be  established  by  parol;  and  that  there  can 
be  no  resulting  trust,  for  the  reason  that  appellees  relied  on  an 
express  agreement.  Unquestionably,  J.  G.  Heitzman,  appellee, 
while  he  held  the  contract,  held  in  trust  for  Mabel  Heitzman, 
who  had  furnished  all  the  money  paid  on  the  contract, — which 
would  constitute  a  resulting  trust.     Whether  it  be  considered 
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that  J.  G.  Heitzman  was  acting  as  the  agent  of  Mabel  Heitzman, 
or  was  her  trustee,  and  she  the  cestui  que  trust,  it  matters  little. 
Long  before  this  action  was  commenced,  J.  G.  Heitzman  and 
Mabel  Heitzman,  and  also  Kennedy,  recognized  that  the  appar- 
ent interest  of  J.  G.  Heitzman  in  the  contract  in  fact  belonged 
to  Mabel  Heitzman,  and  that  J.  G.  Heitzman  had  no  interest  in 
the  property,  except  as  husband.  If  it  was  a  resulting  trust,  as 
we  think  it  was,  it  was  discharged  by  J.  G.  Heitzman 's  assigning 
the  contract  and  quitclaiming  to  Mabel.  After  a  trust  has  be- 
come fully  discharged,  it  ceases  to  be  vulnerable  to  the  objection 
that  it  may  not  be  established,  in  the  first  instance,  by  parol 
testimony.  A  trust  required  by  statute  to  be  in  writing  is  not 
void,  but  merely  unenforcible,  when  resting  in  parol,  and  the 
conveyance  by  the  trustee  in  discharge  of  the  trust  is  based  on 
sufficient  consideration  as  against  strangers.  McCormick  Harv. 
Mch,  Co,  V.  Griffin,  116  Iowa  397. 

The  record  shows  that  the  transaction  was  free  from  fraud, 
aild,  although  not  done  in  as  strictly  a  businesslike  manner  as 
is  usual  with  strangers,  was  carried  out  more  strictly  than  is 
usual  between  husband  and  wife.  The  court  was  correct  in 
finding  the  equities  with  appellees  and  in  dismissing  the  peti- 
tion. 

Decree  and  judgment  must  be  and  are  affirmed. — Affirmed. 

Evans,  C.  J.,  Stevens  and  Faville,  JJ.,  concur. 


Sutherland  State  Bank,  Appellee,  v.  Maude  C.  Purgason 

et  al..  Appellants. 

DEEDS:     Undue  Influence— Importunity  and  Persuasion.    Principle  re- 

1  affirmed  that  undue  influence  in  the  execution  of  a  deed  may  not 
bo  predicated  on  importunities,  requests,  and  persuasions,  so  long 
as  they  do  not  go  to  the  point  of  overthrowing  the  will  of  grantor. 

DEEDS:    Mental  Incompetency — Forgetfulness  and  Age.    Principle  re- 

2  affirmed  that  the  clear,  convincing,  and  satisfactory  showing  neces- 
sary to  set  aside  a  deed  on  the  ground  of  mental  incompetency  is  not 
necessarily  established  by  a  mere  showing  that  the  grantor  was  aged 
and  f orgetfuL 
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Appeal  from  Cherokee  District  Court. — C.  C.  Bradley,  Judge. 

January  20,  1922. 

Suit  in  equity,  for  cancellation  of  a  deed  made  by  Jane  A. 
Bailey  to  Jennie  E.  McCulla  and  Maude  C.  Purgason,  appel- 
lants, of  a  quarter  section  of  land,  on  the  grounds  that  the 
grantor  was  mentally  incompetent  to  execute  the  deed;  that 
the  deed  was  secured  by  undue  influence ;  and  that  the  deed  was 
never  delivered.  The  facts  appear  in  the  opinion.  Decree  was 
entered,  canceling  the  deed.  The  grantees  in  the  deed  appeal. — 
Reversed. 

Molyneux  &  Maker  and  C.  B.  Meloy,  for  appellants. 
Walter  McCulla  and  Herrick  &  Herrick,  for  appellee. 

Paville,  J. — I.    The  questions  presented  for  our  determin- 
ation are  largely  questions  of  fact.     The  law  in  eases  of  this 
character  is  well  established.    We  are  confronted  with  the  not 
1  DiGEDB-  undue      iiHUsual  situation  where  an  attempt  is  made  to 
port5J?Hy*  and       ®®^  asidc  a  deed  executed  by  an  elderly  person, 
persuasion.  q^  i\^q  familiar  twofold  ground  of  an  alleged 

want  of  mental  capacity  to  execute  the  deed  and.  a  claim  of 
undue  influence.  The  action  is  brought  by  a  guardian.  The 
record  discloses  that  Cyrenus  Bailey  and  his  wife,  Jane  A. 
Bailey,  lived  on  a  farm  in  Cherokee  County,  Iowa,  and  were  the 
parents  of  seven  children.  One  of  the  Bailey  daughters,  Emma, 
married  a  man  by  the  name  of  Hinds,  and  lived  in  the  state 
of  Texas.  Emma  Hinds  died,  leaving  surviving  her  two  daugh- 
ters, who  continued  for  some  time  to  live  with  their  father,  but 
finally,  at  the  solicitation  of  the  elder  Bailey,  came  to  Cherokee 
County,  Iowa,  to  live  with  their  grandparents  on  the  farm  in 
question.  These  daughters  have  each  since  married,  and  are 
the  defendants  Maude  C.  Purgason  and  Jennie  E.  McCulla. 
While  they  were  living  on  the  place  with  their  grandparents, 
Jennie  did  most  of  the  housework.  Maude  taught  school  a  por- 
tion of  the  time,  and  helped  with  the  housework  when  not  teach- 
ing, and  when  she  was  teaching,  she  paid  her  grandmother  for 
her  board,  and  Jennie  was  paid  $2.00  a  week  for  her  services. 
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Maude  married  in  1900,  and  moved  from  the  farm.  Jennie  con- 
tinued to  live  with  the  old  people  thereafter,  and  was  subse- 
quently married,  and  has  continued  to  reside  on  the  farm  ever 
since.  The  old  gentleman  died  in  1905 ;  and  after  his  death,  the 
widow  left  the  farm  and  went  to  live  with  some  of  her  children, 
residing  part  of  the  time  with  a  son,  Asa;  and  at  the  time  of 
the  transactions  involved  in  this  suit,  she  was  living  with  her 
daughter,  Mrs.  Flinders. 

On  March  10,  1898,  Cyrenus  Bailey  executed  a  deed  to  the 
quarter  section  of  land  in  controversy  to  his  wife,  Jane  A. 
Bailey.  This  deed  was  not  recorded  until  the  25th  day  of 
August,  1919.  On  October  13,  1904,  Jane  A.  Bailey  made  a 
will,  by  the  terms  of  which  she  provided  for  the  payment  of 
$1,000  to  the  granddaughter,  Maude  Furgason,  and  made  the 
payment  of  the  same  a  lien  upon  the  real  estate  in  controversy. 
She  devised  the  said  real  estate  to  Jennie  McCulla,  subject  to 
the  dower  interest  of  her  husband,  in  the  event  that  he  should 
survive  her.  During  the  summer  of  1919,  there  were  several 
conversations  between  Mr.  and  Mrs.  Furgason  and  Mr.  and 
Mrs.  McCulla  in  regard  to  the  property.  McCulla  claimed  to 
Furgason  that  he  could  hold  the  property  by  adverse  possession, 
and  Furgason  learned  through  Asa  Bailey,  son  of  Cyrenus 
Bailey,  that  a  will  had  been  made  by  Mrs.  Bailey,  by  the  terms 
of  which  Jennie  was  to  get  the  farm,  and  Maude  was  to  get 
$1,000.  On  the  30th  day  of  August,  1919,  Furgason  and  his 
wife  went  to  Sutherland,  for  the  purpose  of  seeing  Mrs.  Bailey. 
At  that  time,  the  old  lady  was  living  there  with  her  daughter, 
Mrs.  Flinders.  Furgason  informed  them  that  he  and  his  wife 
came  for  the  purpose  of  talking  over  affairs  in  regard  to  the 
Bailey  property,  and  Mrs.  Flinders  said  that  she  would  rather 
that  the  matter  would  not  be  discussed  until  the  brother,  Asa, 
could  get  there. ,  She  immediately  called  Asa  over  the  telephone, 
and  he  came  down  to  the  Flinders  house.  This  was  in  the  fore- 
noon. Furgason  and  his  wife  went  home  with  Asa  to  dinner. 
There  was  little  conversation  in  the  presence  of  Mrs.  Bailey  in 
the  forenoon.  In  the  afternoon,  the  two  Furgasons  and  Asa 
Bailey  returned  to  the  Flinders  home,  and  in  the  meantime, 
Asa  had  telephoned  to  the  bank  for  the  cashier,  Mr.  Bark,  and 
requested  him  to  come  to  the  Flinders  home.    Jennie  McCulla 
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'  and  her  husband  were  also  sent  for,  and  they  came  to  the  con- 
ference. It  was  at  this  conference  that  the  deed  in  question  was 
executed.  Various  parties  who  were  present  at  the  time  were 
witnesses  upon  the  trial. 

Mrs.  Flinders,  a  witness  for  the  plaintiff,  testified  in  regard 
to  the  transaction.    She  stated  that  Maude  said  to  Mrs.  Bailey : 

'*Now,  grandmother,  is  it  right  for  Jennie  to  have  that 
farm  ?  It  is  your  farm.  Is  it  right  for  Jennie  to  have  the  farm, 
and  me  just  $1,000  f ' ' 

She  testified  that  she  did  not  remember  what  her  mother  said 
in  response  to  this.  She  also,  testified  that  Mr.  Furgason  was 
insisting  that  Asa  Bailey  and  the  banker,  Mr.  Bark,  should 
settle  it ;  that  he  wanted  it  settled. 

With  regard  to  the  threat  of  a  lawsuit,  Mrs.  Flinders  tes- 
tified, referring  to  Mr.  Furgason : 

*'He  said  that  afternoon  that,  if  it  wasn't  settled,  that  he 
was  going  to  bring  an  action  against  Asa,  to  find  out  where 
father's  property  had  gone.  I  do  not  know  whether  it  was  in 
her  presence — right  in  front  of  her;  but  she  was  there." 

The  banker,  Jordan,  was  called  as  a  witness  by  the  plain- 
tiff, and  testified  that,  when  he  went  to  the  house  on  the  day 
in  question,  Mrs.  Bailey  spoke  to  him  when  he  went  in.  He  did 
not  remember  what  she  said.    He  said : 

**I  don't  remember  who  finally  stated  what  was  wanted  of 
me  that  day.  I  understood  it  was  her  request  the  deed  was  to 
be  drawn.  I  don't  remember  who  told  me.  I  don't  know  who 
asked  me.  I  don't  remember  whether  Mr.  Furgason  or  Mrs. 
Furgason  told  me  the  object  of  the  visit." 

' '  Q.  Did  Mrs.  Bailey  make  any  statement,  when  you  asked 
her  what  you  were  there  for,  that  you  would  have  to  inquire  of 
someone  else,  or  any  words  to  that  effect?  A.  Something  was 
said  to  that  effect,  but  I  don 't  remember  exactly  .what  it  was.  Q. 
Well,  approximately,  as  near  as  you  can  remember,  what  was 
said?  A.  It  seems  to  me  it  was  something  on  this  order, — *You 
will  have  to  ask  the  others  what  was  wanted;'  but  I  don't  think 
those  were  exactly  the  words,  but  something  on  that  line." 

This  witness  further  testified: 

*'I  don't  remember  that  Maude  Furgason  spoke  up  and 
said,  'Grandma  wants  to  deed  this  place  to  Jennie  and  me,  each 
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half, '  or  something  like  that,  and  that  I  then  said  to  her,  *  Is  that 
right,  Grandma?'  •  •  *  I  am  quite  sure  I  did  read  the  deed 
to  her,  of  course.  Yes,  I  took  her  acknowledgment,  and  I  was 
very  particular  to  ask  her  if  it  was  her  own  voluntary  act  and 
deed.  She  said,  *Yes.'  *  •  •  I  was  not  at  the  house  over  half 
an  hour  on  the  day  the  deed  was  signed.  During  that  period, 
I  did  not  hear  Lew  Furgason  or  his  wife,  Maude  Furgason, 
make  any  threats  to  Grandma  Bailey  as  to  what  they  would  do 
if  she  didn't  give  them  the  deed  to  the  land.  I  did  not  hear 
them  make  the  threats  about  lawsuits  to  anyone  else  there  in 
the  house,  nor  I  did  not  hear  them  make  any  threats  in  her 
presence  as  to  a  suit  against  Asa  Bailey  or  Mrs.  Flinders. 
Nothing  of  a  threatening  nature  was  said  in  my  presence  in  the 
house,  either  before  or  after  she  signed  that  deed." 

Furgason  stated  to  Bark  and  Asa  Bailey,  outside  the  house : 

' '  I  will  fight  you  until  hell  freezes  over.  I  am  telling  you 
this  so  you  will  have  no  misunderstanding." 

This  statement  was  not  made  in  the  presence  of  Mrs.  Bailey, 
and  there  is  no  evidence  that  she  ever  heard  of  it. 

The  witness  Shumway,  who  was  in  no  way  interested  in  the 
transaction,  and  was  called  in  as  a  witness  to  the  deed,  testified 
in  regard  to  what  took  place  at  the  time.    He  said : 

*  *  The  first  I  remember  of  the  conversation  there,  Mr.  Jordan 
says  to  Mrs.  Bailey,  *Did  you  send  for  me?'  And  she  turned 
him  off  some  way, — joshed  with  him  a  little;  and  I  think  he 
asked  her  the  second  time  if  she  had  sent  for  him,  and  what  she 
wanted.  lie  asked  her  this  question,  and  she  put  him  off  the  first 
time,  and  the  second  time  I  think  she  made  the  remark  she 
didn't  know,  and  *  •  •  Mrs.  Flinders  says:  *Yes,  you  do, 
mother j^  he  was  called  here  to  execute  a  deed  wherein  you  convey 
your  home  property  do^vn  there  where  you  used  to  live,'  and  the 
girls  and  the  children  lived  with  you,  to  these  girls,  Maude  and 
Jennie;  and  you  are  to  sign  and  execute  a  deed  conveying  this 
property  to  these  girls  equally.'  And  then  she  says,  *  Lew,  you 
better  state  your  case,'  and  Lew  said  he  didn't  feel  like  doing 
that.  Mrs.  Flinders  said  this, — she  just  said:  *Yes,  you  do, 
mother,  it  is  to  draw  up  a  deed  for  you  to  sign.'  It  was  Mrs. 
Flinders  said  to  Mr.  Furgason,  *You  had  better  state  your 
case.'    I  think  Mr.  Furgason  said  he  thought  it  would  be  more 
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in  place  for  one  of  the  girls  to  do  that,  and  Maude,  his  wife, 
started  in^  and  she  was  confused  a  little,  and  Mrs.  Flinders 
spoke  up,  and  she  says:  'Jennie,  maybe  you  better  do  that; 
you  are  a  better  talker.'  And  then  Jennie  stated  the  case  very 
clearly.  Jennie  said  she  supposed  she  might  as  well  go  back 
to  the  time  that  they  were  both  girls  at  the  Bailey  home  on  the 
farm,  and  she  said  they  came  there  to  make  their  home  there,  and 
after  they  had  been  there  for  a  time,  it  was  the  general  talk  of 
the  old  folks,  and  among  all  of  them,  that  in  time  that  place  was 
to  be  divided  equally  among  the  girls.  She  said  that  was  the  un- 
derstanding, and  she  thought  that  was  Maude's  understanding. 
She  said  she  never  knew  anything  different  till  she  took  a  trip 
out  west,  and  an  aunt  out  there  says  to  her,  'What  has  happened, 
or  what  is  the  reason  that  Maude  doesn't  get  an  equal  share 
with  you?'  And  she  said  then,  she  says,  'That  was  as  much  a 
surprise  to  me  as  it  could  be  for  Maude,  because  I  supposed  all 
the  time  that  it  was  to  be  divided,  and  divided  equally,  because 
I  know  of  no  reason  why  it  should  not  be. '  And  she  said,  when 
she  got  back,  'I  didn't  know  just  how,  but  I  felt  it  my  duty  to 
Maude  to — '  She  said  this  in  the  presence  of  Jane  A.  Bailey. 
She  said  further:  'We  were  mere  children;  we  didn't  under- 
stand anything  about  business;  and  I  says  that  we  should  look 
after  her  interests  and  protect  her  rights, — that  was  a  duty  in 
that  respect,  and  that  is  why  we  are  situated  as  we  are  today.' 
She  said,  'As  I  understand  it,  under  the  present  arrangement, 
I  am  the  beneficiary  of  that.  If  it  goes  according  to  my  de- 
sires and  my  wishes,  it  should  be  divided  equally,  I  don 't  want 
any  other  arrangement  but  that  Maude  should  share  and  share 
alike  with  me.'  It  was  Jennie  said  this.  And  she  says,  'Ben 
isn't  quite  satisfied;'  but  she  said  she  looked  for  the  harmony 
of  the  family,  and  that  had  some  weight  with  her,  and  the  justice 
and  the  equity  appealed  to  her;  and  she  said,  'We  will  get  along 
some  way.'  " 

On  rebuttal,  this  evidence  was  denied.  This  witness  is  a 
business  man  and  outsider. 

Bark,  another  outsider,  who  was  also  a  witness  for  the 
plaintiff,  testified: 

* '  I  did  not  hear  Lew  Furgason  threaten  her  that  day.  He 
was  very  insistent  on  a  settlement  to  be  made  that  day.    In  the 
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presence  of  aU.  that  was  there,  he  said  it  could  just  as  well  be 
settled  now  as  any  time.  I  do  not  remember  of  his  making  any 
threats.  Asa  Bailey,  Ann  Flinders,  and  myself  and  all  of  the 
others  were  there  when  he  made  that  statement.  He  came  right 
out  j  did  not  hesitate  when  he  made  it." 

We  fail  to  find  in  the  testimony  any  evidence  that  would 
justify  a  finding  that  the  grantor,  Mrs.  Bailey,  was  persuaded 
to  execute  the  deed  in  question  by  any  threat,  coercion,  or  un- 
due influence  of  any  kind  or  character.  This  transaction  was 
not  done  in  a  corner.  There  was  no  attempt  to  unduly  persuade 
this  old  lady  to  make  a  deed  when  she  did  not  wish  to  do  so.  On 
the  contrary,  the  entire  transaction,  from  beginning  to  end,  was 
open  and  aboveboard.  No  one  can  gainsay  the  fact  that,  when 
Furgason  and  his  wife  discovered  that  the  grandmother  had 
made  a  will,  giving  the  property  in  question  to  Mrs.  McCuUa 
and  $1,000  to  Mrs.  Furgason,  they  had  a  perfect  right  to  in- 
quire of  the  grandmother  in  regard  to  the  matter,  and  to  rea- 
sonably appeal  to  her  sense  of  justice,  and  to  request  her  to 
change  such  disposition  of  her  property.  Time  and  again  we 
have  held  that  importunity,  requests,  and  persuasion  that  do 
not  go  to  the  point  of  overthrow^ing  the  will  of  a  grantor  or 
testator,  are  insuflScient  to  sustain  a  finding  of  undue  influence. 
Certainly,  if  Furgason  and  his  wife  were  seeking  to  unduly 
influence  the  old  lady,  they  went  about  it  in  a  strange  and  un- 
usual way.  They  called  at  her  home,  where  she  was  in  the 
presence  of  her  adult  daughter,  an  experienced  business  woman ; 
they  talked  to  the  daughter  about  the  matter,  and  acquiesced  in 
sending  for  the  son,  Asa,  who,  the  record  shows,  was  a  business 
man,  of  wealth  and  experience.  Furgason  and  his  wife  went 
home  with  Asa  to  dinner,  and  then  they  returned  to  Mrs.  Bailey's 
home.  Asa  himself  summoned  the  banker.  Bark ;  and  then  the 
people  most  vitally  interested,  to  wit,  McCulla  and  his  wife, 
were  sent  for,  that  they  might  be  present  at  the  conference ;  and 
all  that  took  place  was  done  openly  and  in  the  presence  of  all 
these  parties.  Whatever  color  may  be  put  upon  these  circum- 
stances by  those  most  vitally  interested  in  seeking  to  impeach 
the  4eed,  the  indisputable  facts  show  that  the  conference  was 
held,  not  only  in  the  presence  of  all  of  the  interested  parties 
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and  of  the  daughter,  Mrs.  Flinders,  and  the  son,  Asa,  but  also 
of  outsiders. 

We  are  persuaded  from  the  record  that  there  was  a  full  and 
complete  understanding  between  the  parties  at  the  time;  that 
the  sisters,  Jennie  and  Maude,  were  not  hostile  to  each  other; 
that  Jennie  and  her  husband  fully  understood  all  that  was 
going  on,  and  by  their  acts,  if  not  by  their  express  words,  ac- 
quiesced in  all  that  was  done;  and  that  no  undue  influence  or 
persuasion  was  exercised  upon  the  mind  of  Jane  Bailey,  to 
persuade  her  to  execute  the  deed  in  controversy.  Undue  in- 
fluence is  not  exercised  by  inviting  the  party  most  vitally  inter- 
ested in  the  transaction  to  come  in,  and  not  only  witness  the 
transaction,  but  to  participate  in  bringing  about  the  execution 
of  the  instrument  that  is  afterwards  called  in  question.  A 
transaction  of  this  character,  conducted  in  a  family  conference 
in  the  way  in  which  this  was  done,  should  not  be  impeached 
upon  such  a  showing  as  is  made  in  this  case,  on  the  ground  that 
undue  influence  was  exercised. 

II.  The  other  question  in  the  case  is  the  usual  and  ordin- 
ary question  of  the  mental  incapacity  of  the  grantor.  True,  she 
was  a  woman  93  years  of  age,  but  this  fact  alone  does  not  es- 
tablish mental  incompetency.  Her  own  testimony,  taken  by 
deposition  months  after  the  transaction,  shows  that  she  had 
mind  suflBcient  to  exercise  judgment,  discretion,  and  choice  in 
the  making  of  this  deed.  Witnesses  were  called  to  testify  to  her 
mental  condition.  The  son,  Asa  Bailey,  who  had  lived  close 
to  her  for  many  years,  and  whose  relations  with  her  had  been 
very  intimate,  and  who  was  a  witness  for  the  plaintiff,  testified : 

**I  am  not  willing  to  say  my  mother  is  of  unsound  mind. 
She  is  of  sound  mind  as  far  back  as  my  memory  goes.  She 
doesn't  know  any  ailment.    She  is  perfect  to  my  mind." 

The  daughter,  Anna  Flinders,  with  whom  the  old  lady 
lived,  and  who  was  also  a  witness  for  the  plaintiff  in  this  action, 
testified,  on  cross-examination: 

**No,  mother  is  not  insane;  she  is  a  loving,  dear  mother. 
She  is  simply  weak  mentally.  She  hasn't  a  particle  of  insanity 
about  her — ^not  a  bit." 

Said  witness  testified,  on  direct  examination: 

**She  lives  in  her  young  days  with  her  parents  on  the  old 
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farm  in  New  York.  She  says,  *My  heart  goes  back  to  my  old 
home.'  She  repeats  things,  and  when  she  reads — I  hear  her 
reading  out  loud.  I  love  to  hear  her  read ;  she  reads  very  well. 
She  is  often  asking  who  is  passing  by.  We  have  lived  there  four 
years,  and  some  parties  have  passed  by  three  times  a  day,  and 
she  doesn't  know  them.  I  say,  *  Mother,  can't  you  recognize 
them  from  their  movements  and  their  step  ? '  and  she  says,  *  No. ' 
That  is  one  thing.  In  talking  with  people,  her  usual  form  of 
greeting  is,  'Where  do  you  come  from,  where  did  your  parents 
come  from,  what*  nationality  was  your  father,  and  what  nation- 
ality was  your  mother?'  She  loves  to  deal  in  nationalities  of 
people.  That  is  the  ordinary  conversation  with  most  everyone 
she  meets, — even  those  she  meets  every  day  almost.  I  have 
heard  her  ask  that  same  question  many  times.  Some  of  the 
people  that  come  to  the  house  quite  frequently,  she  recognizes. 
Some  that  she  has  known  for  a  long  time.  She  knows  Mr.  Jordan 
and  knows  Mr.  Parker,  and  just  a  few  of  them  that  she  is  sure 
of.  Those  that  she  has  met  just  a  few  times,  she  asks  me  who  they 
are,  when  they  come  in  to  visit  there.  Whenever  anyone  comes  in 
that  she  does  not  remember,  she  asks  me  who  they  are.  There 
is  hardly  a  day  passes  but  what  someone  comes  in  she  should 
know,  that  she  don't  remember  them.  If  some  person  comes 
in  once  a  week,  it  all  depends  on  who  they  are,  as  to  whether 
or  not  she  would  recognize  them.  She  doesn't  know  aU  of  our 
neighbors.  Some  of  them,  some  of  th'e  older  people,  she  knows. 
She  doesn't  recognize  young  people,  but  the  older  ones." 

Mrs.  Warren  testified  for  the  plaintiff  that,  in  her  opinion, 
the  grantor  was  of  unsound  mind,  but  on  cross-examination, 
she  testified: 

''Well,  I  guess  you  would  say  that  my  opinions  or  reasons 
are  based  on  her  forgetfulness.  The  change  in  conversation  is 
forgetfulness.  She  is  also  childish,  in  the  respect  that  she  is 
asking  so  many  things  over  and  over  again.  It  is  the  same 
thing  as  the  forgetfulness.  That  is  why  I  say  she  is  of  unsound 
mind.  I  would  not  say  she  was  insane.  Positively  not.  Con-, 
sidering  her  age,  she  has  a  bright  brain.  For  a  woman  of  her 
years,  she  has  a  very  active  brain.  If  you  talked  to  her  about 
topics  of  her  girlhood,  or  your  girlhood  possibly,  or  things,  sub- 
jects, with  which  she  was  familiar,  she  could  carry  on  a  con- 
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versation.  She  can  talk  about  years  ago  all  right.  She  can 
talk  about  religion  or  people  and  carry  on  a  conversation  with 
a  great  deal  of  skill.  She  loves  to  talk  about  religion  and  argue 
religion.  That  way,  she  is  really  bright  and  entertaining.  I 
cannot  say  whether  she  can  talk  politics.  I  am  not  a  judge  on 
that  subject.  •  •  •  She  has  quite  a  sense  of  humor.  Grenerally 
she  is  of  a  bright,  sunny  disposition.  My  reason  for  saying  she 
is  of  unsound  mind  is  that  she  forgets." 

Lawrence  Flinders  was  a  witness  for  the  plaintiff  on  the 
question  of  the  grantor's  mental  capacity,  andj  on  cross-exam- 
ination, he  testified: 

**I  have  known  Mrs.  Bailey  all  my  life.  She  seems  to  me 
to  be  of  perfectly  sound  mind  in  every  respect,  except  she  is 
forgetful. ' ' 

Bark,  who  was  called  as  a  witness  for  the  plaintiff,  also  tes- 
tified on  cross-examination : 

**I  think  she  was  the  only  person  of  that  age  that  I  have 
ever  done  business  with.  She  attempted  to,  discuss  religion  with 
me,  but  I  do  not  discuss  religion.  She  is  always  jolly  and  looks 
on  the  bright  side,  or  appears  to,  and  when  I  visit  with  her, 
she  loves  to  joke  with  me.  That  is  sincere  with  her ;  she  is  that 
kind.  I  think  the  old  lady  is  sincere  all  the  time,  as  far  as  that 
is  concerned.  When  I  converse  with  her,  she  is  always  quick  to 
reply,  and  always  has  a  reply  ready.  I  think  she  has  an  active 
brain." 

The  only  other  witness  for  the  plaintiff  who  attempted  to 
express  an  opinion  that  the  grantor  was  mentally  incompetent, 
was  the  witness  Dr.  Nichols.  He  testified  as  an  expert,  and 
gave  his  conclusion  as  follows : 

**I  should  say  she  was  mentally  unqualified." 

On  cross-examination,  he  said : 

* '  She  is  insane,  to  a  degree.  The  form  of  insanity  is  senility. 
Senility  is  a  form  of  insanity  when  you  get  to  the  age  when  they 
are  not  competent  to  transact  their  own  business.  My  authority 
for  the  statement  that  senility  is  a  recognized  form  of  insanity 
is  based  on  the  fact  that  I  am  a  graduate  of  the  State  University 
of  Iowa.  I  cannot  quote  to  you  any  medical  expert  recognized 
by  authorities  that  states  that  senility  is  a  form  of  insanity.  I 
have  no  book  or  treatise  in  mind  that  describes  senility  as  a 
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form  of  insanity.  I  did  not  specialize  in  any  manner  in  mental 
disturbances  or  diseases.  I  had  no  special  training  in  cases  of 
mental  disorders.  I  do  think  I  am  qualified  as  an  expert  to 
determine  the  mental  disorders  of  a  patient  of  that  age." 

In  behalf  of  the  defendants,  Mrs.  Morey  testified : 

**I  talked  with  her,  and  have  had  frequent  opportunities 
to  visit  with  her.  From  my  acquaintance,  associations,  and  con- 
versations with  her,  I  would  say  she  is  of  sound  mind.  She  is 
old,  and  a  little  forgetful.  I  think  she  is  bright  in  her  conversa- 
tion, for  her  age.  She  is  rather  given  to  jokes.  She  doesn't 
seem  to  worrx  about  her  condition,  present  or  future.  She  is 
just  a  happy  old  lady.  I  don't  know  whether  she  is  more  than 
ordinarily  bright  for  her  age.  I  haven't  known  anyone  else 
that  old,  but  I  think  she  must  be.  I  should  say  that  she  is 
bright." 

Mrs.  John  Bruner,  who  had  known  Mrs.  Bailey  for  30  or 
35  years,  testified : 

**I  should  say  she  was  an  unusually  keen  old  lady,  for  a 
woman  of  her  years.  She  is  of  a  sunny  disposition,  and  quite 
religious." 

Frank  Bruner,  witness  for  the  defendants,  who  had  known 
Mrs.  Bailey  25  years,  and  had  talked  with  her  and  observed  her, 
said: 

**Her  disposition  is  pleasant.  From  my  conversations  with 
her,  my  observation  of  her,  I  would  say  she  was  of  sound  mind. 
There  is  no  trace  of  insanity.  She  is  somewhat  forgetful.  I 
have  never  noticed  any  weakness  of  her  mind." 

Phineas  Morey  testified: 

*'I  am  well  acquainted  with  Mrs.  Bailey.  There  is  a  warm 
friendship  between  us,  as  far  as  I  know.  I  have  a  sincere  admir- 
ation for  her.  I  would  say  she  has  an  excellent  mind.  She  is 
somewhat  forgetful.  Otherwise,  there  was  nothing  that  I  have 
noticed  that  would  indicate  any  insanity,  or  unsoundness  of 
mind.  *  *  *  It  is  my  opinion  she  wouldn't  be  easily  influenced, 
even  by  a  relative." 

B.  L.  Cobb,  a  witness  who  had  known  Mrs.  Bailey  for  the 
last  10  years,  described  his  dealings  with  her,  and  said : 

'*We  have  discussed  general  topics  in  visiting,  as  one  nor- 
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mally  would  discuss.  •  •  •  She  is  just  a  kindly,  good-natured 
old  lady.    She  is  a  well  preserved  person,  for  her  age. ' ' 

Dr.  Qeorge  Donohoe,  superintendent  of  the  state  hospital 
of  Cherokee,  was  a  witness  in  behalf  of  the  defendant.  He  tes- 
tified as  an  expert,  and  in  regard  to  a  personal  observation 
and  examination  of  Mrs.  Bailey.    He  testified  as  follows : 

**Why,  I  thought  she  was  of  sound  mind.  From  my  ob- 
servation of  her,  with  the  fact  that  her  family  physician  reports 
that  she  has  no  organic  trouble,  has  a  sunny  disposition,  and 
good  appetite,  I  would  think  she  was  of  sound  mind.  I  found 
her  to  be  a  woman  of  sunny  disposition.  She  ^Iked  about  the 
Bible.  She  had  remarkably  quick  replies  for  anyone.  From 
my  observation  last  Tuesday,  I  did  not  find  any  evidence  of 
insanity  or  unsoundness  of  mind.  Conceding  that  her  condition 
was  the  same  in  August  last  as  it  was  on  Tuesday  last,  I  should 
say  it  was  sound  mind.  Jane  A.  Bailey  would  not  be  easily 
influenced  into  doing  something  that  she  didn't  wish  to  do, 
simply  by  love." 

This  witness  was  present  at  the  time  that  the  deposition  of 
Mrs.  Bailey  was  taken  that  was  used  in  this  case,  and  testified 
in  part  in  regard  to  his  observations  made  at  said  time. 

Upon  the  trial  of  this  action,  Mrs.  Bailey  herself  was  a 
witness,  and  she  testified  in  regard  to  the  transaction  about  the 
deed.  Her  deposition  was  taken  in  February,  1920.  A  portion 
of  her  testimony  is  as  follows : 

*'I  was  bom  1826.  I  am  in  my  93d  year,  sir.  I  cannot  tell 
you  when  I  was  married.  It  is  in  the  Bible,  I  guess.  Anna 
[speaking  to  a  relative  in  the  house],  can  you  tell  that?  Twenty- 
six,  as  near  as  I  can  remember.  My  husband's  name  was 
Cyrenus  Bailey.  *Is  that  a  Bible  name?'  Yes,  sir,  it  is  a 
Bible  name.  I  have  seven  children.  Of  my  children,  Anna 
Flinders  and  Asa  Bailey  are  still  living,  and  they  are  honest, 
upright  children;  you  always  find  them  right  there;  there  is 
no  quibble  about  them.  Just  those  two  are  married.  I  had 
another  daughter,  Emma,  married  Byron  Hinds,  and  she  had 
two  girls,  Maude  Furgason  and  Ben  McCuUa's  wife,  Jennie 
McCuUa.  These  girls  were  not  born  around  here.  They  lived 
in  Texas.  Cannot  tell  you  the  name  of  the  town.  They  came 
to  live  with  me.    Their  mother  died ;  she  died  over  in  Nebraska. 
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She  lays  there  now.  My  husband  and  I  sent  for  the  two  girls. 
They  came  to  live  with  ns  in  Cherokee  County,  and  both  mar- 
ried there.  On  the  farm  where  Ben  lives  now.  Maude  Furga- 
son lives  on  the  farm  down  near  where  Ben  McCulla  lives.  She 
lives  on  the  old  home  Furgason  place.  Mrs.  Furgason  has  quite 
a  family — ^five  or  six.  A  girl  and  four  boys,  I  think.  Lew 
Furgason  came  up  here  last  summer  and  talked  with  me  about 
making  a  deed  to  the  farm.  I  can't  tell  you  of  any  threats  he 
made  against  me.  I  don't  think  he  dared  to  do  it.  If  he  made 
any  threats,  I  have  forgiven  him.  I  think  he  made  no  threats. 
I  would  not  do  it  on  any  threats.  I  wanted  that  farm  to  go 
just  as  my  husband  wanted  it  to  go.  Fathers  and  mothers  of 
children  usually  want  their  property  to  go  to  their  children. 
Yes,  to  their  descendants.  Who  do  I  want  that  property  to  go 
to — ^that  farm  down  there?  That  is  a  very  close  question,  sir. 
I  don't  know  as  I  have  got  headpiece  enough  to  answer  that 
question.  I  don't  believe  I  have, — ^my  head  is  gone.  I  can't 
remember  who  I  want  that  property  to  go  to.  My  boy  has  got 
enough.  He  don't  want  any,  and  Mrs.  Flinders  is  well  taken 
care  of.  She  takes  care  of  me;  I  take  care  of  her.  I  bought 
this  [referring  to  the  house  in  which  they  live].  This  is  my 
own  property.  Yes,  I  am  well  taken  care  of;  my  wants  are 
all  supplied." 

Both  McCulla  and  his  wife  were  witnesses,  but  neither 
testified  that  they  regarded  the  grandmother  as  at  all  mentally 
incompetent. 

III.  In  cases  of  this  character,  we  are  compelled  to  de- 
termine the  questions  of  fact  de  novo.  Other  similar  cases  in- 
volving fact  questions  cannot  materially  aid  us,  but  there  are 
certain  well  recognized  and  established  rules  that  obtain  in 
cases  of  this  character  which  cannot  be  ignored  or  lightly  set 
aside.  Time  and  again  we  have  declared  that,  in  actions  to 
set  aside  a  deed  on  the  grounds  of  mental  incapacity  and  undue 
influence,  the  proof  must  be  clear,  convincing,  and  satisfactory. 
Evers  v.  Webb,  186  Iowa  1172;  Bradley  v.  Bradley,  185  Iowa 
1272;  Butters  v.  Butters,  (Iowa)  177  N.  W.  471  (not  officially 
reported) ;  In  re  Will  of  Boyle,  186  Iowa  216;  Nixon  v,  KUse, 
160  Iowa  238;  Miinch  v.  Miinch,  148  Iowa  18;  Altig  v,  Altig, 
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137  Iowa  420 ;  Steen  v.  Steen,  169  Iowa  266 ;  McMahon  v.  Has- 
sett,  (Iowa)  176  N.  W.  707  (not  officially  reported). 

Solemn  instruments  affecting  the  title  to  real  estate  are 
not  to  be  disturbed  imless  upon  such  proof  as  clearly  and  con- 
vincingly establishes  that  such  instruments  are  not  the  free 
and  voluntary  act  of  a  person  possessed  of  sufficient  mentality 
to  have  executed  the  same  intelligently.  The  burden  of  proof  is 
upon  the  plaintiff,  to  prove  the  undue  influence  and  the  mental 
incapacity  alleged.  Zinkula  v.  Zinkvla,  171  Iowa  287 ;  Perkins 
V.  Perkins,  116  Iowa  253;  Dean  v.  Dean,  131  Iowa  487;  Reeves 
V.  Howard,  118  Iowa  121 ;  Gates  v.  Cole,  137  Iowa  613 ;  Oilmore 
V,  Oriffith,  187  Iowa  327;  Tannest  v.  Murphy,  135  Iowa  123; 
Brackey  v.  Brackey,  151  Iowa  99. 

We  do  not  think  the  appellee  has  carried  such  burden, 
either  with  regard  to  undue  influence  or  mental  incapacity. 
Our  pronouncements  on  these  propositions  are  not  infrequent 
nor  obscure.  With  consistency,  we  have  repeatedly  declared 
that,  if  a  deed  or  will  is  executed  at  the  suggestion  or  request 
of  the  grantee  or  devisee,  such  fact  will  not  establish  undue  in- 
fluence unless  the  freedom  of  the  will  of  the  party  executing 
the  instrument  is  overcome,  and  the  will  of  another  substituted 
therefor.  Mallow  v.  Walker,  115  Iowa  238;  Slaughter  v.  Mc- 
Manigal,  138  Iowa  643;  Olsen  v.  Olsen,  168  Iowa  634;  Steen  v. 
Steen,  supra ;  In  re  Will  of  Eveleth,  111  Iowa  716 ;  Johnson  v. 
Johnson,  134  Iowa  33. 

In  In  re  Estate  of  Townsend,  128  Iowa  621,  we  said : 

**  Neither  advice  nor  solicitation,  however  earnest  and  in- 
sistent, will  vitiate  a  will,  unless  it  be  further  shown  that  the 
freedom  of  the  will  was  in  some  way  impaired  or  destroyed 
thereby.'' 

In  Zinkula  v.  Zinkula,  supra,  we  said : 

**To  entitle  plaintiffs  to  recover  in  this  suit,  they  must 
establish  by  a  preponderance  of  the  evidence  that  the  instrument 
in  question  does  not  express  the  mind  of  the  testator.  To  this 
end,  one  of  two  facts  must  affirmatively  appear:  Either  that 
the  testator,  at  the  time  of  the  making  of  the  will,  was  mentally 
incompetent  to  make  a  will,  or  that  his  mind  was  so  unduly  in- 
fluenced by  his  wife  in  the  making  of  it  that  it  did  not  express 
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his  will  and  purpose,  but  rather  the  will  and  purpose  of  his 
wife." 

An  examination  of  the  facts  in  the  cited  cases  will  disclose 
in  many  of  them  evidence  tending  to  show  undue,  influence 
that  exceeds  anything  established  in  the  instant  case,  and  yet 
we  have  held  it  to  be  insufficient  to  justify  the  setting  aside 
of  the  instrument  under  attack. 

There  is  some  testimony  in  the  record  and  some  claim 
made  that,  prior  to  the  execution  of  the  deed  from  Mr.  Bailey 
to  his  wife,  there  was  an  agreement  between  them  with  reference 
to  the  disposition  of  the  property ;  and  that  such  agreement  was 
that,  after  the  death  of  Mrs.  Bailey,  the  farm  was  to  go  to 
Jennie  McCulla,  who  was  to  have  it  by  paying  Maude  Furga- 
son  $1,000.  The  evidence  of  the  witness  who  testified  in  regard 
to  this  alleged  agreement  is  that  it  was  reduced  to  writing  in 
the  form  of  a  joint  will,  executed  by  Bailey  and  his  wife,  which, 
however,  does  not  appear  in  the  record;  and  we  are  unable  to 
find  any  competent  evidence  in  the  record  to  sustain  the  claim 
of  any  such  agreement  between  Bailey  and  his  wife.  Consider- 
ing the  then  value  of  the  land,  there  was  no  silch  great  dis- 
parity between  the  contemplated  gifts  to  the  granddaughters, 
in  the  nineties,  when  the  so-called  ''agreement"  was  made,  as  was 
obvious  in  the  year  1919. 

In  this  connection,  it  might  not  be  out  of  place  to  suggest 
that,  if  Furgason  and  his  wife  were  seeking  to  obtain  this  prop- 
erty by  undue  influence,  they  would  more  naturally  have  pro- 
ceeded to  endeavor  to  secure  all  of  it,  unbeknown  to  Mrs.  Mc- 
Culla, rather  than  to  have  invited  her  and  her  husband  to  a 
conference,  and  suggested  t©  them,  as  well  as  to  Mrs.  Bailey, 
the  fairness  of  having  the  property  divided  equally. 

It  is  needless  to  prolong  the  discussion  further.  We  do  not 
think  the  appellee  sustained  its  claim  of  undue  influence,  under 
the  rules  previous!}'  laid  do^^^l  by  us. 

Was  the  grantor  mentally  incompetent  to  execute  a  deed? 
On  this  proposition  also  our  pronouncements  have  been  fre- 
quent. We  are  firmly  committed  to  the  rule  that  mental 
2.  Deeds:  mental  capacity  to  disposc  of  property  by  deed  may 
iSrgSSf in^7  ■  exist,  even  though  there  be  no  longer  mental 
and  aRe.  qj.  physical  Capacity  to  do  business  generally. 
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Leonard  v.  Shane,  182  Iowa  1135 ;  Prusha  v.  Pmsha,  187  Iowa 
637.  Time  and  again  we  have  declared  that  mere  old  age  and 
the  impairment  of  physical  powers  incident  thereto,  forgetful- 
ness,  failure  to  readily  recognize  friends,  and  **  living  in  the 
past,''  by  recalling  the  incidents  and  personages  of  by-gone 
days,  are  not  proof  of  mental  incompetency  suflScient  to  impeach 
a  deed  or  will.  Alttg  v.  Altig,  supra;  In  re  WUl  of  Stuffleheam, 
135  Iowa  338;  Zinkula  v,  Zinkula,  supra;  Byrne  v.  Byrne,  186 
Iowa  345;  Bales  v.  Bales,  164  Iowa  257;  Speer  v.  Speer,  146 
Iowa  6;  In  re  WUl  of  Kester,  183  Iowa  1336;  In  re  Eddy's 
Will,  (Iowa)  173  N.  W.  931  (not  officially  reported) ;  In  re 
Estate  of  Bresler,  188  Iowa  458. 

Conceding  the  rule  that  a  higher  degree  of  mental  capacity 
may  be  required  to  execute  a  contract  or  a  deed  than  a  will, 
still  the  evidence  in  this  case  falls  far  short  of  that  clear  and 
convincing  proof  of  mental  incapacity  that  is  essential  to  the 
impeachment  of  a  deed.  It  would  unduly  extend  this  opinion 
to  attempt  a  review  of  our  former  holdings  and  a  comparison 
of  the  evidence  in  such  cases  with  that  of  the  instant  case.  With- 
out reviewing  the  evidence  further  in  detail,  we  have  here  a 
picture  of  an  old  lady  of  advanced  years,  in  good  health,  for  one 
of  her  age,  living  with  her  daughter.  She  has  a  sunny  disposi- 
tion, is  jovial  and  happy.  She  is  fond  of  reading.  She  loves 
her  Bible.  She  knows  her  old  neighbors  and  her  relatives.  She 
knows  what  property  she  owns,  both  as  to  residence  and  farm. 
She  is  forgetful,  but  has  no  vagaries,  no  hallucinations,  no 
delusions,  no  marked  eccentricities.  The  son,  who  has  been  her 
confidant  and  on  most  intimate  terms  with  her,  says : 

"I  am  not  willing  to  say  my  mother  is  of  unsound  mind. 
She  is  of  sound  mind  as  far  back  as  my  memory  goes.  She 
doesn't  know  any  ailment.     She  is  perfect  to  my  mind." 

The  daughter,  with  whom  she  lives,  voices  her  final  con- 
clusion by  saying : 

**No,  mother  is  not  insane;  she  is  a  loving,  dear  mother. 
She  is  simply  weak  mentally." 

The  doctor  who  examined  her  testified  that  her  answers 
were  rather  quick  and  sharp,  and  that  she  was  sometimes  evasive, 
and  that  she  was  not  of  unsound  mind  or  mentally  incompetent. 
In  her  advanced  years,  she  undoubtedly  was  affected  with  phys- 
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ical  and  mental  deterioration.  There  was  not  the  keenness  and 
alertness  of  middle  age.  She  relied  more  on  others  than  in 
former  years.  In  the  conversation  at  the  house,  she  referred 
to  her  daughter  and  her  son,  to  verify  her  statements  and  for 
information.  But  we  think  she  knew  w^hat  she  was  doing. 
She  discussed  what  she  had  previously  done.  She  talked  about 
her  will.  She  argued  the  matter  with  the  children  and  grand- 
children, and  decided  to  make  the  deed  as  they  had  all  talked, 
and  as  it  had  been  fully  explained  to  her.  The  deed  was  read 
over  to  her,  and  she  asked  whether  she  should  sign  it  as  *'Mrs. 
Cyrenus  Bailey*'  or  as  '*  Jane  A.  Bailey.''  She  practiced  writ- 
ing her  name  on  a  piece  of  paper,  and  then  signed  and  acknowl- 
edged the  deed. 

We  do  not  draw  a  conclusion  from  the  record  that  the  deed 
was  obtained  by  undue  influence,  or  that  this  old  lady  was  in- 
competent to  make  a  deed  at  the  time  she  executed  this  instru- 
ment. We  do  not  think  the  evidence  in  behalf  of  the  appellee 
reaches  the  degree  of  proof  required  in  a  case  of  this  kind  to 
vacate  a  deed. 

We  find  sufficient  evidence  of  delivery. 

The  case  must  be,  and  it  is, — Reversed. 

Stevens,  C.  J.,  Evans  and  Arthur,  JJ.,  concur. 


Ealph  Van,  Appellant,  v.  Joseph  B.  Dean  et  al.,  Appellees. 

PROCESS:  Original  Notice — Service  on  Sunday.  The  affidavit  which 
is  indorsed  upon  an  original  notice  in  order  to  authorize  service 
on  Sunday  need  not  be  read  to  the  defendant  nor  indorsed  upon  the 
copy  served. 

Appeal  from  Lee  District  Court. — W.  S.  Hamilton,  Judge. 

October  18, 1921. 
Rehearing  Denied  January  20,  1922. 

Plaintiff  appeals  from  the  order  and  judgment  of  the 
court  quashing  the  service  of  an  original  notice. — Reversed, 
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Hollingsivorth  &  Blood  and  Hughes  &  Dolan,  for  appellant. 
W.  U.  Hartzell  and  Bayd  &  McKinley,  for  appellees. 

Stevens,  J. — The  sole  question  in  this  case  is  whether  an 
original  notice,  having  indorsed  thereon  the  oath  of  the  plaintiff, 
his  agent,  or  attorney,  stating  that  personal  service  thereof 
cannot  be  had  upon  the  defendants  unless  made  on  Sunday,  is 
valid  if  the  officer  does  not  read  the  affidavit  to  the  defendants, 
or  indorse  the  same  upon  the  copies  delivered  to  them  at  the 
time  of  the  service.  The  notice  served  and  returned  by  the 
sheriff  had  the  required,  affidavits  indorsed  thereon.  The  return 
recited  that  **this  service  is  made  by  reason  of  the  attached 
affidavit/*  The  affidavit  indorsed  on  the  notice  is  dated  June 
27,  1920,  and  the  return  of  the  sheriff  recites  that  service  was 
made  on  Sunday,  June  27th. 

The  court  below  sustained  the  motion  of  defendants  to 
quash  the  service,  upon  the  ground  that  same  did  not  comply 
with  Section  3522  of  the  Code,  authorizing  same  to  be  made  on 
Sunday.  There  is  no  doubt  that  a  proper  affidavit  was  indorsed 
on  the  notice.  It  is,  however,  conceded  that  the  sheriff  did  not, 
at  the  time  of  the  service,  read  the  affidavit  to  the  defendants, 
nor  was  the  same  indorsed  upon  the  copies  delivered  to  them. 

The  service  of  an  original  notice  is  a  ministerial  act,  and, 
unless  prohibited  by  statute,  is  valid  if  made  on  Sunday.  State 
V,  Ryan,  113  Iowa  536;  Nixon  v.  City  of  Burlington,  141  Iowa 
316 ;  Puckett  V.  Guenther,  142  Iowa  35. 

Section  3522  of  the  Code  is  as  follows : 

**  Notice  shall  not  be  served  on  Sunday  unless  the  plaintiff, 
his  agent  or  attorney  makes  oath  thereon  that  personal  service 
will  not  be  possible  unless  then  made,  and  a  notice  so  indorsed 
shall  be  served  by  the  sheriff,  or  may  be  served  by  another,  as 
on  a  secular  day." 

The  indorsement  of  the  required  affidavit  on  the  original 
notice  subscribed  to  by  the  plaintiff,  his  agent,  or  attorney,  re- 
moves the  inhibition  of  the  statute,  and  authorizes  the  officer 
to  serve  the  same  on  Sunday.  The  affidavit  is,  however,  no  part 
of  the  notice.  The  contents  of  an  original  notice,  service  of 
which  is  authorized  on  Sunday,  are  governed  by  Section  3514 
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of  the  Code,  and  must  be  the  same  as  in  a  notice  served  on  a 
secular  day.  The  requirement  of  the  statute  that  the  affidavit 
of  the  plaintiff,  his  agent,  or  attorney,  reciting  that,  unless  made 
.  on  Sunday,  service  cannot  be  had  upon  the  defendants,  be 
indorsed  upon  the  original  notice,  is  in  no  sense  for  the  benefit 
of  the  defendant.  It  makes  it  obligatory  upon  the  officer  to 
serve  the  notice  on  Sunday,  and  relieves  him  from  the  penalty 
imposed  for  the  violation  of  the  Sunday  statute.  It  is  true  that 
defendants  were  compelled  to  inspect  the  notice  having  the 
affidavit  and  return  of  the  sheriff  indorsed  thereon,  to  ascertain 
whether  the  service  was  authorized;  but  this  did  not  affect  the 
validity  of  the  service.  The  statute  authorizing  service  of  an 
original  notice  to  be  made  on  Sunday  does  not  make  the  affidavit 
a  part  of  the  notice,  nor  does  it  in  any  way  modify  either  Sec- 
tion 3514  or  Section  3518  of  the  Code.  None  of  the  authorities 
cited  by  appellee  are  to  the  contrary.  The  service  was  entirely 
proper  and  valid,  and  the  motion  to  quash  should  have  been 
overruled. 

It   follows   that   the   judgment   of   the    court   below   is — 
Reversed. 

Evans,  C.  J.,  Arthur  and  Paville,  JJ.,  concur. 


Grant  Van  Horn,  Appellee,  v.  City  op  Des  Moines  et  al., 

Appellants. 

INJUNCTION:      Preliminary    Writ — ''Balance-of-Oonvenlence"    Bnle. 

A  temporary  writ  of  injunction  which  will  wholly  destroy  the  status 
I  quo  of  the  partiea  ifi  palpably  improper.     So  held  where,  before  the 

main  cause  was  at  issue,  the  court  enjoined  the  holding  of  a  fran- 
chise election,  on  the  ground  that  the  proceedings  preliminary 
thereto  were  illegal. 

ft 

Appeal  from  Polk  District  Court. — James  C.  Hume,  Judge. 

January  26,  1922. 

This  is  an  appeal  by  the  defendants  from  an  order  granting 
a  temporary  injunction.    The  one  question  for  our  consideration 

Vol.  192  Ia.— 83 


1314  Van  Horn  v.  City  op  Des  Moines.        [192  Iowa 

is  whether  such  temporary  writ  was  improvidently  granted. — 
Reversed, 

William  E.  Miller,  Henry  H,  Oriffiths,  Chauncey  A. 
Weaver,  J,  G,  Oamble,  and  Ralph  Read,  for  appellants. 

H.  W.  Byers,  J.  6.  Myerly,  and  M,  J.  Mtdvaney,  for 
appellee. 

Evans,  J. — The  plaintiff  filed  his  petition  on  November  18, 
1921.  By  such  petition  he  challenged  the  validity  of  certain 
proceedings  had  by  the  city  council  of  the  city  of  Des  Moines, 
looking  to  the  granting  of  a  street  ear  franchise  to  the  Des 
Moines  Street  Railway  Company.  An  ordinance  had  been 
passed  by  the  city  council,  wherein  the  proposed  franchise  was 
set  forth,  and  an  election  had  been  called  for  November  28, 
1921,  pursuant  to  the  statute  in  such  cases.  Purported  notice 
of  such  election  had  been  given.  The  prayer  of  the  petition 
was  that  all  said  proceedings  should  be  declared  invalid  and 
void,  for  want  of  power  and  jurisdiction  in  the  city  council 
to  enact  the  same.  The  prayer  also  included  an  application  for 
a  temporary  injunction  to  be  issued  forthwith,  enjoining  the 
defendant  and  its  city  council  from  proceeding  with  such  elec- 
tion, and  from  any  further  proceeding  under  said  ordinance, 
known  as  Number  3147.  The  application  for  a  temporary 
injunction  was  set  for  hearing,  and  on  November  26,  1921,  was 
sustained,  and  a  temporary  injunction  ordered. 

The  case  on  its  ultimate  merits  is  a  very  important  one, 
but  the  question  involved  in  this  appeal  is  comparatively  simple. 
At  the  time  of  the  hearing  on  the  application  for  a  temporary 
writ,  the  main  case  was  not  at  issue.  The  ultimate  merits  remain 
untried.  Though  the  ultimate  merits  have  not  been  ignored  by 
respective  counsel  in  their  arguments  here,  there  is  no  sugges- 
tion of  a  stipulation  that  such  merits  be  settled  by  decision  at 
this  time.  On  the  contrary,  the  plaintiff  contends  that  the  only 
question  before  us  is  that  of  the  propriety  of  the  granting  of 
the  temporary  injunction.  He  is  entitled  to  maintain  this  con- 
tention, and  we  shall  conform  our  opinion  thereto.  In  view  of 
the  narrow  scope  of  the  question  thus  presented,  we  prefer 
neither  to  intimate  nor  to  form  any  opinion  as  to  the  final 
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merits  of  the  case.  We  shall,  therefore,  consider  the  evidence 
presented  at  the  hearing  for  a  temporary  writ  only  as  such  evi- 
dence bears  upon  the  question:  Was  the  case  presented  an 
appropriate  one  for  the  issuance  of  a  temporary  injunction? 
We  are  united  in  the  view  that  it  was  not,  and  that  the  learned 
trial  judge  erred  in  this  regard. 

The  rule  which  guides  the  discretion  of  the  trial  court  in 
ordering  or  refusing  a  temporary  writ  of  injunction  is  a  very 
general  one,  and  is  of  the  very  essence  of  equity.  Its  dominant 
purpose  is  to  so  preserve  the  rights  of  the  parties,  pending  the 
main  litigation,  that  neither  shall  be  despoiled  of  the  fruit  of 
his  success  upon  the  final  merits.  The  rule  has  had  frequent 
enunciation.  We  had  it  und^  consideration  in  City  of  Ft, 
Dodge  v.  Ft.  Dodge  Tel  Co.,  172  Iowa  638,  641,  642.  We  there 
said: 

'*The  purpose  of  a  temporary  writ  is,  ordinarily,  to  main- 
tain the  status  quo  of  the  parties  and  to  so  protect  the  subject 
of  the  litigation  that  the  fruits  thereof  shall  not  be  lost  to  the 
successful  party.  The  effect  of  the  temporary  writ  in  this  case 
was  not  to  maintain  the  status  quo,  but  rather  to  destroy  it  with 
a  stroke  of  the  pen,  without  warning  or  hearing.  The  effect 
of  such  temporary  writ,  if  continued,  would  have  been  to  work 
an  irreparable  injury  to  the  defendant  before  it  could  reach  a 
hearing  on  the  merits  of  the  controversy.  In  determining 
whether  a  temporary  writ  of  injunction  shall  issue,  or  whether 
it  shall  stand  after  issue,  the  court  will  look  to  the  situation 
of  both  parties,  the  defendant  as  well  as  the  plaintiff,  and  will 
exercise  its  power  to  issue  or  to  dissolve  with  a  view  to  the  rela- 
tive amount  of  injury  to  be  suffered  b}^  the  parties  respectively. 
When  a  temporary  injunction  w411  cause  great  injury  to  a  de- 
fendant and  be  of  comparatively  little  benefit  to  the  plaintiff, 
it  is  a  proper  exercise  of  judicial  discretion  to  refuse  the 
w^rit.  *  *  * 

'*In  the  case  before  us,  we  think  that  the  conditions  upon 
which  the  dissolution  of  the  writ  was  ordered  afforded  full  pro- 
tection to  the  plaintiff.  The  maintenance  of  the  temporary  writ 
could  afford  to  the  plaintiff  no  greater  protection  than  it  now 
has,  so  far  as  preserving  the  fruits  of  the  litigation  is  concerned. 
If  the  writ  could  work  any  further  advantage  to  the  plaintiff, 


1316  Van  Horn  v.  City  op  Des  Moines.         [192  Iowa 

it  would  be  only  the  indirect  advantage  of  inflicting  irreparable 
injury  upon  the  defendant,  pending  litigation.  This  is  only 
saying  that  the  use  of  the  writ  to  such  end  would  be  oppressive, 
and  furnishes  a  reason  for  its  dissolution,  rather  than  its 
maintenance/' 

The  language  above  quoted  has  very  pertinent  application 
to  the  facts  before  us. 

It  appears  that,  for  many  weeks,  the  defendant  city  council 
had  been  negotiating  with  the  Des  Moines  Street  Railway  upon 
the  subject  of  a  franchise,  and  that  a  tentative  accord  had 
finally  been  reached  on  a  form  of  franchise  to  be  submitted  to 
a  vote  of  the  people.  The  city  council  purported  to  pass  an 
appropriate  ordinance,  and  purported  to  call  an  election  for 
the  purpose  of  voting  on  the  same,  and  purported  to  give  statu- 
tory notice  of  such  election.  Such  preparatory  proceedings 
necessarily  required  several  weeks'  time.  Under  the  tentative 
arrangement  between  the  city  and  the  railway  company,  the 
latter  was  to  pay  the  expense  of  the  election,  and  did  provide 
therefor.  After  these  proceedings  had  been  in  progress  for 
some  weeks,  the  plaintiff  filed  his  petition.  This  was  ten  days 
before  the  date  of  the  election  fixed  in  the  published  notices. 
The  temporary  writ  was  issued  on  Saturday,  November  26th, 
whereas  the  date  of  the  election  fixed  was  Monday,  November 
28th.  The  plaintiff  challenged  the  validity  of  the  proceedings 
and  of  the  proposed  election  upon  two  main  grounds: 

(1)  That  there  was  no  power  in  the  city  council,  either 
with  or  without  a  vote  of  the  electors,  to  grant  the  proposed 
franchise,  because  of  an  existing  franchise  which  had  not  been 
terminated  and  which  could  not  be  terminated  by  any  action 
of  the  city  council  or  of  the  electors. 

(2)  Because  the  purported  notice  published  by  the  city 
council  failed  to  conform  to  the  requirements  of  the  statute. 

If  the  trial  court  had  overruled  plaintiff's  application  for 
a  temporary  injunction,  wherein  could  the  plaintiff's  main  case 
have  suffered?  Assuming  the  grounds  of  his  challenge  to  be 
tenable,  and  that  they  should  be  established  by  a  final  decree 
upon  the  merits,  they  would  be  as  effective  after  the  election 
as  before.  That  is  to  say,  if  the  court  should  find,  upon  final 
decree,  that  the  proceedings  leading  up  to  the  election  were 
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invalid  on  the  grounds  charged,  the  election  could  not  validate 
them.  Except  these  grounds  of  challenge  in  the  petition,  the 
brief  for  appellee  does  not  suggest  any  reason  for  the  issuance 
of  a  temporary  writ,  as  distinguished  from  a  permanent  one. 
Indeed,  the  order  granting  the  temporary  writ  ^ook  the  form  of 
a  decree,  and  was  based  upon  an  express  finding  sustaining 
these  grounds  of  challenge  to  the  validity  of  the  proceedings. 
Such  finding  purported  to  adjudicate  to  that  extent  the  final 
merits  of  the  main  case,  before  it  had  been  tried  or  put  at  issue. 

On  the  other  hand,  the  issuance  of  the  temporary  injunc- 
tion was  literally  destructive  of  the  fruit  of  a  successful  de- 
fense. The  proceedings  already  had  by  the  city  council,  even 
if  later  sustained  by  a  final  decree,  could  avail  nothing  if  the 
election  and  subsequent  proceedings  pursuant  thereto  were  pre- 
vented by  temporary  injunction.  .  By  the  obtaining  of  a  tem- 
porary injunction,  the  plaintiff  had  fully  won  his  case,  in  a 
practical  sense.  No  motive  was  left  to  him  to  pursue  the  main 
case  further.  If  the  temporary  injunction  had  been  kept  in 
force  until  November  28th,  the  plaintiff  could  have  safely  dis- 
missed his  main  case  thereafter.  Such  a  result  is  repellent  to 
the  equitable  purpose  of  a  temporary  injunction.  Its  function 
is  not  to  throw  a  ** monkey  wrench"  into  the  moving  machinery 
of  either  party.  Nor  should  it,  in  any  event,  be  issued  in  favor 
of  either  party,  except  for  the  purpose  of  preserving  in  pending 
litigation  some  right  which  would  otherwise  be  irreparably 
lost. 

From  the  order  granting  the  temporary  writ  an  appeal  to 
this  court  was  immediately  taken.  Upon  application  to  Justice 
Stevens,  a  restraining  order  was  issued  by  him,  suspending  the 
operation  of  the  temporary  writ  so  as  to  permit  the  holding  of 
the  election,  without  other  prejudice  to  either  party.  The  tem- 
porary writ  still  operates  to  enjoin  further  proceedings  subse- 
quent to  the  election.  It  seems  to  be  conceded  in  argument 
that  the  election  of  November  28th  resulted  in  favor  of  the  pro- 
posed franchise.  In  order  to  make  such  election  effective,  cer- 
tain further  statutory  proceedings  are  required  within  a  period 
of  60  days.  These  proceedings  are  still  under  the  restraint  of 
the  writ. 

The  restraining  order  issued  by  Justice  Stevens  is  now 
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confirmed,  and  the  order  below  granting  the  temporary  writ  of 
^     injunction  is  wholly — Reversed. 

Stevens,  C.  J.,  Weaver,  Preston,  Arthur,  Paville,  and 
De  Graff,  JJ.,  concur. 


Kennungunda  p.  Arends,  Appellee,  v.  John  Prerichs  et  al., 

Appellants. 

APPEAL  AMD  EBBOB:    Behearing — ^Mandatory  Nature  of  Notice.  The 

1  statutory  rule  that  notice  of  intention  to  petition  for  a  rehearing 
must  be  served  on  both  the  opposite  party  and  the  clerk  of  the 
Supreme  Court  within  30  days  after  the  filing  of  the  opinion  is 
mandatory^  and  in  the  absence  of  such  service,  the  petition  for  re- 
hearing will  be  dismissed. 

APPEAL  AND  EBBOB:     Waiver  of  Statutory  Bules.     Principle  re- 

2  affirmed  that  the  Supreme  Court  may  not  waive  statutory  rules 
governing  appellate  procedure. 

APPEAL  AND  EBBOB:     Extensions  of  Bule  Time.     Principle  reaf- 

3  firmed  that  applications  for  extension  of  time  in  which  to  perform 
acts  of  appellate  procedure  must  be  made  before  the  established 
rule  time  has  expired. 

Appeal  from  Onmdy  District  Court. — Thomas  J.  Guthrie, 

Judge. 

February  7,  1922. 

Appellee  files  motion  for  an  extension  of  time  in  which  to 
serve  and  file  notice  of  intention  to  petition  for  rehearing.  Ap- 
pellants move  to  dismiss  the  petition  for  rehearing.  Appellee's 
motion  overruled.    Appellants'  motion  sustained. 

Edwards,  Longley,  Ransier  &  Earns  and  F.  A.  Ontjes,  for 
appellants. 

Deacon,  Good,  Sargent  &  Spongier,  for  appellee. 

Per  Curiam. — The  opinion  in  this  case  was  filed  on  October 
18,  1921.     On  November  16,  1921,  the  appellee  served  upon 
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counsel  for  the  appellants  a  notice  of  intention  to  petition  for 

1.  Appeal  and        *  rehearing  in  said  cause.     The  attorneys  for 

fng:^*man*£itory    ^^^  appellee  forwardcd  said  notice  to  the  clerk 

nature  of  notice,  ^f  |.|^-g  coUrt,   for  acceptance  of   service   and 

filing  thereof  by  the  clerk.  Said  notice,  however,  was  not  re- 
ceived by  the  said  clerk  until  some  time  on  November  18th. 
Thereafter,  and  within  60  days  from  the  said  18th  day.  of  Octo- 
ber, the  appellee  presented  her  petition  for  rehearing  to  the  clerk 
of  this  court,  and  requested  that  same  be  filed.  Two  motions 
are  presented  to  us  upon  tEis  state  of  facts :  One  by  the  appel- 
lee, filed  herein  December  16,  1921,  supported  by  aflBdavit,  where- 
in the  movent  prays  the  entry  of  an  order  directing  the  waiver 
of  the  rule  requiring  notice  of  intention  to  file  a  petition  for 
rehearing  to  be  served  upon  the  clerk  of  this  court  within  30 
days  after  the  filing  of  the  opinion,  and  directing  the  clerk  to 
accept  service  on  said  notice  of  intention  to  file  petition  for 
rehearing,  and  to  file  the  same,  and  also  to  receive  and  file  the 
said  petition  for  rehearing.  The  appellants  not  only  resist  this 
application  for  a  modification  of  the  rules,  but  move  to  dismiss 
the  petition  for  rehearing,  because  notice  of  intention  to  file  the 
same  was  not  served  within  30  days  from  the  date  of  the  filing 
of  the  opinion  in  said  cause. 

Section  4149  of  the  Code  provides  as  follows : 
**  Written  notice  of  intention  to  petition  for  a  rehearing 
shall  be  served  on  the  opposite  party  or  his  attorney  and  the 
clerk  of  the  Supreme  Court  within  30  days  after  the  filing  of 
the  opinion,  or  within  such  time  as  the  court  may  by  rule  pre- 
scribe. ' ' 

Rule  66  of  the  rules  of  this  court  is  as  follows: 
**  Written  notice  of  intention  to  petition  for  a  rehearing 
shall  be  served  on  the  opposite  party  or  his  attorney,  and  the 
clerk  of  this  court,  and  filed  with  the  clerk,  within  30  days  after 
filing  of  the  opinion  or  decision,  and  if  no  such  notice  is  served, 
the  petition  for  rehearing  shall  not  be  filed  after  the  expiration 
of  such  30  days." 

It  is  apparent,  under  this  statute  and  under  our  rules,  that 
it  is  imperative  that  written  notice  of  intention  to  petition  for 
rehearing  in  any  case  must  be  served  upon  the  opposite  party 
or  his  attorney,  and  also  upon  the  clerk  of  this  court,  wuthin 
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30  days  after  the  filing  of  the  opinion  in  any  case.  This  is 
provided  by  statute,  and  is  mandatory.  It  is  contended,  how- 
ever, by  the  appellee  that  the  statute  provides  that  a  different 
time  than  the  30-day  period  may  be  prescribed  by  rule  of  this 
court.  Section  4149  does  provide  that  the  written  notice  of  in- 
tention shall  be  served  and  filed  within  30  days,  or  within  such 
time  as  the  court  may  by  rule  prescribe.  The  rule,  No.  66,  how- 
ever, is  in  conformity  with  the  statute,  and  neither  limits  nor 
extends  its  plain  provisions.  As  bearing  on  this  question,  see 
Hanson  v.  Hammelly  107  Iowa  171. 

We  have  held  that,  while  we  have  the  power  to  waive  or 
modify  our  rules,  we  cannot  change  the  requirements  of  the 
2  Appeal  akd        Statute.     Newbury  V.   Oetchell  cfe   M.  Lbr.   & 

'  Tium"'"     ^fS'  C^-  106  Iowa  140. 

'^^"-  But  whether  or  not  we  could  extend  the 

time  for  the  service  of  the  notice  of  intention  to  petition  for  a 
rehearing  in  any  case,  it  is  well  settled,  under  our  previous 
holdings,  that  any  application  for  such  extension  of  time  must 
3.  Appeal  and  ^^  made  before  the  time  in  which  the  act  should 
sSnS^of  T^'  ^®  performed  has  expired.  In  the  instant  case, 
*^°'*-  the  application  for  the  waiver  of  the  rule  and 

for  the  extension  of  the  time  in  which  to  serve  the  notice  of  in- 
tention to  petition  for  rehearing  was  not  served  until  the  14th 
day  of  December,  1921,  twenty-eight  days  after  the  time  within 
which  the  notice  of  the  intention  to  petition  for  rehearing  should 
have  been  served. 

It  is  contended  that,  under  Rule  97,  we  should  now  waive 
Rule  66  in  the  instant  case,  and  extend  the  time  for  serving  the 
notice  of  intention  to  petition  for  rehearing.  Rule  97  provides 
as  follows: 

**When,  by  reason  of  peculiar  circumstances,  the  forego- 
ing rules  relating  to  the  abstract,  preparation,  and  argument  of 
causes,  ought  to  be  waived  or  modified  in  any  case,  the  party 
desiring  such  waiver  or  modification  may,  upon  reasonable  no- 
tice to  the  adverse  party,  apply  to  any  judge  of  this  court  in  va- 
cation, or  to  the  court  in  term  time,  for  an  order  directing  the 
waiver  or  modification  desired.'' 

It  will  be  noticed  that  this  section  refers  to  the  rules  re- 
lating to  the  abstract,  preparation,  and  argument  of  cases.    If  it 
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is  to  be  extended  so  that  it  would  apply  to  the  time  of  serving 
notice  of  intention  to  petition  for  rehearing,  still  it  could  not 
avail  the  appellee  in  the  instant  case.  No  application  for  any 
extension  of  time  was  made  within  the  30-day  period,  nor  until 
long  after  such  period  had  expired.  Under  such  circumstances, 
neither  the  court  nor  a  judge  thereof,  under  Rule  97,  will  grant 
to  an  applicant  a  right  which  has  once  been  lost.  Newbury  v. 
Getchell  <&  M.  Lbr.  &  Mfg.  Co.,  supra ;  White  v.  Ouaraniee  Ab- 
stract Co.,  96  Iowa  343;  Bennett  v.  City  of  Marion,  101  Iowa 
112. 

Appellee's  notice  was  not  served  within  the  time  required 
by  the  statute  and  by  the  rules  of  this  court.  The  application 
for  waiver  of  the  rules  and  extension  of  the  time  was  not  filed 
or  served  until  28  days  after  the  time  for  serving  the  notice  had 
expired.  The  30-day  period  provided  for  in  Section  4149  is 
statutory,  and  it  will  so  continue,  in  the  absence  of  a  court  rule 
fixing  a  different  period.  No  different  period  has  been  fixed  by 
any  rule  of  this  court.  Conceding  that  we  have  power,  under 
certain  circumstances,  to  waive  strict  compliance  with  the  rules 
which  we  have  promulgated,  we  cannot  do  so  where  the  matter 
sought  to  be  obviated  is  statutory,  and  where  our  rules  in 
respect  to  the  subject  merely  conform  to  the  statute. 

It  follows  that  the  appellee's  motion  for  a  modification  of 
the  rules  and  an  extension  of  time  for  service  and  filing  of  notice 
of  intention  to  petition  for  rehearing  must  be  overruled  and  the 
appellants'  motion  to  dismiss  the  petition  for  rehearing  must  be 
sVrStained.    It  is  so  ordered. 


J.  M.  Baker,  Appellant,  v.  William  Palmer,  Appellee. 

TRIAL:  General  Finding  by  Oourt.  A  general  finding  by  the  court  for 
defendant  implies  that  the  court  has  found  in  defendant's  favor  on 
every  material  issue. 

Appeal  from  Clarke  District  Court. — Homer  A.  Fuller,  Judge. 

February  7,  1922. 

Action  at  law,  to  recover  an  amount  alleged  to  be  due  the 
plaintiff  as  commission  earned  in  the  procurement  of  a  pur- 


1322  Baker  v.  Palmer.  [192  Iowa 

chaser  for  defendant's  farm.  Trial  to  the  court  without  jury. 
Judgment  for  defendant  for  costs,  and  plaintiflE  appeals. — 
Affirmed, 

0.  M.  Slaymaker  and  A.  M.  MUler,  for  appellant. 
Temple  &  Temple,  for  appellee. 

Weaver,  J. — Plaintiff  states  his  claim  in  several  different 
forms,  which  may  be  abbreviated,  as  follows:  (1)  Upon  express 
contract  to  pay  a  commission  of  $2.00  per  acre  for  finding  a 
buyer  for  defendant's  80-acre  farm;  (2)  upon  quantum  meruit 
for  services  performed  in  finding  a  buyer  for  defendant's  farm; 
(3)  upon  express  contract  to  pay  plaintiff  a  commission  of  $2.50 
per  acre  for  such  services. 

Defendant  denies  the  allegations  of  the  petition  and  amend- 
ments thereto;  admits  that,  in  conversation  with  plaintiff,  he 
offered  to  pay  plaintiff  a  commission  of  $1.00  per  acre  for  find- 
ing a  buyer  for  the  farm,  such  commission  to  be  paid  when  the 
sale  was  made  and  defendant  had  received  payment  for  the 
property.  The  answer  further  alleges  that  plaintiff  brought  to 
the  defendant  one  Newcomb,  as  a  proposed  purchaser,  with  whom 
an  option  contract  was  made  for  such  purchase ;  but  that  no  sale 
was,  in  fact,  effected,  said  Newcomb  failing  and  refusing  to  take 
advantage  of  the  option  or  to  buy  or  pay  for  the  land ;  and  that 
no  sale  thereof  was  ever  made  or  accomplished  through  the 
plaintiff's  alleged  agency.  The  trial  court  found  for  the  de- 
fendant generally,  and  entered  judgment  against  plaintiff  for 
the  costs. 

1.  It  will  be  borne  in  mind  that,  according  to  defendant's 
answer,  no  commission  was  to  be  payable  to  the  plaintiff  until  a 
sale  was  accomplished  and  defendant  had  received  payment 
therefor.  If  that  defense  was  established,  there  can  be  no  re- 
covery by  the  plaintiff;  for  it  appears  without  dispute  that  the 
alleged  purchaser  did  not  take  the  land  or  pay  its  price,  and 
that  the  property  is  still  held  and  owned  by  the  defendant. 
Upon  the  issue  so  raised,  there  is  direct  and  competent  testimony 
in  support  of  the  defendant's  version  of  the  agreement.  Its 
credibility  and  weight  were  matters  for  the  trial  court,  and  its 
finding  thereon  has  the  effect  of  a  jury  verdict. 
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II.  The  appellant  in  this  court  devotes  his  entire  argument 
to  the  other  issue  raised  by  the  pleadings.  Defendant,  while 
conceding  that  there  was  a  contract  entered  into  between  him 
and  Newcomb,  avers  that  it  was  not  a  contract  of  sale,  but  at 
most  was  the  grant  of  an  option,  of  which  Newcomb  never  took 
advantage.  The  writing  in  question  contains  language  which, 
if  considered  without  reference  to  other  stipulations,  would, 
without  doubt,  be  construed  as  a  contract  of  sale.  Among  such 
other  stipulations  is  the  following: 

**It  is  understood  in  case  the  second  party  [Newcomb]  fails 
to  make  payments  as  above  agreed,  then  all  payments  that  have 
been  made  shall  be  forfeited  to  first  party  [defendant]  as  dam- 
ages in  full  and  contract  canceled." 

Whether  this  was  a  contract  of  sale  or  a  mere  option,  from 
which  Newcomb  could  withdraw  without  being  liable  to  an  action 
for  specific  performance  or  damages,  may  be  open  to  doubt, — a 
question  which,  for  at  least  one  suflScient  reason,  need  not  now 
be  decided.  The  trial  court's  judgment  for  the  defendant  gen- 
erally involves  a  finding  in  his  favor  on  all  the  issues,  and  these 
include  the  plea  that,  under  the  agreement  between  the  parties, 
no  commission  was  to  be  payable  to  plaintiff  until  a  sale  was 
made  and  the  price  received.  That  defense,  if  established,  is 
equally  fatal  to  plaintiff's  claim  whether  the  writing  be  treated 
as  a  contract  of  sale  or  a  grant  of  an  option.  The  sole  error 
pointed  out  by  the  appellant  as  ground  for  reversal  is  the  gen- 
eral one  that  **the  court  erred  in  dismissing  the  plaintiff's  pe- 
tition.'' This  is  probably  entirely  too  indefinite  to  require  a 
review  of  the  record  by  this  court ;  but  even  if  that  requirement 
be  waived,  there  is  nothing  shown  to  overcome  or  rebut  the  pre- 
sumption which  obtains  in  support  of  the  judgment  appealed 
from. 

No  reversible  error  is  shown,  and  the  judgment  of  the  dis- 
trict court  is — Affirmed. 

Stevens,  C.  J.^  Preston  and  De  Qraff,  JJ.,  concur. 


1324  Berry  v.  Krittbnbrink.  [192  Iowa 


C.  E.  Berry,  Appellee,  v.  George  F.  Bjiittenbrink  et  al.. 

Appellants. 

MOBTG-AOE8:     Execution  Pending  Partition  Action.    Where,  pending 

1  partition  proceedings,  the  defendant  therein  conveys  the  entire 
tract,  mortgages  executed  by  the  vendee  will  be  decreed  to  be  liens 
on  that  portion  of  the  tract  which  the  partition  decree  finally 
awards  to  the  conveying  defendant. 

i9XJBBOOATION:    Aiding  Landowner  to  Bedeem  From  Foreclosure.    A 

2  junior  lien  holder  who,  having  lost  his  right  to  redeem  from  a  mort- 
gage foreclosure,  merely  cidvances  to  the  owner  of  the  land  money 
sufficient  to  effect  redemption ^  does  not  thereby  subrogate  himself 
to  the  right  of  the  former  mortgage  holder,  nor  thereby  secure  the 
right  to  have  the  amount  of  such  advancement  declared  a  lien  on 
the  land  in  his  favor. 

Weaver  and  Preston,  JJ.,  dissent. 

Appeal  from  Adair  District  Court, — ^J.  H.  Applegate,  Judge. 

February  7,  1922. 

Action  in  equity  to  partition  with  supplemental  petition 
to  quiet  title  and  determine  the  validity  of  certain  liens  on  the 
lands  in  controversy.  Defendants  Malone  and  Zellmer  appeal. — 
Affirmed, 

Wilson  &  Crowley  and  Swan,  Clovis  &  Swan,  for  appellants. 
Carl  P.  Knox,  for  appellee. 

De  Graff,  J. — This  is  an  action  in  partition  and  originally 
was  entitled  C.  E.  Berry,  plaintiff  vs.  George  F.  Krittenbrink,  et 
ux.,  defendants.    Plaintiff  in  the  original  suit  claimed  to  be  the 

owner  of  an  imdivided  one-half  interest  in  the 

^"  execution^pending  100  acrcs  of  land  in  coutrovcrsy,  title  to  which 

partit  on  ftc  ion.   ^^^  .^  ^j^^  name  of  defendant  Krittenbrink.  The 

trial  court  found  the  equities  of  the  cause  to  be  with  plaintiff 
and  appointed  S.  Lincoln  Rutt  as  referee  to  make  partition.  On 
appeal  to  this  court  the  decree  was  aflSrmed.  Berry  v,  Kriten- 
htnnk,  185  Iowa  1121. 
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Upon  the  affirmance  a  supplemental  petition  was  filed  in 
the  court  below  by  plaintiff  making  other  parties  defendants  for 
the  purpose  of  quieting  title  in  Berry  and  determining  the 
validity  and  priority  of  certain  liens. 

The  entire  tract  at  the  tinue  of  the  acquisition  of  title  by 
Krittenbrink  and  Berry  was  subject  to  two  mortgages  which  re- 
mained liens  on  the  premises.  The  first  mortgage  was  executed 
by  William  Malone,  the  then  title  holder,  and  payable  to  the 
Bankers  Life  of  Des  Moines  in  the  sum  of  $4,500  j  the  second 
was  in  the  sum  of  $1,500  payable  to  one  McManus,  but  is  known 
in  this  record  as  the  Knox  mortgage  by  virtue  of  an  assignment. 

The  original  petition  was  filed  on  March  11,  1915  and  dur- 
ing the  pendency  of  the  action  either  in  the  trial  court  or  in 
this  court  the  conveyances  to  which  we  now  refer  were  executed. 

On  June  9,  1915  defendant  Krittenbrink  and  wife  conveyed 
to  Winfield  S.  Marr  the  entire  parcel  of  land  by  warranty  deed 
\^hich  was  filed  for  record  July  8,  1915.  On  June  22,  1915  Marr 
executed  to  the  Omaha  National  Bank  a  mortgage  for  $6,000 
which  was  filed  for  record.  On  December  15,  1915  Marr  and  the 
defendant  Edward  Malone  entered  into  a  land  contract  for  the 
sale  and  purchase  of  the  entire  parcel  of  land,  and  the  vendee 
Malone  assumed  the  two  mortgages  of  $4,500  and  $1,500  respec- 
tively. This  contract  was  recorded  February  22,  1916.  Sub- 
sequently and  on  November  22,  1919  Marr  and  wife  pursuant 
to  the  contract  executed  a  quitclaim  deed  to  defendant  Malone 
which  was  filed  for  record  November  28,  1919.  About  the  time 
the  land  contract  was  executed  Marr  deposited  a  warranty"  deed 
under  said  contract  in  escrow  with  the  First  National  Bank  of 
Adair,  Iowa.  This  deed  was  lost  and  hy  reason  thereof  Marr 
executed  the  quitclaim  deed  to  Malone. 

On  May  1st,  1917  Marr  reconveyed  by  deed  the  land  in 
controversy  to  Krittenbrink  subject  to  pre-existing  liens. 

On  October  2,  1917  Krittenbrink  conveyed  by  warranty 
deed  a  one-half  interest  in  the  land  to  defendant  W.  C.  Zellmer 
subject  to  the  first  and  second  mortgages  on  said  land.  This 
deed  was  filed  for  record  November  4,  1919  but  it  was  not  in- 
tended to  be  a  deed  in  fact,  but  an  equitable  mortgage. 

The  opinion  in  the  original  case  was  filed  by  this  court 
April  14,  1919,  and  the  decree  in  the  Ipwer  court  was  entered 
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shortly  thereafter.  Apparently  Krittenbrink  lost  faith  in  his 
title,  and  disclaimed  further  interest  or  title  in  the  land.  The 
$6,000  or  third  mortgage  on  the  real  estate  in  question  was  as- 
signed by  the  mortgagee  bank  to  one  Gund  who  instituted  suit 
to  foreclose.  During  the  pendency  of  this  suit  Zellmer  purchased 
and  took  an  assignment  of  the  mortgage  from  Gund  and  the 
foreclosure  action  was  dismissed. 

On  February  29,  1916  an  assignment  of  the  second  mortgage 
of  $1,500  was  made  by  the  mortgagee  McManus  to  Viola  A. 
Knox  and  said  assignment  was  recorded  March  2,  1916.  On 
March  30,  1916  the  assignee  filed  her  petition  in  foreclosure 
on  said  mortgage  and  the  following  parties  were  made  defend- 
ants; George  F.  Krittenbrink  and  wife,  William  Malone  and 
wife,  Winfield  S.  Marr  and  wife,  The  Omaha  National  Bank, 
Edward  Malone  and  wife,  and  S.  Lincoln  Rutt,  referee.  On 
September  8,  1916  judgment  and  decree  was  entered  in  plain- 
tiff's favor  foreclosing  the  mortgage  against  the  entire  parcel 
of  real  estate  in  controversy,  and  on  October  9,  1916  the  prem- 
ises were  sold  at  sheriff's  sale  to  Viola  A.  Knox  and  sheriff's  cer- 
tificate was  duly  issued  to  her. 

On  October  8,  1917,  and  on  tlie  last  day  prior  to  the  ex- 
piration of  the  year  of  redemption,  Krittenbrink  paid  into  the 
clerk's  office  the  necessary  amount  to  redeem,  and  a  redemption 
certificate  was  issued  on  said  date  to  Krittenbrink.  The  moneys 
so  paid  were  in  fact  the  moneys  of  defendant  Zellmer,  and  he 
advanced  same  to  Krittenbrink  to  make  said  redemption. 

Under  these  circumstances  the  trial  court  by  decree  deter- 
mined: (1)  That  plaintiff  .Berry  is  entitled  to  an  undivided 
one-half  interest  in  the  land  subject  only  to  the  first  mortgage 
in  the  sum  of  $4,500  on  the  entire  parcel,  and  is  further  entitled 
to  one  half  of  the  rents  and  profits  of  the  entire  tract  now  in 
the  control  and  custody  of  the  referee  nominated  by  the  court 
to  make  the  partition,  and  is  also  relieved  from  the  payment  of 
costs  of  this  action,  and  that  costs  of  the  first  action  constitute 
a  lien  on  the  other  undivided  one-half  interest;  (2)  that  Krit- 
tenbrink has  no  interest  and  claims  no  interest  in  the  land  and 
default  is  entered  without  costs  to  him;  (3)  that  defendant 
Zellmer  as  against  defendant  and  appellant  Edward  Malone  is 
entitled  to  enforce  the  $6,000  mortgage  assigned  to  him  against 
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the  undivided  one-half  interest  of  Malone  in  said  land  subject 
to  all  prior  liens,  and  that  Zellmer  pay  one  half  of  the  costs;  (4) 
that  defendant  Edward  Malone  has  a  one-half  interest  in  said 
land  subject  to  nonextinguished  pre-existing  liens  including 
the  $6,000  mortgage  assigned  to  Zellmer,  and  is  entitled  to  one 
half  of  the  rents  and  profits  from  said  lands,  and  that  he  pay 
one  haK  of  the  costs. 

Two  major  propositions  are  presented  on  this  appeal:  (1) 
Is  Zellmer  entitled  to  a  lien  in  the  sum  of  $6,000  on  the  undivided 
one  half  of  the  real  estate,  title  to  which  was  decreed  to  be  in 
the  defendant  Edward  Malone?  (2)  Is  Zellmer  entitled  to  be 
reimbursed  for  the  money  advanced  by  him  to  Krittenbrink  to 
cancel  the  Knox  foreclosure? 

Winfield  S.  Marr  is  not  a  party  to  the  instant  action  and 
was  not  called  as  a  witness.  No  fraud  is  pleaded  and  no  claim 
is  made  by  Malone  that  any  fraud  was  practiced  on  him.  De- 
fendant Zellmer  is  not  concerned  with  the  title  which  the  court 
decreed  to  be  in  the  defendant  Malone  by  reason  of  Kritten- 
brink's  default.  He  is  concerned  with  the  claimed  lien  under 
the  third  mortgage  and  also  with  the  right  of  subrogation,  hav- 
ing furnished  the  redemption  money  to  cancel  the  foreclosure 
of  the  second  mortgage. 

1.  Is  Zellmer  entitled  to  a  lien  in  the  sum  of  $6,000  on  the 
undivided  one  half  of  the  real  estate,  title  to  which  was  decreed 
to  be  in  the  defendant  Edward  Malone?     This  third  mortgage 

was  on  record  when  the  contract  of  sale  was 

'  aiding  ^land-  "       entered  into  between  the  then  owner  Marr  and 

deS^' f rom^  fore-  the  vcndcc  Malonc.    This  constituted  consfruc- 

tive  notice  to  Malone.  Zellmer  paid  $1,950  in 
cash  for  the  assignment  to  him  by  Gund  who  had  purchased  the 
mortgage  and  note  from  the  original  mortgagee.  Malone  did 
not  assume  or  agree  to  pay  this  mortgage,  but  the  form  of  his 
agreement  was  such  that  the  land  stood  subject  to  the  payment 
of  the  mortgage  and  necessarily  Malone  took  his  deed  subject 
thereto.  The  lien  of  this  mortgage  has  not  been  extinguished, 
and  Malone  is  in  no  position  to  insist  that  the  land  is  not  subject 
to  the  payment  of  this  lien.  The  record  is  not  clear  as  to  the 
circumstances  surrounding  the  transaction  between  Zellmer  and 
Gund  or  between  Gund  and  Marr  the  original  mortgagor.    The 
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fact  stands,  however,  that  Zelbner  is  the  owner  of  this  $6,000 
third  mortgage  and  it  is  shown  that  arrangements  were  made 
between  the  interested  parties  for  an  assignment  of  the  mort- 
gage upon  the  payment  in  cash  by  Zellmer  of  $1,950  to  Gund 
and  the  satisfaction  of  other  debts  between  the  parties.  See, 
Crosby  v.  Tanner,  40  Iowa  136 ;  Fuller  &  Co,  v.  Hunt,  48  Iowa 
163;  Blake  v.  Koons,  71  Iowa  356;  Foy  v.  Armstrong,  113  Iowa 
629 ;  Freeman  v.  Auld,  44  N.  Y.  50. 

The  trial  court  correctly  ruled  this  proposition. 

2.  Is  Zellmer  entitled  in  a  court  of  equity  to  be  subro- 
gated to  the  rights  of  the  lien  holder  or  to  be  reimbursed  for  the 
money  furnished  to  Krittenbrink  to  redeem  from  the  Knox  fore- 
closure sale? 

Zellmer  was  a  junior  lien  holder.  His  statutory  right  to 
redeem  was  foreclosed.  It  is  quite  apparent  that  Krittenbrink 
made  the  redemption  and  not  Zellmer.  This  is  in  legal  eflfeet  the 
payment  of  the  mortgage  by  the  owner  of  the  lands.  Under 
the  terms  of  the  original  contract  and  the  deed  as  interpreted 
by  this  court  both  Krittenbrink  and  Berry  were  jointly  liable 
for  the  payment  of  the  second  mortgage,  but  this  matter  does 
not  concern  Zellmer  and  is  not  involved  on  this  appeal.  Zell- 
mer's  right  to  redeem  was  confined  to  the  statutory  period  be- 
tween six  and  nine  months  from  the  date  of  sale  October  9, 
1916.  It  is  not  claimed  by  Zellmer  that  he  made  a  statutory 
redemption.  He  had  no  redemption  interest  in  the  land  at  the 
time  that  Krittenbrink  made  the  redemption  and  he  may  not 
do  indirectly  what  he  was  not  privileged  to  do  directly.  The 
fact  that  he  furnished  the  money  to  Krittenbrink  would  not  give 
him  a  hidden  equity  that  would  rise  any  higher  than  that  of 
Krittenbrink,  even  though  it  would  operate  to  the  benefit  of  other 
lien  holders.  A  discharge  of  a  prior  lien  by  the  primary  debtor 
riecessarily  operates  to  the  benefit  of  other  subsequent  lien  hold- 
ers, and  this  is  true  regardless  of  the  source  of  the  funds  used  by 
the  debtor  in  effecting  such  discharge.  Had  Zellmer  purchased 
Krittenbrink 's  interest  and  then  redeemed,  or  had  Zellmer  taken 
by  assignment  the  certificate  of  sale  from  Mrs.  Knox  a  different 
situation  would  be  presented.  Zellmer  may  not  now  claim  that 
he  furnished  the  money  to  Krittenbrink  to  protect  his  interest 
in  the  land  for  his  right  to  redeem  at  that  time  was  lost.    He 
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paid  at  his  peril.  It  was  not  a  loan.  He  acted  under  the  mis- 
taken belief  that  he  would  be  protected  and  that  he  would  be 
subrogated  to  the  rights  of  the  then  lien  holder.  Mrs.  Knox  was 
not  in  privity  with  Zellmer  and  the  mortgage  debt  having  been 
paid  the  mortgage  was  extinguished.  It  may  be  said  in  passing, 
if  no  redemption  had  been  made,  Zellmer 's  interest  in  the  third 
mortgage  would  also  have  been  lost  as  the  issuance  of  the  sheriff's 
deed  would  have  forever  foreclosed  all  junior  incumbrancers. 
Zellmer  as  the  assignee  of  an  unrecorded  assignment,  and  not 
having  b^en  made  a  party  to  the  foreclosure  suit,  had  no  statu- 
tory right  of  redemption  from  sale  except  within  the  statutory 
period.  Krittenbrink  had  the  right  to  redeem  and  he  did  re- 
deem. A  person  who  is  entitled  to  redeem  under  the  law  and 
fails  to  do  so  cannot  be  heard  to  say  after  the  period  of  redemp- 
tion has  expired  that  his  protection  requires  that  he  advance  the 
money,  and  by  so  doing  is  entitled  to  be  subrogated  to  the  rights 
of  the  creditor,  the  holder  of  the  lien  so  discharged.  As  bearing 
upon  the  proposition  involved  see,  Kent  v.  Bailey,  181  Iowa 
489 ;  Gans  v.  Thieme,  93  N.  Y.  225 ;  Reel  v.  Wilson,  64  Iowa  13. 
The  decree  entered  by  the  trial  court  is  correct  and  is  there- 
fore— Affirmed. 

Stevens,  C.  J.,  Evans,  Arthur,  and  Faville,  JJ.,  concur. 

Weaver  and  Preston,  JJ.,  dissent  as  to  Division  2  of  the 
opinion. 

Weaver,  J.  (dissenting).  I  dissent  from  so  much  of  the 
majority  opinion  as  holds  that  the  appellant  Zellmer  is  not  en- 
titled to  reimbursement  for  moneys  advanced  by  him  to  Kritten- 
brink to  redeem  the  land  from  the  Knox  foreclosure.  Kritten- 
brink was  then  an  owner  of  the  land,  and  as  such  was  the  only 
person  entitled  to  make  a  statutory  redemption.  It  may  be  con- 
ceded that,  for  reasons  not  necessary  to  discuss,  he  thought 
there  was  no  profit  or  advantage  in  exercising  such  right,  and 
was  about  to  allow  the  year  to  expire,  and  to  permit  Mrs.  Knox 
to  take  a  sheriff's  deed.  It  may  also  be  conceded  that  the  right 
of  Zellmer  to  redeem  as  a  lien  holder  had  fully  expired.  It  may 
be  still  further  conceded  that,  at  this  juncture,  Zellmer  arranged 
with  Krittenbrink  to   exercise  the  unquestioned  right  of  the 

Vol.  192  Ia.— 84 
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latter  to  make  the  redemption,  and  furnished  him  the  money 
with  which  to  do  it,  under  some  agreement  by  which  Zelhner 
should  reap  the  benefit  of  the  transaction.  What  of  it?  Who 
is  wronged  by  the  deal  ?  Up  to  the  last  hour  of  the  last  day  of 
the  statutory  year  of  grace,  it  was  the  absolute  right  of  Kritten- 
brink to  redeem ;  and  when  he  produced,  tendered,  and  paid  the 
money  necessary  for  that  purpose,  neither  the  holder  of  the 
*  certificate  of  sale  nor  the  officer  to  whom  it  w^as  paid  nor  any 
other  person  could  rightfully  demand  to  be  informed  where  or 
from  whom  he  procured  the  funds,  nor  object  that  he  intended 
to  sell  or  a^aiorn  or  srive  away  to  another  the  benefits,  if  any, 
of  the  redemption  he  was  making,  ^he  right  to  redeem  was  his, 
and  his  alone.  It  was  not  subject  to  any  lien  or  equity  held  by 
any  other  person,  and  his  control  over  it  within  the  yeflar  of  re- 
demption was  as  absolute,  perfect,  and  unhampered  as  was  his 
property  right  in  the  coat  upon  his  back.  Zellmer  was  no  longer 
a  lien  holder,  for  his  right  of  redemption  had  expired ;  but  there 
was  no  rule  or  principle  of  law  or  equity  denying  him  the  right 
to  deal  with  and  induce  Krittenbrink  to  exercise  hu9  admitted 
right  of  redemption,  upon  his  (Zellmer 's)  agreement  to  take  the 
deal  off  Krittenbrink 's  hands,  when  made,  or  upon  his  promise 
to  furnish  the  redemption  money  required.  To  say,  as  the  opin- 
ion suggests,  that  Zellmer 's  right  of  redemption  had  expired, 
and  that  he  could  not  thereafter  accomplish  indirectly  through 
Krittenbrink  what  he  could  not  do  directly,  is  wholly  beside 
the  mark.  Zellmer  did  not  redeem.  Krittenbrink  redeemed,  as 
he  lawfully  might;  and  if,  lacking  faith  in  the  desirability  of 
such  redemption,  he  gave  or  sold  the  benefits  or  supposed  bene- 
fits of  the  deal  to  Zellmer,  I  again  ask,  What  of  it?  It  was  the 
right  of  any  third  person  who  thought  there  was  a  profit  in  the 
redemption  to  make  just  sucth  a  bargain  with  Krittenbrink,  and 
Zellmer 's  right  so  to  do  cannot  be  rightfully  denied.  The  dec- 
laration in  the  opinion  that,  had  Zellmer  purchased  from  Krit- 
tenbrink and  then  redeemed,  or  had  he  taken  an  assignment  of 
the  certificate  from  Mrs.  Knox,  the  court  could  grant  him  the 
protection  he  asks,  is  a  concession  illuminating  the  fatal  weak- 
ness of  the  conclusion  from  which  I  dissent.  The  agreement 
by  Krittenbrink  to  use  the  money  received  from  Zellmer  in 
redeeming  the  land  from  sheriff's  sale,  and  to  give  or  assign 
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to  Zellmer  the  benefits  of  such  deal,  bound  him,  in  equity  and 
good  conscience,  to  transfer  the  redeemed  property  to  Zellmer, 
or  to  hold  the  same  in  trust  for  the  latter 's  use.  This  equity 
should  have  had  recognition  in  the  partition  proceedings.  The 
court  will  consider  that  done  which  ought  to  have  been  done ;  or, 
if  the  circumstances  indicate  such  need,  will  compel  that  to  be 
done  which  due  regard  to  equity  and  good  conscience  demands. 
In  all  other  respects,  I  concur  in  the  majority  opinion. 

Preston,  J.,  joins  in  the  dissent. 


Alice  M.  Coleman,  Administratrix,  Appellant,  v.  Iowa  Bail- 
way  &  Light  Company,  Appellee. 

TBIAIj:     Instructions — Correction  of  Inaccuracy.     Even  though  an  in- 

1  struction  be  an  inaccurate  statement  of  defendant's  liability,  yet 
no  prejudicial  error  remains  if,  in  connection  with  the  inaccuracy, 
the  rule  of  liability  is  so  clearly  and  definitely  stated  that  the  jury 
manifestly  could  not  have  been  misled. 

NEOLIOENOE:      Contributory  Negligence — Jury   Question.     Principle 

2  reaffirmed  that,  under  all  ordinary  circumstances,  the  issue  of  con- 
tributory negligence  is  for  the  jury. 

APPEAL  AND  EBBOB:     Waiver  of  Error.     A  litigant  may  not  allow 

3  the  issues  of  a  cause  to  be  submitted  to  the  jury  without  complaint, 
and  later  assert  that  he  was  entitled  to  a  verdict  as  a  matter  of  law. 

Appeal  from  Linn  District  Court, — F.  P.  Dawley,  Judge. 

February  7,  1922. 

Action  at  law,  to  recover  damages  for  the  death  of  Charles 
Coleman,  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant,  judgment  for  defendant,  and  plaintiff  appeals. — 
Affirmed. 

Samuel  A.  Anderson,  J.  E.  Holmes,  and  Voris  c6  Haas,  for 
appellant. 

Barnes,  Chamberlain,  Hanzlik  &  Thompson,  Johnson  & 
Donnelly,  Ralph  McLean,  and  John  A.  Reed,  for  appellee. 
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Weaver,  J. — This  action  has  been  twice  tried  in  the  dis- 
trict court,  and  is  now  before  us  on  a  second  appeal.  On  the 
first  trial,  there  was  a  directed  verdict  and  judgment  for  the 
defendant,  a  ruling  which  was  reversed  by  us  on  the  ground 
that  plaintiff  had  made  a  sufficient  showing  to  entitle  her  to  go 
to  the  jury  upon  the  merits  of  her  claim.  See  Coleman  v.  Iowa 
R.  L.  (&  P.  Co.,  189  Iowa  1063.  On  the  second  trial,  there  was 
a  jury  verdict  for  the  defendant,  and  from  the  judgment  ren- 
dered thereon,  the  present  appeal  is  taken. 

The  defendant  is  the  proprietor  of  an  electric  light  plant, 
furnishing  electricity  and  light  to  its  patrons.  One  of  its  serv- 
ice wires  was  connected  with  a  building  o'wued  by  plaintiff's 
intestate,  thereby  supplying  the  building  with  light  and  power. 
To  make  proper  connection  for  said  power  with  a  washing 
machine,  the  deceased  undertook  to  attach  a  drop  cord  or  ex- 
tension in  the  usual  manner,  and  while  in  that  act,  received  an 
electric  shock  causing  his  death.  This  result  is  alleged  to  have 
been  brought  about  by  the  negligence  of  the  defendant,  in  that 
the  service  wire  in  question  was  joining  for  a  distance  upon 
the  same  poles  on  which  high-tension  wires  carrying  a  powerful 
current  were  maintained,  and  that  said  service  wire  was  strung 
or  maintained  in  such  loose  or  slack  or  inefficient  manner  as  to 
permit  it  to  come  in  contact  with  the  high-tension  wires,  thereby 
conducting  a  powerful  and  dangerous  current  of  electricity  into 
the  building,  and  thus  exposing  to  imminent  peril  of  injury 
and  death  any  person  attempting  to  use  the  power  or  light  for 
domestic  purposes. 

The  defendant  denies  all  charges  of  negligence  on  its  part, 
and  avers  that  the  deceased  was  himself  guilty  of  contributory 
negligence. 

I.  In  so  far  as  the  case  involves  disputes  upon  material 
matters  of  fact,  they  have  been  decided  by  the  jury  adversely 
to  the  plaintiff,  and  it  is  not  within  the  province  of  this  court, 

upon  appeal,  to  interfere  with  such  findings. 
^'  tiSLsV  co?re^tion  Wc  therefore  confine  our  attention  to  the  alleged 

of    inaccuracy.  i.*   i         !_•    x'i»    -l  •  j  ^i 

errors  which  plaintiff  has  assigned  upon  the 
rulings  of  the  trial  court.  These  criticisms  are  directed  mainly 
to  the  instructions  given  the  jury.  It  is  first  said  that  the  court 
erred  in  saying  to  the  jury,  in  substance,  that,  if  they  did  not 
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find  that  defendant  constructed  or  placed  the  service  line  in  the 
Coleman  house,  there  could  be  no  recovery  of  damages.  Were 
this  the  only  reference  by  the  court  to  that  proposition  of  fact, 
we  should  be  disposed  to  hold  the  exception  well  taken,  for 
there  is  no  evidence  in  the  record  from  which  the  jury  could 
properly  find  that  defendant  did  not  construct  or  place  the 
service  line  in  the  building;  but  we  think  it  clear  that,  taking 
the  instruction  as  a  whole,  the  jury  could  not  have  been  mis- 
led by  the  phrase  to  which  the  appellant  objects,  for,  immedi- 
ately following  said  direction,  and  with  reference  to  the  same 
subject-matter,  the  court  proceeded  to  say  that  it  was  not  neces- 
sary for  plaintiff  to  prove  that  defendant  was  owner  of  the  line, 
and  that,  no  matter  who  was  the  owner  of  the  line,  after  it  was 
constructed  the  company  was  bound  to  use  ordinary  care  to  so 
locate  and  construct  it  as  to  avoid  unnecessary  danger  to  those 
who  might  use  the  current,  and  that  failure  so  to  do  would  be 
negligence.  In  our  judgment,  these  directions  to  the  jury,  taken 
in  their  entirety,  involve  no  prejudicial  error. 

II.  Error  is  further  assigned  upon  the  court's  submission 
to  the  jury  of  the  question  whether  the  service  wires  were  prop- 
erly strung  upon  the  poles,  and  whether  they  were  placed  with 
2  nbgliobnob-       ^^®  regard  to  liability  of  their  contact  with  the 

contributory  neg-  high-tcnsiou  wircs  and  with  limbs  of  trees.    It 

ligenee:    jury  '=' 

question.  jg  ^hc  Contention  of  counsel  that  negligence  in 

these  respects  was  shown  without  dispute,  and  that  the  court 
should  have  so  charged  the  jury,  as  matters  of  law.  Without 
attempting  to  recite  the  testimony  of  the  witnesses  on  either 
side,  we  are  'Satisfied  that  this  case  furnishes  no  exception  to 
the  general  rule  that  the  question  of  reasonable  or  proper  care 
is  one  of  fact,  for  the  determination  of  the  jury.  The  same  is 
to  be  said  of  the  appellant's  further  contention  that  the  court 
should  have  told  the  jury,  as  a  matter  of  law,  that  deceased 
was  not  chargeable  with  contributory  negligence.  As  we  have 
had  frequent  occasion  to  say  in  this  class  of  cases,  contributory 
negligence  is  peculiarly  a  question  for  the  jury.  The  burden  of 
showing  due  care  by  the  injured  person  is  on  the  plaintiff,  and 
it  rarely  occurs  that  the  court  is  justified  in  ruling  that  such 
burden  has  been  conclusively  satisfied. 

III.  It  is  finally  urged  that  the  verdict  is  contrary  to  the 
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undisputed  evidence  and  to  the  instructions  of  the  trial  court. 
There  was  no  motion  for  a  directed  verdict  by  the  plaintiff  at 

the  close  of  the  evidence,  and  the  act  of  the 

3.  Appeal  and  i'^^*  .%       •  ^.i 

error:  waiver     court  in  Submitting  the  issues  to  the  jury,  in- 
stead of  directing  a  verdict  in  her  favor,  affords 
no  ground  for  assignment  of  error. 

Moreover,  for  reasons  already  stated,  we  think  that  the 
record  as  a  whole  presents  a  case  for  the  jury,  and  that  there 
is  no  showing  of  reversible  error. 

The  judgment  of  the  district  court  is,  therefore, — Affirmed. 

Stevens,  C.  J.,  Preston  and  De  Grapp,  JJ.,  concur. 


Helen  M.  Curtis,  Appellant,  v.  E.  H.  Hoyt  et  al..  Appellees. 

TAXATION:  Collateral  Inheritance  Tax— Invalid  Notice  by  PubUca- 
tlon.  Notice  by  publication  of  the  time  and  place  of  assessing  a 
collateral  inheritance  tax  is  void  when  the  party  entitled  to  notice 
is  an  actual  resident  of  the  county,  and  when  the  court  orders  and 
records  relative  to  service  by  publication  reveal  no  fact  showing 
the  impracticability  of  personal  service  in  the  county. 

Appeal  from  Van  Buren  District  Court, — D.  M.  Anderson, 

Judge. 

February  7, 1922. 

Action  to  cancel  and  set  aside  a  collateral  inheritance  tax 
assessed  against  the  property  of  plaintiff.  Petition  was  dis- 
missed at  plaintiff's  costs  and  judgment  entered  accordingly. 
Plaintiff  appeals. — Reversed. 

Newiold  &  Newbold,  for  appellant. 

Ben  J.  Oibson,  Attorney  General,  B.  J.  Pox^rers,  Assistant 
Attorney  General,  and  O,  R.  Brickies,  County  Attorney,  for 
appellees. 

De  Graff,  J. — A  commission  issued  directed  to  the  col- 
lateral inheritance  tax  appraisers  of  Van  Buren  County,  Iowa 
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authorizing  and  directing  them  to  appraise  the  property  of  R. 
B.  Curtis  who  died  intestate  in  said  county  December  21,  1917. 
A  return  of  appraisement  was  made  May  25,  1918  showing  the 
value  of  the  real  estate  to  be  $20,750,  and  moneys  and  credits 
in  the  sum  of  $17,460.  This  action  was  instituted  by  plaintiff, 
who  is  the  sister  of  the  decedent,  and  is  predicated  on  the  theory 

(1)  that  the  tax  was  assessed  illegally  for  the  reason  that  no 
legal  or  proper  notice  was  given  of  the  proposed  assessment  and 

(2)  because  the  property  did  not  belong  to  R.  B.  Curtis  at  the 
time  of  his  death,  but  was  in  fact  the  property  of  *the  plaintiff 
Helen  M.  Curtis. 

It  is  the  contention  of  the  defendant  that  the  real  and  per- 
sonal property  in  question  was  transferred,  assigned  and  con- 
veyed by  the  decedent  to  the  plaintiff  prior  to  the  death  of  the 
owner  and  in  contemplation  of  death,  and  to  avoid  the  payment 
of  the  collateral  inheritance  tax.  The  trial  court  so  found  and 
dismissed  the  petition  upon  its  merits  at  plaintiff's  costs. 

If  it  may  be  said  that  the  defendant  failed  to  give  the 
plaintiff  due,  legal  and  timely  notice  of  the  proposed  assess- 
ment, then  the  court  was  in  -error  in  dismissing  the  petition, 
and  it  will  be  unnecessary  for  this  court  to  pass  upon  the  merits 
of  the  case  reserving  to  the  defendant  the  right  to  reappraise 
and  give  notice  to  the  parties  interested  as  provided  by  statute. 

It  appears  from  the  record  that  after  the  commission  issued 
to  the  collateral  inheritance  tax  appraisers  of  Van  Buren 
County  the  appraisers  on  May  2, 1918  ordered  that  said  appraise- 
ment be  made  at  the  clerk's  office  in  Eeosauqua,  Iowa  on  the 
25th  day  of  May,  1918  at  2  o'clock  P.  M.  and  that  ''statutory 
notice  thereof  be  given." 

An  application  addressed  to  the  judge  of  the  district  court 
was  filed  on  the  same  date  in  which  it  was  stated  that  **we  deem 
it  impracticable  to  serve  the  notice  upon  interested  parties  as 
provided  for  by  statute  and  we  ask  that  such  other  notice  be 
prescribed  as  may  be  deemed  proper  and  advisable."  In  com- 
pliance therewith  an  order  was  entered  by  the  court  granting 
the  prayer  of  the  application  and  it  is  recited  therein  **that 
notice  of  the  appraisement  be  given  by  publication."  In  con- 
formity to  this  order  entered  May  2,  1918  the  appraisers  gave 
notice  by  publication  in  one  issue  of  the  Keosauqua  Republican 
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(May  9,  1918)  a  weekly  newspaper  published  in  said  county, 
and  statutory  proof  thereof  was  filed.  This  published  notice 
was  addressed  to  the  proper  parties  and  apprised  them,  that  the 
property  charged  or  sought  to  be  charged  with  the  payment  of 
collateral  inheritance  tax  would  come  on  for  hearing  May  25, 
1918  at  2  o'clock  at  the  clerk's  office  in  Keosauqua,  Van  Buren 
County,  Iowa  and  that  the  said  appraisers  would  proceed  to 
appraise  the  estate  of  the  decedent  R.  B.  Curtis  at  said  time 
and  place. 

The  validity  of  the  notice  is  dependent  upon  the  provisions 
of  the  statute  in  relation  thereto.  Section  1481-a6  Code  Supple- 
ment 1913  provides  that  it  shall  be  the  duty  of  collateral  tax 
appraisers,  upon  receiving  a  commission  to  make  an  assessment, 
to  forthwith  give  notice  to  the  treasurer  of  state  and  other  in- 
terested persons  of  the  time  and  place  at  which  they  will  ap- 
praise the  property,  which  time  shall  not  be  less  than  ten  days 
from  the  date  of  said  notice.  The  notice  shall  be  served  in  the 
same  manner  as  is  prescribed  for  the  commencement  of  civil 
actions,  and  if  not  practicable  to  serve  the  notice  provided  for 
by  statute,  the  appraisers  shall  apply  to  the  court  or  judge 
thereof  in  vacation  for  an  order  as  to  such  notice. 

In  the  instant  case  it  is  conclusively  shown  that  the  plain- 
tiff, the  only  party  interested  in  the  ownership  of  the  estate, 
was  an  actual  and  bona-fide  resident  of  Van  Buren  County, 
Iowa  and  had  been  all  her  life.  She  resided  but  a  short  distance 
from  the  county  seat.  This  fact  the  appraisers  well  knew  and 
they  had  been  on  her  premises  in  an  official  capacity  a  short 
time  prior  to  the  filing  of  the  application  for  order  as  to  notice. 
There  is  no  showing  that  it  was  impracticable  for  any  reason 
to  serve  the  statutory  notice,  which  clearly  contemplates  that 
personal  service  shall  be  made  of  the  commencement  of  an  action 
against  a  resident  of  the  county.  This  is  a  statutory  guaranty 
to  every  resident  that  he  shall  not  be  molested  in  the  enjoyment 
of  his  property  rights  without  being  first  personally  served 
with  notice  of  the  contemplated  suit.  Before  the  statutory 
notice  may  be  substituted  by  another  form  of  notice  prescribed 
by  the  court  it  must  be  made  to  appear  that  it  is  impracticable 
to  serve  a  notice  in  the  statutory  method,  and  this  may  not  be 
made  to  depend  on  the  mere  allegation  of  the  appraisers.     A 
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duty  devolves  upon  the  trial  judge  before  entering  an  order  to 
find  and  detennine  a  valid  reason  for  changing  the  character 
of  the  notice.  It  may  not  be  arbitrarily  done.  Furthermore 
it  is  not  for  the  appraisers  in  the  exercise  of  their  discretion  to 
define  or  prescribe  the  kind  or  character  of  **a  publication." 

The  order  in  this  case  was  quite  indefinite,  providing  as  it 
did  for  ** notice  by  publication,"  without  specifying  the  time, 
manner  or  the  number  of  publications.  The  collateral  inheri- 
tance tax  law  in  this  particular  does  contemplate  the  service 
of  a  notice  other  and  different  from  that  prescribed  for  the  com- 
mencement of  civil  actions.  Sections  3518  and  3535  Code  1897. 
The  word  publication  has  a  defined  meaning  under  our  statute 
and  if  the  word  is  used  in  an  order  of  court  intending  a  different 
tneaning  it  must  be  defined  with  reasonable  certainty. 

Notice  by  publication  whether  under  the  statute  or  other- 
wise is  constructive  notice  only.  It  is  a  mode  of  service  pro- 
vided by  the  legislature  to  be  used  in  proceedings  mostly  ex- 
parte,  and  the  proof  required  is  made  an  element  of  jurisdiction 
by  the  statute.  Broghill  v.  lAish,  3  G.  Greene  357;  Carries  v. 
Mitchell,  82  Iowa  601 ;  Tunis  v.  Withrow,  10  Iowa  305 ;  Miller  v. 
Carbin,  46  Iowa  150 ;  Blackly  v.  Blackly,  169  Iowa  489. 

Constructive  service  of  process  by  publication  as  defined 
by  statute  is  authorized  in  cases  where  personal  service  cannot 
be  had.  This  is  the  clear  intent.  The  statute  is  in  derogation 
of  the  common  law  and  is  to  be  strictly  and  literally  observed. 
Priestman  v.  Priestman,  103  Iowa  320.  Publication  service  on 
a  person  who  is  actually  and  openly  a  resident  of  the  county 
where  the  action  is  brought  is  a  nullity.  Main  v.  Kick,  180 
Iowa  50;  Estrem  v.  Town  of  Slater,  181  Iowa  920. 

The  plaintiff  by  her  action  made  a  direct  attack  upon  the 
appraisement  and  the  tax  imposed.  Her  action  involved  the 
question  of  jurisdiction  in  the  premises.  The  court  erred  in  its 
ruling  on  the  sufficiency  of  the  notice  to  plaintiff.  This  makes 
the  determination  of  the  second  proposition  unnecessary  on 
this  appeal.  By  reason  of  the  expense  involved,  and  since  there 
is  no  claim  that  the  appraisement  or  assessment  is  e;xcessive,  we 
feel  justified  in  saying  under  the  present  record  that  the  estate 
in  question  is  subject  to  an  assessment  on  the  value  of  one  half 
of  the  personal  property  as  shown  by  the  appraisement  and 


1338  DAvrosoN  v.  Auwerda.  [192  Iowa 

none  other.     This  is  said  without  prejudice  to  the  rights  of 
either  party  to  this  action. 

The  judgment  entered  by  the  trial  court  must  be  and  is — 
Reversed. 

Stevens,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Ella  H.  Davtoson,  Appellee,  v.  B.  L.  Auwerda  et  al., 

Appellants. 

WILLS:  Construction — ^Bestralnt  on  Alienation.  A  testamentary  pro- 
vision to  the  effect  that  a  devisee  shall  not,  during  his  lifetime, 
sell  a  fee  is  void,  especially  when  testator  makes  no  provision  for 
a  forfeiture  of  the  fee  in  case  the  provision  against  a  sale  is 
violated. 

Appeal  from  Lee  District  Court. — ^W.  S.  Hamilton,  Judge. 

February  7, 1922. 

Action  in  equity,  to  compel  the  specific  performance  of  a 
contract  for  the  sale  of  real  estate.  Decree  for  plaintiff.  De- 
fendants appeal. — Affirmed. 

Clarence  H.  Dickey,  for  appellants. 
A.  L,  Parsons,  for  appellee. 

Preston,  J. — A  written  contract  was  entered  into  August 
22,  1921,  between  plaintiff  and  B.  L.  Auwerda,  doing  business 
as  Sullivan  &  Auwerda,  by  which  plaintiff  agreed  to  sell  de- 
fendant for  $22,000  a  certain  lot,  a  store  property,  in  the  city 
of  Keokuk.  By  the  terms  of  the  contract,  plaintiff  was  to  fur- 
nish an  abstract  showing  the  title  of  said  property  to  be  mer- 
chantable, and  to  give  a  good  and  sufficient  warranty  deed.  The 
execution  of  the  contract  was  admitted;  but  defendants  denied 
that  the  abstract  furnished  by  plaintiff  shows  such  title  as  was 
required,  because  the  abstract  shows  that  plaintiff  received  the 
property  in  question  by  will,  which  contained  the  following 
provision : 

**I  direct  that  said  lot  shall  not  be  sold  or  mortgaged  nor 
incumbered  with  any  debt  during  my  daughter  Ella,  natural 
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life,  and  all  taxes  paid  and  repairs  paid  and  to  be  kept  insured." 
The  determination  of  the;  ease  is  dependent  wholly  upon  the 
construction  of  the  clause  in  the  will  just  quoted.  Appellants' 
contention  is  that  the  abstract  does  not  show  merchantable  title, 
and  that  the  provision  is  a  restraint  upon  alienation;  that  it 
is  valid,  even  though  the  statutes  have  removed  plaintiff's  dis- 
abilities. Plaintiff  is  a  married  woman.  The  contract  was 
signed  by  her  and  by  her  husband.  Appellee's  contention  is, 
and  the  trial  court  so  found,  that  the  provision  devises,  in  the 
granting  clause,  a  fee  title  to  plaintiff,  and  that  the  later  pro- 
vision is  repugnant  to  the  grant  and  is  void ;  that  the  later  pro- 
vision is  advisory  only,  and  not  a  limitation  on  plaintiff's  title. 
No  Iowa  cases  are  cited  by  appellants.  They  cite  Travis 
V.  Sitz,  135  Tenn.  156  (L.  R.  A.  1917 A,  671) ;  Thompson  on 
Wills  297  ;nauser  v.  City  of  St.  Louis,  28  L.  R.  A.  (N.  S.)  426, 
and  note;  Robinson  v.  Randolph,  21  Pla.  629  (58  Am.  Rep.  692). 
The  provisions  in  the  instruments  in  litigation  in  the  cases 
cited  are,  as  to  some  of  them  at  least,  quite  dissimilar  to  those 
in  the  instant  case.  We  think  the  question  is  foreclosed  by 
our  Iowa  cases.  Appellants  concede  the  force  of  the  Iowa  rule 
announced  in  our  cases,  but  contend  that  the  provision  in  ques- 
tion takes  the  case  out  of  the  Iowa  rule,  and  presents  such  a 
restraint  upon  alienation  that  it  should  be  held  valid.  It  will 
be  observed  that  there  was  no  forfeiture  in  the  event  that  plain- 
tiff did  convey  or  incumber.  The  suggestion  of  her  fathef  that 
she  keep  unincumbered  the  particular  property  was  based  upon 
conditions  as  they  existed  27  years  ago.  The  will  was  executed 
in  1894.  There  is  no  provision  in  this  will,  and  we  think  none 
was  intended,  that  the  property  should  be  diverted  and  vest  in 
someone  else  if,  for  instance,  she  should  mortgage  it.  Most,  if 
not  all,  of  the  Iowa  cases  refer  to  McCleary  v.  Ellis,  54  Iowa 
311,  315.  In  the  opinion,  the  following  language  is  quoted  with 
approval : 

**We  are  entirely  satisfied  there  has  never  been  a  time  since 
the  statute  quia  emptores  when  a  restriction  in  a  conveyance 
of  a  vested  estate  in  fee  simple,  in  possession  or  remainder, 
against  selling  for  a  particular  period  of  time,  was  valid  by  the 
common  law,  and  we  think  it  would  be  unwise  and  injurious  to 
admit  into  the  law  the  principle  contended  for  by  the  defend- 
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ants'  counsel,  that  such  restrictions  should  be  held  valid,  if 
imposed  only  for  a  reasonable  time.  •  *  •  The  only  safe  rule 
of  decision  is  to  hold,  as  I  understand  the  common  law  for  ages 
to  have  been,  that  a  condition  or  restriction  which  would  sus- 
pend all  power  of  alienation  for  a  single  day  is  inconsistent 
with  the  estate  granted,  unreasonable,  and  void/' 

In  In  re  Estate  of  Ogle,  146  Iowa  33,  35,  the  clause  in  the 
will  was  as  follows : 

*  *  I  give  and  devise  unto  my  niece,  Ida  Ogle  Lawyer,  all  my 
real  estate  in  Colorado,  of  which  she  may  dispose  of  in  any 
manner  she  wishes;  I  also  give  and  devise  unto  her  all  my  real 
estate  in  Iowa  of  which  I  may  die  seized;  and  which  she  is 
neither  to  sell  or  mortgage  or  neither  is  her  heirs  to  sell  or 
mortgage/' 

Of  that  provision  the  court  said: 

"No  condition  or  forfeiture  is  annexed  to  the  devise.  •  •  * 
That  the  will  gives  to  Ida  Ogle  Lawyer  a  fee  simple  to  the  real 
estate  devised  to  her  is  clear  {McCleary  v.  Ellis,  54  Iowa  311), 
and  the  only  question  is  whether  or  not  the  restraint  on  aliena- 
tion is  valid.  The  words  used  do  not  in  any  manner  limit  the 
estate  taken  under  the  devise,  and  a  condition  against  alienation 
is  void.  •  •  •  Tcany  v.  Mains,  113  Iowa  53.  Mandlebaum  v. 
McDonell,  29  Mich.  78." 

The  opinion  quotes  extensively  from  the  Michigan  case,  in 
which  this  language  is  used : 

*'In  neither  case,  •  •  •  can  the  restriction  be  regarded  as 
anything  more  than  the  expression  of  a  desire,  or  the  mere 
advice  of  the  testator,  which,  though  the  devisees  might  choose 
more  or  less  to  respect,  they  had  a  clear  legal  right  to  disregard.  '^' 

Of  this  language,  Mr.  Justice  Deemer,  in  the  Ogle  opinion, 
says  that  this  argument  is  so  persuasive  that  little  more  need  be 
said  in  support  of  the  decree  of  the  trial  court.  See,  also,  Hess 
V.  Kernen  Bros.,  169  Iowa  646,  656;  Olenn  v,  Oross,  185  Iowa 
546,  549,  550. 

Without  further  discussion,  we  are  of  opinion  that  the  trial 
court  ruled  correctly,  and  the  judgment  is,  therefore, — Affirmed. 

Stevens,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 
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Alma  A.  Duntz,  Executrix,  Appellee,  v.  Ames  Cemetery  Asso- 
ciation, Appellee,  et  al.,  Appellant. 

MUNICIPAIi  OOBPOBATIONS:  Powers — Implied  Assumption  of  Pay- 
ment of  Property.  A  city  which,  under  a  quitclaim  deed,  takes  over 
the  property  of  a  private  cemetery  association  and  continues  its 
use  for  cemetery  purposes,  thereby  assumes  the  payment  of  deferred 
installments  on  the  purchase  price  of  said  property. 

Appeal  from  Story  District  Court. — E.  M.  McCall,  Judge. 

February  7,  1922. 

Action  in  equity  for  judgment  for  an  unpaid  balance  of 
the  purchase  price  of  a  land  contract,  and  for  decree  of  fore- 
closure on  said  contract.  The  trial  court  found  in  favor  of  the 
plaintiff  and  the  defendant  city  of  Ames  appeals. — Affirmed. 

John  Y.  Luke,  for  appellant. 
Lee  &  Oarfield,  for  appellee. 

■ 

De  Graff,  J. — The  defendant  Ames  Cemetery  Association 
is  a  corporation  organized  not  for  pecuniary  profit.  It  main- 
tained and  operated  a  cemetery  in  the  city  of  Ames,  Iowa.  On 
August  27,  1914  the  association  entered  into  a  written  contract 
with  C.  A.  Duntz  to  purchase  from  him  for  cemetery  purposes 
a  certain  tract  of  land  adjoining  the  old  cemetery  for  the  sum 
of  $2,000.  It  paid  to  Duntz  $500  on  the  execution  of  the  con- 
tract and  agreed  to  pay  the  balance  with  interest  at  6  per  cent 
on  or  before  the  1st  day  of  September,  1919. 

The  Cemetery  Association  thereafter  sold  and  conveyed  all 
of  its  property  including  its  equity  in  said  lot  to  the  city  of 
Ames,  and  in  consideration  thereof  as  is  alleged  in  plaintiff's 
petition  the  said  city  assumed  and  agreed  to  pay  all  debts  and 
obligations  of  the  cemetery  association. 

The  Duntz  contract  provided  for  the  execution  of  a  war- 
ranty deed  to  the  land  and  that  the  same  should  be  deposited  in 
escrow  in  the  Union  National  Bank  together  with  the  abstract 
of  title.    This  was  done. 
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In  the  summer  of  1916  the  association  entered  into  nego- 
tiations with  the  city  of  Ames  looking  to  the  transfer  of  all  the 
property  and  assets  of  the  association  to  said  city.  The  initial 
meeting  was  held  in  the  city  council  chambers  between  the 
directors  of  the  cemetery  association  and  a  committee  of  the 
city  council  which  had  the  matter  in  charge.  These  prelimi- 
naries were  prompted  on  behalf  of  the  association  by  reason  of 
the  death  of  several  of  its  directors,  and  for  the  further  reason 
that  the  association  felt  that  its  purposes  and  objects  would  be 
better  served  through  city  management.  The  president  of  the 
association  testified: 

**The  talk  [with  the  committee]  was  that,  if  the  cemetery 
association  would  turn  over  all  their  property  to  the  city  and 
have  them  do  the  work  that  the  cemetery  association  had  been 
doing,  and  keep  the  records  in  the  city  clerk's  office  where  we 
could  have  good  records  which  we  hadn't  had,  it  would  be  a 
great  benefit  to  the  community.  •  •  *  We  had  this  committee 
meeting  for  the  purpose  of  seeing  if  we  could  not  arrange  to 
make  this  transfer  at  this  time.  We  believed  that  our  affairs 
were  in  such  a  condition  that  would  warrant  the  city  in  taking 
over  thia  property  and  carrying  all  the  work  as  a  city 
department." 

He  further  testified  that  all  the  property  was  mentioned, 
the  obligations  were  discussed,  and  *'it  was  all  understood  and 
referred  to,  and  the  committee  was  adyised  of  the  amount  that 
was  still  due  on  the  new  cemetery." 

The  minutes  of  the  directors  show  the  following: 

"Moved  and  seconded  that  in  consideration  of  the  city  of 
Ames,  Iowa  agreeing  to  maintain  a  cemetery,  the  Ames  Ceme- 
tery Association  hereby  authorizes  its  president  and  secretary 
to  quitclaim  deed  to  the  city  of  Ames  all  their  rights  and  in- 
terest to  unsold  lots  in  the  present  cemetery  including  Lot  1, 
Block  3,  Ives'  Addition  to  Ames,  Iowa." 

The  latter  description  was  the  Duntz  lot. 

Deeds  were  executed  by  the  proper  officers  of  the  associa- 
tion transferring  title  to  the  city  of  all  real  estate  then  owned 
by  the  association.  At  a  meeting  of  the  city  council  of  Ames 
on  July  17,  1916  it  was  moved  and  carried  that  •  *it  is  the  senti- 
ment of  this  council  to  act  favorably  in  the  matter  of  the  city 
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taking  over  the  cemetery  when  the  cemetery  association  takes 
the  proper  steps  to  convey  the  same  to  the  city/'  No  formal 
ordinance  or  resolution  was  passed  by  the  council.  The  subject 
had  been  previously  discussed  and  acted  upon  by  the  council 
prior  to  this  time  by  the  appointment  of  a  committee  to  investi- 
gate, and  by  a  reference  of  the  matter  at  one  meeting  to  the 
public  building  and  park  committee  for  report  as  to  the  ad- 
visability of  taking  over  the  cemetery. 

Two  deeds  were  executed  and  delivered  to  the  city.  One  a 
warranty  deed  conveying  the  land  knoAvn  as  the  old  cemetery, 
and  the  other  a  quitclaim  deed  conveying  what  is  called  the  new 
cemetery  or  the  Duntz  lot.  The  warranty  deed  contains  this 
language:* 

**In  consideration  of  the  sum  of  agreeing  to  maintain  the 
same,  which  shall  include  both  old  and  new  cemeteries,  as  agreed 
by  the  city  of  Ames." 

The  association  transferred  all  of  its  property  both  real 
and  personal  to  the  city  of  Ames.  The  deeds  in  question  were 
delivered  to  the  city  clerk  and  accepted  by  him.  The  clerk 
testified  that  the  matter  was  pending  in  the  council  at  the  time 
the  deeds  were  delivered  which  was  shortly  after  the  favorable 
action  by  the  council  heretofore  mentioned.  After  the  accept- 
ance of  the  deeds  the  new  cemetery  was  rented,  lots  were  sold  in 
the  old  cemetery  and  moneys  collected  on  the  sale  and  rentals 
of  the  land.  The  city  council  also  through  a  committee  atr 
tempted  to  sell  or  exchange  the  Duntz  lot  for  other  real  estate 
lying  to  the  north  of  the  cemetery.  The  city  also  constructed 
special  improvements  around  the  Duntz  lot  by  curbing,  gutter- 
ing, paving  and  sewering.  These  improvements  were  assessed  to 
this  lot  and  amounted  to  two  and  one-half  times  the  consideration 
of  the  original  contract  of  sale.  It  is  also  shown  that  the  mayor 
and  city  clerk  signed  waivers  of  objection  in  which  they  agreed 
to  pay  the  assessments  and  this  fact  was  brought  to  the  attention 
of  the  city  council. 

It  further  appears  that  subsequently  to  the  execution  and 
delivery  of  the  deeds  to  the  city  of  Ames  the  council  duly 
enacted  and  published  an  ordinance  which  contained  the  rules 
and  regulations  for  the  use  and  maintenance  of  the  property 
belonging  formerly  to  the  cemetery  association. 
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The  appellee  contends  in  answer  to  the  claims  of  appellant 
that  the  decree  entered  by  the  trial  court  should  be  affirmed 
for  the  following  reasons:  (1)  The  preponderance  of  the  evi- 
dence shows  that  the  city  of  Ames  assumed  the  liability  of  the 
cemetery  association  to  plaintiff.  (2)  The  defendant  city  has 
received  and  accepted  the  benefits  of  its  transaction  with  the 
cemetery  association  and  is  bound  by  its  burdens.  (3)  The 
defendant  city  is  given  power  by  statute  to  purchase  land  for 
cemetery  purposes  and  cannot  by  reason  of  all  the  circumstances 
surrounding  the  transaction,  take  advantage  of  any  informality 
in  its  own  proceedings.  (4)  The  conduct  of  all  the  parties  and 
especially  of  the  defendant  city  in  accepting  deeds  to  the  ceme- 
tery property  imposes  the  obligation  on  the  city  to  the  plaintiff. 
(5)    The  equities  of  the  cause  are  with  the  plaintiff. 

A  city  has  statutory  power  to  purchase  land  for  cemetery 
purposes  and  to  maintain  cemeteries.  Code  Sections  697  and 
880.    This  proposition  does  not  admit  of  debate. 

It  may  also  be  said  that  municipal  corporations  may  con- 
tract by  parol  through  their  agents  the  same  as  individuals. 
City  of  Indianola  v.  Jones,  29  Iowa  282;  Dimcombe  v.  City  of 
Fort  Dodge,  38  Iowa  281. 

The  contract  in  the  instant  case  is  not  ultra  vires,  A  clear 
distinction  exists  between  contracts  outside  of  the  powers  con- 
ferred upon  a  city  and  contracts  within  the  general  scope  of  the 
powers  conferred,  but  which  have  been  irregularly  exercised.  If 
the  conduct  of  a  municipal  corporation  through  its  officers  and 
agents  shows  a  ratification  and  the  acceptance  of  benefits,  it  is 
estopped  to  deny  liability.  There  was  no  vital  infirmity  in  the 
adoption  of  the  contract  in  question,  and  if  an  irregularity  did 
exist,  it  was  such  that  could  have  found  a  remedy  by  subse- 
quent formal  proceedings  of  the  council.  The  cemetery  associa- 
tion dealt  with  the  defendant  city  in  good  faith  and  surrendered 
things  of  value  for  the  benefit  of  said  city.  This  being  true  a 
mere  ii^regularity  in  the  exercise  of  the  power  conferred  cannot 
be  interposed.  Equity  will  require,  independently  of  an  express 
contract,  that  the  defendant  city  under  the  circumstances  shall 
do  justice  and  will  impose  an  obligation  upon  the  city  in  this 
respect.  As  bearing  upon  the  general  proposition,  see  City  of 
Ida  Grove  v.  Ida  Grove  Armory  Co.,  146  Iowa  690;  Hansen  v. 
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Town  of  Anthon,  187  Iowa  51;  Marion  Water  Co.  v.  City  of 
Marion,  121  Iowa  306;  First  Nat.  Bank  v.  Village  of  Ooodhue, 
120  Minn.  362  (139  N.  W.  599) ;  Rogers  v.  City  of  Omaha,  76 
Neb.  187  (107  N.  W.  214) ;  Central  B.  Pav.  Co.  v.  City  of  Mt. 
Clemens,  143  Mich.  259  (106  N.  W.  888). 

The  defendant  city  is  not  in  a  position  to  claim  that  in  the 
absence  of  an  express  undertaking  the  assignee  of  a  written 
contract  is  not  held  to  have  assumed  the  obligations  of  the  as- 
signor. True  the  Duntz  contract  was  not  formally  assigned  to 
the  city,  but  it  did  accept  a  quitclaim  deed  to  the  land  covered 
by  the  contract.  The  grantee  under  a  quitclaim  is  conclusively 
presumed  to  have  knowledge  of  all  prior  equities,  and  takes 
subject  thereto.  Steele  cfe  Son  v.  Sioux  Valley  Bank,  79  Iowa 
339.  The  quitclaim  deed  of  the  association  to  the  city  conveyed 
such  rights  as  the  association  had  in  the  land.  One  of  the  rights 
was  to  receive  a  deed  from  the  vendor  upon  the  payment  of  the 
purchase  money.  This  right  was  conveyed  to  the  city  and  the 
deed  and  title  contemplated  by  the  contract  was  tendered  to 
the  city.  The  cemetery  association  performed  its  every  obliga- 
tion. The  association  in  equity  was  the  owner  of  this  property. 
In  re  Estate  of  Miller,  142  Iowa  563 ;  0  'Brien  v.  Paulsen,  192 
Iowa  1351. 

Clearly  when  the  association  quitclaimed  to  the  city  all  of 
its  rights  and  interests  in  the  land  covered  by  the  Duntz  con- 
tract the  grantee  city  became  clothed  with  power  to  enforce  the 
liability  of  the  vendor  named  in  the  contract  and  the  relations 
became  mutually  obligatory.  See  lAtile  Rock  &  F.  8.  R.  Co.  v, 
Rankin,  107  Ark.  487  (156  S.  W.  431).  We  do  not  deem  this 
objection  on  the  part  of  appellant  as  controlling,  but  see  Wight- 
man  V.  Spofford,  56  Iowa  145;  Senninger  v.  Rowley,  138  Iowa 
617. 

The  defendant  city  has  received  and  accepted  and  stiU  holds 
substantial  benefits  under  its  transaction  with  the  cemetery 
association.  In  the  light  of  the  record  presented  justice  and 
equity  require  the  city  to  assume  the  liability  and  to  be  bound 
by  the  burdens  incidental  to  the  contracts  involved.  The  judg- 
ment entered  by  the  trial  court  is  therefore — Affirmed. 

Stevens,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 

Vol.  192  Ia.— 85 
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Rose  Z.  Henry,  Appellee,  v.  Elizabeth  V.  Henry,  Appellant. 

HUSBAND  AND  WIFE:  AUenation— Joint  Tort.  The  alienation  of 
the  affections  of  a  spouse  by  two  or  more  parties  is  not  necessarily 
a  joint  tort.  He  who  alleges  that  a  settlement  with  one  alleged 
alienator  worked  a  discharge  of  another  alleged  alienator  must 
establish  that  the  parties  were  joint  tort-doers. 

Appeal  from  Mahaska  Distnct  Court. — Chas.  A.  Dewey,  Judgre. 

February  7, 1922. 

On  January  23,  1917,  plaintiff  filed  her  petition  in  two 
counts.  The  petition  alleges  that  she  was  married  to  Jeff  J. 
Henry  in  June,  1914.  The  first  count  alleges  that,  in  November, 
1915,  plaintiff's  husband  deserted  her,  and  that  prior  thereto  the 
defendant  had  alienated  his  affections.  The  means  employed 
are  stated  in  detail.  These  are  stated  to  be  ttiat  defendant 
poisoned  plaintiff's  husband  against  her  by  calling  her  names, 
making  charges  against  her,  and  so  on.  The  second  count  charges 
that  defendant  committed  different  assaults  upon  plaintiff:  one 
with  a  gun,  July  5,  1914;  another,  May  23,  1915;  another  in 
June,  1915;  others  in  March,  May,  August,  and  November,  1916. 
Two  days  after  this  suit  was  brought,  plaintiff  also  brought 
an  action  for  damages  against  Augusta  L.  Ellis,  in  two  counts. 
The  first  count  charged  that,  about  November,  1916,  said  de- 
fendant, Ellis,  committed  an  assault  and  battery  upon  plaintiff 
with  her  fists  and  with  a  hoe.  The  second  count  alleges  that, 
about  the  month  of  July,  1914,  and  at  other  times,  said  defend- 
ant, Ellis,  by  means  therein  described,  alienated  the  affections 
of  plaintiff's  husband.  While  the  means  employed  are  similar 
to  those  set  out  in  the  instant  case,  the  epithets  used  were  not 
the  same.  It  is  not  claimed  in  either  petition  that  the  defend- 
ant in  the  instant  case  and  the  defendant  Ellis  in  the  other  case 
were  acting  in  concert  or  jointly.  The  instant  case  was  tried 
to  a  jury,  which  trial  resulted  in  a  verdict  and  judgment  for 
plaintiff  in  the  sum  of  $1,250.     The  judgment  was   entered 
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February  28,  1919.  It  is  contended  by  appellant,  and  we  so 
understand  the  record,  that  such  recovery  was  solely  on  the 
count  charging  alienation.  The  case  was  appealed  to  this  court 
and  afl5rmed.  Henry  v.  Henry,  190  Iowa  1257.  Before  the 
petition  for  rehearing  was  filed,  and  on  December  20,  1920,  the 
other  case,  Henry  v,  Ellis,  was  settled  by  the  payment  to  plain- 
tiff by  Ellis  of  $150,  under  a  written  stipulation  which  reads 
in  this  wise : 

"It  is  hereby  stipulated  by  and  between  the  parties  in  the 
above-entitled  case,  that  the  same  is  hereby  settled  in  full  of  all 
damages  arising  or  growing  out  of  the  things  alleged  in  said 
petition  for  the  sum  of  $150,  the  receipt  of  which  is  hereby 
acknowledged  and  accepted  by  the  plaintiff." 

The  title  of  the  case  is  stated  in  the  settlement,  and  the 
settlement  is  signed  by  plaintiff  and  Ellis.  The  settlement  does 
not  specify  whether  the  $150  was  paid  for  the  alleged  alienation 
by  Ellis  or  for  the  assaults.  Both  counts  were  pending  in  the 
Ellis  case  at  the  time  of  the  settlement,  and  the  written  stipu- 
lation recites  that  it  is  to  settle  all  matters  growing  out  of  the 
things  alleged  in  tlie  petition.  After  the  instant  case  was  af- 
firmed by  the  Supreme  Court,  the  defendant  in  the  instant  case 
brought  an  action  in  equity,  to  enjoin  plaintiff  from  enforcing 
the  judgment,  and  at  the  same  time  filed  a  motion  to  discharge 
the  judgment.  The  injunction  suit  and  the  motion  were  based 
upon  the  proposition  that  the  settlement  of  the  Ellis  case  was 
a  settlement  and  discharge  of  the  judgment  obtained  in  the  in- 
stant case,  because  the  matters  set  up  in  both  cases  were  the 
same  joint  tort,  and  that  the  settlement  of  the  Ellis  case  satisfied 
and  discharged  the  recovery  in  the  instant  case.  The  trial  court 
denied  the  injimction,  and  from  such  decision  the  defendant 
has  not  appealed.  The  trial  court  overruled  defendant's  motion 
to  discharge  the  judgment,  and  from  such  ruling  the  defendant 
appeals. — Affirmed, 

Malcolm  &  True  and  Shangle  dk  Waggoner,  for  appellant. 
Reynolds  dk  Heitsnuin  and  McCoy  &  McCoy,  for  appellee. 

Preston,  J. — 1.  In  appellee's  resistance  to  defendant's 
motion,  numerous  grounds  are  set  up,  and  are  argued  at  some 
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length  on  this  appeal.  Among  such  objections^  it  is  claimed 
that  some  of  the  attorneys  for  Ellis,  who  were  also  attorneys 
for  the  defendant  herein,  misled  plaintiff's  attorneys  by  promis- 
ing that,  if  the  settlement  of  the  Ellis  case  was  made,  the  $1,250 
judgment  would  be  paid  off,  and  that  no  petition  for  rehearing 
would  be  filed  in  the  Supreme  Court;  that,  contrary  to  such 
agreement,  appellant  did  file  a  petition  for  rehearing,  and 
plaintiff  was  put  to  expense  in  resisting  the  same,  and  for  at- 
tendance in  the  Supreme  Court ;  and  that  thereby  the  appellant 
is  estopped  from  maintaining  its  motion  to  discharge.  Appellee 
contends  further  that,  by  reason  of  the  matters  just  referred  to, 
a  fraud,  at  least  in  a  legal  sense,  was  practiced  upon  the  plaintiff. 
Appellant  says,  in  reference  to  this,  that  she  was  not  a  party  to 
the  settlement,  and  that,  if  any  such  promises  were  made  by 
her  attorneys,  it  was  without  authority  from  her,  and  that  she 
is  not  bound  thereby.  Appellee  also  says  that  it  was  not  the 
intention  of  plaintiff  to  dischai^e  the  judgment  in  the  instant 
case  by  the  settlement  of  the  Ellis  case,  and  further,  that  it 
was  not  the  same  joint  tort. 

Appellant  contends  that  the  principal  point  in  the  case  is 
whether  the  two  actions  were  for  the  same  joint  tort.  If  it  be 
held  that  they  are  not  so,  then  it  is  unnecessary  to  consider  the 
other  questions  argued  by  appellee,  or  other  errors  assigned  by 
appellant.  Such  other  assignments  of  error  relate  more  par- 
ticularly to  the  admission  of  the  evidence  of  the  five  or  six 
attorneys  who  testified  in  regard  to  the  negotiations,  discussion, 
and  settlement  of  the  Ellis  case.  This  evidence,  for  the  most 
part,  went  in  without  objection ;  but  some  objections  were  made, 
and  some  motions  made  to  exclude;  but  as  to  these,  there  were 
no  rulings  by  the  court,  and  it  does  not  appear  that  appellant 
requested  the  court  to  rule.  This  being  so,  appellant  may  not 
complain  thereof.  Appellant  contends  that  alienation,  like  tres- 
pass, is  a  complete  and  inseparable  condition.  They  cite  Snyder 
V.  Mutual  Tel.  Co.,  135  Iowa  215,  226 ,  MUler  v.  Beck  &  Co.,  108 
Iowa  575,  582,  and  Farmers  Sav.  Bank  v.  Aldrich,  153  Iowa 
144,  to  the  proposition  that,  if  the  sum  total  of  the  efforts  of  all 
resulted  in  such  wrong,  then  all  were  joint  tort-feasors ;  and  that 
a  full  settlement  of  the  claim  with  one  joint  tort-feasor  extin- 
guishes any  right  of  action  against  others,  against  whom  an 
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action  might  have  been  brought.  Appellee  does  not  quarrel 
with  these  rules.  The  rule  is  recognized  in  our  later  cases. 
Ryan  v.  Becker,  136  Iowa  273 ;  and  Middaugh  v,  Des  Haines  Ice 
&  C.  8.  Co.,  184  Iowa  969,  975,  where  it  is  held  that  the  transac- 
tion in  regard  to  the  alleged  release  is  open  to  explanation,  and 
that  parol  evidence  is  admissible  to  show  that  the  defendant  and 
the  third  person  who  had  been  released  are  not  joint  tort-feasors, 
and  that,  in  giving  such  release,  no  compensation  was,  in  fact, 
received  or  intended  for  plaintiff's  injuries.  Some  of  the  cases 
hold  that  the  question  of  intention  is  not  material,  at  least  if 
there  is  full  compensation  for  the  injuries.  Carpenter  v,  Mc- 
Elwain,  78  N.  H.  118  (97  AtL  560) ;  Farmers  Sav.  Bank  v. 
Aldrich,  supra ;  Berry  v.  Pullman  Co.,  L.  R.  A.  1918P,  358,  366. 
There  is  evidence  in  this  case  on  these  matters,  tending  to  show 
that  it  was  not  the  intention  to  release  defendant,  and  that  the 
defendant  and  Ellis. were  not  joint  tort-feasors.  At  one  point, 
appellee  contends  that  the  settlement  of  the  Elli^  case  was  for  the 
different  assaults  by  Ellis,  and  not  for  alienation  at  all, — at  least 
that  it  may  have  been  so;  and  that  appellant  has  not  shown 
that  such  was  not  the  case.  In  the  Snyder  case,  supra,  the  in- 
jury resulted  in  death,  and  by  one  act,  a  shock.  But  suppose 
deceased  had  been  injured  or  crippled  by  one  person,  and  three 
months  or  six  months  afterwards,  injured  again  by  another  per- 
son, the  parties  inflicting  the  injuries  not  acting  in  concert,  it 
surely  could  not  be  claimed  that  each  of  the  tort-feasors  would 
not  be  responsible  for  the  damages  occasioned  by  him.  To  illus- 
trate further,  suppose  that,  in  this  case,  the  defendant  herein 
had  alienated  plaintiff's  husband's  affections,  caused  a  separa- 
tion, and  the  husband  applied  for  a  divorce  from  plaintiff,  which 
was  denied  him;  that  thereafter  they  made  up  their  differences, 
went  to  living  together  again,  and  for  a  time  there  was  harmony 
and  affection  between  them;  that  thereafter  Augusta  Ellis 
should  step  in,  and  by  other  methods  and  other  charges  and 
epithets  should  alienate  the  affections  of  plaintiff's  husband, — 
clearly,  under  such  circumstances,  it  seenLs  to  us,  it  could  not 
be  claimed  that  the  defendant  herein  and  Ellis  were  joint  tort- 
feasors. The  affections  of  the  husband  may  not  have  been  com- 
pletely alienated  by  the  defendant,  if  Ellis  later  further  alien- 
ated the  husband's  affections.    In  other  words,  there  may  be  a 
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recovery  for  partial  alienation.  21  Cyc.  1622  P;  Nichols  v, 
Nichols,  147  Mo.  387 ;  Fratini  v.  Caslini,  66  Vt.  273.  There  is 
a  claim  in  the  instant  case  that  plaintiff's  husband  did  leave  her, 
and  brought  an  action  for  divorce,  which  was  denied.  It  is  not 
clear  from  the  record  whether  the  transactions  occurred  in 
just  the  order  we  have  given  in  the  illustration.  As  said,  there 
is  no  dispute  as  to  the  general  rule  of  law  that  the  release  or 
discharge  of  one  joint  tort-feasor  releases  the  other.  The  trouble 
with  appellant's  contention  is  that  it  is  assumed,  at  the  outset, 
that  the  defendant  herein  and  Ellis  are  joint  tort-feasors.  This 
is  the  nub  of  the  controversy.  We  are  clear  that  the  settlement 
of  the  Ellis  case  did  not  release  or  satisfy  the  recovery  in  the 
instant  case.  Defendant  and  Ellis  were  not  joint  tort-feasors. 
Perhaps  it  would  be  more  accurate  to  say  that  appellant  has 
not  so  shown.  The  burden  is  upon  appellant.  Appellant  offered 
in  evidence  the  pleadings  in  the  two  cases,  but  did  not  offer 
the  evidence  or  instructions  in  the  iBirst  case.  As  said,  it  does 
not  appear  anywhere  in  the  record  that  it  was  even  claimed  in 
the  pleadings  that  defendant  and  Ellis  were  acting  in  concert 
or  jointly ;  the  claim  seems  to  have  been  that  the  two  defendants 
were  not  acting  together,  but  independently  and  at  different 
times,  using  different  methods  or  accusations  to  accomplish  the 
purpose  of  each.  It  is  doubtless  true  that  it  would  not  be  neces- 
sary that  two  persons  should  participate  in  ail  the  acts  of  each 
other;  but  they  must  act  in  concert,  to  accomplish  the  same 
purpose,  in  order  to  make  them  joint  tort-feasors.  21  Cyc.  1623 ; 
Price  V,  Price,  91  Iowa  693.  It  is  not  clear  even  that  the  settle- 
ment of  the  Ellis  case  was  not  for  the  alleged  assaults  by  her. 
It  is  a  proper  inference  that  the  settlement  was  at  least  in  part 
on  that  count  of  the  petition. 

A  number  of  cases  are  cited  by  appellee,  which  we  shall 
cite  without  discussion.  Several  cases  are  cited  where  the  wife 
was  permitted  to  recover  for  separate  sales  of  intoxicating  liquor 
to  her  husband,  causing  him  to  become  an  habitual  drunkard, 
which  hold  that  the  wife  may  separately  sue  each  person  making 
sales,  and  recover  the  damage  caused  only  by  the  person  sued. 
Ennis  v.  ShUey,  47  Iowa  552 ;  Jackson  v.  Noble,  54  Iowa  641 ; 
Richmond  v.  Shickler,  57  Iowa  486,  487 ;  Bdlison  v,  Apland  & 
Co,,  115  Iowa  599 ;  Adel  League  v,  Ehmke,  120  Iowa  464.    Also, 
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38  Cyc.  484,  to  the  point  that,  where  wrongdoers  have  not  acted 
in  concert,  and  separate  injuries  are  caused  by  the  act  of  each, 
the  liability  is  several.  Also,  Harley  v.  Merrill  Brick  Co.,  83 
Iowa  73,  76,  and  38  Cyc.  485,  that,  if  a  person  act  independently, 
and  not  in  concert  with  others,  he  is  liable  for  the  damages 
which  result  from  his  own  act;  and  the  fact  that  there  is  dif- 
ficulty to  measure  accurately  the  damage  which  was  caused  by 
the  wrongful  act  of  each  contributor  to  the  aggregate  result 
does  not  affect  the  ruling,  or  make  anyone  liable  for  the  acts 
of  the  others.  Also,  Cleveland  v.  Ciiy  of  Bangor,  87  Me.  259  (32 
Atl.  892),  and  1  Cooley  on  Torts  234,  to  the  point  that,  where 
two  persons  are  severally,  though  not  jointly,  liable  for  the 
same  tort,  a  judgment  against  one  is  no  bar  to  a  suit  against 
the  other. 

Without  further  discussion,  we  reach  the  conclusion  that 
appellant  has  not  sustained  the  burden,  and  shown  that  the  two 
defendants  were  joint  tort-feasors,  or  that  the  settlement  of  the 
Ellis  case  was  a  release  or  satisfaction  of  the  judgment  against 
this  defendant. 

2.  Appellee  has  filed  a  motion  asking  this  court  to  impose 
a  penalty  on  the  ground  that  the  injunction  and  motion  to  dis- 
charge the  judgment  were  brought  by  appellant  for  delay,  and 
that  this  appeal  is  unwarranted.  Some  members  of  the  court 
think  a  penalty  should  be  imposed.  The  majority  think  other- 
wise, and  the  motion  is  denied. 

The  ruling  of  the  district  court  is — Affirmed. 

Stevens,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


D.  P.  O'Brifj^,  Appellant,  v.  Dora  Paulsen,  Appellee. 

VENDOR  AND  PUBCHASEB:  Injury  to  Property  After  Contract  of 
Sale.  A  mutually  obligatory,  uneonditional  contract  of  sale  of  real 
estate,  though  payment,  possession,  and  actual  conveyance  be  post- 
poned, constitutes  the  purchaser  the  equitable  owner  of  the  land, 
and  such  owner  must  bear  an  unavoidable  and  unlooked-for  loss 
which  overtakes  the  property  prior  to  the  day  when  possession  is 
given.     So  held  where  buildings  were  destroyed  by  lightning. 
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Appeal  from  Crawford  District  Court. — E.  G.  Albert,  Judge. 

February  7,  1922. 

Action  for  damages  for  a  loss  by  fire  through  lightning  to 
buildings  located  on  a  farm  which  the  defendant  by  written  con- 
tract prior  to  the  fire  sold  to  the  plaintiff  and  which  farm  was 
conveyed  by  deed  to  plaintiflE  subsequently  to  the  fire.  By 
agreement  of  parties  the  jury  was  waived  and  the  cause  tried 
to  the  court.  Judgment  was  entered  in  favor  of  the  defendant. 
Plaintiflf  appeals. — Affirmed. 

Conner  &  Pmvers,  for  appellant. 
Sim^  &  Ktiehnle,  for  appellee. 

De  Grapp,  J.— On  the  29th  day  of  August  1916  the  defend- 
ant entered  into  a  written  contract  with  the  plaintiff  for  the 
sale  of  a  certain  parcel  of  real  estate  **  together  with  all  the 
appurtenances  thereto  belonging"  situated  in  Crawford  Cdunty, 
Iowa.    The  contract  recites : 

**Witnesseth,  that  the  party  of  the  first  part  has  this  day 
sold  to  the  party  of  the  second  part,  the  following  described 
property,  to  wit:  •  •  •  For  which  party  of  the  second  piart 
agrees  to  pay  the  sum  of  $29,887.50  payable  as  follows :  Cash  in 
hand,  five  hundred  dollars,  receipt  whereof  is  hereby  acknowl- 
edged. Balance  as  follows:  $2,500  on  March  1,  1917,  and  on 
fiaid  date  second  party  to  have  a  deed  for  the  premises  and  give 
first  party  a  mortgage  now  on  the  land  for  $9>000,  the  second 
mortgage  to  run  six  years  and  draw  interest  at  the  rate  of  5 
per  cent." 

After  the  execution  of  this  contract  and  before  the  date 
fixed  (March  1,  1917)  for  the  delivery  of  possession  and  deed, 
the  barns,  cattle  sheds,  and  corncribs  were  destroyed  by  light- 
ning. The  vendor-defendant  was  seized  in  fee-simple  title  of  the 
real  estate  and  at  the  defined  time  under  the  contract  executed 
a  deed  and  delivered  possession  of  the  premises  to  the  vendee. 
The  vendee  accepted  the  deed  and  entered  into  possession  but 
refused  to  surrender  the  written  contract  claiming  that  the 


Feb.,  1922]  O'Brien  v.  Paulsen.  1353 

vendor  was  liable  to  him  in  dan^ages  for  the  value  of  the  property 
destroyed  by  fire. 

This  appeal  presents  but  one  question :  Must  the  purchaser 
bear  the  loss  and  may  he  be  required  to  complete  the  purchase 
and  pay  the  agreed  price  in  case  of  the  accidental  destruction 
of  buildings  under  a  contract  of  sale,  when  the  contract  is  silent 
on  the  subject?  Other  questions  subsidiary  to  this  primary 
question  suggest  themselves  under  the  facts  of  the  instant  case. 
Was  there  a  completed  contract  of  sale  prior  to  the  loss  of  the 
buildings?  Who  was  the  owner  of  the  premises  at  the  time 
of  the  loss?  Was  the  contract  mutually  obligatory?  Could 
either  of  the  contracting  parties  upon  the  failure  of  the  other 
enforce  it  by  an  action  in  specific  performance  ? 

If  the  vendee  is  the  equitable  owner  of  the  estate  from  the 
date  of  the  contract  of  sale  then  he  must  sustain  the  loss,  if  the 
value  of  the  estate  is  diminished  between  the  time  of  the  agree- 
ment and  the  conveyance.  This  i^  the  English  rule.  Paine  v. 
Metier ,  6  Ves.  Jr.  349.    In  that  case  Lord  Eldon  said : 

''For  if  the  party  by  the  contract  has  become  in  equity 
the  owner  of  the  premises,  they  are  his  to  all  intents  and  pur- 
poses. They  are  vendible  as  his,  chargeable  as  his,  capable  of 
being  incumbered  as  his ;  they  may  be  devised  as  his ;  they  may 
be  assets;  and  they  would  descend  to  his  heir." 
n^  This  is  the  Iowa  rule.  \In  re  Estate  of  Miller,  142  Iowa  563 ; 
Damdson  v.  Hawkeye  Iris,  Co.,  71  Iowa  532.3  The  numerical 
weight  of  authority  supports  this  view,  and  it  is  affirmed  that 
though  the  possession  was  not  to  be  delivered  to  the  purchaser 
until  a  future  day,  and  prior  to  such  time  a  loss  occurs,  it  is 
the  nature  of  the  purchaser's  equitable  title  that  casts  the  bur- 
den of  the  loss  on  him,  and  not  the  fact  of  poBsesBion.^Brewer 
V.  Herbert,  30  Md.  301  (96  Am.  Dec.  582) ;  WUliams  v.  Lilley, 
67  Conn.  50  (37  L.  R.  A.  150) ;  Taylor  v.  Porter,  1  Dana  (Ky.) 
421  (25  Am.  Dec.  155) ;  Cropper  v.  Brotvn,  76  N.  J.  Eq.  406 
(139  Am.  St.  770) ;  Fonts  v.  Foudray,  31  Okla.  221  (38  L.  R. 
A.  [N.  S.]  251) ;  Peoples  8t.  B.  Co,  v.  Spencer,  156  Pa^5  (36 
Am.  St.  22) ;  McGinley  v.  Forrest,  (Neb.)  186  N.  W.  74..^ 

A  fortiori  this  is  true  where  the  purchaser  takes  possession 
prior  to  the  loss,  i^ewell  v.  UnderhUl,  197  N.  Y.  168  (134  Am. 
St.  863,  18  Ann.  Cas.  795) ;  Bautz  v.  Kuhworth,  1  Mont.  133 
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(25  Am.  Rep.  737)  A  There  are  eases  to  the  contrary,  but  the 
courts  adopting  a  oiflferent  rule  predicate  the  theory  on  the 
ground  of  a  partial  failure  of  consideration  or  do  not  recognize 
in  its  entirety  the  equitable  doctrine  heretofore  stated.  \^  See 
Oould  V.  Murch,  70  Me.  288  (35  Am.  Rep.  325) ;  Phinizy  vi 
Guernsey,  111  Ga.  346  (78  Am.  St.  207) ;  Huguenvn  v.  Court- 
enay,  21  S.  C.  403  (53  Am.  Rep.  688) ;  Wells  v,  Calnan,  107 
Mass.  514  (9  Am.  Rep.  65) ;  Hawkes  v.  Kehoe,  193  Mass.  419 
(10  L.  R.  A.  [N.  S.]  125)\ 

The  application  of  tke  majority  rule  requires  that  the  con- 
tract of  sale  shall  have  no  conditions  or  contingencies  therein 
that  would  render  it  unenforciWe.  The  essential  feature  of  the 
equitable  title  is  that  either  party  may  appeal  to  equity  for  con- 
firmation and  enforcement.  There  must  result  an  equitable  con- 
version of  the  land  and  purchase  money.  The  rule  does  not  con- 
template a  mere  option  which  is  still  pending  and  undetermined. 
The  vendee  must  be  in  a  position  under  the  contract  that  he 
secures  the  entire  benefit  of  a  rise  in  the  value  of  the  land  and 
of  all  subsequent  improvements  thereon,  and  if  there  should  be  a 
diminution  in  value  the  vendor  has  a  lessened  security.  The 
instant  contract  recites  that  **the  party  of  the  first  part  has  this 
day  sold  to  the  party  of  the  second  part''  the  real  estate  in 
question.  These  are  words  of  present  assurance  and  afford  the 
presumption,  although  not  conclusive,  that  an  executed  convey- 
ance was  intended.  These  words  import  a  binding  contract, 
then  executed  and  consummated.  By  this  language  the  title  in 
equity  passes  from  the  date  of  contract,  unless  there  is  other 
language  imposing  conditions  or  contingencies  which  would 
prevent  the  operation  of  the  rule. 

Appellant  does  not  contend  for  any  condition  or  circum- 
stance except  the  words  which  relate  to  liquidated  damages  in 
the  event  of  a  nonfulfillment  of  the  terms  of  the  contract.  This 
provision  reads : 

'*It  is  mutually  agreed  that  the  time  is  an  essential  element 
in  this  contract  and  it  is  further  agreed  that  in  case  either  of 
the  parties  hereto  should  fail  to  perform  the  stipulations  of  this 
contract,  or  any  part  of  the  same,  shall  pay  the  other  party  to 
this  contract,  the  sum  of  $1,000  as  damages  for  nonfulfillment 
of  the  contract. ' ' 
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This  is  not  an  alternative  condition  available  as  a  substitute 
for  nonperformance.  Nor  is  it  a  limitation  on  the  rights  of 
either  of  the  parties.  This  clause  would  not  prevent  fhe  defend- 
ant from  enforcing  his  right  to  specific  performance  nor  does 
it  convert  the  contract  into  a  mere  option  giving  to  the  obligor 
the  right  to  relieve  himself  from  the  duty  of  specific  performance 
by  paying  the  liquidated  damages.  Either  could  have  main- 
tained an  action  at  law  to  recover  the  stipulated  damages  in 
case  of  a  breach  on  the  part  of  the  other  party,  but  he  was  not 
bound  to  adopt  that  remedy.  Kettering  v.  Eastlack,  130  Iowa 
498,  is  controlling  on  this  proposition. 

,  i]phe  decisions  relied  upon  by  appellant  may  be  differen- 
tiated from  the  case  at  bar.  In  Nunngesser  v.  Hart,  122  Iowa 
647,  a  condition  was  recited  that  the  title  passed  only  in  the 
event  that  the  purchaser  made  certain  payments.  In  Swank  v. 
Farmers'  Ins,  Co,,  126  Iowa  547,  the  contract  was  conditioned 
upon  the  purchaser  being  able  to  negotiate  a  loan  for  a  certain 
amount.  In  Sheehy  v,  Scott,  128  Iowa  551,  the  down  payment 
was  to  be  forfeited  in  case  the  purchaser  did  not  complete  the 
purchase.  In  Mohr  v.  Joslin,  162  Iowa  34,  85,  there  remained  a 
condition  for  performance  after  depositing  the  deed  in  escrow^^ 

No  condition  appears  in  the  instant  contract,  and  as  we 
have  seen  the  passing  of  the  title  in  equity  is  not  dependent  upon 
a  conveyance,  nor  the  payment  of  the  purchase  money  or  any 
part  thereof,  nor  is  possession  or  delivery  of  possession  a  neces- 
sary incident.  The  vendee  had  an  insurable  interest,  and  it  was 
his  duty  to  protect  that  interest.  The  loss  was  not  the  result 
of  the  negligence  of  the  vendor  but  was  caused  by  an  act  of 
God.  Had  possession  been  in  the  vendee  or  had  the  deed  been 
executed  the  identical  loss  would  have  occurred  to  the  vendee. 
Looking  to  the  contract  itself  it  is  clear  from  the  language  used 
that  the  intent  of  the  parties  was  that  equitable  title  and  in- 
terest should  pai|s  from  the  date  of  its  execution.  Its  terms  are 
too  positive  and  explicit  to  admit  of  doubt. 

Other  points  noted  in  brief  and  argument  are  unavailing 
and  not  controlling.  Holding  as  we  do  that  the  right  of  recovery 
does  not  exist  under  the  terms  of  the  contract,  it  is  immaterial 
whether  or  not  the  act  of  the  vendee  in  accepting  deed  and 
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possession  constituted  a  waiver  of  his  claim  for  damages.    The 
judgment  entered  by  the  trial  court  is — Affirmed. 

Stevens,  C.  J.,  Weaver  and  PitESTON,  JJ.,  concur. 


John  S.  Ramsey  et  al.,  Appellants,  v.  George  Ramsey  et  al., 

Appellees. 

WILLS:  Oonstructlon— Promissory  Note  as  Satiaf action  of  Devise. 
A  devise  of  real  estate  for  the  stated  purpose  of  compensating  the 
devisee  for  services  rendered  to  the  testator  is  not  satisfied  by  the 
'  subsequent  execution  by  testator  of  an  ordinary  pronrissory  note 
to  the  devisee,  making  the  same  a  charge  on  the  lands  devised, 
it  appearing  that  the  said  note  was  never  delivered  to  the  devisee, 
and  was  executed  with  the  idea  that  it  would  defeat  the  collection 
of  an  inheritance  tax  on  the  devise. 

Appeal  from  Poweshiek  District  Court. — Ciias.  A.  Dewey, 

Judge. 

February  7,  1922. 

Action  in  equity  for  the  partition  of  real  estate  among  the 
heirs  of  James  Ramsey  deceased.  Judgment  and  decree  was 
entered  in  favor  of  the  defendants.  Plaintiffs  appeal. — 
Affirmed. 

Boyd  <&  Boyd,  Talbott  cfc  Talbott,  and  Frank  Bechley,  for 
appellants. 

Thomas  J.  Bray  and  John  E.  Lake,  for  appellees. 

De  Graff,  J. — This  is  an  action  in  partition,  but  the  con- 
trolling question  involves  the  construction  of  the  will  of  James 
Ramsey,  deceased.  Defendant  George  Ramsey  and  plaintiff 
John  S.  Ramsey  are  brothers  of  James  Ramsey,  deceased.  Plain- 
tiff Emma  Hutchinson^iiy^Kis  siigt^  and  defendant  Ida  Ramsey 
is  his  niece,  and  the  .duly  appointed  and  acting  executrix  of  ^ 
his  estate.  James  Ramsey  died  testate  ^seized  of  the  real  estate 
in  controversy.     By  the  provisions  of  liis  will  and  codicil  an- 


.Feb.,  1922]  Ramsey  v.  Ramsey.  1357 

nexed  there  was  devised  to  Ida  Ramsey  a  certain  120  acres  of 
land  (see  description  infra),  reserving  unto  George  Ramsey  the 
net  income  from  one  half  of  said  land  for  his  use  and  support 
during  his  natural  life. 

By  the  terms  of  a  later  codicil  the  testator  recited  that  the 
devise  and  bequest  to  his  niece  **were  and  are  made  for  her  as 
compensation  to  her  for  her  service  in  the  care  of  my  home  and 
in  the  care  of  me/' 

During  the  testator's  lifetime  he  executed  a  promissory 
note  in  the  sum  of  $17,000  payable  on  or  before  two  years  after 
date  (June  6,  1919)  to  his  niece  Ida  Ramsey  and  indorsed  on 
the  back  thereof  the  following : 

*'As  security  for  payment  of  the  within  note  I  do  hereby 
pledge  the  NEi4  of  the  NW34  and  the  S^^  of  the  NW%,  all 
in  Section  25,  Twp.,  79,  north  of  Range  14  and  agree  that  in 
case  I  ^0  not  pay  this  note  that  collection  may  be  enforced  from 
the  above  described  real  estate  and  that  alone. 

His 
** Witness  to  mark  C.  W.  Clark.  James  X  Ramsey" 

Mark 

This  note  was  not  delivered  to  Ida  Ramsey  but  was  placed 
in  the  custody  of  testator's  attorney.  Plaintiffs  allege  that  this 
note  was  executed  in  satisfaction  of  the  devise  of  James  Ramsey 
to  Ida  and  that  the  plaintiffs  and  the  defendant  George  Ramsey 
are  the  owners  of  an  undivided. one  thir^  of  the  real  estate  so 
devised.  Defendant  Ida  Ramsey  in  answer  denies  (1)  that  the 
testator  executed  and  delivered  to  her  the  note  in  question  (2) 
that  said  note  was  in  satisfaction  of  the  devise  to  her  and  (3) 
that  she  accepted  said  note  or  that  she  has  any  lien  on  the  real 
estate  devised  by  virtue  thereof. 

It  appears  from  the  testimony  that  the  testator  executed 
this  note  for  the  purpose  of  saving  his  niece  the  payment  of  the 
tax  that  would  be  due  and  payable  by  a  collateral  heir.  The 
fair  preponderance  of  the  evidence  establishes  that  this  note 
was  never  delivered  to  Ida  Ramsey  although  she  may  have  liad 
knowledge  that  it  had  been  executed. 

If  the  execution  of  this  note  constitutes  an  abandonment  of 
the  provisions  of  the  will  as  to  Ida  Ramsey  then  the  note  must 
necessarily  be  viewed  as  testamentary  in  character.   It  was  not 
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executed  in  compliance  with  the  statute  of  wiUs  and  must  there- 
fore fail  as  a  testamentary  document.  Under  the  statute  it  did 
not  convey  anything  of  value  to  Ida  Bamsey.  She  never  ac- 
cepted the  instrument  and  it  was  not  in  fact  delivered  to  her 
in  her  individual  capacity.  Nor  does  this  case  present  or  in- 
volve the  doctrine  of  ademption  or  satisfaction. 

If  a  testator  intends  to  alter  or  change  his  will  he  must  do 
so  with  the  same  solemnity  as  in  the  making  thereof.  Oay  v. 
Oay,  60  Iowa  415.  Had  the  testator  executed  and  delivered  a 
mortgage  on  the  real  estate  devised  it  would  not  have  consti- 
tuted a  revocation  of  the  will.  Stubbs  v.  Houston,  33  Ala.  555. 
The  intent  of  the  testator  in  the  execution  of  the  note  was  to 
save  this  real  estate  to  the  devisee  without  obligation  to  pay  a 
collateral  inheritance  tax.    In  this  he  failed. 

We  do  not  deem  it  necessary  to  review  the  cases  involving 
the  doctrine  of  ademption  and  satisfaction.  See  In  re  Estate  of 
Hall,  132  Iowa  664 ;  In  re  Estate  of  Brown,  139  Iowa  219 ;  Burn- 
ham  V.  Comfort,  108  N.  Y.  535  (15  N.  B.  710). 

The  testator  died  seized  of  a  small  acreage  tract  which  was 
not  mentioned  or  devised  in  his  will.  The  trial  court  held  that 
this  parcel  of  real  estate  was  subject  to  the  payment  of  the  debts 
of  the  decedent.  The  ruling  on  this  proposition  is  clearly  cor- 
rect. The  decree  entered  by  the  trial  court  is  therefore — 
Affirmed. 

Stevens,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Mart  E.  Smith,  Appellee,  v.  J.  G.  Smith,  Appellant. 

DIVOBOE:     Alimony — ^Excessive  Amount.     An   award   to   a   wife   of 

1  approximately  one  third  of  the  property  of  the  husband  is  not  ex- 
cessive, especially  when  the  wife  had  the  care  of  one  minor  and 
one  invalid  daughter. 

APPEAL  AKD  EBBOB:     Unnecessary  Abstract — ^Taxation.     Cost   of 

2  printing  unnecessary  abstracts  will  be  taxed  to  the  offending  party. 

Appeal  from  Davis  District  Court, — F.  M.  Hunter,  Judge. 

February  7, 1922. 
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Action  for  divorce.  Decree  for  plaintiff.  Defendant  ap- 
peals.— Affirmed. 

John  F,  Scarborough  and  Buell  McCash,  for  appellant. 
E.  Bominger,  for  appellee. 

Preston,  J. — 1.  In  June,  1915,  defendant  brought  an 
action  for  divorce  against  the  plaintiff.  Notice  was  served,  but 
the  parties  continued  to  live  together  for  about  five  years. 

Thereafter,    and    in    August,    1920,    plaintiff 

I.  Divorce:    ali-       ,  t^.i-  .•  u         j*  jt 

mony:  excowive   brought  this  actiou  for  divoTcc  and  alimony, 

alleging  cruel  and  inhuman  treatment.  By 
agreement,  the  cases  were  tried  together.  At  the  conclusion  of 
the  evidence,  the  court  held  that  there  was  condonation  in  the 
action  brought  by  defendant,  and  dismissed  his  petition.  De- 
fendant has  not  appealed  from  such  dismissal. 

Plaintiff  is  about  55,  and  defendant  two  years  her  senior. 
They  lived  together  about  33  years.  They  raised  eight  children, 
all  now  adults  except  one.  Some  of  them  side  with  the  mother, 
and  others  with  the  defendant.  During  substantially  all  their 
married  life,  there  was  quarreling,  abuse,  threats,  beatings,  and 
so  on.  It  may  be  true,  as  contended  by  appellant,  that  plaintiff 
was  partly  to  blame,  but  the  evidence  abundantly  supports  the 
decree  for  plaintiff.  Appellant  says  in  argument  that  he  is  not 
contesting  the  granting  of  the  divorce;  that  divorce  is  the  best 
solution  of  the  difiSculty;  that  he  is  satisfied  with  a  dissolution 
of  the  marriage  bond.  Under  the  circumstances,  we  shall  not 
detail  the  evidence  on  this  question.  Indeed,  it  is  not  our 
practice  to  do  so  upon  questions  of  fact,  where,  as  here,  a  large 
number  of  witnesses  were  examined,  and  the  record  is  volu- 
minous. 

Appellant's  contention  is  that  the  alimony  awarded  is  ex- 
cessive; that  the  value  placed  upon  the  property  by  the  court 
was  more  than  the  evidence  warranted ;  that  certain  notes  upon 
which  defendant  was  surety  were  not  considered  by  the  court 
as  liabilities,  and  proper  deductions  made;  that  plaintiff's  con- 
duct and  the  comparative  fault  of  the  parties  are  material  and 
should  be  considered  as  bearing  upon  what  is  an  equitable 
division  of  the  property,  and  so  on.    On  this  they  cite  Closz  v. 
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Closz,  184  Iowa  739.  In  that  case,  the  wife  was  awarded  sub- 
stantially one  third  of  defendant's  property,  though  it  is  said  in 
the  opinion  that  plaintiff  was  not,  in  all  respects,  a  model  wife ; 
that  she  fell  below  the  average  in  meeting  her  marital  duties; 
and  that,  while  this  did  not  justify  the  conduct  of  defendant,  it 
was  a  matter  proper  to  be  considered  in  fixing  the  alimony.  In 
the  instant  case,  the  court  awarded  plaintiff  approximately  one 
third  of  the  property.  It  is  not  practicable,  in  divoree  cases, 
to  figure  the  property  and  division  to  a  nicety,  and  divide  dimes 
and  pennies.  An  approximation  is  the  best  that  can  be  done. 
The  statute.  Code  Section  3180,  provides  that  the  court  shall 
make  such  an  order  as  to  property  as  shall  be  right.  Brett  v. 
Brett,  191  Iowa  262.  Plaintiff  was  industrious  and  frugal.  She 
helped  accumulate  the  property,  though  a  very  small  amount 
was  inherited  by  each.  It- appears  that,  at  an  early  period  in 
their  married  life,  the  parties  entered  into  an  arrangement  by 
which  plaintiff  was  to  have  the  income  from  the  poultry,  eggs, 
butter,  arid  cream  produced  on  the  farm.  The  girls  and  de- 
fendant helped  her  with  the  poultry  and  milk.  She  claims  that, 
in  the  last  five  years,  she  took  in  more  than  $5,000  from  her 
sales,  all  of  which  she  expended  on  the  family,  except  $1,500. 
She  also  says  she  looked  after  the  horses,  calves,  hogs,  sheep, 
and  grain.  There  is  more  or  less  dispute  in  the  evidence  on  all 
points ;  but  the  fact  remains  that  she  was,  as  stated,  industrious 
and  frugal.  The  property  consisted  of  172  acres  of  land  and  a 
considerable  amount  of  live  stock  and  other  personal  property. 
There  was  a  mortgage  incumbrance  of  $3,000  upon  the  land, 
which  the  court  apportioned,  requiring  plaintiff  to  pay  $1,000 
of  it,  and  accumulated  interest.  The  value  of  the  land  was  in 
the  neighborhood  of  $100  an  acre, — perhaps  a  little  more.  Plain- 
tiff was  awarded  72  acres  of  the  land.  The  improvements  are 
on  this  72  acres.  The  land,  however,  is  not  as  good  as  the  part 
awarded  to  the  defendant,  there  being  but  15  or  20  acres  under 
cultivation.  Substantially  all  of  the  land  awarded  to  defendant 
is  under  cultivation,  and  he  was  awarded  substantially  all  of 
the  stock.  Defendant  has  no  one  to  support;  while  two  daugh- 
ters, one  15  years  of  age  and  the  other  an  invalid,  and  of  age, 
remain  with  the  mother.  The  court  found  the  value  of  all  prop- 
erty to  be  approximately  $24,000,  after  deducting  liabilities. 
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Defendant  had  signed  seven  or  eight  notes,  ranging  from  $32 
to  $2,000,  as  surety,  lai^ely  for  his  sons.  Though  he  was,  no 
doubt,  as  contended  by  appellant,  liable  thereon,  he  was  liable 
only  as  surety,  and  the  evidence  is  not  such  as  to  show  that  he 
will  be  called  upon  to  pay  any  of  the  said  notes.  These  notes 
were  not  considered  as  liabilities  of  the  defendant  by  the  trial 
court,  in  fixing  the  net  value  of  the  estate.  The  court  properly 
so  held.  The  defendant  preferred  and  offered  to  pay  alimony* 
in  cash.  Appellee  contends  that  the  reason  for  this  was  that 
there  was  collusion,  or  a  purposed  collusion,  with  the  mortgagee 
and  others,  to  escape  payment  of  c^h  alimony,  had  it  been 
awarded.  However  this  may  be,  the  trial  court  indicated  that 
it  would  be  advisable  to  give  plaintiff  some  of  the  land,  because 
she  would  have  no  other  means  of  livelihood,  and  at  her  age 
was  not  fitted  for  anything  else  than  raising  poultry,  keeping  a 
few  cows,  etc.  The  court  awarded  her  two  cows,  one  brood  sow, 
two  shoats,  milk  cans,  household  furniture,  some  feed,  and  so 
on.  It  is  often  advisable,  and  it  may  be  said  that,  as  a  rule, 
it  is  the  better  way,  to  award  cash  alimony  in  a  lump  sum  or 
at  stated  periods;  but  there  is  no  rule  of  law  requiring  this. 
Eartl  V.  Hartl,  155  Iowa  329,  and  other  cases,  approve  a  division 
of  the  land.  We  think  it  was  proper,  under  the  circumstances 
of  this  case,  to  do  so.  In  the  Haril  case,  cited,  the  alimony 
awarded  the  wife  was  more  than  the  property  awarded  to  the 
husband. 

The  decree  requires  each  party  to  pay  their  own  attorney 
fees.  Other  minor  details  of  the  decree  need  not  be  stated.  It 
suffices  to  say  that,  after  an  examination  of  the  record,  we  hold 
.that  the  judgment  and  decree  appealed  from  ought  to  be 
affirmed. 

2.    Appellant  has  moved  to  retax  the  costs  of  appellee's 

additional  abstract.    The  abstract  contains  236  pages,  and  the 

additional  abstract,  95.     Appellant's  argument  and  discussion 

Appkal  and        ^^  *^^  evidence  consists  of  nearly  200  printed 

BRROB^^nnecM-   pages,  and  proceeds  upon  the  assumption  that 

taxation.  the  evidence  as  set  out  in  the  abstract  is  the 

evidence  introduced.    But  it  seems  to  us  that  the  evidence  is 

shaded  somewhat,  as  printed  by  appellant.     For  instance,  the 

evidence  of  plaintiff's  witnesses  in  chief  is  set  out  in  brief 

Vol.  192  Ia.— 86 
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f orm^  and  the  cross-examination  more  fully ;  but  in  printing  the 
evidence  on  behalf  of  defendant,  the  contrary  is  true,  and  the 
evidence  in  chief  is  set  out  quite  fully,  and  the  cross-examination 
is  somewhat  abbreviated.  It  was  proper  enough'  for  appellee 
to  file  an  additional  abstract,  in  order  to  present  the  case  accord- 
ing to  their  own  notion,  and  yet  it  seems  to  Uis  that  some  parts 
of  the  additional  abstract  were  unnecessary,  setting  out  ques- 
tions and  answers,  at  least  as  fully  as  was  done.  It  is  difficult 
to  determine  exactly,  but  we  think  that  the  cost  of  printing  30 
pages  of  the  additional  abstract  should  be  taxed  to  appellee. — 
Affirmed. 

Stevens,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


State  of  Iowa  ex  rel.  Schooij  Township  of  Douglas  Town- 

sim^,  Union  County,  et  al.,  Appellants,  v.  E.  E. 

EiNKADE  et  al.,  Appellees. 

QUO  WABKANTO:     Laches  and  Acquiescence.     Quo  warranto  to  test 

1  the  legal  organization  of  a  school  district  may  not  be  maintained 
when  relator  delays  his  action  for  14  months  after  the  supposed 
organization  of  the  district,  with  full  knowledge  that  the  district 
was  financially  changing  its  position  on  the  full  assumption  that 
the  organization  was  valid. 

QUO  WABBANTO:      Costs.     A   relator  who   institutes   quo   warranto 

2  without  probable  cause  is  properly  chargeable  with  costs. 

Appeal  from  Union  Districi  Court, — P.  C.  Winter,  Judge. 

February  7, 1922. 

Action  in  quo  warranto,  to  test  the  legality  of  the  organi- 
zation of  defendant  school  district,  and  to  oust  its  officers.  The 
basis  of  the  action  is  the  alleged  illegality  in  organizing  the 
district.  The  plaintiffs  demanded  a  jury.  The  trial  court  sus- 
tained defendants'  position  that  plaintiffs  had  waived  a  jury 
trial,  and  a  jury  was  denied.  Trial  to  the  court,  which  found 
for  defendants,  and  dismissed  the  plaintiffs'  petition,  and  taxed 
the  costs  to  the  relators.     Plaintiffs  appeal.     The  defendants 
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have  filed  a  oross-appeal  from  the  action  of  the  court  in  over- 
ruling defendants'  motion  to  set  aside  the  order  of  the  trial 
court  granting  leave  to  bring  this  suit,  and  to  dismiss  the  case ; 
also  from  the  overruling  of  defendants'  motion  to  strike  an 
amendment  to  the  petition.  The  ruling  on  this  motion  to  dis- 
miss was  withheld  until  the  evidence  was  all  in.  All  the  evi- 
dence on  the  trial  was  offered  in  support  of  such  motion,  as  well 
as  on  the  merits.  The  motion  was  not  passed  on  separately, 
except  as  the  court  may  have  passed  on  it  incidentally,  in  dis- 
missing the  petition.  The  contention  of  defendants  is  that  these 
are  but  additional  reasons  why  the  judgment  of  the  lower  court 
should  be  affirmed. — Affirmed, 

Highee  &  McEniry,  for  appellants. 
O.  M.  Elaymaker,  for  appellees. 

Pbeston,  J. — The  defendant  district  was  completely  or- 
ganized March  11,  1920.    Fourteen  months  thereafter,  this  suit 
was  brought.    When  the  ease  was  originaUy  brought,  the  plain- 
tiff school  township,  Charles  Ours,  and  Henry 
^*  Sche«^tnd^?c-^*  Wcst  wcrc  named  as  the  only  relators.    Later, 
quiescence.  ^^   amendment   to  the   petition   was  filed,   in 

which  ten  other  persons  were  added  as  relators.  Plaintiffs  claim 
that  the  district  was  illegally  organized,  in  that  the  boundaries 
of  the  newly  formed  district  did  not  conform  to  the  lines  of 
Subdistrict  No.  4  in  Douglas  Township ;  that  the  board  of  educa- 
tion never  approved  the  action  of  the  county  superintendent 
in  fixing  the  boundaries,*  that,  by  so  invading  the  territory  of 
said  Subdistrict  No.  4,  there  were  only  three  and  one-half  sec- 
tions left  in  said  subdistrict,  contrary  to  the  mandatory  pro- 
visions of  the  statute.  Defendants  say,  in  substance,  that  relator 
West  requested  that  District  No.  4  be  divided  in  the  way  it  was 
divided,  and  that  he  was  not  a  citizen  or  landowner  in  defendant 
district,  and  has  no  interest  in  the  questions  involved ;  and  that 
the  other  relator,  Ours,  signed  the  petition  for  consolidation  and 
voted  at  the  election  for  consolidation  in  favor  thereof,  and  took 
part  in  the  election  of  school  directors,  and  was  a  candidate  for 
director,  and  took  part  in  the  bond  election,  and  voted  at  the 
same;  that  it  is  not  clear  from  the  record  whether  there  were 
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less  than  four  sections  left  in  said  subdistrict;  that  the  board 
of  education  did  approve  the  action  of  the  county  superintendent 
in  fixing  the  boundaries;  that  defendant  district  was  properly 
organized ;  that  plaintiff  school  township  was  not  authorized  by 
law  to  act  as  relator,  and  that  neither  it  nor  West  nor  Ours 
could,  for  the  reasons  given,  act  as  relators  or  maintain  this 
action ;  and  that  the  added  relators  could  not  do  so,  because  the 
amendment  attempting  to  bring  them  in  as  such  was  filed  too 
late,  and  was  filed  without  the  consent  of  the  district  court. 
Such  amendment  was  filed  June  21,  1921,  which  was  more  than 
30  days  after  April  13,  1921,  when  Chapter  211,  Acts  of  the 
Thirty-ninth  General  Assembly,  took  effect.  This  is  the  fact 
as  to  such  added  relators,  but  is  not  so  as  to  the  original  rela- 
tors, if  such  original  relators  were  authorized  to  act  as  such 
and  to  maintain  the  action.  The  act  just  referred  to  provides, 
in  substance,  that  an  action  in  quo  warranto,  questioning  the 
legality  of  the  organization  of  a  school  district,  may  not  be 
brought  after  six  months,  and  that,  as  to  districts  theretofore 
organized,  it  must  be  brought  within  30  days  after  the  taking 
effect  of  the  act..  We  do  not  understand  appellees  to  contend 
that  this  statute  applies  to  the  relators  other  than  those  brought 
in  in  June,  but  that,  for  other  reasons,  the  original  relators  may 
not,  as  said,  maintain  the  action.  They  do  contaid,  however, 
for  the  act  of  the  legislature,  that  its  passage  indicates  a  policy 
that  such  actions  must  be  brought  promptly,  which,  as  appellees 
say,  was  the  law  without  the  statute.  We  think  the  record  does 
not  show,  as  contended  by  appellees,  that  the  board  of  educa- 
tion did  fix  the  boundaries.  As  we  understand  the  record.  West 
filed  objections  before  the  county  superintendent^  but  he  did 
not  reside  upon  or  own  land  within  the  proposed  boundaries, 
and  he  withdrew  his  objections.  Defendants  further  allege,  in 
a  separate  division  of  their  answer,  that  the  district  was  com- 
pletely organized  March  11,  1920;  that  the  board  of  directors 
took  charge  of  the  affairs  of  the  consolidated  district  at  once 
after  election;  that  all  the  old  districts  recognized  the  legality 
of  the  organization  by  turning  over  their  funds ;  that  a  petition 
was  circulated,  and  election  held,  and  bonds  voted;  that  taxes 
were  certified  and  levied  by  the  board  of  supervisors  in  the  fall 
of  1920,  and  paid  in  1921 ;  that  a  central  school  was  maintained 
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at  Cromwell,  in  said  district,  at  the  direction  of  said  directors, 
during  all  the  school  year  commencing  September,  1920,*  that 
architects  have  been  employed  and  plans  and  specifications  have 
been  prepared  for  the  erection  of  a  new  schoolhonse,  and  that 
liability  has  been  incurred;  that  busses  have  been  bought, 
and  other  expenses  incurred,  all  with  the  understanding  and 
on  the  theory  that  the  district  was  legally  organized,  and 
all  with  the  knowledge,  consent,  acquiescence,  and  approval 
of  the  relators  and  of  all  of  the  citizens  and  taxpayers  of  Union 
and  Adams  Counties;  that  for  these  reasons  the  organization 
of  said  district  has  been  so  recognized,  acquiesced  in,  ratified, 
and  approved  that  objection  cannot  now  be  made  thereto;  and 
that  those  questioning  the  legality  are  barred  and  estopped 
from  doing  so. 

Several  questions  are  argued  by  both  sides.  We  are,  how- 
ever, so  clearly  satisfied  that  plaintiffs  may  not  maintain  the 
action,  because  of  their  laches  and  acquiescence,  that  we  deem 
it  unnecessary  to  discuss  the  other  questions  argued.  It  is 
enough  to  say  that  we  are  satisfied  with  the  findings  of  the  trial 
court,  including  the  finding  that  plaintiff  waived  a  jury.  We 
may  say,  in  passing,  that,  as  to  the  merits,  it  seems  to  us  that 
it  is  doubtful,  to  say  the  least,  whether  plaintiffs  made  a  case 
entitling  them  to  the  relief  prayed.  Without  going  into  the 
details  of  the  evidence  on  the  subject,  the  matters  set  up  by 
defendants  as  constituting  laches,  acquiescence,  estoppel,  and  so 
on,  are,  as  found  by  the  trial  court,  sustained.  It  may  be  that, 
as  to  some  of  these  matters,  they  have  not  been  established  quite 
as  broadly  as  appellees  contend ;  but  in  the  main  they  are  estab- 
lished, and  sufficiently  so  to  sustain  appellees'  contention. 

1.  Appellants  argue  that  the  defense  of  laches,  acquies- 
cence, or  estoppel  is  not  available  to  the  defendants,  since  they 
are  equitable  defenses;  and  on  this  they  cite  10  Buling  Case 
Law  395,  396,  397.  It  may  be  that  the  doctrine  is  invoked 
more  often  in  equitable  actions.  But  we  said  in  8taie  v,  Alex- 
ander, 129  Iowa  538,  541,  that  it  is  well  established  by  authority 
that  laches  will  defeat  such  an  action  (citing  Staie  v.  City  of 
Des  Moines,  96  Iowa  521;  High  on  Extraordinary  Legal 
Bemedies,  Section  631).  See,  also,  to  the  same  effect,  32  Cyc. 
1431.    It  was  there  said  that  the  court  will  not  lay  down  any 
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universal  rule  in  such  cases,  but  will  decide  whether  the  delay 
has  been  unreasonable  or  not,  from  the  circumstances  of  each 
case.  In  the  Alexander  case,  supra,  a  delay  of  14  months  was 
held,  under  the  circumstances  of  that  case,  not  to  be  an  unrea- 
sonable delay.  The  circumstances  in  that  case  tending  to  show 
laches  were  not  as  strong  as  in  the  instant  case.  The  recent  act 
of  the  legislature  before  referred  to  has  now  fixed  a  period  of 
six  months  in  which  the  action  must  be  brought.  Doubtless  the 
purpose  of  this  was  to  avoid  the  well  recognized  fact  that  delay 
in  such  matters  necessarily  results  in  confusion.  In  the  instant 
case,  some  of  the  relators,  after  having  signed  the  petition  for 
the  establishment  of  the  district,  and  having  participated  in 
the  election,  later  turn  around  and  take  the  opposite  position, 
and  seek  to  destroy  what  they  had  helped  to  establish.  The  case 
has  the  appearance  of  having  been  brought  by  relators  for  pri- 
vate purposes,  and  not  for  the  benefit  of  the  public  or  the  state. 
In  addition  to  the  laches  and  acquiescence  of  relators,  the  state 
itself  acquiesced  in  the  establishment  of  the  district  for  14 
months,  and  in  the  legality  of  it,  before  any  objection  was  made 
by  relators.  Acts  have  been  done  by  the  district  and  money 
has  been  expended  in  reliance  thereon  which  will  be  lost  to  the 
people,  if  there  should  now  be  a  dissolution.  Under  the  cir- 
cumstances here  shown,  there  are  intervening  rights  and  equi- 
ties, and  to  now  dissolve  the  district  would  result  in  confusion, 
and  serious  consequences  would  follow.  This  being  so,  the  relief 
asked  should  be  denied.  State  v.  Hall,  190  Iowa  1283;  State 
v.  Bowe,  187  Iowa  1116,  1129 ;  State  v.  City  of  Des  Moines,  96 
Iowa  521 ;  Clement  v.  Everest,  29  Mich.  19,  23 ;  Attorney  General 
V.  City  of  Methuen,  236  Mass.  564  (129  N.  E.  662). 

Perhaps  we  should  not  spend  any  more  time  on  this^  fea- 
ture of  the  case,  and  as  to  whether  the  estoppel  applies  to  both 
sets  of  relators.  It  may  not,  however,  be  out  of  place  to  refer 
to  the  points  made  in  this  respect.  Appellees  contend  that  the 
original  relators  have  no  standing,  because  the  plaintiff  school 
township  is  not  a  person  or  citizen  authorized  to  bring  such  an 
action,  under  Code  Section  4316.  They  cite  Waddell  v.  Board  of 
Directors,  190  Iowa  400.  They  also  say  that  West  may  not  com- 
plain, because  it  was  at  his  express  request  that  the  subdivision 
of  the  subdistrict  was  made.    As  to  others  claiming  to  be  relators, 
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who  came  in  on  June  21,  1921,  it  is  claimed  by  appellees  that 
they  did  not  comply  with  Code  Section  4316,  by  getting  the 
consent  of  the  court  or  a  judge  to  commence  the  action,  and 
further,  that  the  30  days  had  then  elapsed  after  the  passage  of 
Chapter  211,  before  referred  to.  It  seems  to  us  unnecessary 
to  discuss  these  last  mentioned  features  of  the  case,  because  we 
think  that  all  the  so-called  relators  were  guilty  of  laches,  and 
that  they  acquiesced  for  more  than  a  year.  The  board  of  direc- 
tors  began  acting  as  such  soon  after  the  election ;  they  had  fre- 
quent meetings;  the  matter  was  generally  talked  in  the  neigh- 
borhood ;  there  was  another  election  on  the  question  as  to  issu- 
ance of  bonds ;  taxes  were  levied  and  paid ;  as  we  understand  it, 
the  old  schoolhouses  were  abandoned  and  the  school  was  held 
in  Cromwell,  and  so  on.  All  the  circumstances  shown  were  such 
that  relators  and  all  the  residents  in  the  district  must  have 
known  of  the  situation. 

2.    Appellants  complain  that  the  court  taxed  the  costs  to 
relators.     Code  Section  4318  provides  that  an  action  of  this 
character  may  be  brought  upon  the  relation  of  a  private  indi- 
2.  Quo  warranto:  vidual,  and  that  the  order  allowing  him  to  do 
^^^^'  so  may  require  that  he  shall  be  responsible  for 

costs,  in  case  they  are  not  adjudged  against  the  defendant,  and 
that  in  other  cases  the  payment  of  costs  shall  be  regulated  by 
the  same  rule  as  in  criminal  cases.  In  the  instant  case,  the  order 
allowing  plaintiffs  to  prosecute  did  not  require  that  they  should 
pay  the  costs.  In  that  case,  the  payment  of  costs,  under  the 
last  clause  of  the  statute,  is  governed  by  the  rule  in  criminal 
cases.  Appellants  say  that  the  costs  should  have  been  taxed  to 
the  State.  We  have  seen  that  there  are  some  indications  that 
the  action  was  brought  by  relators  to  carry  out  their  private 
ends.  The  rule  in  criminal  cases  is  that,  if  the  prosecution 
fails,  the  court  trying  the  case  may  tax  the  costs  to  the  prosecut- 
ing witness,  if  satisfied  from  all  of  the  circumstances  that  the 
prosecution  was  malicious  or  without  probable  cause.  Code 
Section  5275.  The  taxing  of  the  costs  to  relators  is,  in  effect,  a 
finding  by  the  court  that  the  prosecution  was  without  probable 
cause.  Appellees  say  that  such  finding  by  the  trial  court  has 
the  force  of  a  jury  verdict.  However  this  may  be,  we  are  not 
disposed  to  compel  the  State  to  pay  these  costs. 
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3.  It  seems  unnecessary  to  consider  or  determine  the  ap- 
peal by  appellees.  The  main  point  is  that  the  court  did  not  rule 
on  their  motion  to  dismiss.  The  case  was  dismissed  on  the 
merits. 

The  judgment  is — Affirmed, 

Stevens,  C.  J.,  Weaver  and  De  Graff,  J  J.,  concur. 


David  Strader,  Appellant,  v.  N.  G.  Armstrong  et  al.,  Appellees. 

ECU8BAKD  AND  WIFE:  AUenatlon  of  Affections— Burden  of  Froof. 
A  husband  who  alleges  that  his  stepchildren  alienated  the  affections 
of  his  wife  must  establish  actual,  intentional,  and  malicious  aliena- 
tion.    Evidence  held  insufficient. 

Appeal  from  Linn  District  Court, — Mild  P.  Smith,  Judge. 

February  7,  1922. 

Action  for  damages  for  the  alleged  alienation  of  the  affec- 
tions of  plaintiff's  wife  through  a  malicious  conspiracy  of  the 
defendants.  Upon  motion  of  the  defendants  at  the  close  of  all 
the  testimony  the  court  directed  a  verdict  on  behalf  of  the  de- 
fendants and  entered  judgment  for  costs  against  plaintiff. 
Plaintiff  appeals. — Affirmed, 

Crissinan  &  lAnvUle,  for  appellant. 

C.  W.  Meek,  Johnson  &  Donnelly,  and  Redmond  &  Stewart^ 
for  appellees. 

De  Graff,  J. — Plaintiff  predicates  his  right  to  recover  dam- 
ages for  the  alienation  of  the  love  and  affection  of  his  wife  in 
that  the  **  defendants  maliciously  conspired  and  confederated 
together  for  the  purpose  and  with  the  intent  of  alienating  the 
affections  of  the  wife  of  this  plaintiff,  and  of  estranging  the 
peaceful  and  happy  domestic  relations  theretofore  existing  by 
and  between  plaintiff  and  his  said  wife. ' '  Upon  the  conclusion 
of  all  the  evidence  the  trial  court  directed  a  verdict  in  favor 
of  the  defendants  and  with  the  correctness  of  this  ruling  the 
appeal  concerns  itself. 
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Fact  questions  only  are  presented.  At  the  outset  it  may  be 
said  that  the  all^ation  of  conspiracy  finds  no  substantial  sup- 
port in  the  record.  There  is  no  concert  of  action  established, 
nor  is  malice  proved.  We  will  not  incumber  this  opinion  by  a 
detailed  recital  of  the  voluminous  record,  but  will  be  content 
to  recite  the  primary  and  controlling  facts. 

The  plaintiff  David  Strader  was  married  to  Sarah  A. 
Strader,  widow  of  Thomas  Armstrong,  in  the  year  1909  and 
they  continued  to  live  together  until  about  December  21,  1918. 
At  the  ^ime  of  marriage  Strader  was  about  54  years  of  age  and 
Mrs.  Strader  about  68  years.  Mrs.  Strader  by  her  first  marriage 
became  the  mother  of  nine  children,  all  of  whom  were  grown 
and  resided  separate  and  apart  from  their  mother.  The  de- 
fendants N.  Q.  Armstrong,  Louis  Armstrong  and  Mina  Meek 
are  her  children,  Christine  Armstrong  being  the  wife  of  N.  G. 
Armstrong  and  C.  W.  Meek  being  the  husband  of  Mina. 

Strader  had  formerly  lived  in  Illinois  where  his  first  wife 
died  a  few  years  prior  to  his  marriage  to  Mrs.  Strader.  He  also 
had  grown  children.  Mrs.  Strader  possessed  a  kindly  disposi- 
tion, and  was  devoutly  religious,  but  was  a-  woman  of  positive 
convictions.  She  owned  considerable  property,  and  in  the  set- 
tlement of  the  estate  of  her  first  husband,  her  children  had 
respectively  agreed  to  pay  her  $300  per  year  during  her  life. 
Strader  had  very  little  property  and  was  a  man  of  limited 
education. 

The  courtship  of  these  elderly  people  began  in  Los  Angeles 
while  Mrs.  Strader  was  on  a  visit  to  her  brother.  After  Strader 
returned  to  Illinois  his  appeals  to  Mrs.  Armstrong  were  made 
through  correspondence.  These  interesting  epistles  on  his  part 
stress  three  facts:  (1)  His  piety  (2)  His  poverty  (3)  Secrecy 
from  Mrs.  Armstrong's  children  and  (4)  His  eternal  love  and 
devotion  to  her. 

In  the  light  of  the  subsequent  record  these  matters  are  of 
considerable  moment,  and  concerning  these  letters  as  one  reads 
the  later  events  it  may  be  said,  *'He  doth  protest  too  much." 
The  course  of  true  love  apparently  ran  smoothly  for  a  while 
subsequently  to  the  marriage,  but  the  pathos  of  * '  John  Anderson, 
my  Jo,  John"  is  not  found  in  the  poetry  of  their  lives  after  a 


I 

i  few  years.    The  reasons  are  quite  apparent. 
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Mrs.  Strader  entertained  a  strong  dislike  to  Strader 's 
daughter  Alice,  and  whether  rightfully  or  not  that  dislike  con- 
tinued to  the  time  of  her  death.  Alice  married  a  nephew  of 
Mrs.  Strader  in  the  fall  of  1911  and  later  the  new  family  be- 
came a  part  of  the  household  of  the  Straders.  A  child  was  bom 
to  Alice  and  at  the  time  of  the  open  breach  between  the  Straders 
this  boy,  then  about  six  years  old,  became  a  contributing  cause 
to  the  strained  relations  between  the  Straders. 

Prom  the  time  of  their  marriage  Mr.  and  Mrs.  Strader  lived 
in  their  own  simple  way  undisturbed  and  uninterfered  with  by 
any  of  Mrs.  Strader 's  children.  None  of  them  ever  lived  with 
her  and  she  saw  them  only  upon  the  interchange  of  visits  be- 
tween them.  In  the  early  fall  of  1918  Mrs.  Strader  became  seri- 
ously ill  and  it  was  necessary  to  employ  help  to  care  for  her.  At 
this  time  Strader  asked  his  daughter  Alice  and  son-in-law 
Weatherwax  to  move  into  the  Strader  home  which  they  did. 
There  seems  to  have  always  existed  a  coldness  between  Strader 
and  the  children  of  Mrs.  Strader.  Her  son  Louis,  one  of  the 
defendants  herein,  after  his  discharge  from  the  Canadian  army 
and  upon  learning  of  his  mother's  sickness  came  to  visit  her. 
He  was  the  youngest  son  and  she  manifested  a  very  strong  af- 
fection for  him.  The  atmosphere,  however,  was  decidedly  chilled 
by  the  conduct  and  language  of  Strader  and  his  daughter's 
family  toward  Louis.  This  caused  some  resentment  on  the  part 
of  Mrs.  Strader  and  tended  to  intensify  the  situation. 

During  this  sickness^  there  was  some  talk  on  the  part  of 
Strader  about  her  boys'  looking  after  her  business.  It  is  shown, 
however,  that  no  child  of  hers  ever  asked  about  her  money  or 
interfered  with  her  business  or  her  home  relations.  She  had  the 
reputation  of  being  a  close  and  careful  business  woman.  Strader 
had  earned  practically  nothing  during  this  period  although  he 
apparently  was  quite  attentive  to  Mrs.  Strader  and  from  out- 
ward appearances  they  were  getting  along  fairly  well. 

About  this  time  it  was  realized  that  Mrs.  Strader,  due  to 
her  advanced  age,  would  not  recover  from  her  sickness  and  upon 
the  request  of  Mrs.  Strader  and  with  a  more  or  less  reluctant 
consent  on  the  part  of  Strader  it  was  determined  that  her  son 
N.  G.  Armstrong  should  be  appointed  as  trustee  to  look  after 
her  business  affairs.    A  trust  agreement  was  drawn  by  C.  W. 
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Meek,  an  attorney  in  Cedar  Rapids,  and  it  was  signed.  On  the 
eifening  that  the  agreement  was  brought  to  the  Strader  home 
for  signatures  there  were  present  Mr.  and  Mrs.  Strader,  his 
daughter  Alice  Weatherwax,  a  nurse  Mrs.  Starbuck,  Mrs. 
Strader 's  daughter  Mrs.  Sohlotterback,  and  her  son  N.  G.  Arm- 
strong. Alice  prepared  the  evening  meal  but  did  not  remain  in 
the  home.  She  and  her  father  had  a  conference  upstairs,  and 
it  appears  that  after  Alice  left  the  house  she  hurried  to  the 
Security  Savings  Bank  where  a  deposit  box  had  beeii  rented 
jointly  in  her  and  her  father's  name.  She  then  went  to  the 
Cedar  Rapids  Savings  Bank  where  she  rented  another  deposit 
box  in  her  own  name  and  placed  therein  certain  bundles  of  cash 
and  papers.  The  cash  aggregated  over  $3,500.  Unknown  to  her 
shq  had  been  followed  by  reason  of  the  suspicious  circumstances 
in  the  Strader  home.  This  matter  became  known  to  the  family 
and  Strader  himself  was  acquainted  with  the  fact  that  it  was 
known.  His  own  remark  on  the  evening  in  question  indicated 
the  workings  of  a  guilty  conscience.    He  said : 

**Now  mother,  whatever  you  do,  tell  them  I  have  always 
been  good  to  you." 

It  is  the  claim  of  the  defendants  that  some  $6,000  or  $7,000 
of  Mrs.  Strader 's  moneys  were  missing  and  unaccounted  for  in 
less  than  two  years  prior  to  the  date  of  this  evening  meal.  Later 
an  action  in  court  for  an  accounting  was  instituted  by  the 
trustee  under  the  trust  agreement  against  Strader,  and  the  testi- 
mony elicited  upon  this  trial  served  to  break  the  last  bond  be- 
tween this  aged  couple  and  on  her  own  initiative  she  left  him 
and  went  to  stay  temporarily  with  her  daughter  Mrs.  Meek. 

Later  when  Mrs.  Strader  was  fully  convinced  that  he  had 
cheated  and  defrauded  her,  and  had  circulated  uncomplimentary 
stories  about  some  of  her  children,  her  love  for  him  vanished 
and  she  decided  and  did  institute  an  action  for  a  divorce.  By 
reason  of  her  death  the  divorce  action  was  abated. 

If  we  single  out  each  of  the  defendants  to  discover  from 
tliis  record  the  evidence  which  tends  to  connect  him  or  her  as  a 
moving  cause  for  the  alienation  of  the  affections  of  Mrs.  Strader 
for  her  husband  it  will  be  found  wanting.  The  name  Christine 
Armstrong  is  wholly  isolated  from  the  events  narrated,  and  no 
witness  connects  her  with  anything  said  or  done  that  is  the 
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proximate  cause  of  the  alleged  damage.  The  same  is  true  as  to 
Louis  Armstrong.  Not  a  line  of  testimony  tends  to  prove  that 
Mina  Meek  encouraged  her  mother  to  remain  away  from  Strader, 
but  she  did  advise  her  mother  not  to  get  a  divorce.  Mrs.  Medc 
was  a  mother  of  a  large  family  and  was  in  delicate  health.  Her 
mother's  presence  in  the  Meek  home  required  her  time  and 
energy,  and  she  would  have  been  pleased  had  there  been  any 
other  sensible  solution  of  the  problem  and  have  her  mother 
reside  elsewhere.  She  did  what  any  devoted  daughter  would 
do  under  the  circumstances. 

N,  Q.  Armstrong  acted  upon  the  request  of  the  real  parties 
in  interest,  and  the  defendant  Meek  being  a  competent  and 
reputable  lawyer  living  in  the  same  city  was  asked  to  draft  the 
trust  agreement.  It  may  have  saved  a  little  embarrassment  to 
both  of  these  men  had  a  lawyer  outside  the  family  been  selected, 
but  we  see  no  reason  to  criticize  the  action  taken.  It  was  be- 
lieved by  the  children,  who  were  in  closest  touch  with  the  situ- 
ation and  with  good  reason,  that  S trader  was  quietly  and  deceit- 
fully taking  the  mother's  money,  and  a  sense  of  filial  duty  in- 
duced them  to  give  their  mother  such  aid  as  was  in  their  power. 

It  is  clearly  shown  that  Mrs.  Strader's  attitude  and  dis- 
position towards  Strader  was  not  the  result  of  anything  said  or 
done  by  the  defendants  by  concert  of  action  or  otherwise,  but 
this  feeling  on  her  part  finds  its  origin  in  her  discovery  that  he 
was  untruthful,  that  he  had  deceived  her  and  that  he  was  un- 
kind to  her  children.  This  is  her  testimony  given  in  conversa- 
tion with  her  own  pastor  and  with  attorney  Redmond  who  de- 
sired to  know  the  very  truth  of  the  matter  before  consenting 
to  act  on  her  behalf. 

The  motives  of  a  child  are  presumed  to  be  good  until  the 
contrary  is  made  to  appear,  and  the  burden  of  proof  is  upon  the 
plaintiff  to  show  not  only  actual  alienation  of  the  affections  but 
that  this  was  caused  by  the  interference  of  the  children  acting 
intentionally  and  maliciously.  Heisler  v,  Heisler,  151  Iowa  503 ; 
Pooley  V.  Duifon,  165  Iowa  745;  McGregor  v.  McGregor,  (Ky.) 
115  S.  W.  802;  Gertmini  v.  Brunelli,  46  L.  R.  A.  (N.  S.)  465. 

The  only  question  presented  by  this  appeal  is  the  sufficiency 
of  the  testimony  to  take  the  case  to  the  jury.  Had  a  verdict 
been  returned  for  plaintiff,  the  trial  court  would  have  been 
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justified  in  setting  the  same  aside  on  this  record.  The  scintilla 
doctrine  has  been  repudiated.  McOlade  v.  City  of  Waterloo, 
178  Iowa  11.  There  is  nothing  in  the  testimony  before  us  from 
which  a  jury  could  reasonably  find  that  the  defendants  were 
acting  in  bad  faith  or  were  doing  things  maliciously  to  accom- 
plish the  separation  of  this  elderly  couple.  The  law  is  tender  of 
parental  relationship.  These  defendants  were  not  dominant 
personages  in  the  life  or  business  affairs  of  Mrs.  Strader.  Chil- 
dren naturally  have  extreme  solicitude  for  the  welfare  of  the 
parent,  especially  the  mother,  and  their  good  faith  is  not  to  be 
impeached  by  mere  advice  given.  See  Busenbark  v.  Busenbark, 
150  Iowa  7. 

The  trial  court  was  justified  in  holding  that  plaintiff -s  con- 
duct when  truthfully  brought  home  to  the  knowledge  of  his  wife 
was  the  proximate  cause  of  the  estrangement  of  the  wife  from 
him^  and  that  the  defendant  children  did  nothing  but  what  is 
sanctioned  and  sanctified  by  the  relationship  of  parent  and  child 
and  by  natural  justice.  The  judgment  entered  by  the  trial  court 
is  therefore — Affirmed, 

Stevens,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Union  Petroleum  Company,  Appellee,  v.  Indian  Petroleum 
Company,  Appellant;  A.  C.  Cherry,  Intervener,  Appellee. 

TAXATION:    Void  Assessmdnt.    An  assessment  on  the  corporate  stock 

1  of  a  merchant  corporation  (instead  of  on  the  stock  of  merchandise) 
is  void,  and  necessarily  is  not  a  charge  on  the  funds  of  the  cor- 
poration in  the  hands  of  a  receiver.     (Sees.  1318,  1323,  Code,  1897.) 

TAXATION:     Aflsessment — ^Appeal — ^Void  Aflseasiaont.    A  void  assess- 

2  ment  may  be  questioned  even  though  na  appeal  has  been  taken 
therefrom. 

Appeal  from  Cedar  Rapids  Superior  Court, — Atiierton  B. 

Clark,  Judge. 

February  7, 1922. 

Action  on  a  claim  filed  with  the  receiver  of  the  defendant 
company  by  the  county  treasurer  of  Linn  County  for  taxes 
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assessed  against  the  company  for  the  year  1919.  The  trial  court 
established  the  claim  and  directed  the  payment  thereof  by  the 
receiver.    Defendant  appeals. — Reversed, 

Barnes,  Chamberlain  &  Hamlik,  for  appellant. 
H.  K,  Lockwood  and  C.  L.  Taylor,  for  appeMee. 

Db  (Jraff,  J. — The  original  action  in  this  case  involved  the 
collection  of  an  acconnt  owing  by  the  Indian  Petroleum  Com- 
pany to  the  Union  Petroleum  Company.    The  defendant  com- 

1  Taxation-  void  P^'^y  ^^  insolvent  End  the  court  appointed  a 
assessment.  rcccivcr  who  took  posscssion  of  all  assets,  sold 

the  same  and  asked  for  an  order  for  the  distribution  of  the  pro- 
ceeds among  the  creditors  of  the  company. 

The  county  treasurer,  as  intervener,  filed  a  claim  with  the 
receiver  for  taxes  assessed  against  the  company  for  the  year 
1919.  The  receiver,  answering  the  petition  of  intervention,  de- 
nied that  the  tax  was  a  proper  charge  against  him  as  receiver 
and  denied  generally  any  liability  for  payment  on  the  part  of 
the  company.  The  trial  court  determined  that  the  claim  was 
legal  and  proper  and  directed  the  receiver  to  pay  the  same. 

The  Indian  Petroleum  Company  is  a  mercantile  corpora- 
tion engaged  in  operating  gas  filling  stations  and  selling  gaso- 
line, lubricating  oils  and  automobile  accessories  in  the  city  of 
Cedar  Rapids,  Iowa  and  elsewhere.  The  receiver  was  appointed 
October  2,  1918  and  operated  the  business  of  said  company  until 
May  21,  1919,  when  the  assets  and  properties  of  the  company 
were  sold  under  order  of  court. 

In  the  early  part  of  the  year  1919  a  blank  form  of  cor- 
porate  statement  was  sent  by  the  city  assessor  to  the  secretary 
of  the  defendant  company  who  returned  it,  signed  but  unveri- 
fied, showing  that  there  were  outstanding  4,021  shares  of  capital 
stock  with  a  par  value  of  $10  each.  Above  the  secretary's  signa- 
ture on  said  return  were  these  words:  **This  company  is  now 
in  the  hands  of  a  receiver."  The  company  was  in  fact  insolv- 
ent at  said  time  with  assets  sufficient  to  pay  the  creditors  about 
75  per  cent  of  the  claims  filed  with  the  receiver.  The  city  asses- 
sor proceeded  to  assess  a  tax  against  the  company  on  the  basis 
of  the  capital  stock  returned,  no  personal  property  being  found 
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belonging  to  the  corporation.  No  notice  of  the  assessment  of 
taxes  was  given  to  the  receiver  and  the  matter  was  not  brought 
to  his  attention  until  April  or  May  in  1920. 

On  August  3,  1920  the  county  treasurer  of  Linn  County 
filed  in  the  office  of  the  clerk  of  the  superior  court  of  Cedar 
Rapids  in  which  said  cause  was  pending  a  claim  for  taxes  for 
the  year  1919  in  the  sum  of  $1,171.36. 

Two  primary  questions  are  presented  by  this  appeal:  (1) 
Was  the  assessment  as  made  against  the  defendant  company 
valid?  (2)  If  valid,  are  the  assets  in  the  hands  of  jthe  receiver 
chargeable  for  the  payment  of  the  taxes  f  The  defendant  com- 
pany must  be  classified  as  a  mercantile  corporation  and  is  assess- 
able under  Section  1318  of  the  Code.  When  the  statute  provides 
a  method  for  the  assessment  of  property  that  method  is  exclusive. 
Wahkonsa  Inv,  Co.  v.  City  of  Ft.  Dodge,  125  Iowa  148 ;  Layman 
V.  laum  Tel.  Co,,  123  Iowa  591. 

The  assessment  in  the  instant  case  was  erroneously  made 
under  the  provisions  of  Section  1323  of  the  Code.  This  section 
contemplates  assessments  against  stockholders  and  finds  no 
application  as  a  proper  method  of  assessment  in  the  case  at  bar. 
The  instant  obligation  is  not  a  tax  upon  the  personal  property 
in  the  hands  of  the  receiver  and  does  not  purport  to  be  such. 
There  is  no  valid  reason  why  property  in  the  hands  of  a  receiver 
should  not  be  subject  to  the  payment  of  taxes,  but  they  must 
be  assessed  in  conformity  to  law.  If  a  legal  assessment  is  made 
it  is  the  duty  of  the  person  assessed  to  present  himself  at  the 
office  of  the  treasurer  and  pay  the  taxes.  Section  1403  Code 
1897.    See  Huiscamp  Bros,  v.  Albert,  60  Iowa  421. 

If  the  county  has  acquired  no  lien  for  taxes  upon  personal 
property  in  the  hands  of  a  receiver,  pending  litigation  concern- 
ing the  priority  of  liens  already  existing  and  attached,  the 
county  has  no  claim  on  the  property  or  its  proceeds  in  his  hands 
for  taxes  levied  on  the  property.  Howard  County  v.  Strother, 
71  Iowa  683.  A  fortiori  a  receiver  is  not  liable  for  an  invalid 
assessment  against  the  company  or  corporation  he  represents 
which  is  made  after  his  appointment. 

The  fact  that  no  appeal  was  taken  from  the  assessment  made 
is  not  fatal  to  the  objections  made  by  the  receiver  to  the  assess- 
ment.   A  void  assessment  is  not  subject  to  statutory  provisions 
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governing  an  appeal  from  a  valid  assessment. 

2.  Taxation:   m-       t  ^  y  m  i    n 

sessment:   appe*! :  LaV^IUm  V.  lOWa  Tel.  Co.,  SUpra. 

aaseeamen  ^^  ^.^  ^.^^  ^^^  ^  moment  the  Other  angle 

of  this  case.  It  is  the  settled  law  in  matters  of  receiverships 
that,  in  the  distribution  of  the  assets  by  the  receiver,  debts  of  the 
company  existing  at  the  time  of  the  receivership  take  precedence 
over  debts  arising  thereafter,  subject  to  the  necessary  expenses 
of  the  receivership  in  preserving  its  property  or  in  the  prosecu- 
tion of  the  business  of  the  company  if  so  authorized  by  the 
court.  A  corporation  is  not  dissolved  by  the  appointment  of  a 
receiver.  It  continues  to  exist  and  can  exercise  its  franchise 
and  discharge  its  duties,  provided  these  things  can  be  done 
without  interfering  with  the  lawful  management  of  the  property 
by  the  receiver.  Furthermore  it  may  be  stated  as  a  general 
proposition  of  law  that  claims  which  are  unascertainable  and 
on  which  no  right  of  action  exists  at  the  time  a  receiver  is  ap- 
pointed cannot  be  proved  against  the  assets  in  his  hands.  23 
Ruling  Case  Law  102;  People  v.  MeiropoUtan  Surety  Co.,  205 
N.  Y.  135  (98  N.  E.  412,  Ann.  Cas.  1913  D  1180). 

A  distin^ction  must  be  made  between  taxes  on  corporation 
existence  and  taxes  upon  its  property  and-  income.  As  has  been 
indicated  Code  Section  1323  et  seq.  authorizes  the  corporation 
to  collect  a  tax  assessable  to  its  stockholders  and  creates  a  lien 
on  their  stock  and  a  right  to  enforcement.  With  such  a  matter 
a  receiver  has  no  concern  and  to  which  the  receiver  could  not 
have  objected.    See  Umted  States  v.  Whitridge,  231  U.  S.  144. 

The  1919  tax  in  question  was  levied  after  the  appointment 
of  the  receiver,  and  not  in  conformity  to  statutory  method.  Con- 
sequently there  was  not  a  valid  assessment  against  either  the 
receiver  or  the  corporation. 

Wherefore  the  findings  and  judgment  of  the  trial  court 
are — Reversed. 

Stevens,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


MiNDA  Webster,  Appellee,  v.  Modern  Woodmen  of  America, 
Appellee,  et  al.,  Interveners,  Appellants. 

MABBIAQE:    What  Law  Govenu — ^Foreign  Divorce.    A  marriage  eon- 
tracted  and  consummated  in  this  state  between  residents  of  this 
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state  is  valid  notwithstanding  the  fact  that  it  was  performed  within 
one  year  after  one  of  the  parties  thereto  had  been  divorced  in  a 
foreign  state,  the  laws  of  which  invalidate  all  remarriages  of  di- 
vorcees within  the  year  following  the  date  of  the  decree.  So  held 
in  a  contest  over  the  proceeds  of  a  policy  of  insurance. 

Appeal  from  Henry  District  Court. — Oscar  Hale,  Judge. 

February  7, 1922. 

Action  at  law,  tried  to  the  court,  by  agreement,  without  a 
jury,  to  recover  upon  a  certificate  issued  by  defendant  on  the 
life  of  Jed  Webster,  deceased,  in  which  plaintiff  w^as  named  as 
beneficiary.  The  defendant  made  no  contest,  but  asked,  and 
was  permitted  by  the  court,  to  pay  the  amount  of  the  policy 
into  court.  This  was  done,  and  the  defendant  discharged  from 
further  liability.  Interveners  claim  that  the  proceeds  of  the 
policy  should  go  to  them,  and  not  to  the  plaintiff.  Trial  to  the 
court  upon  an  agreed  statement  of  facts.  The  trial  court  found 
for  plaintiff,  and  interveners  appeal. — Affirmed, 

J.  0.  Priest,  for  appellants. 

Oaler  &  OcUer,  for  appellee. 
• 

Preston,  J. — There  is  no  conflict  in  the  testimony  as  to 
the  material  facts.  The  question  is  whether  plaintiff  or  inter- 
veners are  entitled  to  the  money.  Interveners  are  the  children 
and  only  heirs  of  deceased. 

It  appears  that  Jed  Webster  first  became  a  member  of  de- 
fendant association  in  1894,  at  Merritt,  Illinois,  and  the  $2,000 
certificate  was  issued  to  him.  At  that  time,  he  made  his  then 
wife,  Emma  Webster,  the  beneficiary  in  the  certificate.  She 
was  the  mother  of  appellants.  She  died  in  1913.  On  Septem- 
ber 12,  1919,  plaintiff  obtained  a  divorce  from  her  then  hus- 
band, Lewis,  in  the  courts  of  Illinois.  That  decree  provides  in 
part: 

**It  is  therefore  ordered,  adjudged,  and  decreed  by  the 
court  that  the  said  complainant  be,  and  she  is,  divorced  from 
said  defendant,  and  the  bonds  of  matrimony  existing  between 
complainant  and  defendant  be  and  the  same  are  hereby  dis- 

VoL.  192  lA.— 87 
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solved,  and  said  parties  and  each 'thereof  is  freed  from  the  ob- 
ligations thereof,  subject  to  the  provisions  of  the  statutes  of  the 
state  of  Illinois  in  regard  to  the  remarriage  of  divorced  per- 
sons.'' 

On  September  15,  1919,  plaintiff  removed  from  Illinois  to 
Mt.  Pleasant,  Iowa,  and  on  September  20,  1919,  deceased,  Jed 
W'cbster,  removed  from  Illinois  to  Mt.  Pleasant.  Both  were 
employed  in  the  state  hospital  there.  They  lived  together  as 
husband  and  wife,  at  Mt.  Pleasant,  Iowa,  from  the  time  of  their 
marriage  until  his  death,  and  were  so  living  at  the  time  of  his 
death  at  Mt.  Pleasant,  Iowa.  Plaintiff  and  her  deceased  hus- 
band were  married  at  Mt.  Pleasant,  Iowa,  May  25,  1920.  This 
was  a  little  more  than  eight  months  after  plaintiff  had  divorced 
Lewis.  On  June  15,  1920,  the  original  benefit  certificate  was 
surrendered  by  deceased,  and  a  new  one  issued  to  him  of  that 
date,  in  which  he  named  this  plaintiff,  wife,  as  the  beneficiary. 
Deceased,  Jed  Webster,  died  August  31,  1920,  in  Iowa.  It  is 
admitted  that  at  that  time  the  beneficiary  certificate  was  in  full 
force.  It  was  stipulated  that  plaintiff  paid  the  funeral  ex- 
penses of  her  deceased  husband,  amounting  to  $450.  It  was  also 
stipulated  that  the  statute  of  Illinois,  in  relation  to  divorces,  is 
correctly  set  out  in  the  petition  of  intervention.  It  was  further 
stipulated  that  the  last  benefit  certificate  was  delivered  by  de- 
fendant to  said  Jed  Webster  at  Mt.  Pleasant,  Iowa,  and  was  in 
his  possession  at  the  time  of  his  death,  and  is  now  in  the  pos- 
session of  plaintiff;  that  all  premiums,  assessments,  and  dues 
on  the  certificate  sued  on  were  paid  by  deceased,  and  that  none 
of  the  same  were  paid  by  interveners;  that  plaintiff  and  her 
deceased  husband  were  actual  residents  of  Henry  County,  Iowa, 
from  the  date  of  their  removal  from  Illinois,  in  September, 
1919,  to  his  death;  and  that  plaintiff  is  still  an  actual  resident 
of  said  county.  Defendant  is  a  fraternal  beneficiary  society, 
organized  under  the  laws  of  Illinois,  with  the  right  to  transact 
business  in  Iowa. 

The  petition  of  intervention  admits  that  appellee  pretended 
to  marry  Jed  Webster,  May  25,  1920,  but  they  say  that  said 
marriage  was  not  lawful  and  was  void,  because  in  conflict  with 
the  laws  of  Illinois  and  with  the  decree  of  divorce ;  that,  because 
of  this,  plaintiff  had  no  insurable  interest  in  the  life  of  de- 
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ceased  at  the  time  the  certificate  sued  on  was  issued.  Though 
it  is  argued  by  appellants  that  a  person  must  bear  a  certain  rela- 
tion to  deceased,  we  do  not  find  in  the  abstract  that  the  Illinois 
statute  or  the  by-laws  of  defendant  were  proved  or  admitted, 
or  that  they  are  set  out  in  the  abstract. 

The  statute  of  Illinois  provides  that,  when  a  divorce  is 
granted,  neither  party  shall  marry  again  within  one  year  from 
the  time  the  decree  is  granted ;  and  that  every  person  marrying 
contrary  to  the  provisions  of  this  section  shall  be  punished 
by  imprisonment  in  the  penitentiary,  and  said  marriage  shall 
be  held  absolutely  void.  The  Iowa  statute,  Section  3181,  Code 
Supplement,  1913,  provides  that,  in  every  case  in  which  a  di- 
vorce is  decreed,  neither  party  shall  marry  again  within  a  year 
from  the  date  of  said  decree,  unless  permission  to  do  so  is 
granted  by  the  court,  and  that  any  person  marrying  contrary 
to  the  provisions  of  this  act  shall  be  deemed  guilty  of  a  misde- 
meanor, and  punished.  This  statute  does  not,  as  does  the  Illi- 
nois statute,  in  express  words  declare  that  the  marriage  con- 
trary thereto  is  void.  On  the  contrary,  it  impliedly  confers 
power  upon  the  court  to  grant  permission  to  do  so  in  the  decree. 
Lee  V.  Lee,  150  Iowa  611.  Nor  is  there,  in  the  section  of  the 
statute  just  referred  to,  any  necessary  implication  that  such 
a  marriage  is  void.    Farrell  v,  Farrell,  190  Iowa  919. 

Code  Section  3151  provides  that: 

**A  marriage  between  persons  prohibited  by  law,  or  be- 
tween persons  either  of  whom  has  a  husband  or  wife  living,  is 
void;  but,  if  the  parties  live  and  cohabit  together  after  the 
death  or  divorce  of  the  former  husband  or  wife,  such  marriage 
shall  be  valid." 

Under  this  statute,  it  has  been  held  that  a  bigamous  mar- 
riage is  void.    Drummond  v.  Irish,  52  Iowa  41. 

We  take  it  that  the  principal  point  in  the  case  is  whether 
plaintiff  shall  be  denied  the  proceeds  of  the  benefit  certificate 
because  of  her  marriage  within  a  year  after  the  divorce.  Appel- 
lants cite  Illinois  cases  to  sustain  their  contention,  and  the 
courts  of  some  other  states  follow  the  same  rule.  It  is  probable 
that  the  Illinois  court  would  sustain  appellants'  contention; 
and  yet  the  courts  of  Dlinois  have  held,  by  inference  at  least, 
that  marriages  made  in  other  states,  after  a  divorce  in  Illinois 
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and  within  the  period  of  prohibition,  are  valid,  except  as  to 
property  and  personal  rights  in  Illinois;  that  the  prohibition 
to  remarry  applies  only  to  residents  or  parties  within  the  state 
of  Illinois, — thus  by  justifiable  inference  holding  that  the  law 
would  not  apply  to  residents  of  other  states,  and  that  the  mar- 
riage would  be  valid  elsewhere.  Wilson  v.  Cooky  256  111.  460 
(100  N.  E.  222) ;  People  v,  Prouty,  262  111.  218  (104  N.  E. 
387).  See,  also,  Gardner  v.  Gardner,  232  Mass.  253  (122  N. 
E.  308).  In  this  last  named  case,  there  was  the  question  as  to 
whether  the  parties  living  in  Massachusetts  left  there  for  the 
purpose  of  evading  the  Massachusetts  law  by  going  to  New 
York  to  have  the  marriage  solemhized  there.  There  is  no  pre- 
sumption in  the  instant  case  that  plaintiff  and  deceased  left 
Illinois  and  came  to  Iowa  for  the  purpose  of  evading  the  Illi- 
nois law.  State  v.  Kimbrough,  52  L.  R.  A.  668.  There  is 
nothing  in  the  record  indicating  that  such  was  the  fact.  On 
the  contrary,  the  fact  that  they  did  not  marry  for  eight  months 
after  coming  to  Iowa  tends  to  negative  such  an  intention.  They 
never  returned  to  Illinois,  and  there  is  nothing  in  the  record 
tending  to  show  that  they  ever  intended  to  do  so.  If  plaintiff 
had  remarried  in  Illinois,  where  the  divorce  was  granted,  and 
this  case  was  pending  in  Illinois,  a  different  question  would  be 
presented.  Our  own  decisions  are  contrary  to  appellants'  con- 
tention. In  Dudley  v.  Dudley,  151  Iowa  142,  defendant  was 
divorced  in  Iowa,  while  our  statute,  Section  3181,  was  in  force. 
She  immediately  went  to  Nebraska  and  was  married,  and  at 
once  returned  to  Iowa.  We  held  that  the  marriage  was  not 
in  violation  of  our  law,  as  it  took  place  in  Nebraska ;  that  it  was 
not  in  violation  of  the  Nebraska  law,  for  the  reason  that  there 
was  no  decree  entered  in  that  state  forbidding  the  remarriage. 
The  marriage,  being  good  in  Nebraska,  where  consummated,  was 
valid  when  the  parties  returned  to  Iowa.  It  was  held,  and  is 
generally  held,  that  a  marriage  valid  where  solemnized  is  valid 
everywhere.  Numerous  cases  are  cited  in  the  Dudley  case,  151 
Iowa,  at  145,  including  an  Illinois  case.  See,  also,  Farrell  v. 
Farrell,  190  Iowa  919;  26  Cyc.  829;  12  Corpus  Juris  467;  State 
V.  Shattuck,  69  Vt.  403  (40  L.  R.  A.  428) ;  Succession  of  Hernan- 
dez, 46  La.  962  (24  L.  R.  A.  831).  The  decree  of  the  Illinois 
court  had  no  extra-territorial  effect.    Dudley  v.  Dudley,  and  the 
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other  cases  cited  supra,  and  Lee  v.  Lee,  150  Iowa  611,  615.  The 
decree  of  divorce  was  not  conditional.  The  provision  in  the 
decree  as  to  remarriage  was  not  a  condition  precedent.  There 
was  no  attempt  to  make  the  decree  take  effect  at  some  future 
time,  or  upon  the  happening  of  some  event.  It  was  a  sort  of 
prohibition  which  did  not  change  in  any  way  the  absolute  effect 
of  the  divorce  granted.  The  parties  were  no  longer  husband 
and  wife  after  the  divorce.  There  was  simply  an  impediment  to 
their  marriage  again  within  the  period  of  one  year,  within  the 
state  of  Illinois.  In  some  states,  an  attempt  has  been  made  to 
make  divorces  conditional,  or  to  defer  the  taking  effect  of  the 
divorce  to  some  future  time.  Dtvrland  v.  Durland,  67  Kan.  734 
(63  L.  R.  A.  959).  But  such  is  not  the  Illinois  statute.  Our 
statute.  Code  Section  3139,  provides  that  marriage  is  a  civil 
contract.  It  is,  too,  a  status — one  of  the  domestic  relations. 
Barney  v.  TmvrteUotte,  138  Mass.  106,  108;  Hamilton  v.  McNeiU, 
150  Iowa  470,  478;  In  re  Estate  of  Wittick,  164  Iowa  485,  487; 
Beach  v.  Beach,  160  Iowa  346,  348.  The  plaintiff  and  her  di- 
vorced husband,  after  the  divorce,  were  divorced  or  not  di- 
vorced, married  or  unmarried.  If  they  were  divorced,  then 
her  marriage  to  Jed  Webster,  deceased,  in  Iowa,  was  not  void, 
even  though,  had  it  occurred  in  Illinois,  she  would  have  been 
subject  to  the  penalties  provided  by  the  Illinois  statutes.  They 
were,  however,  married  in  Iowa,  which  was  thereafter  their 
domicile  up  to  the  time  of  the  husband's  death,  and  is  still  the 
domicile  of  plaintiff. 

It  is  contended  by  appellee  that,  in  issuing  the  certificate 
sued  on,  the  defendant  association  accepted  plaintiff  as  the 
wife  and  legal  beneficiary  of  deceased,  and  the  company  accepted 
premiums  paid  by  them  to  the  date  of  his  death ;  that  thereby 
the  company  waived  any  right  to  declare  any  forfeiture  of  the 
policy;  and  that  no  third  person  is  in  position  to  question  the 
validity  of  the  contract  of  insurance,  which  includes  the  desig- 
nation of  the  beneficiary;  that  there  is  no  privity  of  contract 
between  the  association  and  interveners,  hence  they  are  estopped 
from  setting  up  any  question  as  to  the  validity  of  the  policy,  so 
far  as  the  beneficiary  is  concerned ;  that  they  are  occupying  the 
inconsistent  positions  of  declaring  that  the  policy  is  still  in 
force  in  all  particulars  except  as  to  the  beneficiary,  and  de- 
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daring  it  invalid  as  to  the  beneficiary ;  that  appellants  may  not 
occupy  such  contradictory  positions.  There  may  be,  and  we 
are  inclined  to  think  there  is,  force  in  this  contention;  but  the 
question  is  not  as  fully  argued  as  some  other  questions  relied 
upon  for  affirmance.  Under  such  circumstances,  we  pass  to  other 
points  of  the  case,  without  definitely  deciding  that  one. 

.  The  policy  or  certificate  sued  on,  was  an  Iowa  contract,  be- 
cause the  new  application  was  in  this  state;  the  policy  was  de- 
livered at  Mt.  Pleasant,  in  this  state;  the  performance  or  pay- 
ment must  be  made  in  this  state ;  both  the  insured  and  the  bene- 
ficiary were  residents  of  this  state;  and  deceased  died  here. 
These  circumstances  determine  the  locus  of  the  contract.  Moran 
V,  Moran,  144  Iowa  451,  459.  The  status  or  condition  of  a  per- 
son, the  relation  in  which  he  stands  to  another  person  and  by 
which  he  is  qualified  or  made  capable  to  take  certain  rights  in 
that  other's  property,  is  fixed  by  the  law  of  the  domicile;  and 
this  status  and  capacity  are  to  be  recognized  and  upheld  in  every 
other  state,  so  far  as  they  are  not  inconsistent  with  its  own  laws 
and  policy,  subject  to  this  limitation:  that,  upon  the  death  of 
any  man,  the  status  of  those  who  claim  succession  or  inheritance 
in  his  estate  is  to  be  ascertained  by  the  law  under  which  that 
status  was  acquired.  The  personal  property  is  to  be  distributed 
according  to  the  law  of  his  domicile  at  the  time  of  his  death, 
and  his  real  estate  descends  according  to  the  law  of  the  place  in 
which  it  is  situated;  but  in  either  case  it  is  according  to  those 
provisions  of  that  law  which  regulate  the  succession  or  the  in- 
heritance of  persons  having  such  a  status.  Shick  v.  Howe,  137 
Iowa  249,  250 ;  Ross  v,  Ross,  129  Mass.  243,  248 ;  12  Corpus  Juris 
459.  The  money  is  here,  within  the  jurisdiction  of  the  Iowa 
courts.  The  remedy  in  this  case  must  be  administered  by  the 
Iowa  courts;  and  hence  the  Iowa  law  will  prevail.  The  court 
will  not  carry  into  effect  any  forfeiture  or  penalties  prescribed 
by  the  laws  of  Illinois.  The  laws  of  Illinois  cannot  govern  a 
status  created  under  the  law  of  another  state,  except  in  its  own 
jurisdiction.  The  marriage  ceremony  was  duly  performed  in 
Iowa,  and  thereafter  plaintiff  and  her  deceased  husband  lived 
together  as  husband  and  wife.  The  marriage  relation  existed  be- 
tween them. 

Some  other  points  are  argued,  but  those  noticed  are,  we 
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think,  controllmg.    We  reach  the  conclusion  that  the  judgment 
of  the  trial  court  was  right. 

Another  case  between  the  same  plaintiff  and  the  same  inter- 
veners, but  involving  the  proceeds  of  a  like  certificate  in  the 
Eoyal  Neighbors,  was  consolidated  with  this  one,  and  tried 
under  the  same  stipulations  of  fact,  and  submitted  together  in 
this  court.  The  decision  of  the  first  mentioned  case  controls 
the  last  named  case  as  well,  and  both  are — Affirmed. 

Stevens,  C.  J.,  Weaver  and  De  Graff,  JJ.,  concur. 


Horace  E.  Belknap,  Appellant,  v.  City  of  Onawa,  Appellee. 

MTJNIOIPAIi  00BP0BATI0N8:     Public  ImprovementB — Assejunnentfl — 

1  Actual  Value  of  Property.  The  statutory  provision  that  special 
assessments  against  property  shall  not  exceed  25  per  cent  of  its 
actual  value  at  the  time  of  levy  means  that  the  assessment  shall 
not  exceed  25  per  cent  of  that  value  which  the  property  has  after 
the  improvement  is  fully  completed.     (Sec.  792-a,  Code  Supp.,  1913.) 

BiUKIOIPAIi  OORPOBATIOKS:     Public  Improvements — Excessive  As- 

2  sessments.  Record  reviewed,  and  held  to  show  assessments  in  ex- 
cess of  25  per  cent  of  the  actual  value  of  the  property. 

Appeal  from  Monona  District  Court. — ^W.  G.   Sears,  Judge. 

February  14,  1922. 

Appeal  from  the  action  of  the  district  court  in  confirming 
a  special  assessment  for  paving,  levied  by  the  city  council  of 
Onawa,  Iowa,  against  the  property  of  the  appellant. — Modified 
and  affirmed. 

C.  E.  UnderhUl,  for  appellant. 

MUes  W.  Newhy  and  C,  E.  Cooper,  for  appellee. 

Faville,  J. — The  appellant  is  the  owner  of  one  half  of 
Block  70  in  the  city  of  Onawa,  the  said  tract  being  divided 
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into  four  lots,  described  as  Lots  5,  6,  7,  and  8,  and  numbered  in 

1.  MUNICIPAL  ooB-  '^^^  order,  beginning  at  the  east  lot.     The  lots 

poBATioNs:  pub-  i^QQ  upon  Iowa  Avenue,  and  there  is  a  street 

lie    improvementa :  ^  ' 

SSSlTJaiJi  of   ^^  ^^^  ^^^  ®^^®  ^^^  ^^^  ^^®  ^^  ^^^  ^^^  ^^^® 

property.  ^f  Block  70,  both  of  which  were  also  paved. 

The  work  of  paving  was  completed  in  the  year  1919,  and  proper 
proceedings  were  had  for  the  assessment  of  the  appellant's 
property.  The  appellant  appeared  before  the  city  council  and 
filed  objections  to  the  proposed  assessment  on  his  property,  as 
included  in  the  schedule  filed  before  the  city  council,  and  a 
substantial  reduction  was  made  in  the  proposed  asvsessment.  He 
prosecuted  his  appeal  from  the  action  of  the  city  council  to  the 
district  court  of  Monona  County,  where,  upon  trial,  the  assess- 
ment as  levied  by  the  city  council  was  approved  and  confirmed. 
The  assessment  as  finally  fixed  by  the  city  council  was  made 
on  February  25,  1920,  after  the  improvement  had  been  fully 
completed. 

Two  questions  are  urged  upon  us  by  this  appeal.  The  first 
is  a  question  of  law,  as  to  the  time  when  the  value  of  the  prop- 
erty should  be  determined;  the  second  is  a  fact  question,  in- 
volving the  actual  value  of  the  appellant's  lots. 

I.  Section  792-a  of  the  Supplement  to  the  Code,  1913,  is 
as  follows: 

**When  any  city  or  town  council  or  board  of  public  works 
levies  any  special  assessment  for  any  public  improvement  against 
any  lot  or  tract  of  land,  such  special  assessment  shall  be  in  pro- 
portion to  the  special  benefits  conferred  upon  the  property 
thereby  and  not  in  excess  of  such  benefits.  Such  assessment 
shall  not  exceed  twenty-five  per  centum  of  the  actual  value 
of  the  lot  or  tract  at  the  time  of  levy,  and  the  last  preceding 
assessment  roll  shall  be  taken  as  prima-facie  evidence  of  such 
value." 

It  is  the  appellant's  contention  that,  in  levying  the  assess- 
ment for  street  improvements  against  the  property  of  the  ap- 
pellant, the  city  council,  under  this  statute,  could  not  levy  an 
assessment  in  excess  of  25  per  centum  of  the  actual  value  of  the 
lot  or  tract,  and  that  such  actual  value  shoidd  be  fixed  and 
determined  immediately  before  the  construction  of  the  improve- 
ment.   In  other  words,  the  contention  of  the  appellant  is  that 
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the  enhanced  value  of  the  property,  if  any,  because  of  the  con- 
struction of  the  improvement,  cannot*  be  taken  into  considera- 
tion in  determining  the  amount  of  the  assessment  which  may  be 
levied  against  the  property.  Appellant  urges  that  the  last 
clause  of  said  Section  792Ta,  supra,  is  an  indication  of  the  in- 
tention on  the  part  of  the  legislature  that  the  assessment  shall 
be  levied  on  the  pre-improvement  value  of  the  property.  This 
clause  provides  that  ''the  last  preceding  assessment  roll  shall 
be  taken  as  prima-facie  evidence  of  such  value."  Appellant 
argues  that  said  **last  preceding  assessment  roll"  referred  to  is, 
of  necessity,  an  assessment  roll  made  before  the  improvement 
was  constructed,  and  therefore  that  the  legislature,  in  making 
such  assessment  roll  prima-facie  evidence  of  the  value  of  the 
property,  contemplated  that  the  value  should  be  fixed  as  of  a 
date  prior  to  the  construction  of  the  improvement. 

The  provision  that  the  last  preceding  assessment  roll  shall 
be  prima-facie  evidence  of  value  is,  however,  not  controlling  on 
this  question.  In  the  first  place,  it  is  to  be  observed  that,  by  ex- 
press provision  of  the  statute,  the  last  preceding  assessment  roll 
is  only  prima-facie  evidence  of  the  value  of  the  property. 

In  Hansen  v.  City  of  Missouri  Valley,  178  Iowa  859,  we 
discussed  this  provision  of  the  statute,  and  said : 

*'It  is  well  known  that,  notwithstanding  the  requirement  of 
the  Code  that  aU  property  be  assessed  at  its  full  value,  it  is  not 
done ;  and,  though  officers  are  presumed  to  do  their  duty,  it  would 
seem  that,  independent  of  this  statute,  the  assessed  value  should 
be  presumed  to  be  the  actual  value.  This  statute  merely  so  de- 
clares, and  is  no  more  than  a  rule  of  evidence." 

The  statute,  by  its  express  terms,  provides  that  **such  as- 
sessment shall  not  exceed  twenty-five  per  centum  of  the  actual 
value  of  the  lot  or  tract  at  the  time  of  levy.''  As  stated  in  the 
Hansen  case,  the  value  that  is  to  be  ascertained  as  the  basis 
for  settlement  is  the  ''actual  value,"  and  not  the  assessed  or 
possibly  the  market  value,  and  such  value,  by  the  express  terms 
of  the  statute,  is  to  be  ascertained  ' '  at  the  time  of  levy. ' '  Under 
the  provisions  of  the  statute,  the  time  of  levy  of  a  special  assess- 
ment is  definitely  and  certainly  fixed  as  being  subsequent  to  the 
construction  of  the  improvement.     Code  Section  820  provides: 

"When  the  making  or  reconstruction  of  any  street  improve- 
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ment  or  sewer  shall  have  been  completed,  ♦  •  •  the  council  shall 
then  assess  such  portions  upon  and  against  such  property  as 
provided  by  law. ' ' 

Code  Section  821  provides  for  the  manner  in  which  a  plat 
and  schedule  of  the  assessment  shall  be  prepared  and  filed,  Code 
Section  823  provides  for  the  giving  of  notice  after  the  filing  of 
the  plat  and  schedule,  and  Code  Section  825  provides : 

'  *  The  special  assessments  made  in  said  plat  and  schedule,  as 
corrected  and  approved,  shall  be  levied  at  one  time/' 

Reading  these  sections  together,  there  can  be  but  one  con- 
clusion, and  that  is  that  the  levy  of  the  special  assessment  by  the 
city  council  for  street  improvement  cannot  be  made,  under  the 
statute,  until  after  the  improvement  has  been  completed;  and 
the  statute  expressly  provides  that  the  assessment  is  not  to  exceed 
25  per  centum  of  the  actual  value  of  the  lot  or  tract  at  the  time 
of  the  levy.  It  therefore,  of  necessity,  follows  that,  in  deter- 
mining the  actual  value  of  the  improvement  at  thfe  time  of  the 
levy  (which  levy  can  only  be  made  after  the  improvement  is 
completed),  said  actual  value  is  to  be  determined  as  it  exists 
with  the  improvement  constructed.  The  preceding  assessment 
roll  is  only  prima-facie  evidence  of  the  value  of  the  property 
at  the  date  that  such  prior  assessment  was  made.  The  question 
before  the  council,  at  the  time  of  levying  the  special  assessment, 
is  the  actual  value  of  the  property  in  the  condition  in  which  it 
is  at  the  time  the  said  special  assessment  is  levied.  The  assess- 
ment shall  not  exceed  25  per  centum  of  such  actual  value. 

II.  It  is  the  further  contention  of  the  appellant  that,  under 
the  evidence  in  the  case,  the  assessment  finally  levied  by  the 
city  council  and  approved  by  the  district  court,  against  the 

appellant's  property,  is  excessive,  and  should  be 

2.  Municipal  cor-         j         , 

porationb:  pub-  reciucea. 

lie  improvements:  ^nt.  "j  i.  xi.    i.  i_        i»  i 

excessive  assess-  The  cvidcncc  shows   that  each   of   appel- 

^^^  '  lant's  lots  in  question  has  a  frontage  of  66  feet 

upon  Iowa  Avenue.  It  is  conceded  by  all  of  the  witnesses  that 
the  lots  are  located  in  a  desirable  residence  portion  of  the  city 
of  Onawa.  There  is  an  old  house  upon  Lot  5,  which  is  shown 
by  the  evidence  to  be  of  comparatively  little  value.  The  last 
preceding  assessment  of  said  premises  showed  the  valuation  of 
Lot  5  to  be  $700,  and  of  the  remaining  three  lots  $448  each.    The 
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plat  and  schedule  provided  for  a  proposed  assessment  of  the 
property  for  the  improvement  as  follows:  Against  Lot  5, 
$962.60;  against  Lot  6,  $732.77;  against  Lot  7,  $767.13;  and 
against  Lot  8,  $1,045.11, — or  an  aggregate  amount  of  $3,507.61. 
Upon  a  hearing  before  the  city  council  upon  the  appellant's 
objections,  this  proposed  assessment  was  reduced,  and  finally 
•  fixed  and  established  in  the  following  sums:  Against  Lot  5, 
$625 ;  against  Lot  6,  $450 ;  against  Lot  7,  $450 ;  and  against  Lot 
8,  $550, — ^making  the  total  assessment,  as  finally  fixed  by  the 
city  council,  $2,075,  which,  as  so  levied  against  each  of  said 
lots,  was  confirmed  by  the  district  court. 

There  is  evidence  to  the  effect  that  the  actual  cost  of  the 
construction  of  the  improvement  adjacent  to  the  said  lots  of 
the  appellant  was  in  the  several  amounts  above  set  forth  as 
originally  proposed  to  be  assessed,  or  a  total  of  $3,507.61.  The 
amount  finally  assessed  by  the  city  council  is  less  than  the 
actual  cost  of  the  improveipent,  in  the  total  sum  of  $1,432.61. 
In  Carpenter  v.  City  of  Hamburg,  179  Iowa  1168,  we  held  that 
for  such  an  improvement  lots  could  be  assessed  legally  for  more 
than  the  actual  cost  of  the  improvement  in  front  of  the  partic- 
ular lot,  provided  such  assessment  did  not  exceed  25  per  centum 
of  the  actual  value  of  the  lot  at  the  time  of  the  levy.  The  cost 
of  said  improvement  is,  however,  not  to  be  made  the  basis  for 
the  levy  of  the  assessment;  but  it  has  some  bearing  upon  the 
actual  value  of  the  lots  at  the  time  of  the  levy  of  the  assessment, 
as  does  also  the  last  preceding  assessment  and  numerous  other 
things  in  connection  with  the  said  lots.  The  situation  and 
surroundings  of  the  lots,  their  availability  and  desirability  for 
use  for  residential  or  business  purposes,  their  proximity  to  other 
desirable  property,  their  nearness  to  schools,  churches,  and  busi- 
ness sections  of  the  city,  the  value  and  improvements  upon 
other  lots  in  the  locality,  and  the  prices  at  which  other  similar 
properties  have  been  sold  at  or  about  the  time  of  the  levy,  to- 
gether with  any  other  proper  and  legitimate  facts  bearing  on  the 
question  of  the  actual  value  of  the  lots  at  the  time  of  the  levy  of 
the  assessment,  are  proper  to  be  considered,  in  determining  the 
actual  value  of  the  property  and  the  amount  of  the  assessment. 
I  Matters  of  the  general  character  above  referred  to  were 

offered  in  evidence  in  this  case,  and  the  evidence  is  in  great 


1388  Belknap  v.  City  op  Onawa.  [192  Iowa 

conflict,  both  as  to  the  value  of  the  lots  before  the  improvement 
and  their  value  after  the  improvement.  The  evidence  as  to  the 
value  at  the  time  of  the  levy  ranges  all  the  way  from  $1,400  to 
$2,600  on  Lot  5 ;  from  $1,100  to  $2,000  on  Lot  6 ;  from  $1,000 
to  $2,000  on  Lot  7 ;  and  from  $1,100  to  $2,500  on  Lot  8.  The 
city  council  fixed  the  assessment  on  Lot  5  at  $625 ;  and,  assum- 
ing that  they  assessed  all  of  the  lots  to  the  full  extent  of  the  25 
per  centum  of  the  actual  value  at  said  time,  this  would  be  on  the 
basis  that  said  lot  was  at  said  time  worth  $2,500.  As  to  Lots  6 
and  7,  it  would  be  on  the  basis  that  each  of  said  lots  was,  at 
said  time,  worth  $1,800;  and  as  to  Lot  8,  it  would  be  on  the 
basis  that  said  lot  was  worth  $2,200. 

There  was  some  evidence  of  the  sales  of  property  in  the 
vicinity  of  the  lots  in  question.  This  evidence  has  bearing  upon 
the  value  of  appellant's  lots,  although  it  may  be  true  that  lots 
in  the  immediate  vicinity  may  differ  substantially  in  value.  It 
appears  that  a  lot  in  Block  71  in  this  vicinity  sold,  in  the  spring 
of  1919,  for  $1,850,  with  a  house  on  it  valued  at  about  $800. 
This  was,  however,  before  the  paving  was  put  in.  Another  lot 
appears  to  have  been  sold  in  that  vicinity  in  1919,  before  the 
paving  was  put  in,  for  $800,  and  another  one  for  $1,000.  It 
also  appears  that  there  are  a  large  number  of  vacant  residence 
lots  in  the  city  of  Onawa. 

It  is  impossible  to  reconcile  the  ^evidence  in  this  case  in 
regard  to  the  value  of  these  lots  at  the  time  of  the  levy  of  this 
assessment.  A  careful  reading  of  the  entire  evidence  in  the  case 
convinces  us  that  the  assessment  as  finally  fixed  by  the  city 
council  was  in  excess  of  25  per  centum  of  the  actual  value  of 
the  lots  at  the  time  such  assessment  was  made.  It  is  impossible 
to  reach  any  absolutely  certain  and  definite  amount  as  to  the 
actual  value  of  lots  in  a  matter  of  this  kind.  The  best  that  can 
possibly  be  done  is  an  approximation.  We  are  convinced,  how- 
ever, from  the  entire  record  in  this  case,  that  the  amount  as- 
sessed against  the  appellant's  lots  is  a  greater  amount  than 
should  be  borne  by  these  lots,  in  view  of  the  evidence  regarding 
their  actual  value  at  the  time  of  said  assessment.  We  think 
that  the  trial  court  should  have  assessed  the  said  lots  in  the  fol- 
lowing amounts:  Against  Lot  5,  $500;  against  Lot  6,  $375; 
against  Lot  7,  $375;  and  against  Lot  8,  $450.     The  assessment 
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appealed  from  will  be  fixed  and  established  in  said  amounts,  and 
the  decree  of  the  trial  court  modified  to  this  extent.  The  costs 
of  this  appeal  will  be  taxed  to  the  appellee.  It  is  so  ordered. — 
Modified  and  affirmed. 

Stevens,  C.  J.,  Evans  and  Arthur,  J  J.,  concur. 


City  of  Audubon  et  al..  Appellees,  v.  Iowa  Light,  Heat  & 

Power  Company,  Appellant. 

INJUNCTION:  PubUc  UtUity  Bates.  A  public  utility  should  not  be 
temporarily  enjoined  from  charging  a  rate  in  excess  of  the  rate 
fixed  by  ordinance  when  it  is  made  to  appear  (1)  that  the  ordinance 
rate  is,  prima  facie,  confiscatory;  (2)  that  the  council,  on  proper  ap- 
plication by  the  utility,  has  refused  to  entertain  so  much  as  an  in- 
vestigation into  the  inadequacy  of  the  ordinance  rate;  and  (3)  that 
the  utility  offers  to  deposit  the  excess  charge  with  a  trustee  until 
final  decree   is  entered. 

Appeal  from  Audubon  District  Court, — 0.  D.  Wheeler,  Judge. 

February  14, 1922. 

Suit  in  equity,  wherein  the  plaintiffs  sought  to  restrain 
the  defendant,  a  public  utility,  from  putting  into  effect  a  rate 
for  its  product  in  the  city  of  Audubon,  Iowa,  higher  than  pro- 
vided by  ordinance.  A  temporary  injunction  was  granted,  from 
which  order  defendant  appeals. — Reversed. 

Ralph  Maclean,  for  appellant. 

Cosson  <fe  Francis  and  Mantz  ct  White,  for  appellees. 

Arthur,  J. — The  petition  shows,  among  other  things,  that 
in  1915  defendant's  grantors  were  granted  a  franchise,  which 
they  accepted,  to  operate  an  electric  light  and  power  plant  in 
Audubon  for  a  period  of  years,  the  ordinance  fixing  the  rates 
at  **13  cents  for  the  first  kilowatt,  10  cents  for  the  balance  in 
any  one  month;''  that  the  company  operated  under  the  fran- 
chise rates  until  in  the  month   of  November,   1918,   when   it 
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notified  plaintiff  city  and  its  inhabitants  that  it  would  increase 
the  rates  to  15  cents  per  kilowatt.  Such  allegations  are  sup- 
ported by  a  stipulation  of  facts. 

Defendant  answered,  admitting  that  it  has  a  franchise,  and 
that,  from  the  date  of  the  granting  thereof  until  November, 
1918,  it  furnished  service  at  the  rate  specified  in  the  ordinance, 
and  then  increased  the  rate  to  15  cents  per  kilowatt. 

As  an  aflBrmative  defense,  the  ans>ver  alleged  that  the  cost 
of  materials,  such  as  coal,  oil,  and  other  essential  materials  used 
in  the  manufacture  and  distribution  of  electricity,  have  increased 
from  25  per  cent  to  150  per  cent,  in  the  six  months  just  pre- 
ceding the  commencement  of  the  action,  and  have  so  increased 
defendant's  operating  expenses  that  the  revenue  derived  from 
the  ordinance  rates  will  not  provide  sufficient  revenue  to  pay 
operating  expenses,  depreciation,  and  any  sum  for  return  on  the 
value  of  the  plant. 

Defendant  also  alleged  that  it  has  numerous  customers  in 
Audubon  whose  bills  are  small ;  and  that,  if  the  defendant  should 
charge  the  ordinance  rates,  and  the  said  rates  should  be  declared 
null  and  void,  the  increase  desired  would  be  wholly  lost  to 
defendant,  because  the  amounts  would  be  so  small  that  the  cost 
of  collection  would  exceed  the  amount  realized,  and  thereby 
defendant  would  suffer  irreparable  injury. 

The  answer  also  alleges  that  the  enforcement  of  the  ordi- 
nance rates  would  be  the  taking  of  defendant's  property  with- 
out compensation  and  without  due  process  of  law,  and  would 
deny  to  the  defendant  the  equal  protection  of  law,  in  violation 
of  the  terms  of  the  Constitution  of  the  state  of  Iowa  and  the 
Constitution  of  the  United  States. 

Defendant  further  alleges,  and  it  is  admitted  by  plaintiffs, 
that  the  Audubon  *  *  council  has  failed  to  take  any  official  action 
looking  to  the  changing  of  said  rates  as  designated  in  said  fran- 
chise ordinance,  although  requested  so  to  do  by  the  defendant. ' ' 
This  charge  is  further  explained  by  Paragraph  6  of  defendant 's 
answer,  wherein  it  is  asserted  that,  in  March,  1918,  defendant 
presented  to  the  council  the  facts  alleged  **  requesting  that  said 
council  fix  the  rate  to  be  charged  by  this  defendant  to  its  cus- 
tomers in  the  said  city  of  Audubon,  Iowa,  at  15  cents  per  kilor 
watt  hour  for  electric  current  for  lighting  purposes,  with  a  dis- 
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count  of  5  per  cent  thereon  if  bills  were  paid  within  10  days 
after  the  first  of  the  month  succeeding  the  month  in  which  cur- 
rent was  consumed.  •  •  •  And  this  defendant  has  submitted  to 
said  council  a  statement  of  the  value  of  the  property ;  •  •  *  and 
has  oifered  to  submit  its  books  to  said  city  for  examination,  •  •  • 
but  the  said  council  has  neglected  and  refused  to  make  an  inde- 
pendent investigation  of  the  propriety  of  the  rates,  or  to  accept 
the  statement  of  this  defendant  that  said  rates  were  not  com- 
pensatory, and  has  refused  to  fix  a  fair  and  reasonable  rate 
which  the  defendant  is  entitled  to  charge,  collect,  and  receive 
for  electric  service  furnished  to  the  said  city  and  the  consumers 
of  electricity  in  said  city." 

The  answer  also  asserted  that  no  temporary  injunction 
should  be  issued,  since  the  defendant  offered  to  deposit  with  a 
trustee  to  be  named  by  the  court,  as  a  fund  in  court,  all  sums 
collected  by  the  defendant  company  in  excess  of  the  ordinance 
rates,  said  fund  to  be  held  until  final  determination  of  the  action, 
and  then  customers  repaid,  if  found  entitled  thereto. 

The  answer  was  verified,  and  in  further  support  of  the 
answer,  the  defendant  offered  the  affidavit  of  Fred  Plaehn,  local 
manager  for  defendant  in  the  city  of  Audubon. 

The  case  presented,  so  far  as  temporary  injunction  remedy 
is  involved,  is  covered  fuUy  and  must  be  controlled  by  our 
holdings  in  Snodgrass  v.  McDaniel,  144  Iowa  674,  and  City  of 
Fort  Dodge  v.  Fort  Dodge  Tel.  Co.,  172  Iowa  638.  The  discus- 
sion in  the  latter  case  is  peculiarly  significant  in  the  case  before 
us.    We  said : 

'*The  purpose  of  a  temporary  writ  is,  ordinarily,  to  main- 
tain the  siattis  quo  of  the  parties  and  to  so  protect  the  subject 
of  the  litigation  that  the  fruits  thereof  shall  not  be  lost  to  the 
successful  party.  The  effect  of  the  temporary  writ  in  this  case 
was  not  to  maintain  the  status  quo,  but  rather  to  destroy  it  with 
a  stroke  of  the  pen,  without  warning  or  hearing.  The  effect  of 
such  temporary  writ,  if  continued,  would  have  been  to  work  an 
irreparable  injury  to  the  defendant  before  it  could  reach  a 
hearing  on  the  merits  of  the  controversy.  In  determining 
whether  a  temporary  writ  of  injunction  shall  issue,  or  whether 
it  shall  stand  after  issued,  the  court  will  look  to  the  situation 
of  both  parties,  the  defendant  as  well  as  the  plaintiff,  and  will 
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exercise  its  power  to  issue  or  to  dissolve  with  a  view  to  the  rela- 
tive amount  of  injury  to  be  suffered  by  the  parties  respectively. 
When  a  temporary  injunction  will  cause  great  injury  to  a  de- 
fendant and  be  of  comparatively  little  benefit  to  the  plaintiflf, 
it  is  a  proper  exercise  of  judicial  discretion  to  refuse  the  writ." 

It  appears  that,  upon  the  issuance  of  the  temporary  injunc- 
tion complained  of,  on  application  presented  by  defendant,  this 
court  entered  an  order  staying  and  suspending  the  temporary 
injunction,  and  directing  that  the  amount  of  money  collected 
above  the  ordinance  rate  be  placed  with  a  trustee,  to  be  held  as 
a  fund  in  court  until  the  disposition  of  this  case.  Such  order 
should  be  and  is  continued  in  force  until  the  final  disposition  of 
this  cause  on  its  merits. 

Questions  of  pleading  are  raised  that  the  affirmative  allega- 
tions of  the  answer  are  mere  conclusions,  and  not  defijiite  state- 
ments of  concrete  facts,  and  also  as  to  the  verification  of  the 
answer.  No  attack  upon  the  answer  was  made  by  demurrer  or 
motion,  and  we  think  the  answer  may  be  deemed  sufficient  for 
the  purpose  of  hearing  on  application  for  temporary  injunction. 

Other  questions  are  raised,  going  to  the  merits  of  the  case, 
which  we  deem  unnecessary  and  improper  to  be  considered  here, 
and  we  refrain  from  discussing  them  on  this  appeal. 

The  order  granting  the  temporary  injunction  is  reversed, 
and  the  temporary  injunction  is  dissolved. — Reversed. 

Stevens,  C.  J.,  Evans  and  Faville,  JJ.,  concur. 


Frank  Condit,  Appellee,  v.  H.  Feldman  et  al.,  Appellants. 

MEOHANIOS'  LIENS:  Evidence— Sufflciency.  Record  held  to  support 
the  judgment  of  the  court  relative  to  the  amount  of  a  mechanics' 
lien. 

Appeal  from  Woodbury  District  Court. — George  Jepson,  Judge. 

February  14,  1922. 

Suit  to  foreclose  a  mechanics'  lien  for  labor.    There  was  a 
decree  for  plaintiflf,  and  the  defendants  appeal. — Affirmed, 
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Naglestad  &  Pizey,  for  appellants. 
Farr  <&  Farr,  for  appellee. 

Evans,  J. — The  plaintiff  pleaded  an  itemized  statement  of 
his  account,  showing  574  hours  of  labor  at  50  cents  per  hour, 
and  credited  partial  payment  thereon,  and  claimed  a  balance  due 
of  $137.  The  defense  was  that  the  claim  was  excessive,  and  that 
the  plaintiff  had  worked  for  324  hours  and  no  more,  and  that 
he  had  been  overpaid  for  such  work  to  the  amount  of  $9.00. 
There  was  also  a  counterclaim  for  $200  for  damages  for  un- 
skillful work.  The  plaintiff  was  a  very  unskilled  carpenter. 
He  worked  for  50  cents  an  hour,  which  was  half  the  rate  of 
ordinary  carpenters.  The  defendant  Peldman  was  a  Russian 
fruit  peddler,  who  had  a  house  comprising  his  home,  which 
needed  much  repair.  The  plaintiff  was  engaged  in  such  repair. 
The  work  consisted  of  putting  on  a  new  roof  and  of  building  a 
porch  and  of  doing  more  or  less  plastering  and  chimney  build- 
ing and  of  enlarging  rooms  and  inserting  windows  and  various 
other  things.  The  material  furnished  him,  except,  perhaps,  the 
shingles,  was  secondhand  lumber  of  a  very  rough  sort,  obtained 
by  the  defendant  either  by  gift  or  trade.  The  combination  of 
plaintiff's  lack  of  skill  and  the  quality  of  the  material  furnished 
him  to  work  with  did  not  result  in  a  first-class  job.  No  war- 
ranty or  representation  of  skill  by  the  plaintiff  was  charged  ^by 
the  defendant.  The  trial  court  allowed  nothing  upon  the  coun- 
terclaim. The  only  other  issue  related  to  the  amount  of  plain- 
tiff's time  and  the  amount  of  payments  that  had  been  made  to 
him.  No  question  is  presented  except  these  fact  questions.  The 
burden. was  upon  the  plaintiff  to  prove  his  claim.  There  is  a 
good  deal  that  is  unsatisfactory  about  his  evidence.  The  evi- 
dence on  behalf  of  the  defendant  was  even  more  unsatisfactory. 
In  the  course  of  the  trial,  the  defendant  confronted  the  plaintiff 
with  a  leaf  from  his  own  notebook,  which,  if  it  had  reference 
to  the  defendant's  job,  showed  a  smaller  number  of  hours  of 
work  by  the  plaintiff  and  a  smaller  balance  due  than  that 
claimed.  The  plaintiff  denied  that  the  contents  of  such  leaflet 
had  reference  to  the  Feldman  job.  The  defendant,  however, 
introduced  the  leaflet  in  evidence.    The  trial  court  entered  judg- 

VoL.  192  lA.— 88 
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ment  against  the  defendants  for  the  amount  of  balance  due,  as 
shown  by  such  leaflet. 

Inasmuch  as  only  a  fact  question  is  involved,  it  will  serve 
no  useful  purpose  that  we  enter  upon  a  discussion  of  the  evi- 
dence. We  have  carefully  read  the  record,  and  on  the  whole 
are  satisfied  with  the  findings  of  the  trial  court.  The  decree  is 
accordingly — Affirmed, 

Stevens,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 


Daniel  Driscoll,  Appellee,  v.  A.  W.  Meyer,  Appellant. 

BIALICIOUS  PK08ECUTI0N:    MaUc»— Oonfllcting  Instructions.    Prej- 

1  udicial  error  results  from  Instructing  the  jury  both  that  it  may 
and  that  the  law  does  draw  an  inference  of  malice  from  the  non- 
existence of  probable  cause,  and  from  inferentially  telling  the  jury 
that  the  inference  of  malice  which  the  law  draws  must  prevail 
unless  overthrown  by  direct  and  positive  proof  of  good  faith  and 
freedom  from  malice  in  the  institution  of  the  prosecution. 

MAIiIOIOUS   PROSECUTION:      Evidence — Searcli   Warrants   as   Evl- 

2  dence.  In  an  action  for  malicious  prosecution,  technical  error  (at 
least)  may  result  from  receiving  in  evidence  a  search  warrant  which 
is  not,  in  its  recitals,  in  harmony  with  the  information  on  which 
it  is  based. 

Appeal  from  Jackson  District  Court. — F.  D.  Letts,  Judge. 

February  14, 1922. 

Action  for  damages  for  suing  out  a  search  warrant  under 
which  plaintiff's  premises  were  nnlawf uUy  searched.  There  was 
a  judgment  upon  verdict  for  $479,  and  the  defendant  appeals. — 
Reversed  and  remahded, 

E.  L.  Miller,  for  appellant. 

F,  E.  Tripp  and  Wolfe,  Wolfe  &  Claussen,  for  appellee. 

Evans,  J. — I.  The  salient  facts  of  the  case  are  brief.  On 
a  night  in  January,  1920,  the  defendant's  chicken  house  was 
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robbed  of  its  chickens.  Following  natural  impulses,  he  began 
an  investigation,  with  a  view  to  detecting  the  wrongdoer  and 
to  recovering  his  property.  His  house  is  located  upon  the  north 
side  of  an  east  and  west  highway.  His  yards  and  buildings  lie 
to  the  west  and  northwest  of  the  house.  Northerly  and  westerly 
from  his  buildings  was  an  area  of  timber.  It  so  happened  that 
human  tracks  were  discovered  in  the  snow  at  a  point  close  to 
the  chicken  house,  and  at  a  point  where  a  fence  was  scaled. 
These  tracks  indicated  that  the  person  making  them  had  come 
southerly  towards  the  chicken  house  and  had  retraced  his  steps 
northerly  from  the  chicken  house.  These  tracks  were  carefully 
followed  through  the  timber  and  in  a  northwesterly  direction, 
and  were  finally  lost  in  the  highway  a  short  distance  from  the 
home  of  the  plaintiff.  As  to  the  exact  distance,  the  testimony 
varies  from  30  yards  to  20  or  30  rods.  The  last  tracks,  at  the 
place  where  they  were  lost,  were  pointing  toward  the  plaintiff's 
house  and  buildings.  The  plaintiff  lived  northwesterly  from 
the  defendant.  He  also  lived  on  the  north  side  of  an  east  and 
west  highway.  This  latter  highway  was  the  one  where  the 
tracks  were  lost.  There  were  only  two  other  families  living  within 
that  general  neighborhood,  the  region  being  known  as  the  Ma- 
quoketa  Bluffs,  which  was  virtually  uninhabited.  It  was  upon 
these  facts  that  the  defendant  filed  an  afiSdavit,  stating,  in  sub- 
stance, that  his  chickens  **had  been  taken  from  my  henhouse," 
and  that  *  *  I  suspect  Daniel  DriscoU,  of  Preston,  Iowa,  of  having 
the  same."  A  search  warrant  was  issued,  and  was  served  by  an 
examination  of  the  plaintiff's  outbuildings.  No  searching  of  the 
residence  was  done  or  proposed,  nor  was  any  incriminating  evi- 
dence found.  That  the  tracks  of  a  human  being  were  found,  as 
already  stated,  is  put  beyond  dispute.  The  plaintiff  put  upon 
the  stand  the  witness  Yaddof,  who  made  the  tracks  and  who 
testified  to  the  circumstances.  The  innocence  of  the  plaintiff 
of  any  wrongdoing  is  also  put  beyond  dispute  upon  this  record, 
and  was  freely  conceded,  both  by  the  pleading  and  by  the  evi- 
dence of  the  defendant.  Many  assignments  of  error  are  argued 
by  the  appellant.  Some  of  these  we  shall  have  no  occasion  to 
consider. 

The  trial  court  properly  instructed  the  jury  that  the  bur- 
den was  upon  the  plaintiff  to  establish  want  of  probable  cause 
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for  the  search  warrant  and  malice  on  the  part  of  the  defendant. 
1.  Malicious  peob-  '^^^  pronouncement  was  further  elaborated  by 
fc^e^^'^JIifliSfnic  ^^^^  court  in  Instruction  No.  9,  which  advised  the 
iMtmctiong.  jury  that,  if  it  fouud  want  of  probable  cause, 
it  was  authorized  therefrom  to  infer  malice  on  the  part  of  the 
defendant.  It  also  advised  the  jury  that  it  was  not  bound  to 
draw  such  inference,  and  that  the  question  of  malice  should  be 
determined  upon  all  the  evidence  of  facts  and  circumstances 
appearing  in  evidence  and  bearing  upon  that  question.  If  the 
instruction  had  stopped  at  this  point,  it  would  have  been  quite 
unassailable.  The  following  qualification,  however,  was  added 
thereto  : 

**The  inference  that  malice  prompted  the  commencement 
of  the  proceedings  for  the  search  of  plaintiff's  premises,  which 
may  bp  drawn  from  a  preponderance  of  the  evidence  that  such 
commencement  of  the  proceedings  was  without  probable  cause 
on  the  part  of  the  defendant,  is  only  a  presumption  which  is 
raised  by  law,  and  must  fail  if  direct  and  positive  proof  is 
found  by  you,  from  a  full  and  comprehensive  understanding 
of  the  evidence  as  a  whole,  that  the  defendant  acted  in  good 
faith  and  without  malice  in  filing  the  affidavit  upon  which  the 
issuance  of  the  search  warrant  was  based." 

The  foregoing  qualification  is  assailed  by  appellant  as  prej- 
udicial error.  We  think  the  qualification  was,  to  say  the  least, 
an  unfortunate  one,  and  that  it  was  clearly  erroneous  in  its 
implications,  if  not  in  its  direct  pronouncement.  It  will  be 
noted  therefrom  that  the  inference  of  malice  which  the  jury  is 
permitted  to  draw  for  want  of  probable  cause  is  described  as  a 
*  *  presumption  which  is  raised  by  law. ' '  It  further  declares  that 
sucli  presumption  **must  fail  if  direct  and  positive  proof  is 
found  by  you,  from  a  full  and  comprehensive  understanding 
of  the  evidence  as  a  whole,  that  the  defendant  acted  in  good 
faith  and  without  malice."  The  clear  implication  of  this  part 
of  the  instruction  is  that  the  ** presumption  raised  by  law"  must 
prevail  unless  there  be  direct  and  positive  proof  of  good  faith, 
in  which  event  the  presumption  *'must  fail." 

We  cannot  escape  the  conclusion  that  the  effect  of  this 
qualification  was  to  deprive  the  appellant  wholly  of  the  benefit 
of  the  rule,  once  properly  stated,  that  the  burden  was  upon  the 
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plaintiff  to  prove  malice,  in  the  light  of  all  the  evidence  in  the 
record,  including  the  want  of  probable  cause.  **  Direct  and 
positive  proof  of  good  faith"  was  not  required  of  the  defendant. 
It  was  enough  if  the  evidence  as  a  whole  was  so  doubtful  that 
it  failed  to  satisfy  the  jury,  by  a  preponderance  of  the  evidence, 
that  there  was  malice.  The  burden  remained  upon  plaintiff 
at  all  times.  We  are  compelled,  therefore,  to  sustain  this  assign- 
ment of  error. 

II.  The  plaintiff  pleaded  and  set  forth  both  the  informa- 
tion signed  by  the  defendant  and  the  search  warrant  under 
which  the  search  was  made.    Both  were  admitted  in  the  answer. 

Upon  the  trial  of  the  case,  the  plaintiff  offered 

^'  prosboutiok:      the  Search  warrant  in  evidence.    The  offer  was 

warrant  arYvi-    objcctcd  to  by  the  defendant,  and  the  objection 

was  overruled.     Error  is  assigned  because  of 
such  ruling. 

Ordinarily,  we  should  deem  it  quite  immaterial  and  non- 
prejudicial, in  the  state  of  the  pleadings,  whether  the  warrant 
were  introduced  or  omitted.  In  this  case,  however,  there  was.  a 
variance  in  the  respective  statements  contained  in  the  informa- 
tion and  in  the  warrant.  The  information  said:  **I  further 
suspect  Daniel  DriscoU  of  Preston  of  having  the  same.'*  The 
search  warrant  said  that  Meyer  both  suspected  and  believed 
that  the  ''chickens  were  taken  by  one  Daniel  DriscoU.''  The 
distinction  is  twofold : 

(1)  That  the  information  charged  the  present  possessioL 
to  DriscoU,  and  did  not  charge  the  larceny ;  whereas  the  search 
warrant  described  the  information  as  charging  the  larceny  to 
DriscoU,  and  not  the  possession. 

(2)  That  the  information  stated  that  Meyer  siispected 
DriscoU ;  whereas  the  search  warrant  indicated  that  Meyer  both 
suspected  and  believed. 

The  distinction  is  somewhat  fine;  but,  in  the  light  of  the 
evidence,  it  is  not  without  its  significance.  DriscoU  is  conceded 
to  be  a  man  of  good  character  and  reputation.  Meyer  had  stated 
repeatedly  to  the  ofiBcer  serving  the  search  warrant  that  he  could 
not  believe  that  DriscoU  would  take  his  chickens.  He  admitted 
these  declarations  upon  the  witness  stand.  Because  of  the  tracks, 
he  did  suspect  that  whoever  took  them  left  them  upon  the  Dris- 
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coll  premises.  His  statement  in  the  information  was  at  least 
literally  consistent  with  his  former  utterances.  The  statement 
ascribed  to  him  in  the  search  warrant  was  not.  Insignificant 
as  this  distinction  may  seem,  outside  of  the  record,  there  is  no 
reason  discoverable  from  the  record  why  the  plaintiff  should 
insist  on  putting  this  search  warrant  in  evidence,  except  the 
possible  advantage  of  getting  before  the  jury  the  statements 
of  the  search  warrant  as  to  the  contents  of  the  information.  We 
think  that  the  admission  of  this  exhibit  was  at  least  technically 
erroneous,  and  we  are  not  prepared  to  say  that  it  was  not  prej- 
udicial. We  would  hesitate  to  reverse  upon  this  ground  alone ; 
but  in  view  of  the  necessity  of  a  new  trial,  we  deem  it  proper 
to  take  this  notice  of  this  assignment  of  error. 

III.  Several  of  the  other  assignments  of  error  relate  to 
the  sufficiency  of  the  evidence.  In  view  of  a  new  trial,  we  are 
not  disposed  to  discuss  that  question,  further  than  to  say  that 
we  deem  the  evidence  of  want  of  probable  cause  very  close,  not 
because  of  any  doubt  as  to  the  innocence  of  the  plaintiff,  but 
because  the  circumstance  of  the  discovery  of  the  tracks  already 
described  was  a  very  significant  one,  and  was  well  calculated  to 
lead  the  defendant  into  suspicion,  without  bad  faith.  The  evi- 
dence may  be  materially  different  upon  the  second  trial.  For 
the  same  reason  here  indicated,  we  are  not  disposed  to  consider 
complaint  concerning  the  measure  of  damages. 

For  the  reasons  indicated,  the  judgment  below  must  be — 
Reversed. 

Stevens,  C.  J.,  Arthur  and  Faville,  JJ.,  concur. 


A.  L.  Franks,  Appellee,  v.  George  W.  Carpenter  et  al., 

Appellants. 

MASTER  AND  SERVANT:  Workman's  Compensation  Act--Bm- 
1  ployee  (?)  or  Independent  Contractor  (?)  A  finding  by  the  industrial 
commiBsioner  that  a  party  was  an  employee  and  not  an  independent 
contractor  is  sustained  by  testimony  to  the  effect  that  said  party, 
as  to  the  work  in  question,  was  employed,  paid,  and  dischargeable 
by,  and  subject  to  the  absolute  direction  of,  another  person. 
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MASTER  AND  SEBVAKT:    Workmen's  OompensAtion  Ac^ — ^Foreman's 
2    Knowledge  of  Injnry.     The  knowledge  of  a  foreman  as  to  an  in- 
jury  to  an  employee  is  the  knowledge  of  the  employer. 

Appeal  from  Iowa  District  Court, — R.  G.  Popham,  Judge. 

Pebruart  14,  1922. 

Appeal  from  an  award  under  the  Workmen's  Compensa- 
tion Act.    The  facts  are  fully  stated  in  the  opinion. — Affirmed. 

L,  N,  TUlotson  and  Johnson  &  Donnelly,  for  appellants. 
Charles  Penningroth  and  Redmond  &  Stewart,  for  appellee. 

Stevens,  C.  J. — The  appellant  George  W.  Carpenter  re- 
sides, and  is  engaged  in  the  plumbing  business,  in  Cedar  Rapids, 
Iowa.  Some  time  prior  to  November  1,  1918,  he  obtained  a  con- 
tract to  do  certain  plumbing  in  a  school  building  then  in  process 
of  erection  at  Conroy,  Iowa.  Appellant  Carpenter  also  engaged 
to  construct  a  sewer  line  from  a  septic  tank,  which  he  had  placed 
near  the  schoolhouse,  to  a  line  of  tiling  about  300  feet  distant, 
and  arrangement  or  contract  was  made  by  him  with  one  I.  W. 
Hudson,  who  also  resided  at  Cedar  Rapids  and  occasionally 
engaged  as  a  contractor  in  putting  in  sewers,  to  go  to  Conroy 
and  to  make  the  excavations  and  construct  the  sewer  from  the 
septic  tank  to  the  tile  drain. 

One  of  the  principal  questions  in  the  case  is  whether  Hudson 
was  an  independent  contractor  or  whether  he  was  Carpenter's 
employee,  only. 

On  November  1,  1918,  Bert  Pranks,  who  had  gone  with 
Hudson  from  Cedar  Rapids  to  assist  in  putting  in  the  sewer, 
was  killed  by  the  caving  of  the  sides  of  the  excavation,  covering 
him  with  dirt.  This  action  is  brought  on  behalf  of  the  deceased's 
minor  daughter,  by  her  next  friend.  Hudson  had  previously 
been  employed  on  other  jobs  by  Carpenter.  Carpenter  evi- 
dently knew  him  to  be  efiBcient  in  making  excavations  and  laying 
sewers.  The  arrangement  between  Hudson  and  Carpenter  was 
that  the  former  would  go  to  Conroy,  secure  such  help  as  was 
necessary,  make  the  excavation,  and  lay  the  sewer  pipe  or  tile. 
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so  as  to  connect  the  septic  tank  with  the  tile  drain  already 
installed.  In  addition  to  Pranks,  Hudson  secured  the  assist- 
ance of  two  other  men.  He  acted  as  foreman,  provided  the 
work,  kept  the  time,  and  determined  the  number  of  and  what 
hours  the  men  should  work  each  day,  and  notified  Carpenter 
of  the  amount  required  to  pay  their  wages.  Hudson  and  each 
of  the  men  employed  on  the  job  received  50  cents  per  hour. 
Hudson  furnished  his  own  tools  with  which  to  do  the  work,  but 
did  not  furnish  any  of  the  material  used  therein.  Carpenter 
was  not  present  while  the  work  was  being  done,  and  did  not,  in 
fact,  direct  Hudson  or  the  men  employed  with  him,  as  to  how 
the  work  should  be  done.  He  did,  however,  advise  Hudson  that 
they  should  commence  the  excavation  at  the  tile  drain,  which 
they  did.  In  addition  to  50  cents  per  hour  for  his  time,  Car- 
penter paid  Hudson  for  oil  and  gas  used  in  his  automobile  for 
12  days,  and  also  paid  him  for  the  use  of  his  automobile  in 
taking  Pranks  to  Conroy.  The  arbitration  board  found  in 
favor  of  the  claimant.  This  finding  was  sustained  on  review 
by  the  industrial  commissioner  and,  upon  appeal  thereto,  by 
the  district  court. 

Three  propositions  are  argued  by  appellants,  as  follows: 
(a)  That  the  undisputed  evidence  shows  that  deceased,  at  the 
time  of  his  death,  was  the  employee  of  Hudson,  an  independent 
contractor,  and  not  of  Carpenter;  (b)  that  Carpenter  was  not 
served  with  notice  of  the  death  of  Pranks,  as  required  by  the 
provisions  of  Section  2477-m8  of  the  1913  Supplement  to  the 
Code ;  and  (c)  that  the  policy  in  suit  does  not  provide  indemnity 
for  the  loss  sustained. 

I.     Was  Pranks,  at  the  time  of  his  death,  the  employee  of 
Carpenter  or  of  an  independent  contractor?     If  he  was  the 
employee  of  the  former,  then  he  sustained  such  relation  to  Car- 
penter as  to  entitle  the  plaintiff  to  compensa- 
^'  ^R>™T rework    tiou  ou  the  basis  allowed  in  the  court  below. 
tion  Act:  em-        There    IS    uo    absolute    rule    for    determining 
fndependent'^        whether,  Under  a  given  state  c/f  facts,  the  one 

contractor  (  0  ,.  ,.  ,  »   .^  !_•  -j 

doing  or  having  charge  of  the  work  is  an  mde- 
pendent  contractor  or  an  employee.  We  said  in  Pace  v.  Appa- 
7Wose  County,  184  Iowa  498 : 

**The  test  oftenest  resorted  to,  in  determining  whether  one 
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is  an  employee  or  an  independent  contractor,  is  to  ascertain 
whether  the  employee  represents  the  master  as  to  the  result  of 
the  work,  or  only  as  to  the  means.  If  only  as  to  the  result,  and 
he  himself  selects  the  means,  he  must  be  regarded  as  an  inde- 
pendent contractor." 

In  the  same  case,  the  writer  of  the  opinion  quoted  the  fol- 
lowing from  Thompson  on  Negligence  (2d  Ed.),  Section  629: 

**The  test  lies  in  the  question  whether  the  contract  reserves 
to  the  proprietor  the  power  of  control  over  the  employee." 

The  same  general  rule  was  approved  in  Norton  v.  Day  Coal 
Co,,  192  Iowa  160.  Applying  this  test  to  the  facts  of  the  case 
before  us,  we  conclude  that  the  finding  of  the  commissioner 
that,  at  the  time  of  the  death  of  Franks,  both  Franks  and  Hud- 
son were  the  employees  merely  of  Carpenter  is  fully  sustained 
by  the  evidence.  Carpenter,  at  the  time  Hudson  was  employed 
by  him,  knew  that  Hudson  understood  the  work  of  constructing 
sewers  and  would  be  a  good  man  to  place  in  charge  of  the  work 
at  Conroy.  Nothing  was  said  between  Carpenter  and  Hudson 
as  to  the  manner  of  doing  the  work,  nor  is  there  anything  in  the 
contract  or  arrangement  between  them,  or  in  the  manner  in 
which  it  was  carried  out,  to  indicate  that  Carpenter  in  any 
respect  waived  his  right  to  control  or  direct  the  time  or  manner 
of  making  the  excavation  and  laying  the  drain.  There  was  no 
occasion  for  any  specific  reservation  of  this  right.  It  is  true 
that  Carpenter  was  not  present  at  any  time  during  the  progress 
of  the  work,  but,  manifestly,  he  had  the  right  to  discharge 
Hudson,  Franks,  or  any  other  employee  on  the  job,  and  to 
absolutely  direct  Hudson  in  everything  he  did  in  the  work  of 
putting  in  the  drain.  The  fact  that  he  refrained  from  doing 
so  is  not  of  controlling  importance.  Hudson  furnished  none  of 
the  material,  and  was  paid  50  cents  per  hour  for  his  time,  the 
same  as  the  other  employees.  He  assumed  the  position  of  fore- 
man, but  this  was  clearly  contemplated  by  Carpenter  at  the 
time  of  his  employment.  The  tools  furnished  by  Hudson  were 
simple  tools,  and,  under  his  contract  with  Carpenter,  he  as- 
sumed no  liability  and  incurred  no  financial  responsibility.  He 
stood  no  chance  to  make  a  profit  or  to  suffer  a  loss.  He  kept 
the  time  of  himself  and  the  other  men  and  delivered  it  to  Car- 
penter, who  gave  or  sent  him  a  check  for  the  amount  shown 
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thereby  to  be  due  the  men.  Hudson  merely  distributed  the 
money  sent  him  by  Carpenter.  The  commissioner  gave  consid- 
erable significance  to  the  fact  that  Carpenter  paid  Hudson  for 
taking  Franks  in  his  automobile  to  Conroy.  This  is  an  im- 
portant fact. 

Significance  is  also  given  by  counsel  for  appellants  to  the 
fact  that  Hudson  and  the  men  employed  with  him  determined 
how  the  work  should  be  done,  the  number  of  hours  they  would 
work  each  day,  at  what  time  they  would  begin,  and  at  what 
time  they  should  quit,  and  what  time  they  would  take  at  noon 
for  lunch.  These  were  all  matters  within  the  control  of  Hudson, 
as  foreman.  There  was  nothing  in  the  contract  between  Hud- 
son and  Carpenter  to  prevent  the  latter  from  fixing  the  time 
for  the  men  to  commence  work  and  the  number  of  hours  they 
should  work  each  day.  He  simply  refrained  from  doing  so,  and 
left  it  all  to  the  discretion  of  Hudson.  This  did  not  .make  him 
an  independent  contractor. 

II.  The  record  does  not  show  that  Carpenter  was  served 
with  notice  of  the  death  of  Franks.  Section  2477-m8,  so  far  as 
material,  provides  as  follows: 

2  MA8TBE  AND  *  *  Uulcss  thc  cmploycr  or  representative  of 

men^^'com^MS-  ^^^^^  cmploycr  shall  have  actual  knowledge  of 
man's^knowiedge  ^^^  occurrcucc  of  an  injury,  or  unless  the  em- 
of  injury.  ploycc  or  somcouc  on  his  behalf,  or  some  of  the 

dependents  or  someone  on  their  behalf,  shall  give  notice  thereof 
to  the  employer  within  fifteen  days  of  the  occurrence  of  the 
injury,  then  no  compensation  shall  be  paid  until  and  from  the 
date  such  notice  is  given  or  knowledge  obtained;  but  if  notice 
is  given  or  the  knowledge  obtained  within  thirty  days  from  the 
occurrence  of  the  injury,  no  want,  failure  or  inaccuracy  of  a 
notice  shall  be  a  bar  to  obtaining  compensation,  unless  the  em- 
ployer shall  show  that  he  was  prejudiced  by  such  want,  defect 
or  inaccuracy,  and  then  only  to  the  extent  of  such  prejudice. 
Provided  that,  if  the  employee  or  beneficiary  shall  show  that 
his  failure  to  give  prior  notice  was  due  to  mistake,  inadvertence, 
ignorance  of  fact  or  law,  or  inability,  or  to  the  fraud,  misrepre- 
sentation or  deceit  of  another  or  to  any  other  reasonable  cause 
or  excuse,  then  compensation  may  be  allowed,  unless  and  then 
to  the  extent  only  that  the  employer  shall  show  that  he  was 
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prejudiced  by  failure  to  receive  such  notice.  Provided,  further, 
unless  knowledge  is  obtained  or  notice  given  within  ninety  days 
after  the  occurrence  of  thQ  injury,  no  compensation  shall  be 
allowed.  No  form  of  notice  shall  be  required  but  may  substan- 
tially conform  to  the  following  form  :•••'» 

Manifestly,  the  purpose  of  the  notice  is  to  apprise  the  em- 
ployer of  such  facts  as  will  enable  him  to  fully  investigate  the 
cause  and  extent  of  the  injuries  received  by  an  employee.  Actual 
knowledge  on  the  part  of  the  employer  or  the  employer's  repre- 
sentative supersedes  and  does  away  with  the  necessity  of  notice. 
Carpenter  was  not  pre$^nt  when  Franks  was  killed,  and  it  is 
not  claimed  that  he  could  have  had  actual  knowledge  of  what 
occurred.  Hudson  was  present  when  the  sides  of  the  excavation 
fell  in  and  buried  Franks,  and  therefore  had  full  knowledge 
of  everything  that  occurred  at  the  time.  Is  the  actual  knowl- 
edge of  Hudson  sufficient,  under  the  statute,  to  excuse  the  fail- 
ure of  the  proper  party  to  cause  notice  of  the  occurrence  to  be 
served  upon  Carpenter  ? 

Somewhat  similar  statutes  are  in  force  in  other  states.  In 
Massachusetts,  it  is  provided  that : 

**Want  of  notice  shall  not  be  a  bar  to  proceedings  under 
this  act,  if  it  be  shown  that  the  association,  subscriber,  or  agent 
had  knowledge  of  the  injury." 

The  statute  of  Minnesota  with  reference  to  notice  is  quite 
like  the  section  quoted  supra.  The  statute  of  California  provides 
that : 

**  Actual  knowledge  of  such  injury  on  the  part  of  such 
employer,  or  his  managing  agent  or  superintendent  in  charge 
of  the  work  upon  which  the  injured  employee  was  engaged  at 
the  time  of  the  injury  shall  be  equivalent  to  such  service." 

The  statute  of  New  Jersey  makes  actual  knowledge  of  the 
employer  sufficient  without  notice ;  whereas  the  statute  of  Penn- 
sylvania is  in  this  respect  the  same  as  ours.  The  Illinois  statute 
provides : 

*  *  That  the  failure  on  the  part  of  any  person  entitled  to  such 
notice  shall  not  relieve  the  employer  from  liability  for  such 
compensation  when  the  facts  and  circumstances  of  such  acci- 
dent are  known  to  such  employer,  his  agent,  or  vice-principal 
in  the  enterprise." 
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In  several  of  the  jurisdictions  mentioned,  the  Supreme 
Court  has  held  that  knowledge  of  the  employer,  or  of  his  agent, 
where  the  statute  so  provides,  is  sufficient,  and  does  away  with 
the  necessity  of  the  service  of  formal  notice.  Allen  v.  CUy  of 
MUlvUle,  87  N.  J.  L.  356  (95  Atl.  130) ;  State  v.  District  Court, 
129  Minn.  423  (152  N.  W.  838) ;  Frier's  Case,  232  Mass.  181 
(122  N.  E.  195) ;  Brown's  Case,  228  Mass.  31  (116  N.  E.  897) ; 
Murphy's  Case,  226  Mass.  60  (115  N.  E.  40) ;  McLean's  Case, 
223  Mass.  342  (111  N.  B.  783) ;  Bloom's  Case,  222  Mass.  434 
(111  N.  E.  45) ;  Parker-Washington  Co.  v.  Industrial  Board, 
274  III.  498  (113  N.  E.  976) ;  Bushnell  n.  Industrie  Board,  276 
111.  262  (114  N.  E.  496) ;  Purdy  v.  City  of  Satdt  Ste.  Marie, 
188  Mich.  573  (155  N.  W.  597). 

No  formal  notice  was  necessary  in  this  case  if  Hudson  was 
the  representative  of  Carpenter,  within  the  meaning  of  the 
statute.  The  term  has  not  been  given  legislative  definition. 
In  the  sense  that  a  representative  is  one  who  represents  another, 
stands  in  his  place  or  stead,  or  acts  for  him  in  the  capacity  of  a 
foreman,  Hudson  was  the  representative  of  Carpenter.  As 
foreman,  he  was  such  a  representative  as  that  it  was  his  duty 
to  at  once  report  the  fact  that  Franks  met  his  death  while  em- 
ployed upon  the  sewer  in  question,  and  the  circumstances  sur- 
rounding the  occurrence.  Employees  are  often  in  charge  of 
and  under  the  control  of  a  foreman,  superintendent,  or  other 
agent  of  the  employer.  One  occupying  such  a  position  would 
obviously  be  the  representative  of  the  employer,  within  the 
meaning  of  Section  2477-ra8.  It  is,  of  course,  conceded  by  appel- 
lants that  Hudson  had  charge  of  the  work,  and  that  he  directed 
the  workmen  and  determined  how  and  when  and  in  what  man- 
ner the  work  should  be  done ;  but  it  is  claimed  that  he  did  this 
as  an  independent  contractor  only.  We  are  of  the  opinion  that, 
notwithstanding  the  fact  that  he  was  in  charge  of  the  employ- 
ment of  the  men  working  on  the  sewer  and  directed  the  manner 
in  which  the  work  should  be  done,  he  did  not  do  this  as  an  inde- 
pendent contractor,  but  as  the  foreman  and  representative  of* 
the  appellant.  Therefore,  the  actual  knowledge  of  Hudson 
superseded  the  necessity  of  notice. 

The  question  as  to  who  has  the  burden  of  proving  notice  is 
ably  discussed  by  counsel  for  appellants,  but  we  prefer  to  defer 
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the  decision  of  this  question  until  it  is  presented  by  brief  and 
argument  on  both  sides. 

III.  Some  claim  is  made  by  counsel  for  appellants  that 
the  facts  of  this  case  do  not  bring  it  within  the  provisions  of 
the  policy.  This  contention  on  the  part  of  counsel  is  based  upon 
a  technical  construction  of  the  policy,  and  is,  in  our  opinion, 
without  substantial  merit. 

We  conclude  that  the  finding  and  order  of  the  commissioner 
is  fully  sustained  by  the  proof  and  proper  inferences  therefrom. 
The  judgment  of  the  court  below  is,  therefore, — Affirmed. 

Evans,  Arthur,  and  Faville,  JJ.,  concur. 
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AOOOUNT.      See  Limitation  of  Actions,  2,  5,  6. 
ACTIONS. 

Improper  Form  Treated  as  Proper.  A  technically  improper  form  of 
action,  with  full  issues  between  all  interested  parties,  will  be 
treated  as  sufficient,  when  the  sole  question  on  appeal  is  the 
proper  measure  of  damages.     Scott  v.  Habinck,  192 — 1213. 

ADULTEB7. 

Sufllclency  of  Evidence.     Evidence  relative  to  the  adulterous  dis- 

1  position  of  the  parties,  opportunity  to  commit  the  act,  and 
other  incriminating  circumstances,  hold  to  present  a  jury  ques- 
tion on  the  issue  of  guilt.    State  v.  Johnson,  192 — 813. 

Oommencement  of  Prosecution — ^Assumption  of  Fact.     Instructions 

2  which  assume,  on  conflicting  and  indefinite  testimony,  that  a 
prosecution  for  adultery  was  commenced  on  the  complaint  of 
the  wife,  are  prejudicially  erroneous.  State  v.  Johnson,  19^ — 
813. 

Instructions — ^Assumption  of  Fact  of  Marriage.     When  the  testi- 

3  mony  tending  to  show  a  marriage  is  positive  and  undisputed 
(in  a  prosecution  for  adultery),  the  court  may  instruct  that 
such  fact  stands  established.    State  v.  Johnson,  192 — 813. 

ADVERSE  POSSESSION.       See  Limitation  of  Actions,  4; 
Tenancy  in  Common. 

Evidence.     Evidence  held  to  justify  decree  enjoining  interference 

1  with  a  private  way  acquired  under  claim  of  adverse  possession. 
Heinrich  v.  Schmitt,  192 — 43. 

Mistaken  Possession.    Title  by  adverse  possession  may  not  be  based 

2  on  a  mistaken  possession, — that  is,  on  a  possession  which  the 
possessor  Intended  to  coincide  with  the  calls  of  his  deed,  but 
which,  by  mistake,  was  in  excess  thereof.  Poleske  v.  Jones, 
192—1015. 

ANIMALS.      See  Appeal  and  Error,   30;  Fraud,   8;  Rail- 
roads, 5 — 7. 
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APPEAL  AND  EBBlDB. 

Decisions  Reviewable. 

Wben  Appeal  Ues — Objectionable  BecltalB  of  Fact.     A  decree  is 

1  one  thing;  a  recital  of  fact  in  a  decree  is  a  very  different  thing. 
Appeal  will  not  lie  for  the  sole  purpose  .of  expunging  the  re- 
citals— especially  when  the  decree  is  a  consent  decree.  Van 
Gorden  v.  Schuller,  192 — 853. 

When  Appeal  Lies — Consent  Decree.     Principle  reaffirmed  that  no 

2  appeal  lies  from  a  consent  decree.  Van  Gorden  v.  Schuller, 
192—853. 

Nonappealable  Interlocutory  Order.    An  interlocutory  ruling  by  the 

3  trial  court  that  plaintiff  may,  by  amendment  to  his  petition,  set 
up  new  and  distinct  causes  of  action  after  defendant  had  ap- 
peared to  and  joined  issue  on  the  cause  of  action  first  pleaded, 
is  not  appealable.     Goode  v.  Adams  Exp.  Co.,  192 — 1164. 

Nonappealable   Order.     The   action    of   the   court   in   permitting    a 

4  plaintiff,- after  issue  is  joined  on  his  cause  of  action,  to  amend, 
and  set  up  other  and  new  causes  of  action,  may  not  be  said  to 
be  without  jurisdiction,  and  such  action,  if  erroneous,  may  be 
corrected  only  by  appeal  from  the  final  judgment.  Goode  v. 
Adams  Exp.  Co.,  192—1164. 

•   When  Appeal  Lies — Order  in  re  Cost  Bond.     Appeal  will  not  lie 

5  from  an  order  refusing  to  increase  the  amount  of  a  cost  bond. 
Miller  v.  McCutchan,  192—1209. 

RiGUT  OF  Review. 

Waiver  of  Error.    A  litigant  may  not  allow  the  issues  of  a  cause 

6  to  be  submitted  to  the  jury  without  complaint,  and  later  assert 
that  he  was  entitled  to  a  verdict  as  a  matter  of  law.  Coleman 
V.  Iowa  R.  &  L.  Co.,  192—1331. 

Reservation  op  Grounds. 

Failure  to  Except — Instructions  in  Criminal  Case.    Failure  to  ex- 

7  cept  to  instructions  precludes  review  on  appeal,  whether  the 
cause  be  civil  or  criminal.  The  plea  will  not  prevail  that  appel- 
lant has  not  had  a  fair  trial  because  counsel  did  ru)t  except. 
State  V.  Higgins,  192—201. 

Time  for  Exceptions.    An  order  that  defendant  may  have  a  stated 

8  time  in  which  'Ho  file  a  motion  for  new  trial  and  exceptions 
to  instructions '  *  grants  defendant  the  right  to  file  his  motion 
at  the  stated  time  and  to  embrace  therein  his  exceptions  to  the 
instructions.     State  v.  Smith,  192 — 218. 
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Instructions — ^Waiver  of  Ezceptioiis.     Instructions  not  excepted  to 
9    in  the  trial  court  will  not  be  reviewed  on  appeal.     Bemington 
V.  Machamer,  192 — 1098. 
Insufflcient  Exception  to  Insti^ctions.  An  exception  to  an  instruction 

10  to  the  effect  that  ''the  court  erred  in  giving  Instruction  No.  8 
on  the  measure  of  damages"  is  wholly  insufficient  to  raise  any 
question.     Bemington  v.  Machamer,  192 — 1098. 

Notice  of  Appeal. 

Failure  to  Specify  Order  Appealed  From.    A  recital  that  a  notice 

11  of  appeal  was  duly  served  and  filed  on  a  named  date,  which 
the  record  shows  was  prior  to  the  rendition  of  any  final  judg- 
ment, without  the  recital  of  or  reference  to  any  interlocutory 
order  or  ruling,  is  wh9lly^  insufficient  to  confer  jurisdiction  of 
the  appeal.     Goode  v.  Adams  Exp.  Co.,  192 — 1164. 

Abstracts  op  Record. 

Unnecessary  Abstract — Taxation.    Cost  of  printing  unnecessary  ab- 

12  straets  will  be  taxed  to  the  offending  party.  Smith  v.  Smith, 
192—1358. 

Assignments  op  Error. 

Bequlrements.     Assignments  of   error  must  be  specific;  moreover, 

13  they  must  be  argued;  and,  in  general,  assignments  not  made 
in  accordance  with  the  rules  will  be  disregarded.  Miller  v. 
Swartzlender  &  Holman,  J92 — 153. 

Indefinite  Assignment.     An   assignment   to   the    effect   that   ''the 

14  court  erred  in  overruling  the  motion  in  arrest  of  judgment  and 
for  new  trial"  is  fatally  indefinite,  when  the  motion  is  based 
on  13  distinct  grounds,  with  many  subdivisions.  State  v. 
Smith,  192—218. 

Insufficient   Assignment.     A   brief   point   which    lodges    complaint 

15  against  a  ruling  by  the  court,  but  in  no  manner  indicates  where 
the  ruling  may  be  found  in  the  record,  is  quite  insufficient  to 
justify  review.     State  v.  Smith,  192 — ^218. 

Dismissal. 

Annulment  Action  Nullified  by  Will.     Plaintiff's  appeal   presents 

16  nothing  more  than  a  moot  question,  and  must  be  dismissed, 
when  the  purpose  of  his  action  is,  as  an  heir,  to  secure,^  on  the 
ground  of  mental  incompetency,  an  annulment  of  certain  deeds 
to  lands  executed  by  his  father,  and  when  it  is  made  to  ap- 

Vol.  192  IA.--89 
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pear  that  tne  father  died  testate;  that  his  will  has  been  pro- 
bated; that  said  will  disposed  of  said  lands  in  identically  the 
same  manner  in  which  the  deeds  disposed  of  them;  and  that, 
after  the  appeal  in  question  was  taken,  said  probate  of  the 
will  had,  by  lapse  of  time,  become  final  and  unimpeachable. 
McGovern  v.  McGovern,  192 — 1196. 
Proof  ot  Facts  Kuliifying  Right  to  Maintain  Appeal.    When,  after 

17  an  appeal  is  taken,  the  situation  of  the  parties  so  changes 
that  appellant  has  no  longer  any  right  to  maintain  the  appeal, 
such  change  of  situation  may  be  established  in  the  appellate 
court  by  evidence  not  made  of  record  in  the  trial  court.  Mc- 
Govern V.  McGovern,  192 — 1196. 

Lack  of  Interest.    The  appellate  court  will,  on  its  own  motion,  take 

18  notice  of  the  fact  that,  on  the  record  presented,  appellant 
has  no  interest  In  the  appeal.^  McGovern  v.  McGovern,  192 — 
1196. 

Proceedings  Preliminary  to  Hearing. 

Waiver  of  Statutory  Bules.     Principle  reaffirmed  that  the  Supreme 

19  Court  may  not  waive  statutory  rules  governing  appellate  pro- 
cedure.    Arends  v.  Frerichs,  192 — 1318. 

Extensions  of  Rule  Time.     Principle   reaffirmed  that   applications 

20  for  extension  of  time  in  which  to  perform  acts  of  appellate 
procedure  must  be  made  before  the  established  rule  time  has 
expired.     Arends  v.  Frerichs,  192 — 1318. 

Rehearing. 

Scope  of  Review.    Appellee  may  not  have  a  rehearing  in  order  to 

21  obtain  relief  which  he  could  only  obtain  by  an  appeal  which 
he  did  not  take.     Scott  v.  Habinck,  192—1213. 

Mandatory  Nature  of  Notice.     The  statutory  rule  that  notice  of 

22  intention  to  petition  for  a  rehearing  must  be  served  on  both 
the  opposite  party  and  the  clerk  of  the  Supreme  Court  within 
30  days  after  the  filing  of  the  opinion  is  mandatory,  and  in  the 
absence  of  such  service,  the  petition  for  rehearing  will  be  dis- 
missed.    Arepds  v.  Frerichs,  192 — 1318. 

Review — Scope  and  Extent  in  General. 

Misconduct  of  Jurors.     Misconduct  of  jurors  will  not  be  reviewed 

23  on  appeal  when  there  must  be  a  reversal  irrespective  of  such 
misconduct.     State  v.  Smith,  192 — ^218. 
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Review — Parties  Entitled  to  Allege  Error. 

Borrowed   Objection.     A   judgment   defendant   may   not   predicate 

24  error  on  the  ^rendition  of  a  judgment  of  subrogation  in  favor 
of  an  intervener,  of  which  plaintiff  does  not  complain.  Evans 
V.  Oskaloosa  T.  &  L.  Co.,  192—1. 

Review — Harmless  Error. 

Improper  Ezclofllon  In  Law  and  Proper  Beception  in  Equity.    The 

25  improper  exclusion  of  testimony  in  a  law  action  is  harmless, 
when  the  excluded  testimony  was  received  in  a  pending  equity 
cause  involving  the  identical  subject-matter.  Goldthorp  v. 
Keenan,  192<~22. 

Befusal  to  Divide  Blended  Olaims.     It  is  not  reversible  error  for 

26  the  court  to  refuse  to  require  plaintiff  to  divide  into  counts 
his  blended  claims:  (1)  That  defendant  was  the  owner  of  the 
store  to  which  the  goods  were  sold;  and  (2)  that,  if  defendant 
was  not  such  owner,  he  had  held  himself  out  as  such  owner, 
and  was,  therefore,  estopped  to  deny  such  ownership.  Stacey 
Fruit  Co.  V.  Sketchley,  192—186. 

Incompetent  Evidence  on  Established  Fact.     Evidence  of  compro- 

27  mise  offers  by  defendant  is  nonprejudicial,  when  defendant's 
liability  was  conclusively  established  by  competent  evidence. 
Golden  v.  Bilbo,  192—319. 

Error  Against   Prevailing  Party.     The   court   will   not   determine 

28  whether  testimony  bearing  on  an  issue  was  admissible,  when 
the  jury  found  in  complainant's  favor  on  such  issue.  Laveck 
V.  Bonnes,  192 — 736. 

Presumption  That  Jury  Obeyed  InstructionB.    In  an  action  for  as- 

29  sault,  involving  several  elements  of  damages,  including  loss  of 
time,  the  defendant  may  not  complain  of  an  instruction  that 
no  damages  shall  be  allowed  for  loss  of  time  unless  the  evi- 
dence shows  the  value  thereof,  even  though  the  evidence  does 
not  show  such  value.    Laveck  v.  Bonnes,  192 — 736. 

Instructions  as  to  Implied  Warranty.    In  an  action  for  false  repro- 

30  sentation  in  the  breeding  qualities  of  a  purchased  animal,  de- 
fendant is  not  prejudiced  by  instructions  relative  to  an  implied 
warranty  as  to  breeding  qualities,  when  the  jury  had  ample 
grounds  for  finding  that  the  seller's  representations  as  to  breed- 
ing qualities  were  knowingly  false.  Workman  v.  Sharp,  192 — 
864. 

Reversal. 

Law  of  Case— Eetrial  on  Same  Becord.    A  ruling  on  appeal  that 

31  the  record  revealed  a  jury  question  is  absolutely  binding  on 
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the  trial  court  on  retrial  on  the  same  record,  and  the  trial  court 
mu8t  take  notice  of  such  record,     Jones  v.  City  of  Sioux  City, 
192—99. 
Retrial  on  Same  Testimony.     A  holding  on  appeal  that  the  record 

32  did  not  entitle  plaintiff  to  go  to  the  jury  on  an  issue  of  negli- 
gence is  absolutely  conclusive  on  the  trial  court  on  retrial  on 
substantially  the  same  record.  Plantz  v.  Kreutzer  &  Wasem, 
192—333. 

Law  of  Case.    An  opinion  on  appeal  is  the  law  of  the  case  on  retrial 

33  on  substantially  the  same  facts.  Fellers  t.  Modern  Woodmen, 
192—561. 

Bemand  in  Equity  Cause.    The  appellate  court  may  not  remand  an 

34  equity  cause,  for  the  making  and  trial  of  new  issues  at  law. 
Van  Gorden  v.  Schuller,  192 — 853. 

ARREST. 

Care  of  Prisoner's  Property.  A  peace  officer,  upon  making  a  legal 
arrest,  is  under  no  obligation  to  care  for  property  of  the  pris- 
'oner  not  connected  with  the  arrest,  when  the  prisoner  makes 
no  request  for  such  care,  and  when  the  officer  has  no  reasonable 
ground  to  believe  that  the  place  where  the  property  is  left  is 
unsafe.    Folson  v.  Piper,  192 — 1056. 

ARSON. 

Failure  to  Prove  Corpus  Delicti.  The  corpus  delicti  in  arson — a 
felonious,  willful,  and  malicious  burning — may  not  be  estab- 
lished from  any  combination  of  circumstances  which  may  rea- 
sonably be  reconciled  with  the  theory  that  the  fire  was  not  of 
felonious  origin.     State  v.  Cristani,  192 — 615. 

ASSAULT  AND  BATTERY. 

Civil  Action — ^Nonremote  Threats.     In  an  action  for  damages  for 

1  assault,  nonrcmote  threats  by  defendant  of  physical  violence 
to  plaintiff  are  admissible  on  the  issue  of  malice.  Laveck  v. 
Bonnes,  392-736. 

Excessive  Verdict — $500.     Verdict  of  $500  for  assault  and  battery 

2  held  not  excessive.    Laveck  v.  Bonnes,  192 — 736. 

ASSIGNMENTS.   .    See  Contracts,  2;  Corporations,  3. 

Action  by  Assignee.  A  written  assignment  of  a  claim  authorizes 
the  assignee  to  maintain  an  action  on  the  assigned  claim. 
Thompson  v.  Damm,  192 — 501. 
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ATTACHMENT. 

Action  on  Bond — ^Evidence  of  Nonfraudnlent  Intent.    In  an  action 

1  on  an  attachment  bond^  plaintiff,  on  the  issue  whether  he  was 
about  to  dispose  of  his  property  with  fraudulent  intent,  may 
show  by  his  creditors  what  he  was  doing  in  the  matter  of  dis- 
posing of  his  property,  and  what  statements  he  had  made  to 
his  creditors  relative  to  paying  his  debts.  Shippley  v.  Grem- 
mels,  192 — 801. 

Action  on  Bond — Evidence  in  re  Malice.     In  an  action  on  an  at- 

2  tachment  bond,  evidence  of  declarations  by  the  defendant  tend- 
ing to  show  malice  in  instituting  the  attachment  is  admissible. 
Shippley  v.  Gremmels,  192 — 801. 

Action  on  Bond — ^Explanation  In  re  Conveyance  of  Property.     In 

3  an  action  on  an  attachment  bond,  plaintiff  may  be  permitted 
to  explain  the  circumstances  attending  the  execution  of  an 
apparent  conveyance  to  his  wife, — the  attachment  having  been 
issued  on  the  ground  that  the  defendant  in  attachment  was 
about  to  dispose  of  his  property  with  intent  to  defraud  his 
creditors.     Shippley  v.  Gremmels,  192 — 801. 

Action  on  Bond — ^Evidence  Supporting  Verdict.    Evidence  reviewed, 

4  and  held  to  establish  the  wrongful  suing  out  of  an  attachment. 
Shippley  v.  Gremmels,  192—801. 

ATTORNEY  AND  CLIENT.  See  Executors  and  Adminis- 
trators, 3 — 5. 

AUTOMOBILES.  See  Chattel  Mortgages,  2 ;  Highways,  1, 
5,  6 ;  Master  and  Servant,  3 ;  Municipal  Corporations, 
23;  Negligence,  5,  8,  9,  12 — 15;  Railroads,  8. 

BANKS  AND  BANKINO.  See  Bills  and  Notes  ;  Execu- 
tion, 1. 

BILLS  AND  NOTES.       See  Evidence,  19 ;  Wills,  10. 

Indorsement — ^Parol  to  Vary  Blank  Indorsement.  Parol  evidence 
1  that  a  blank  indorsement  of  a  uonnegotiable  promissory  note 
was  made  (1)  for  the  sole  purpose  of  transferring  title  to  the 
note,  and  (2)  under  an  agreement  that  the  indorser  should  not 
be  liable  on  the  note,  is  not  admissible  against  a  subsequent 
holder  of  the  note  who  had  no  knowledge  of  such  agreement. 
Berry  v.  Gross,  192—300. 
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Payment  and  Discharge— Drawee's  Rigb.t  to  Recover  Fayment  on 

2  Forged  Indorsement.  A  drawee  who  pays  a  draft  to  one  whose 
right  to  the  draft  rests  on  a  forged  or  unauthorized  indorse- 
ment may,  without  pleading  just  how  or  in  what  manner  he 
has  been  specially  damaged,  recover  the  amount  of  the  pay- 
ment from  the  one  to  whom  payment  was  made,  as  money  had 
and  received  on  a  mistake.  So  held  where  the  drawer  unwit- 
tingly made  the  draft  payable  to  a  fictitious  or  nonexistent 
person,  and  where  the  purchaser  of  the  draft  indorsed  the  name 
of  the  fictitious  payee  and  cashed  the  draft.  American  Exp. 
Co.  V.  Peoples  Sav.  Bank,  192—366. 

Negotiability  and   Transfer — Fictitious   Payee.     A    draft  payable 

3  to  a  fictitious  or  nonexisting  person  is  not  legally  payable  to 
bearer  unless  the  drawer  so  intended — unless  the  drawer  makes 
it  payable  to  a  payee  that  he  knov^s  is  fictitious  or  nonexistent. 
American  Exp.  Co.  v.  Peoples  Sav.  Bank,  192 — 366. 

Transfer  by  Indorsement — ^Name  of  Fictitious  Person.    The  indorse- 

4  ment  on  a  draft,  by  the  purchaser,  of  the  name  of  a  payee  who, 
unbeJcnown  to  the  drawer,  is  a  fictitious  or  nonexistent  person, 
is  ''forged  and  made  without  authority,"  within  the  meaning 
of  See.  3060-a23,  Code  Supplement,  1913,  and  wholly  inopera- 
tive. Especially  is  this  true  when  there  is  evidence  of  an 
actual  intent  to  defraud.  American  Exp.  Co.  v.  Peoples  Sav. 
Bank,  192 — 366. 

Accelerating  Maturity  Date.     A  mere  pledgee  of  a  long-time  note 

5  (of  whose  interest  the  maker  is  ignorant)  may  not  promptly 
exercise  a  contract  right  to  declare  the  note  due  and  payable 
for  failure  to  pay  matured  annual  interest,  when  all  parties 
know  that  the  note  has  been  lost,  and  the  maker  and  original 
payee  have  an  understanding  that  they  will  meet,  about  the 
time  the  Interest  falls  due,  and  adjust  all  unsettled  matters 
between  them,  including  the  making  of  a  new  note.  Blackman 
v.*  Carey,  192—548. 

Negotiation — ^Bona-Flde    Holdershlp    as    Jury    Question.      Positive 

6  testimony  that  a  negotiable  promissory  note  was  purchased 
(1)  in  the  ordinary  course  of  business,  (2)  before  due,  (3)  for 
value,  (4)  in  good  faith,  and  (5)  without  notice  of  fraud  in 
the  inception  of  the  note  or  of  breach  of  faith  in  its  negoti- 
ation, even  though  there  be  no  direct  contradictory  evidence, 
will  rarely  justify  the  court  in  holding  that  good-faith  holder- 
ship  is  proved  as  a  matter  of  law.  Especially  is  the  issue  for 
the  jury  when  the  purchase  is  of  a  note  for  a  substantial 
amount,  at  a  substantial  discount,  without  knowing  or  inquir- 
ing anything  about  maker  or  payee,  except  to  know  that  the 
maker  lived  at  a  distant  place,  and  was  financially  good,  and 
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without  making  any  inquiry  as  to  the  inception  of  the  note. 
Connelly  v.  Greenfield  Sav.  Bank,  192—876. 
Negotiability  and  Transfer — "I  Assign*'  aa  Indorsement.    A  writ- 

7  ing  on  the  back  of  a  negotiable  promissory  note,  in  the  form 

of,  **I  assign  the  within  note  to  A B ,"  and  duly  signed 

by  the  payee,  constitutes  a  special  ** indorsement,*'  within  the 
meaning  of  the  Negotiable  Instruments  Act, — that  is,  an  in- 
dorsement which  specifies  the  person  to  whom  or  to  whose 
order  the  note  is  payable.    In  other  words,  such  an  indorsement 

is  equivalent  to  the  ordinary  indorsement  of,  ''Pay  to  A 

B ."    Jones  County  T.  &  S.  Bank  v.  Kurt,  192—965. 

Negotiability  and  Transfer — ^Nnlliflcatlon  of  Effect  of  Indorsement. 

8  The  legal  effect  of  a  proper  and  regular  indorsement  of  a  nego- 
tiable promissory  note  is  not  changed  or  avoided  by  inserting 
in  such  indorsement: 

1.  A  guaranty  of  payment;  or 

2.  A  consent  to  any  extension  of  time  or  renewal;  or 

3.  A  waiver  of  demand,  notice,  and  protest.     Jones  Couhty 
T.  &  S.  Bank  v.  Kurt,  192—965. 

Negotiability  and  Transfer — Oonstmction  of  Pleading— Legal  £f- 

9  feet.  The  legal  effect  of  the  facts  pleaded  determines  whether 
the  transferee  of  a  negotiable  promissory  note  took  by  "assign- 
ment" only,  or  by  "indorsement."  Jones  County  T.  &  S.  Bank 
V.  Kurt,  192—965. 

Execution — Signing  Witbont  Beading.  One  who  signs  an  instru- 
10.  ment  without  reading  it,  when  he  has  capcusity  to  read,  oppor- 
tunity to  read,  and  is  in  no  manner  prevented  from  reading,  is 
bound.  Under  all  ordinary  circumstances,  it  is  a  jury  question 
whether  a  party  has  been  so  circumvented  as  to  excuse  non- 
reading  before  signing.  Bank  of  Holmes  v.  Thompson,  192 — 
1032. 
Holder  in  Dae  Course— When  Issue  for  Jury.  Uncontradicted  and 
11  unimpeached  testimony  that  the  holdership  of  a  negotiable 
promissory  note  is  in  "due  course,"  coupled  with  no  circum- 
stance from  which  the  jury  could  reasonably  infer  bad  faith, 
renders  the  issue  of  such  holdership  one  for  the  court.  But 
negligence  in  the  purchase  of  the  note,  deliherate  failure  to  make 
inquiry  as  to  the  consideration  therefor,  and  equivocation  by 
the  holder  as  to  whether  he  was  an  owner  or  a  mere  collector, 
may  be  such  as  to  carry  such  issue  to  the  jury.  City  Nat.  Bank 
V.  Mason,  192 — 1048. 

BOUNDARIES. 

Commissioners — ^Waiver  in  re  Exceptions  to  Report.    A  plaintiff  in 
1     an  action  to  restore  lost  boundary  lines  who,  on  the  day  of 
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trial,  long  deferred,  orally  asks  and  is  granted  an  order  for  the 
appointment  of  a  commissioner  to  locate  the  said  lines,  with 
promise  to  proceed  with  the  trial  on  the  filing  of  the  commis- 
sioner's report,  may  not,  after  the  report  is  filed,  demand  a 
continuance  to  the  next  term,  in  order  to  file  exceptions  to  the 
report.  Cronk  v.  Dunlap,  192 — 315. 
Legal  Center  of  Section.  Principle  recognized  that  the  legal  center 
2  of  a  section  is  the  point  where  a  straight  line  connecting  the 
east  and  west  quarter  corners  crosses  a  straight  line  connect- 
ing the  north  and  south  quarter  corners.  Poleske  v.  Jones, 
192—1015. 

BROKERS. 

Oommisslon — Offer  and  EqniYocal  Acceptance.  An  offer  to  a  broker 
of  a  commission  for  an  ** immediate  cash  sale"  on  stated  terms, 
followed  by  an  acceptance  which  is  qualified  or  equivocal  in 
any  degree,  creates  no  contract.  Boling  &  Monroe  Realty  do. 
V.  Anders,  192 — 1154. 

BURGLARY. 

Proof  of  Intent.  Proof  beyond  a  reasonable  doubt  of  the  intent 
charged  is  always  necessary.  Proof  held  insufBlcient.  State  v. 
Farrand,  192—809. 

OANOELLATION  OF  INSTRUMENTS. 

General  Prayer  for  Belief.  A  general  prayer  for  equitable  relief 
affords  ample  basis  for  a  decree  of  cancellation  of  a  written 
instrument  for  misrepresentation  of  a  material  fact,  even  though 
the  petition — unquestioned  in  the  trial  court — contains  no  spe- 
cific allegation  of  fraud.  Lynch  v.  Des  Moines  L.  F.  Co.,  192 — 
117. 

CARRIERS 

Negligence — Jury  Question.  Evidence  held  to  present  a  jury  ques- 
tion on  the  issue  of  negligence  in  the  transportation  of  fruit. 
Bolatti  V.  Wabash  E.  Co.,  192-— 306. 

CERTIORARI.      See  Schools  and  School  Districts,  1. 

Befttsal  of  Secretary  of  State  to  File  Articles.     Certiorari  will  lie 
1     to  test  the  legality  of  the  action  of  the  secretary  of  state  in 
refusing   to   file  articles   of  incorporation.     Lloyd   v.   Bamsay, 
192—103. 
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Validity  of  Ordinance.    Certiorari  will  lie,  to  test  the  validity  of  an 

2  ordinance  vacating  an  alley.    Lerch  v.  Short,  192 — ^576. 
Evidence  Dehors  Betum.     Proceedings   in  certiorari  need  not  be 

3  heard  solely  on  the  return.*  Any  testimony  may  be  received, 
if  it  bears  on  the  issue. of  illegality  or  jurisdiction.  Lerch  v. 
Short,  192—576. 

When  Writ  Lies — ^Void  Judgment.    Principle  reaffirmed  that  a  void 

4  judgment  may  be  set  aside  on  certiorari.  Turner  v.  Woodruff, 
192—848. 


CHATTEL  MOBTGAOES.      See  Landlord  and  Tenant,  3. 

Lien  and  Priority — Subsequently  Installed  Machinery.     A  chattel 

1  mortgage  which  recites  an  intention  "to  cover  all  the  build- 
ings, structures,  and  improvements,  including  [named  drying, 
electric,  and  plumbing  systems]  and  all  other  permanent  fix- 
tures that  heretofore  have  been,  are  now  being,  or  that  may 
hereafter  be,  erected  *  *  •  in  connection  with  said  land,*'  exe- 
cuted by  a  corporation  and  by  the  sole  stockholders  thereof  as 
security  for  a  loan  for  the  express  purpose  of  constructing  and 
equipping  a  laundry,  covers  machinery  subsequently  and  firmly 
installed  in  the  building,  irrespective  of  the  question  whether 
such  machinery  constituted  trade  or  permanent  fixtures.  It 
follows  that  a  stockholder  may  not  claim  priority  over  said 
mortgage  on  the  claim  that  he  personally  paid  for  said  machin- 
ery.    Goldthorp  v.  Keenan,  192 — 22. 

Description — ^Indefinite  Residence  of  Mortgagor.     A  duly  recorded 

2  chattel  mortgage  on  an  automobile  of  a  given  make,  model, 
and  engine  number  imparts  constructive  notice,  even  though 
the  particular  place  of  residence  of  the  mortgagor  in  the  county 
is  not  given,  it  appearing  that  suclb  engine  number  would  not 
appear  upon  any  other  car  of  that  make  and  model.  Iowa  Sav. 
Bank  v.  Graham,  192 — 96. 

Description — ^Misdescribed  Indebtedness.     A  chattel  mortgage  and 

3  the  effect  of  the  due  recording  thereof  arc  not  nullified  by  the 
fact  that  the  mortgage  misdescribes  the  date  of  the  note  se- 
cured.    Iowa  Sav.  Bank  v.  Graham,  192 — 96. 

CONSTITUTIONAL  LAW.       See  Gx  ardlvn  and  Ward,  1. 

Title  of  Act — * 'Properly  Connected  Therewith."    A  title  which  ex- 

1     presses  a  purpose  to  enact   a   law   '*for  the   licensing"  of  an 

occupation  justifies  a  provision  in  the  law  for  the  "rejection 

of  the  application"  for  the  license.     Camaras  v.  City  of  Sioux 

City,  192—372. 
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Federal  Froliibltlon  in  re  Jury  Service.     Principle  recognized  that 

2  Congress  now  has  power  to  prohibit  the  states  from  excluding 
women  from  jury  service  in  state  courts  on  account  of  sex. 
(See  Ex  Parte  Virginia,  100  IT.  S.  339.)  State  v.  Walker,  192— 
823. 

Common-Law  Jury  of  Men.    The  term  ''man,"  as  employed  in  the 

3  constitutional  declaration  that  ''the  general  assembly  may 
authorize  trial  by  a  jury  of  a  less  number  than  twelve  men 
»  »  »M  (Art.  1,  Sec.  9),  is  used  in  its  generic  sense  only — 
is  not  used  for  the  purpose  of  declaring  that  a  jury  in  this  state 
shall  be  composed  of  male  persons,  as  at  common  law.  (Art.  1, 
Sec.  9.)     State  v.  Walker,  192—823. 

CONTBACTS.  See  Brokers;  Evidence,  16 — 18;  Forgery; 
Good  Will;  Principal  and  Agent,  1;  Specific  Per- 
formance ;  Vendor  and  Purchaser. 

Consideration. 

Promise  for  Promise.     A  written  contract  under  which  the  seller 

1  of  goods  agrees  to  buy  back  from  the  buyer  the  goods  sold, 
and  the  buyer  agrees  to  sell  back,  is  supported  by  suflRcient 
consideration.  Mackie  Motors  Co.  v.  Dearborn  Truck  Co.,  192 — 
458. 

Validity. 

Undue  Influence.    Evidence  attending  the  assignment  of  practically 

2  the  entire  estate  of  an  aged  and  enfeebled  father  to  his  son 
reviewed,  and  held  to  sustain  a  finding  by  the  trial  court  that 
the  same  was  obtained  by  undue  influence.  Morse  v.  Slocum, 
192—1080. 

Construction  and  Operation. 

Mutual  Oonstruction  by  Parties.     The  mutual  construction  placed 

3  by  parties  on  a  contract  of  doubtful  meaning  is  controlling 
with  the  courts.  So  held  as  to  the  meaning  of  the  term  "net 
profits'*  in  a  contract  of  employment.  Tooey  v.  Pereival  Co., 
192—267. 

Condition  Precedent.    A  cause  of  action  which,  when  judged  from 

4  the  standpoint  of  the  literal  terms  of  a  written  contract,  is 
fully  matured  on  the  happening  of  a  specified  event,  will  not 
be  held  dependent  on  the  happening  of  another  and  additional 
event  which  neither  the  contract  nor  the  mutual  and  practical 
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interpretation  of  the  parties  treats  as  a  condition  precedent. 
Mackie  Motors  Co.  v.  Dearborn  Truck  Co.,  192 — 458. 
Time  as  Essence  of  Contract.    A  specified  time  for  the  doing  of  an 

5  act — i.  e.,  making  payment — ^will  not  be  deemed  of  the 
essence  of  the  contract,  when  not  so  denominated  by  the  con- 
tract nor  so  treated  by  the  parties  in  their  mutual  and  practical 
interpretation  of  the  contract.  Mackie  Motors  Co.  v.  Dearborn 
Truck  Co.,  192—458. 

Severable  (7)  or  Entire  (7)     A  contract  "to  repay"  to  "a  surety 

6  "all  loss,  damages,  charges,  expense,  and  attorney  fees"  which 
the  surety  may  suffer  or  be  compelled  to  pay  on  account  of 
such  suretyship  is  not  severable,  and  will  not  support  succes- 
sive or  independent  actions.  New  England  Equit.  Ins.  Co.  v. 
Boldrick,  192—763. 

Oondltions — ^Failure  to  Produce  Architect's  Oertlflcate.     In  an  ac- 

7  tion  on  a  building  contractor's  bond,  the  fact  that  the  owner 
was,  under  the  terms  of  the  contract,  compelled  to  bring  the 
action  prior  to  the  completion  of  the  building,  may  be  sufficient 
excuse  for  the  failure  of  the  architect  to  furnish  a  complete 
certificate  of  all  the  building  items.  Cowles  v.  Mardis  Co., 
192—890. 

Subject-Matter— Building   Contracts.     Building   contract   reviewed, 

8  and  held  to  justify  judgment  against  the  owner,  his  contractor, 
and  the  surety,  for  materials  furnished,  and  that,  in  any  event, 
the  owner  had  no  ground  for  complaint,  as  he  was  granted  a 
right  of  recovery  against  the  surety  for  the  amount  of  all  such 
claims.    Cowles  v.  Mardis  Co.,  192 — 890. 

Rescission  and  Abandonment. 

Waiver  and  Substitution.     One  who  enters  into  an  executory  con- 

9  tract  for  the  care  and  support  of  a  person  must  be  held  to 
abandon  all  rights  under  the  contract  when,  subsequent  to 
the  execution  thereof,  he  enters  into  and  executes  a  separate 
and  different  contract  with  the  legally  appointed  guardian  of 
such  person  for  the  same  care  and  support.  Morse  v.  Slocum, 
192—1080. 

COBPOBATIONS.       See  Chattel  Mortgages,  1;  Fraud,  1,  2; 
Sales,  1,  2. 

Fiduciary  Relation  of  Officers — Failure  to  Reveal  Facts.     A  sur- 
1     render  to  a  corporation,  for  a  valuable  consideration,  of  cor- 
porate stock  may  not  be  repudiated  on  the  ground  that,  after 
the  surrender  had  been  informally  agreed  on,  but  before  the 
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surrender  had  been  formally  executed,  the  officers  of  the  cor- 
poration negotiated  for  an  advantageous  sale  of  the  property, 
and  did  not  reveal  such  fact  to  the  surrendering  stockholder. 
Frick  V.  Rockwell  City  Canning  Co.,  192 — 11. 
Articles — ^Bight  of  Secretary  of  State  to  Refuse  to  File.    The  legis- 

2  lature  has  ample  power  to  authorize,  and  has  authorized,  the 
secretary  of  state,  in  the  first  instance,  and  the  executive  coun- 
cil, as  an  appellate  body,  in  passing  on  articles  of  incorporation 
and  the  filing  thereof,  to  determine,  not  only  whether  such 
articles  are  in  proper  form  and  propose  a  legal  business,  but 
also  the  broad  question  whether  such  business,  under  its  pro- 
posed articles,  is  honest  or  against  public  policy,  or  otherwise 
ohjecHonahle,  and  to  refuse  to  file  articles  which  do  not  meet 
such  test.  (Sec.  1610,  Code  Supp,,  1913.)  Lloyd  v.  Ramsay, 
192—103. 

Transfer  of  Stock — ^Effect.    An  assignment  by  a  stockholder  of  all 

3  his  stock  holdings  in  a  corporation  cannot  work  a  conveyance 
of  lands  personally  owned  by  hihi.    Wilcox  v.  Ruan,  192 — 520. 

COSTS.        See  Appeal  and  Error,  5 ;  Quo  Warranto,  2. 

Apportionment — Taxing  Costs  to  Estate.  The  taxation,  on  appeal 
in  probate,  of  the  entire  cost  to  the  estate  is  not  necessarily  a 
holding  that  the  controversy  on  appeal  was  for  the  benefit  of 
the  estate.  Such  taxation  may  be  simply  a  method  of  arriving 
at  an  equitable  apportionment  of  the  costs  between  two  sole 
beneficiaries  of  the  estate.  In  re  Estate  of  McClellan,  192 — 
384. 

COUNTIES. 

Negligence — Oonstruction  of  Culyeit.    A  county  is  not  liable  in  dam- 

1  ages  for  negligence  in  the  construction,  on  one  of  its  high- 
ways, of  a  culvert  having  a  cross-sectional  area  of  four  square 
feet,  and  costing  $148.     Renner  v.  Buchanan  County,  192 — 184. 

Olaims  Against  County — ^Waiting  on  Prisoners.    The  statutory  pro- 

2  vision  that  the  board  of  supervisors  shall  allow  the  sheriff  a 
reasonable  compensation  for  ''waiting  on  and  washing  for 
prisoners"  does  not  contemplate  that  the  board  shall  fix  such 
compensation  prior  to  the  renditioji  of  the  service,  MpOord  v. 
Page  County,  192—357. 

COVENANTS. 

Insufficient  Evidence  of  Damages.  Damages  for  breach  of  a  war- 
ranty because  of  the  existence  of  a  lease  on  the  property  are 


!l 
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no];  established  by  evidence  tending  to  show  that  plaintiff,  in 
selling  the  property,  allowed  the  purchaser  a  stated  sum,  to 
overcome  the  latter 's  objections  to  the  lease.  Miller  v.  Mc- 
Cutchan,  192—1209. 

OBIMINAL  LAW. 

Venue. 

AilldaTits  in  re  Change  of  Venue.    A  petition  for  change  of  venue 

1  in  a  criminal  case,  without  the  supporting  affidavits  required 
by  statute,  is  fatally  defective.  (Sec.  5344,  Code  of  1897.) 
State  V.  Smith,  192—218. 

Change  of  Venne — ^Amendment  to  Petition.    The  court,  after  prop- 

2  erly  overruling  a  petition  for  a  change  of  venue  for  insufficiency 
thereof,  has  a  discretion  in  refusing  an  application  to  amend 
such  defective  petition.    State  v.  Smith,  192 — 218. 

Insufficient  Evidence.    Evidence  held  wholly  insufficient  to  establish 

3  venue  iit  a  charge  of  forgery.  State  v.  Schwenderman,  192 — 
349. 

Evidence. 

Evidence  of  Other  Crimes.    Evidence  of  the  relations  of  the  parties, 

4  in  a  prosecution  for  attempted  miscarriage,  is  proper  on  the 
element  of  motive,  even  though  such  testimony  does,  in  a  re- 
mote degree,  tend  to  show  a  separate  and  distinct  offense. 
State  V.  Wright,  192—239. 

Alibi — Time  and  Distance  as  Element.    An  alibi  may  constitute  a 

5  complete  defense,  even  though  the  testimony  relating  thereto 
places  the  defendant  at  a  place  from  which  he  might  easily  have 
reached  the  scene  of  the  crime  at  the  time  when  the  crime  was 
committed.  Time  and  distance  are  not  necessarily  controlling. 
State  V.  Ireland,  192 — 489. 

Motive.     Proof  of  motive  is  not  proof  of  corpus  delicti.     State  v. 

6  Cristani,  192—615. 

Relevancy.    Oral  evidence  of  a  plea  of  guilty  by  a  party  other  than 

7  defendant  is  admissible  when  it  connects  a  series  of  inter- 
woven transactions  demonstrating  that  defendant  and  said 
other  party  were  acting  in  conjunction  in  criminal  operations. 
State  v.  Randolph,  192—636. 

Continuance. 

Inadequate  Time  to  Prepare  for  TriaL    Bef usal  to  grant  defendant 

8  a  continuance  in  order   to   prepare   for  trial   will  be   denomi- 
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nated  error  only  in  case  of  a  clear  showing  of  abuse  of  discre- 
tion. Befusal  sustained,  where  13  days  elapsed  between  plea 
and  commencement  of  trial.    State  v.  Walker,  192 — 823. 

Trial. 

Belated  Objection  to  Grand  Juror.     After  a  grand  juror  is  sworn 

9    in,  it  is  too  late  to  interpose  the  objection  that  the  juror  is 

related  to  the  prosecutrix  by  consanguinity  or  affinity  within 

the  ninth  degree — assuming  that  such  objection  is  available  to 

the  accused.     State  v.  Smith,  192 — 218. 

Reasonable  Doubt    "From  ETldence."     It   is   reversible   error  to 

10  instruct  that  a  doubt,  to  be  "reasonable,'*  must  arise  from 
the  evidence^  as  such  instruction  excludes  all  reasonable  doubts 
that  may  arise  from  the  want  of  evidence.  State  v.  Smith, 
192—218. 

Curing  Error  by  Prompt  WithdrawaL     Error  in  receiving  clearly 

11  improper  but  not  inherently  prejudicial  testimony  is  cured  by 
the  prompt  withdrawal  of  such  testimony  by  the  court.  State 
V.  Wright,  192—239. 

Justifiable  Deductions   in  Argument.     Severe   characterization   by 

12  counsel  in  argument  of  the  conduct  of  an  accused  will  not  con- 
stitute reversible  error,  when  fairly  justified  by  the  record. 
Record  reviewed,  and  .held  not  to  present  reversible  error.  State 
V.  Wright,  192—239. 

Assumption  of  Fact.    It  is  not  error,  in  a  criminal  cause,  to  assume 

13  in  instructions  the  truth  of  a  fact  fully  admitted  by  both  the 
State  and  the  defendant.     State  v.  Graves,  192 — 623. 

Instructions — ^Assumption  of  Becord  Stipulation.     The  court  may, 

14  in  its  instructions  in  a  criminal  case,  assume  as  true  a  fact 
admitted  of  record.     State  v.  Johnson,  192 — 813. 

Undue  Gross-Examination.     Testimony  by  the  wife  of  an  accused 

15  that,  on  a  night  in  question,  her  husband  was  at  home,  and 
left  on  the  following  morning  at  a  stated  time,  may  not  be 
followed  by  cross-examination  as  to  conversations  between  the 
wife  and  her  husband  at  said  time,  which  revealed  that  the 
husband  had,  on  said  evening,  been  with  other  parties,  who 
had  been  arrested  for  the  crime  for  which  the  husband  was  on 
trial.    State  v.  Walker,  192—823. 

Argument — ^Failure  of  Accused  to  Testify.     Indirect  references  in 

16  argument  to  defendant's  failure  to  testify,  coupled  with  dec- 
larations by  the  county  attorney  as  to  the  defendant's  guilt, 
reviewed,  and  strongly  disapproved.    State  v.  Walker,  192 — ^823. 

Instructions — ^Different  Degrees  of  Proof.     Instructing  that  an  es- 

17  sential  element  of  an  offense  must  be  proved  beyond  a  reason- 
able  doubt,  and  later  instructing   that  it   may  be  proved  by 
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circumstances   **9uch  as  would  fairly  lead   to  the  conclusion" 
that    such    element    was    proved,    constitutes    reversible    error. 
State  V.  Walker,  192—823. 
Instructions— Partial  Proof  Permitted.     To  instruct  permitting  the 

18  jury  to  convict  only  on  proof  of  all  of  certain  enumerated  and 
essential  elements,  and  later  to  instruct  that  a  conviction  may 
be  had  on  proof  of  only  a  part  of  said  elements,  constitutes 
reversible  error.    State  v.  Walker,  192 — 823. 

Instructions — ^Undue  Empliasis.    It  is  not  proper,  in  the  trial  of  a 

19  criminal  cause,  for  the  court,  in  its  instructions,  to  single  out 
some  particular  fact,  and  give  undue  emphasis  thereto.  State 
V.  Walker,  192—823. 

New  Trial. 

•  Failure  to  Produce  Known  Material  Testimony.    A  defendant  in  a 

20  criminal  prosecution  may  not  have  a  new  trial  in  order  to 
produce  material  testimony  which  was  at  all  times  within  his 
reach.    State  v.  Carter,  192—196. 

Appeal  and  Error. 

Scope  of  Beview.    Rulings  as  to  trial  jurors  in  criminal  cases  will  not 

21  be  reviewed  on  appeal,  when  there  must  be  a  reversal,  irre- 
spective of  such  rulings;  likewise  as  to  rulings  as  to  grand 
jurors  when  the  reversal  does  not  work  a  setting  aside  of  the 
indictment.     State  v.  Smith,  192—218. 

Hearsay  as  Harmless  Error.     Testimony  by  prosecutrix  in  a  prose- 

22  cution  for  attempted  miscarriage  that  she  had  told  a  named 
doctor  that  defendant  had  sent  her  to  hiin  is  harmless,  when 
prosecutrix  had  already  testified,  without  objection,  that  de- 
fendant had  sent  her  to  said  doctor  for  the  purpose  of  having 
a  miscarriage  produced.    State  v.  Wright,  192 — ^239. 

Transcript  on 'Appeal — ^Impecunious  Defendant.     A  defendant  in  a 

23  criminal  cause  is  not  shown  to  be  able  to  pay  for  a  transcript 
i       of  the  evidence  because  he  was  able  to  give  a  large  appeal 

bond,  because  his  wife  had  financial  prospects,  or  because  he 
was  an  able-bodied  man,  it  appearing  that  his  opportunity  to 
work  had  been  interrupted  by  arrest  on  other  charges.  State 
V.  Van  Gorder,  192—353. 

DAMAGES.       See  Injunction,  2;  Vendor  and  Purchaser, 
11—13. 

Failure  to  Furnish  Loan — Evidence.  Evidence  held  sufficient  to 
justify  the  jury  in  rejecting  a  claim  for  damages  caused  by  de- 
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fondant's  failure  to  furnish  a  loan,  as  per  agreement.     Miller 
V.  McCutchan,  192 — 1209. 

DEATH. 

Fnneral  Expenses — ^Evideuce.  The  issue  as  to  the  amount  of  funeral 
expenses  is  properly  submitted  to  the  jury  on  evidence  showing 
(1)  the  amount  of  the  bills,  and  (2)  the  fact  that  the  charges 
were  the  general  charges  for  fluch  services.  Especially  is  this 
true  when  the  charges  in  question  were  manifestly  moderate  in 
amount.     Eemington  v.  Machamer,  192 — 1098. 

DEEDS.      See  Appeal  and  Error,  16 ;  Estoppel,  3 ;  Judgment, 
3 ;  Mortgages,  2 ;  Witnesses,  5. 

Breach  of  Oontract  in  re  Possession.    A  purchaser  who  takes  title 

1  to  realty  by  having  his  name  inserted  in  a  deed  theretofore 
blank  as  to  grantee,  takes  subject  to  an  outstanding  lease 
executed  by  the  former  owner  under  said  blank  deed,  it  ap- 
pearing that  the  lessee  was  in  possession  when  the  said  pur- 
chaser's name  was  inserted  in  the  blank  and  the  deed  delivered, 
and  that  reasonable  inqviry  of  the  lessee  would  have  revealed  his 
rights.     Golden  v.  Bilbo,  192—319. 

Nonmerger  of  Oontract.    A  deed  which  is  silent  as  to  the  day  when 

2  grantee  is  to  have  possession  does  not  merge  the  preceding 
contract  which  does  specify  said  day.  Golden  v.  Bilbo,  192 — 
319. 

Damages  in  re  Oontract  for  Possession — Evidence.    In  an  action  for 

3  breach  of  contract  for  possession  at  a  specified  date, — ^the  issue 
being  as  to  the  value  of  the  farm  with  and  without  an  out- 
standing lease, — evidence  of  foreclosure  proceedings  subsequent 
to  the  execution  of  the  contract  is  immaterial.  Golden  v.  Bilbo, 
192—319. 

Setting  Aside — Fraud   and  Duress.     Evidence  reviewed,  and  held 

4  that  the  grantor  in  deeds  executed  the  same  without  fraud  or 
duress,  and  for  the  purpose  of  waiving  her  apparent  rights  of 
dower,  and  in  accordance  with  a  pre-existing  but  lost  ante- 
nuptial contract.    Shannon  v.  Dermody,  192 — 607. 

Action  to   Set  Aside — Fraud — Widow's   Misconception   of  Bights. 

5  Quitclaim  deeds  to  all  the  interest  of  an  aged  widow  in  her 
husband's  estate  are  necessarily  fraudulent,  when  obtained  for 
a  grossly  inadequate  consideration  by  a  devisee  who  sedulously 
cultivated  a  very  material  misunderstanding  on  the  part  of  the 
widow  as  to  the  extent  of  her  interest,  and  so  shaped  matters 
that  she  would  not  be  set  aright.    Wilson  v.  Wilson,  192 — 646. 
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Deed  by  Insane  Wife  Followed  by  Her  DlTorcement.    The  fact  that 

6  a  deed  executed  by  a  wife  for  the  purpose  of  relinquishing 
dower  was  executed  while  she  was  insane,  becomes  immaterial 
when,  subsequent  to  said  execution,  the  husband  obtains  a  di- 
vorce from  said  wife.     Cain  v.  Milburn,  192 — 705. 

Failure  to   Record — Subsequent  Bona-Flde   Porchasers.     One   who 

7  buys  telephone  poles  erected  on  land  and  seeks  to  recover  from 
the  grantor  the  value  thereof,  on  Ihe^heory  that  the  grantor 's 
subsquent  conveyance  of  the  land  carried  title  to  the  poles  to 
the  grantee  of  the  land,  must  establish  the  fact  that  the  gran- 
tee of  the  land  bought  without  knowledge  of  the  rights  of  the 
owner  of  the  poles.     Miller  v.  Electric  Service  Co.,  192 — 1073. 

Failure  to  Becord — ^When  Subsequent  Purchaser  Charged  With  No- 

8  tice.  Principle  reaffirmed  that  one  who  purchases  real  property 
is  charged  with  notice  of  the  rights  of  one  in  possession.  So 
held  as  to  electric  light  poles  standing  upon  the  laud,  in  active 
use  by  the  owner  thereof.  Miller  v.  Electric  Service  Co.,  192 — 
1073. 

Undue  Influence — ^Importunity  and  Persnaslon.    Principle  reaffirmed 

9  that  undue  influence  in  the  execution  of  a  deed  may  not  be 
predicated  on  importunities,  requests,  and  persuasions,  so  long 
as  they  do  not  go  to  the  point  of  overthrowing  the  will  of 
grantor.     Sutherland  State  Bank  v.  Furgason,  192 — 1295. 

Mental  Incompetency — ^Forgetfulness  and  Age.  Principle  reaffirmed 
10  that  the  clear,  convincing,  and  satisfactory  showing  necessary 
to  set  aside  a  deed  on  the  ground  of  mental  incompetency  is 
not  necessarily  established  by  a  mere  showing  that  the  grantor 
was  .aged  and  forgetful.  Sutherland  State  Bank  v.  Furgason, 
192—1295. 

DESCENT  AND  DISTBIBUTION.      See   Limitation   of   Ac- 
tions, 4 ;  Wills,  8. 

,  Personal  Property — ^Domicile  Controls.     A  domicile  once  acquired, 

1  in  so  far  as  it  controls  the  descent  of  personal  property,  con- 
tinues (1)  until  actually  abandoned,  and  (2)  until  a  new  domi- 
cile is  actually  acquired.  In  other  words,  personal  property  will 
descend  according  to  the  laws  of  this  state  when  the  owner 
wholly  abandons  his  domicile  in  this  state  and  enters  upon  a 

.  journey  to  the  land  of  his  birth,  with  the  intent  there  to  take 
up  his  final  residence,  and  dies  en  route.  In  re  Estate  of  Jones, 
192—78. 

When  Homestead  Liable  for  Debts.    A  homestead  which  passed  un- 

2  der  a  will  may  be  sold  for  the  payment  of  debts  of  the  decedent. 
In  re  Estate  of  Schultz,  192 — 436. 

Vol.  192  Ia.— 90 
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Living  Ohlldren  and  Grandchildren.     Intestate  property,  in  excess 

3    of  cost  of  administrators  and  'of  dower,  if  any,  descends  to 

such  of  testator's  children  and  to  such  heirs  of  a  predeceased 

child  of  testator  as  are  living  at  the  time  of  testator's  death. 

Boyd  V.  Peedan,  192 — 1036. 

DIVOBOE.      See  Marriage. 

Cmelty — ^Evidence.     Evidence  held  to  amply  justify  a  decree  on 

1  the  ground  of  cruel  and  inhuman  treatment.  Moore  v.  Moore, 
192—394. 

Alimony — Financial  Condition  of  Plaintiff  Wife.     In  adjusting  the 

2  amount  of  alimony  on  the  basis  of  the  husband's  means,  the 
court  should  give  some  consideration  to  the  financial  expecta- 
tions of  the  wife.     Moore  v.  Moore,  192 — 394. 

Ooiroboration — ^Excessive  Sexual  Demands.     Corroboration  of  the 

3  charge  of  cruelty  in  the  form  of  excessive  sexual  demands  of 
the  guilty  party  may  be  found  in  testimony  tending  to  show 
that,  while  the  wife  lived  with  her  husband,  she  was  afflicted 
with  vaginitis  and  general  female  trouble;  that  said  trouble 
did  not  yield  to  medical  treatment  while  she  so  continued  to 
live  with  him;  and  that,  after  leaving  him,  she  regained  her 
health.    Hines  v.  Hines,  192 — 569. 

Onstody  of  Toung  Children.     Principle  reaffirmed  that,  in  sustain- 

4  ing  a  decree  to  a  wife,  the  appellate  court  will  not  disturb  an 
order  granting  her  the  custody  of  her  children  of  tender  age, 
she  being  fit,  proper,  and  financially  able.  Hines  v.  Hines, 
192—569. 

Presumption  in  re  Decree  Against  Insane  Defendant.    A  decree  of 

5  divorce,  rendered  at  a  time  when  the  defendant  is  insane,  car- 
ries a  presumption  that  it  was  granted  on  causes  fully  accrued 
prior  to  insanity.    Cain  v.  Milburn,  192 — 705. 

Decree  Against  Insane  Defendant — Frand.     Evidence   held  insuf- 

6  ficient  to  establish  fraud  in  obtaining  a  divorce  from  an  insane 
wife.     Cain  v.  Milburn,  192—705. 

Insanity  of  Defendant.     Insanity  of  a  defendant  is  no  bar  to  an 

7  action  for  divorce  for  grounds  fully  matured  prior  to  the  in- 
sanity.    Cain  V.  Milburn,  192 — 705. 

Alimony — Excessive  Amount.    An  award  to  a  wife  of  approximately 

8  one  third  of  the  property  of  the  husband  is  not  excessive,  espe- 
cially when  the  wife  had  the  care  of  one  minor  and  one  invalid 
daughter.     Smith  v.  Smith,  192—1358. 

DOMICILE.       See  Descent  and  Distribution,  1. 
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DRAINS.       See  Waters  and  Watercourses,  2. 

Oompromise  Contract  Witliout  Notice  to  Property  Owners.    A  board 

1  of  supervisors  which  has  formed  a  highway  drainage  district 
(Ch.  2-B,  Tit.  X,  Code  Suppl.  Supp.,  1915),  and  let  a  contract 
thereunder  on  competitive  bids  and  after  due  notice,  has  power, 
during  a  time  when  part  of  the  work  has  been  completed  and 
part  remains  untouched,  and  when  the  board  and  the  contractor 
are  in  a  good-faith  dispute  as  to  which  party  has  breached  the 
contract,  to  enter  into  a  compromise  contract  without  notice  to 
property  owrierSf  by  which  the  contractor  agrees  to  complete 
the  work  on  the  part  on  which  he  is  then  engaged,  and  is, 
together  with  his  bond,  otherwise  released  from  all  liability. 
Horton  Township  v.  Drainage  Dist.,  192 — 61. 

Preliminary  Expense — ^When  Engineer's  Oertificate  Conclusive.    In 

2  the  absence  of  fraud,  the  engineer 's  certificate  as  to  the  amount 
of"  the  preliminary  expense  attending  a  rejected  petition  for 
the  establishment  of  an  inter-county  drainage  improvement, 
and  the  amount  chargeable  to  each  county,  becomes  conclusive 
against  the  principal  and  sureties  on  the  bond,  on  the  payment 
of  the  certified  amount  by  the  board  of  supervisors.  Warren 
County  V.  Slack,  192—275. 

Repairs — ^Nonnecessity  for  Petition.     No   petition  is  necessary  in 

3  order  to  initiate  proceedings  for  the  repair  of  an  existing  drain- 
age improvemeAt.    Petersen  v.  Sorensen,  192 — 471. 

Original  Construction  (?)  or  Bepair  (7)    Improvements  on  an  exist- 

4  ing  drainage  improvement  will  not  be  declared  to  constitute 
original  constructio7i  simply  from,  the  fact  that  the  board,  in  its 
record  providing  for  the  work,  used  terms  broad  enough  to  em- 
brace original  construction.  The  work  actually  done  will  con- 
trol on  the  question  whether  the  worTc  was  original  construction 
or  repair,    Petersen  \,  Sorensen,  192 — 471. 

Repairs — Excessive  Cost  of  Repairs.    TH^e  fact  that  the  cost  of  im- 

5  proving  an  existing  drainage  improvement  is  far  in  excess  of 
the  original  cost  of  construction  does  not  necessarily  stamp  the 
imjJrovement  as  original  construction.  Petersen  v.  Sorensen, 
192—471. 

Construction — ^Insuillcient    Notice   to    Bidders — Waiver.     Property 

6  owners  are  estopped  to  question  the  sufficiency  of  a  notice  to 
bidders  when,  after  the  contract  is  let,  they  grant  a  right  of 
way  for  the  improvement,  and  specifically  waive  damages  and 
notice  of  a  change  in  location  and  of  the  appointment  of  ap- 
praisers.    Petersen  v.  Sorensen,  192—471. 

Appeal  as  Exclusive  Remedy.     Appeal  is  the  exclusive  remedy  for 

7  the  purpose  of  reviewing  the  failure  of  the  board  of  super- 
visors, in  improving  an  existing  ditch,  (a)  to  follow  a  proper 
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classification  of  the  lands,  (b)  to  include  all  the  lands  in  the 
assessmeAt,  or  (c)  to  levy  assessments  according  to  benefits. 
Petersen  v.  Sorensen,  192 — 471. 

Shifting  Grounds  in  re  Objections.     Objections   to   assessment  of 

8  benefits  will  be  liberally  construed;  yet  the  objector  will  not, 
on  appeal,  be  permitted  to  interpose  objections  not  raised  in 
the  trial  court.    Philp  Dr.  Dist.  v.  Peterson,  192—1094. 

Assessment — ^Presumption.     A  legally   established  and  constructed 

9  drainage  improvement  leaves  the  landowner  with  but  one  right, 
viz:  the  right  to  insist  that  the  cost  be  equitably  apportioned. 
To  overcome  such  apportionment,  there  mtist  be  evidence  of 
inequitableness — not  mere  conclusions  of  inequitableness.  Philp 
Dr.  Dist.  V.  Peterson,  192—1094. 

ELECTIONS. 

Validity — Oi&cial  Irregularities.  Elections  will  not  be  invalidated 
by  official  irregularities  which  effect  no  change  in  the  result. 
Whitmore  v.  Gamble,  192—356. 

ELECTRICITY.       See  Negligence,  1 ;  New  Trial,  4. 
ESTOPPEL.      See  Limitation  of  Actions,  4. 

Change  of  Position.    One  may  not  repudiate  his  own  acts  and  con- 

1  duct  which  have  caused  another  to  radically  change  his  finan- 
cial condition.     Frick  v.   Rockwell   City  Canning  Co.,  192 — 11, 

Pleading — Sul&ciency  of  Allegation.     Pleading  construed,  and  held 

2  to  plead,  in  effect,  that  the  facts  constituting  an  estoppel  had 
been  relied  on.     Stacey  Fruit  Co.*  v.  Sketchley,  192 — 186. 

Denying  Intended  Effect  of  Erroneous  Deed.     A  grantor  who,  in 

3  the  execution  and  delivery  of  a  deed,  fully  intends  to  convey 
all  his  interest  in  certain  described  realty,  may  not,  on  dis- 
covering that  the  instrument  misdescrihes  the  property,  repudi- 
ate the  ititeiided  effect  of  his  deed  as  to  the  grantee,  who  has 
changed  his  position  in  reliance  thereon.  Kessler  v.  Terrell, 
192—442. 

Nonreliance  on  Acts  of  Ownership.     A  husband  who  is  in  fact  the 

4  owner  of  property,  but  who,  without  making  any  gift  of  the 
property  to  his  wife,  allows  her  to  deal  with  and  handle  it  as 
her  own  property,  may  nevertheless  assert  his  ownership  against 
his  wife's  creditor  who  became  such  long  before  the  husband 
even  purchased  the  property.     Hess  v.  Masters,  192 — 1063. 
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EVIDENCE.      See  Witnesses. 
Relevancy,  Materiality,  and  Competency. 

Unsigned  and  Unaddreesed  Notes.     On  the  trial  of  an  indictment 

1  for  rape,  evidence  by  prosecutrix  that  she  got  certain  unsigned 
and  unaddressed  notes  (alleged  to  have  been  written  by  de- 
fendant)  from  a  certain  receptacle  which  had  been  agreed  on 
by  her  and  the  accused,  and  other  evidence  by  other  members 
of  the  family  that  said  notes  had  been  taken  from  prosecutrix 
by  her  mother  and  delivered  to  the  father  of  prosecutrix,  is 
incompetent,  and  its  reception  is  prejudicial  error,  because 
tending  in  itself  to  induce  the  jury  to  believe  that  defendant 
did  write  said  notes.    State  v.  Smith,  192 — 218. 

"Similar  Testimony."     Testimony  that  a  horse  sometimes  did  and 

2  sometimes  did  not  evince  fright  under  named  circumstances 
does  not  require  the  court  to  receive  testimony  in  rebuttal,  to 
the  effect  that,  long  after  the  occurrence  in  question,  the  horse 
did  not  show  fright  under  circumstances  similar  to  those  in 
question.    Younkin  v.  Yetter,  192 — ^279. 

Allowable  Oondnsion.     A  statement  to  the  effect  that  an  article 

3  alleged  to  have  been  stolen  has  not  been  recovered,  is  an  al- 
lowable conclusion.     State  v.  Van  Hoozer,  192 — 818. 

Subsequent  Ck>ndition  as  Bearing  on  Present  Oondition.    Evidence 

4  of  the  condition  of  an  article  subsequent  to  sale  may  be  some 
evidence  of  its  condition  on  the  day  of  sale.  Workman  v.  Sharp, 
192—864. 

Value  not  Provable  by  Ez-Patte  Order.    The  value  of  goods  may  not 

5  be  proven  by  a  written  order  made  out  by  a  salesman  after 
obtaining  an  oral  order.  Converse  Rubber  Shoe  Go.  v.  Rozen, 
192—1053. 

Relevancy  and  Competency — Condition  of  Place  of  Accident.    Evi- 

6  dence  is  proper  that,  almost  immediately  following  an  accident, 
different  articles  of  personal  property  having  fair  relation  to 
the  accident  were  found  scattered  along  the  place  of  the  acci- 
dent, even  though  no  evidence  was  offered  in  the  way  of  iden- 
tifying the  said  articles.     Remington  v,  Machamer,  192 — 1098. 

Ees  Gestae — ^Mere  Narrative.     No  fixed  time  or  distance  from  the 

7  main  occurrence  can  be  established,  to  determine  what  shall 
be  considered  a  part  of  the  res  gestae.  Inst inctiven ess — spon- 
taneity— is  the  ever-present  requisite.  A  mere  narrative  of  a 
past  occurrence  cannot  be  entertained.  A  statement  by  an  ac- 
cused as  to  how  the  homicide  had  occurred,  made  some  30  min- 
utes after  a  homicide,  and  after  he  had  gone  some  distance  to 
his  home,  held  a  mere  narrative,  and  inadmissible.  State  v. 
Brooks,  192—1107. 
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Age"  of  a  Person.    Witnesses  who  know  the  age  of  a  person  may 

8  testify  thereto,  notwithstanding  the  fact  that  a  record  of  births 
and  deaths  is  kept,  as  required  by  law.  State  v.  Berry,  192 — 
191. 

Demonstrative  Evidence. 

Handwriting — Signatures  for  ComparlBons.     On   the  issue  of   the 

9  genuineness  of  a  signature,  it  is  error  to  refuse,  in  part,  an 
offer  of  admittedly  genuine  signatures,  for  the  purpose  of  com- 
parison with  the  writing  in  issue.    State  v.  Smith,  192 — 218. 

Handwriting — Oomparison — Oondition     Precedent.     Proof     of     the 

10  genuineness  of  handwriting  which  is  offered  in  evidence  for 
comparison  with  writings  in  issue  is  a  condition  precedent  to 
the  reception  of  such  handwriting;  and  there  is  no  presumption 
that  one  who  signed  a  check  also  wrote  the  body  of  the  check. 
State  V.  Smith,  192—218. 

Handwriting — Oompkrisons — ^Refusal  of  Writing  Made  in  Presence 

11  of  Jury.  It  is  not  reversible  error  to  refuse  to  permit  a  de- 
fendant on  trial  in  a  criminal  case  wherein  his  handwriting  was 
in  issue  to  make  or  prepare  a  writing  in  the  presence  of  the 
jury  for  the  purpose  of  comparison  with  the  writing  in  ques- 
tion, when  admittedly  genuine  writings  of  the  accused  were 
already  before  the  jury.     State  v.  Smith,  192 — ^218. 

Nonldentlfled  Property.     Bevcrsible  error  results  from  receiving  in 

12  evidence  exhibits  in  the  form' of  property  which  are  in  no  wise 
identified,  and  which  are  not  shown  to  be  connected  in  any 
manner  with  the  offense  on  trial,  or  with  the  accused.  State  v. 
Walker,  192—823. 

Documentary  Evidence. 

Unsigned  Writings.     Unless   it  be   shown   that   the  party   against 

13  whom  they  are  offered  is  in  some  manner  responsible  therefor, 
it  is  reversible  error  to  receive  in  evidence  writings  which  are 
(1)  unsigned  and  unaddressed,  (2)  legally  irrelevant  and  im- 
material, and  (3)  of  little  probative  value  in  any  view,  but 
which  may  have  appeared  to  the  jury  to  be  of  prime  importance. 
State  V.  Smith,  192—218. 

Unsigned  and  Unaddressed  Writings.     Unsigned   and  unaddressed 

14  writings,  material  and  relevant  to  the  issue  on  trial,  are  ad- 
missible when  a  jury  question  is  presented  on  the  issue  whether 
said  writings  were  written  by  the  one  against  whom  they  are 
offered.     State  v.  Smith,  192—218. 
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Foundation  for  Introduction.    An  incriminating  letter  is  admissible 

15  against  a  defendant  in  a  cribiinal  prosecution  when  the  state- 
ments thereof,  when  connected  with  other  facts  and  circum- 
stahces  dehors  the  letter,  unerringly  point  to  the  defendant  as 
the  author,  even  though  there  is  no  direct  or  expert  testimony 
that  defendant  wrote  the  letter.    State  v.  Bandolph,  192 — 636. 

Parol  as  Affecting  Writings.  ^ 

Collat«ral  Oral  Contract  for  Discharge.    Parol  evidence  is  competent, 

16  between  the  original  parties  to  an  apparently  complete  and 
delivered  written  contract,  to  show  a  collateral,  contemporane- 
ous, and  inducing  agreement,  under  which  the  written  contract 
was,  under  certain  conditions,  to  be  relinquished  and  dis- 
charged. So  held  where  the  maker  of  notes  representing  the 
purchase  price  of  a  farm  was  allowed  to  show  an  oral,  con- 
temporaneous, collateral  contract,  under  which  he  was  to  be 
released  from  the  notes  in  case  he  sold  the  farm  to  one  who 
would  assume  the  indebtedness  evidenced  by  the  notes.  Mason 
V.  Cater,  192—143. 

Uncertain  and  Ambiguous  Contract  Clause.     In  the  quest  for  the 

17  real  meaning  of  an  uncertain  and  ambiguous  clause  of  a  written 
contract,  the  court  may  resort  to  parol  evidence  of  the  con- 
versations, statements,  circumstances,  and  conduct  of  the  con- 
tracting parties  relative  to  the  subject-matter  of  such  clause. 
So  held  as  to  a  written  lease  which  provided  that  "said  lessor 
agrees  to  have  some  tiling  done  on  the  premises  and  said  lessee - 
agrees  to  haul  all  the  tile  *  *  *.  Lessor  does  not  agree  to 
make  any  other  improvements.*'     Rath  v.  Schoon,  192 — 180. 

Fraud.    Testimony  tending  to  show  a  fraud  which  induced  and  gave 

18  rise  to  a  written  contract  is  not  violative  of  the  rule  which  for- 
bids the  contradiction  or  modification  of  written  contracts  by 
oral  contemporaneous  evidence.     Joseph  v.  Mangos,  192 — 729. 

Conditional   BeUiwry   of   Note.     Parol   evidence   is    admissible   to 

19  show  that  a  negotiable  promissory  note,  complete  in  itself,  was 
not  to  be  negotiated  until  the  happening  of  a  certain  event. 
City  Nat.  Bank  v.  Mason,  192—1048. 

Opinion  Evidence. 

Allowable  Conclusions.    Examination  of  witness  reviewed,  and  held 

20  to  reveal  no  unallowable  conclusions.     State  v.  Smith,  192 — ^218. 

Weight  and  Sufficiency. 

Interested  and  Sole-surviving  Witnesses.     Testimony  by  a  vitally 

21  interested   and   sole-surviving  witness  to   a  transaction   is   not 
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necessarily  sufficient  to  command  a  directed  verdict.  In  other 
words,  the  law  will  not  necessarily  stamp  such  testimony  as  100 
per  cent  credible.  So  held  where  such  a  witness  testified  to 
an  act  of  gross  negligence  on  the  part  of  the  deceased,  but 
where  the  jury  might,  in  view  of  attendant  and  relevant  facta, 
have  found  that  the  witness  was  fabricating  his  story.  Mc- 
Donald V.  Yellow  Taxicab  Co.,  192—1183. 

EXOHANOE  OF  PROPERTY. 

Presnmptlon  Attending  Agreement  as  to  "Boot"  Money.  Parties 
who  exchange  properties,  and  stipulate  that  .their  intention  is 
to  place  themselves  in  the  same  situation  as  though  they  had 
made  the  trade  three  months  earlier,  and  contract  as  t<^  the 
amount  which  one  must  pay  as  '*boof  money,  are  conclusively 
presumed  to  have  adjusted  in  the  agreed  amount  every  claim 
arising  out  of  the  transaction.  So  held  where  the  payee  of  the 
"boot*'  money  attempted  to  recover  rent  collected  by  the  other 
party  during  the  three  months  prior  to  the  actual  exchange. 
Cruzen  v.  Dun  woody,  192 — 422. 

EXECUTION. 

Special  Levy  Ineffectual  as  to  Bank  Deposit.     A  levy  on  the  me- 

1  cJianical  equipment  of  a  plant  under  a  special  foreclosure  execu- 
tion docs  not  reach  a  bank  deposit  which  accumulates  from  the 
management  of  the  plant  by  a  custodian,  pending  sale,  and 
which  is  deposited  in  the  name  of  the  mortgagor.  It  follows 
that  the  bank,  being  without  notice  of  any  change  in  the  nature 
of  the  account,  may  charge  the  said  deposit  with  the  amount  of 
the  mortgagor's  past-due  note  to  the  bank.  Wilson  v.  Bulletin 
Pub.  Co.,  192—860. 

Amendment  of  Writ.     A  mere  custodian  of  property,  pending  sale 

2  under  special  execution,  has  no  standing*  to  demand  a  nunc  pro 
tunc  amendment  of  the  writ  by  inserting  therein  (as  permitted 
by  the  decree)  a  clause  authorizing  a  general  levy  to  collect 
a  balance  due  on  the  judgment.  Wilson  v.  Bulletin  Pub.  Co., 
192—860. 

EXECUTORS  AND  ADBUNISTRATORB. 

Allowance  to  Surviving  Spouse — Acceptance  of  Will  no  Bar.     A 

1  wife,  on  the  death  of  her  testate  husband,  may  claim  her 
allowance  for  one  year,  though  she  accepts  the  provisions  of  a 
will  which  provides  that  the  provisions  therein  for  the  wife 
shall  be  **in  lieu  of  all  statutory  provisions  in  her  favor,"  In  re 
Estate  of  Prick,  192—75. 
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Beport — Depreciation  in   Value   of   Property.     An   administratrix 

2  who  uses  property  of  her  deceased  husband  after  it  has  been 
set  aside  to  her  as  exempt  property  will  not,  on  reversal  of  the 
order,  be  chatged  with  the  depreciation  in  value  of  the  property 
caused  by  her  use,  but  will  be  charged  with  the  appraised  value 
thereof.  Neither  will  she  be  allowed  items  of  expense  attend- 
ing the  use  of  the  property  for  her  own  benefit.  In  re  Estate 
of  McClellan,  192—384. 

Attorney  Fees — Statute  Controlling.     An  order  for  attorney  fees 

3  in  probate  may  be  based  on  the  statute  existing  when  the  order 
is  entered,  irrespective  of  the  statute  existing  when  the  services 
were  rendered.    In  re  Estate  of  McClellan,  192 — 384. 

Attorney   Fees — ^Personal   Services   for   Administratrix.      Attorney 

4  fees  for  services  in  defending,  on  appeal  and  on  behalf  of  the 
administratrix,  a  probate  order  for  her  year's  support  as  widow 
and  setting  aside  to  her  certain  property  as  exempt,  may  not 
be  allowed  against  the  estate.  In  re  Estate  of  McClellan,  192 — 
384. 

Attorney  Fees — ^Extraordinary  Services.    Attorney  fees  for  services 

5  in  litigating  matters  for  an  estate  are  not  per  se  ^'extraor- 
dinary services,"  They  may  be  such,  but  the  administrator 
must  assume  the  burden  to  so  show.  In  re  Estate  of  McClellan, 
192—384. 

Settlement — litems  for  Insurance.    An  administrator  should  be  cred- 

6  ited  with  the  cost  of  insurance  on  property  while  such  property 
is  held  as  part  of  the  estate.  In  re  Estate  of  McClellan,  192 — 
384. 

Settlement — Storage  Charges.     An  administratrix  who,  in  the  final 

7  litigation  over  personal  property,  is  charged  with  the  appraised 
value  thereof,  and  is  thereby  left  to  do  with  the  property  as 
she  pleases,  may  not  charge  the  estate  with  storage  charges 
accruing  after  the  final  order  charging  her  with  the  appraised 
value.     In  re  Estate  of  McClellan,  192—384. 

Notice  of  Application  to  Sell  Realty — ^Proper    Proof    of    Service. 

8  Proof  of  service  of  a  notice  of  an  application  for  the  sale  'Of 
the  property  of  a  decedent  to  pay  debts  is  not  necessarily  to 
be  made  by  affidavit.    In  re  Estate  of  Schultz,  192 — 436. 

Sale  of  Realty — Presumption  Attending  Recitals.     A  recital  in  an 

9  order  for  the  sale  of  the  real  estate  of  a  deceased  to  pay  debts, 
that  all  parties  have  had  due  and  legal  notice  of  the  application 
to  sell,  generates  a  presumption  that  such  fact  was  determined 
on  competent  evidence,  even  though  the  proof  of  service  attached 
to  the  7iotice  is  defective.     In  re  Estate  of  Schultz,  192 — 436. 

Appointment — ^Rlght  to  Protect  Estate  Relates  Back.    The  right  ac- 
10     quired  by  an  administrator,  upon  appointment  and  qualification, 
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to  protect  the  personal  estate  relates  back,  and  attaches  aa  of 
the  date  when  the  deceased  died.  Brandenburg  v.  Garmichael, 
192—694.  ^ 

Antenuptial  Contract  as  Barring  Allowance.  A  wife  is  entitled  to 
11  an  allowance  out  of  her  husband's  estate  for  her  support  for 
the  year  following  the  death  of  her  husband,  even  though  it  be 
made  to  appear  (1)  that  the  wife  is  a  nonresident;  (2)  that  she 
had  not,  for  some  weeks  prior  to  the  death  of  the  husband, 
lived  with  him;  and  (3)  that  she  had  hy  antenuptial  contract 
waived  such  allowance.    Caldwell  v.  Caldwell,  192 — ^1157. 

FORCIBLE  ENTRY  AND  DETAINER. 

Vendor  and  Purchaser.    A  vendor  of  land  may  not  maintain  forcible 

1  entry  and  detainer  against  his  purchaser,  because  of  default  in 
the  payment  of  deferred  installments,  when  the  contract  of  sale 
has  neither  been  canceled  nor  rescinded.  Fowler  v.  Dieleman, 
192—563. 

Statute  of  Limitation.     A  landlord,  in  declaring  a  forfeiture  of  a 

2  lease,  may,  instead  of  making  the  forfeiture  instantly  effective, 
make  it  effective  at  the  termination  of  the  first  following  rent- 
paying  period,  even  though  such  future  date  is  more  than  30 
days  after  the  day  on  which  the  notice  of  forfeiture  is  served. 
By  so  doing,  the  landlord  does  not  convert  the  tenancy  into  a 
tenancy  at  will — does  not  subject  his  action  of  forcible  entry 
and  detainer  to  the  plea  that  it  is  barred  because  of  the 
tenant's  30-day  possession.     Fillman  v.  Sherwood,  192 — 1161. 

FOROERY.        See  Criminal  Law,  3. 

Material  Alteration.  The  alteration,  with  intent  to  defraud,  of  a 
contract  under  which  a  party  apreos  to  give  a  first  mortgage 
on  property,  by  erasing  the  word  "first,"  constitutes  forgery. 
State  V.  Carter,  192—196. 

FRAUD.      See  Infants  ;  Vendor  and  Purchaser,  4. 

Burden  of  Proof — ^Presumption.     Principle  reaffirmed  that  he  who 

1  alleges  fraud  must  prove  the  fraud  alleged.  Evidence  relative 
to  the  purchase  of  corporate  stock  reviewed,  and  held  wholly  in- 
sufficient to  establish  fraud.  Tapper  v.  Washington  Ref.  Co., 
192—253. 

Fraudulent  Representations — Fact   (?)    or  Promise   (7)     A   repre- 

2  sentation  by  a  promoter  of  an  incomplete  incorporation  that 
arrangements  had  been  already  made  for  the  selection  of  a 
named  party  to  fill  an  official  position  is  a  statement  of  fact. 
Lynch  v.  Des  Moines  L.  F.  Co.,  192—117. 
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Pleadings  OontroL    He  who  alleges  distinct  acts  of  fraud  may  not 

3  recover  on  other  and  different  acts  of  fraud,  even  though  such 
other  acts  would  be  evidentiary  aide  lights,  were  he  successful 
in  proving  the  acts  alleged.  Tapper  v.  Washington  Ref.  Co., 
192—253. 

False  Bepresentations — Belief  in  Truth  of  Bepresentations.     One 

4  to  whom  representations  have  been  made,  may  testify  that  he 
believed  the  representations  to  be  true.  Thompson  v.  Damm, 
192—501. 

Jury  Question.     Evidence  held  to  present  a  jury  question  on  the 

5  issue  of  fraudulent  representations  in  the  sale  of  seed  corn. 
Thompson  v.  Damm,  192 — 501. 

Inspection  Before  Buying.     The  mere  optical  inspection  of  seed 

6  corn  by  a  purchaser  before  buying  does  not  preclude  him  from 
relying  on  fraudulent  representations  as  to  the  germinating 
qualities  of  the  corn.    Thompson  v.  Damm,  192 — 501. 

False   Bepresentations — Sale   of   Partnership   Property.     Evidence 

7  held  to  establiah  the  superior  and  exclusive  knowledge  by  one 
partner  of  the  financial  condition  of  the  partnership,  and  the 
fraud  practiced  by  him  in  selling  his  interest  to  a  fellow  part- 
ner.   Joseph  V.  Mangos,  192 — 729. 

False  Bepresentations — ^Materiality   and  Falseness.     In   an  action 

8  for  damages  for  false  representations  in  the  sale  of  a  jack, 
motion  for  directed  verdict  is  properly  denied  when  the  jury 
might  find  that  the  representations  as  to  age  and  as  to  the 
animal 's  being  a  ' '  quick  actor ' '  were  material,  and  were  known 
by  the  seller  to  be  false.    Workman  v.  Sharp,  192 — 864. 

False  Bepresentations — Jury  Question.     Evidence  tending  to  show 

9  the  material  falseness  of  representations  that  lands  were  "good 
farm  lands,  not  subject  to  overflow,  and  worth  $225  per  acre," 
reviewed,  and  held  to  present  a  jury  question  on  the  issue  of 
damages,  even  though  plaintiff  had  made  a  superficial  examina- 
tion of  the  land  prior  to  the  purchase.  Creamer  v.  Stevens, 
192—920. 

False  Bepresentations — ^Negligence  of  Victim.    Principle  recognized 

10  that  it  docs  not  lie  in  the  mouth  of  one  who  has  grossly  mis- 
represented a  thing  to  plead  that  his  victim  was  an  easy  mark. 
Creamer  v.  Stevens,  192—920. 

Acts  Constituting — False  Statement  of  Intention.     A  false  state- 

11  ment,  with  intent  to  defraud,  of  what  one  intends  to  do,  may 
constitute  a  legal  fraud.  So  held  where  a  party,  with  such 
intent,  falsely  represented  that  he  intended  to  erect  valuable 
improvements  on  designated  land,  when,  at  the  time,  he  had  no 
such  intention,  nor  were  such  improvements  ever  erected.  City 
Nat.  Bank  v.  Mason,  192—1048. 
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FRAUDS,  STATUTE  OF. 

Executed  Contracts.  The  statute  of  frauds  becomes  quite  imma- 
terial, in  a  controversy  over  an  executed  contract.  Prick  v. 
Rockwell  City  Canning  Co.,  192—11. 

FRAUDULENT  CONVEYANCES. 

Invalidity  as  to  Subaeqnent  Creditor.  A  mortgage,  colorable  and 
without  consideration,  and  executed  for  the  purpose  of  so  bur- 
dening the  property  as  to  ward  oflf  present  and  future  creditors 
of  the  owner  of  the  land,  will  not  prevail  over  a  sheriff's  deed 
issued  on  a  subsequent  execution  sale  against  said  owner.  Thode 
V.  Lambert,  192 — 495. 

GOOD  WILL. 

Pnrdiase  by  Konllcensee.  Equity  may  specifically  enforce  a  con- 
tract for  the  sale  of  the  business,  good  will,  and  equipment  of 
a  dentist,  even  though,  on  the  day  fixed  for  performance,  the 
vendee  has  not  been  lawfully  authorised  to  practice  dentistry  in 
this  state.    Miller  v.  Eller,  192—147. 

GUARANTY.       See  Sai^s,  4—7,  11. 

GUARDIAN  AND  WARD.       See  Contracts,  9. 

Temporary  Appointment  Without  Notice.     The  appointment  of  a 

1  temporary  guardian  of  the  person  and  property  of  a  person, 
without  notice,  is  violative  of  the  "due  process"  clause  of  the 
Constitution.    McKinstry  v.  Dewey,  192 — 753. 

Sale  by  Ward  Pending  Q-uardiansUp.     Property  in  the  possession 

2  of  a  legally  appointed  guardian  may  not  be  sold  and  assigned 
by  the  ward.  Especially  is  the  court  justified  in  holding  the 
contract  void  when  both  parties  to  the  contract  had  full  knowl- 
edge of  the  guardianship,  and  when  the  contract  by  its  own 
terms  recognized  the  invalidity  thereof,  pending  the  continued 
existence  of  such  guardianship.     Morse  v.  Slocum,  192 — 1080. 

HIGHWAYS. 

Law  of  Bead — Failure  to  Pass  Beyond  Intersection.  Jury  find- 
1  ings,  on  the  issue  of  negligence  in  an  automobile  accident,  on 
conflicting  evidence,  are  conclusive  on  appeal,  especially  when 
the  jury  might  have  found  that  the  proximate  cause  of  the 
collision  was  defend|Lnt'8  failure  to  pass  beyond  the  center 
of  an  intersection  before  turning.    Younkin  v.  Tetter,  192 — ^279. 
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Abandonmeiit.    A  highway  must  be  deemed  legally  abandoned  when, 

2     for   almost    half   a    century    after   its   legal    establishment,    it 

remains  unopened,  unimproved,  obstructed  by  cross-fences,  in 

places  -naturally  impassable,  and  with  a  degree  of  public  use 

quite  negligible.    Arthur  v.  Wright  County,  192 — 683. 

Highway  Improvement  Act — ^Inequitable  Assessment.  The  require- 
>  3  ment  of  the  Highway  Improvement  Act  that,  in  assessing  bene- 
fits, the  lands  shall  be  classified  in  a  graduated  scale  of  benefits 
by  giving  due  consideration  to  the  market  value  of  the  lands 
and  to  their  relative  location,  proximity,  and  accessibility  to 
the  improvement,  forbids: 

1.  A  fiat  and  uniform  assessment,  based  only  on  market 
value,  and  applying  alike  to  all  lands  in  the  district,  wherever 
situated;  or 

2.  A  higher  assessment  on  land  which  is  remote  from  an  as- 
sumed market  center,  but  within  the  district,  than  on  land  less 
remote  from  said  market  center,  on  the  sole  theory  that  the 
owner  of  the  more  remote  lands  will  use  mo're  of  the  improve- 
ment in  going  to  and  from  such  assumed  market  center  than 
the  less  remote  landowner.  (Ch.  237,  Sec.  14,  38  G.  A.)  Grouse 
v.  Mackey,  192—926. 

Highway  Improvement  Act — Beview  by  Court  of  Inequitable  Assess* 
4  ment.  Whether  the  court,  on  appeal  from  an  assessment  under 
the  Highway  Improvement  Act,  after  finding  that  the  assess- 
ment is  illegal  for  want  of  proper  classification  of  the  lands, 
should  remand  the  proceedings  to  the  highway  authorities, 
quaere;  but  a  reduced  assessment  made  by  the  court  in  accord- 
ance with  the  evidence  on  appeal  must  stand  when  the  land- 
owner does  not  complain,  and  when  the  power  of  the  court  to 
so  reform  the  assessment  was  not  questioned  in  the  district  or 
Supreme  Court.    Crouse  v.  Mackey,  192 — 926. 

Automobile  Accident — Jury  Question  in  re  Negligence.     Evidence 
6     reviewed,  and  held  to  present  a  question  for  the  jury  on  the 
issue  of  the  negligence  of  an  automobile  driver  and  of  a  14- 
year-old  child  who  was  attempting  to   cross  a  street  between 
intersections.     Hemington  v.  Machamer,  192 — 1098. 

Law  of  Bead — Jury  Question  in  re  Negligence.  Evidence  attend- 
6  ing  the  driving  of  an  automobile  upon  the  wrong  side  of  the 
street,  and  the  action  of  a  pedestrian  in  going  diagonally  across 
the  street  in  front  of  the  car,  reviewed,  and  held  to  present  a 
jury  question  on  the  issue  of  the  driver  *s  negligence,  and  of 
the  contributory  negligence  of  the  injured  person.  Woolson- 
croft  V.  Kogers,  192—1130. 
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HOKESTEAD.      See  Descent  and  Distribution,  2. 

Judgment   as   Uen  on  Pension-Bought   Homestead.     A   judgment 

1  never  becomes  a  lien  on  the  pension-bought  homestead  of  the 
judgment  defendant  (Sec.  4010,  Code,  1897),  nor  has  the  judg- 
ment plaintiff  any  right,  after  the  death  of  the  judgment  de- 
fendant, to  an  award  of  execution  against  the  homestead  prop- 
erty on  petition  therefor  against  the  executor,  heirs,  and  dev- 
isees.    (Sec.  4036,  Code,  1897.)     Beatty  v.  Cook,  192—542. 

Unauthorized  but  Uncontested  Sale  on  Execution — ^Priorities.   Judg- 

2  ment  creditors  of  the  owner  of  a  pension-bought  homestead, 
who,  after  the  death  of  the  owner,  and  without  contest  on  the 
part  of  the  executor,  heirs,  or  devisees,  secure  that  to  which 
they  are  not  legally  entitled,  to  wit,  awards  of  execution 
against  the  homestead  property,  and  obtain  separate  sheriff's 
deeds  thereto,  will,  irrespective  of  diligence  in  obtaining  deeds, 
be  deemed  to  own  the  property  jointly,  in  proportion  to  the 
amounts  of  their  respective  judgments.  Beatty  v.  Cook,  192 — 
542. 

Wife's  Homestead  Not  Liable  for  Husband's  Debts.    Evidence  held 

3  to  show  that  the  purchase  price  of  a  homestead  was  furnished 
solely  by  a  wife,  and  that  she  was  the  sole  owner  thereof,  with 
consequent  result  that  the  same  was  not  liable  for  the  debts 
of  the  husband.     Sheffield  Mill.  Co.  v.  Heitzman,  192—1288. 

HOMICIDE. 

Irreleyant  Testimony  as  Basis  for  Sentimental  Argument.     Irrele- 

1  vant  testimony  in  a  murder  case  by  the  wife  of  deceased  to 
the  effect  that  she  was  pregnant  is  improper.  While  such  testi- 
mony may  not  constitute  reversible  error,  it  is  error.  State  v. 
Brooks,  192 — 1107. 

Evidence — "Purpose"    in   Meeting    Party — Assumption    of   Truth. 

2  Evidence  by  the  wife  of  a  deceased  in  a  murder  case  relative 
to  the  purpose  of  herself  and  husband  and  others  in  meeting 
defendant  at  the  time  of  the  killing  reviewed,  and  held  to  con- 
stitute reversible  error,  because  (1)  wholly  irrelevant,  (2) 
incompetent,  and  (3)  assuming  the  truth  of  a  fact  very  prej- 
udicial to  defendant,  of  which  fact  there  was  no  competent 
evidence.     State  v.  Brooks,  192—1107. 

Dying  Declarations — Showing  in  re   Competency.     Dying  declara- 

3  tions  of  the  deceased  are  not  admissible  in  criminal  causes,  in 
the  absence  of  clear  proof  that  the  deceased  had  abandoned  all 
hope  of  living,  and  was  fully  conscious,  at  the  time  of  making 
the  declarations,  of  impending  death.  Evidence  held  insufficient 
to  justify  admission.    State  v.  Brooks,  192 — 1107. 
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Dying  Declarations — ^Permissible  Scope.     Dying  declarations  must 

4  be  confined  in  their  recitals: 

(1)  To  matters  relating  to  the- identity  of  the  parties  in- 
volved in  the  immediate  killing;  and 

(2)  To  matters   constituting  the  res  gestae  of  the  killing. 
State  V.  Brooks,  192—1107. 

Self -Defense — Denial  of  Right  to  Act  on  Appearance.    An  instruc- 

5  tion  that  an  accused  may  not  justify  a  shooting  on  the  ground 
of  self-defense  unless  he  was  actually  assaulted  by  the  de- 
ceased is  reversibly  erroneous,  because  denying  to  the  accused, 
as  an  ordinarily  prudent  person,  the  right  to  act  on  the  reason- 
able appearance  of  tilings ^ — the  evidence  showing  that  the  shoot- 
ing occurred  at  nighttime,  and  tending  to  show  that  the  accused 
had  reason  to  expect  a  murderous  assault  upon  him  by  the 
deceased.     State  v.  Brooks,  192 — 1107. 

HUSBAND  AND  WIPE.  See  Deeds,  6 ;  Estoppel,  4 ;  Exe- 
cutors AND  Administrators,  1,  2,  4,  11;  Homestead^  3; 
Limitation  op  Actions,  4 ;  Wills,  8. 

Family  Expense — Monument.     Whether  a  $300  monument  for  the 

1  grave  of  a  young  child  is  a  "family"  expense,  quaere.  Con- 
ceding it  to  be  such,  it  is  not  a  ''necessary*'  family  expense. 
But  irrespective  of  the  foregoing,  a  husband  is  not  liable  for 
such  expense  contracted  by  the  wife  after  the  husband  had 
personally  notified  the  seller  that  he  would  not  then  make  a 
purchase.  (Sec.  3165,  Code  Supplement,  1913.)  Capitol  Hill 
Mon.  Co.  V.  Welch,  192—418. 

Alienation — Joint  Tort.   The  alienation  of  the  affections  of  a  spouse 

2  by  two  or  more  parties  is  not  necessarily  a  joint  tort.  He  who 
alleges  that  a  settlement  with  one  alleged  alienator  worked  a 
discharge  of  another  alleged  alienator  must  establish  that  the 
parties  were  joint  tort-doers.     Henry  v.  Henry,  192 — 1346. 

Alienation  of  Affections — ^Burden  of  Proof.    A  husband  who  alleges 

3  that  his  stepchildren  alienated  the  affections  of  his  wife  must 
establish  actual,  intentional,  and  malicious  alienation.  Evi- 
dence held  insufficient.     Stradcr  v.  Armstrong,  192 — 1368. 

INFANTS.       See  Divorce,  4. 

Insufficient  Misrepresentation  as  to  Majority.  A  statement  by  a 
1  minor,  true  in  fact,  to  the  effect  **that  he  has  money  in  a  bank,*' 
will  not  constitute  "misrepresentation  as  to  his  majority," 
when  it  is  manifest  that  the  statement  was  neither  made  nor 
understood  as  having  any  reference  to  the  age  of  the  declarant. 
(Sec.  3190,  Code,  1897.)     Friar  v.  Eae-Chandler  Co.,  192 — 427. 
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"Engaging  in  Business"  Deflnad.  The  act  of  a  minor  in  occa- 
.  2  sionally  driving  an  automobile  for  hire,  or  occasionally  selling 
corporate  stocks  on  a  commission,  is  not  such  "engaging  in 
business"  as  will  justify  a  person  who  deals  with  the  minor 
in  believing  that  he  is  of  full  age.  (Sec.  3190,  Code,  1897.) 
Friar  v.  Rae-Chandler  Co.,  192—427. 

INJUNCTION.       See  Adverse  Possession,  1. 

Vacation  of  Temporary  Writ — ^Balance-of-Conyenience  Rule.    A  tem- 

1  porary  injunction  restraining  a  benevolent  insurance  associa- 
tion from  increasing  rates  and  from  suspending  the  insured 
plaintiif  will  not  be  vacated  when  such  vacation  might  irrep- 
arably injure  plaintiff,  while  a  continuance -of  the  order  will 
not  injure  defendant.  Especially  is  this  true  when  plaintiff's 
material  allegations  of  fraud  stand  undenied  on  the  record. 
Heisinger  v.  Modern  Brotherhood,  192 — 46. 

Damages   Pending   Appeal.     A    plaintiff   who   obtains    a   non-self- 

2  executing  injunctional  order,  and  in  connection  therewith  re- 
covers damages  to  date  of  order,  and  who,  at  the  request  of 
defendant,  stipulates  that  he  will  not  issue  execution,  pending 
appeal,  and  that  defendant  need  not  secure  a  stay  order  from 
the  appellate  court,  may,  on  the  affirmance  of  the  cause,  re- 
cover of  defendant  the  additional  damages  accruing  since  the 
date  of  the  injunctional  order,  because  of  the  withholding  of 
execution.  Especially  is  this  true  when  the  stipulation  dis- 
claimed any  intention  to  waive  said  damages.  McCoy  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  192 — 448. 

When  Writ  Lies — Drainage  Proceedings.     Injunction   will  not  lie 

3  to  review  mere  irregularities  of  the  board  of  supervisors  in 
carrying  on  a  drainage  improvement.  Petersen  v.  Sorensen, 
192—471. 

Trespass  on  Land.     Evidence  held  to  establish  the  surrender  and 

4  cancellation  of  a  lease,  and  the  right  of  the  former  landlord 
to  an  injunction  restraining  the  former  tenant  and  his  em- 
ployees from  trespassing  upon  the  land.  Torpy  v.  Hagedorn, 
192—845. 

Preliminary  Writ — "Balance-of -Convenience"   Bule.     A  temporary 

5  writ  of  injunction  which  will  wholly  destroy  the  status  quo 
of  the  parties  is  palpably  improper.  So  held  where,  before  the 
main  cause  was  at  issue,  the  court  enjoined  the  holding  of  a 
franchise  election,  on  the  ground  that  the  proceedings  prelimi- 
nary thereto  were  illegal.  Van  Horn  v.  City  of  Des  Moines, 
192—1313. 

Public  Utility  Bates.     A  public  utility  should  not  be  temporarily 

6  enjoined  from  charging  a  rate  in  excess  of  the  rate  fixed  by 
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ordinance  when  it  is  made  to  appear  (1)  that  the  ordinance 
rate  is,  prima  facie,  confiscatory;  (2)  that  the  council,  on  proper 
application  by  the  utility,  has  refused  to  entertain  so  much 
as  an  investigation  into  the  inadequacy  of  the  ordinance  rate; 
and  (3)  that  the  utility  offers  to  deposit  the  excess  charge 
with  a  trustee  until  final  decree  is  entered.  City  of  Audubon 
V.  Iowa  L.,  H.  &  P.  Co.,  192—1389. 

INSANE  PEBSONS.      See  Deeds,  6 ;  Divorce,  5—7 ;  Specific 
Performance  *  2. 

INSURANCE.      See  Executors  and  Administrators,  6;  In- 
junction, 1 ;  Marruge. 

Action  on  Policy — Defense  of  Suicide.     On  the  issue  of  death  by 

1  suicide,  the  insurer  must  so  negative  the  presumption  that  death 
was  accidental  as  to  leave  no  other  reasonable  hypothesis  than 
that  of  suicide.    Evidence  held  to  show  suicide.    Green  v.  New 

-     York  L.  Ins.  Co.,  192--32. 
Soliciting  Agent — ^Nonautborlty  to  Waive  Policy  Requirements.    An 

2  agent  whose  authoHty  is  limited  to  the  act  of  taking  appliea- 
tioiis  for  insurance  necessarily  has  no  authority  to  bind  the 
insurer  to  a  construction  of  the  policy,  or  to  waive  any  pro- 
vision thereof.  So  held  as  to  the  effect  of  the  insured's  enter- 
ing military  service.     McCoy  v.  National  L.  Ins.  Co.,  192 — 127. 

Premiums — ^Evidence  of  Waiver  of  Prompt  Payment.     An  insured 

3  may  testify,  on  the  issue  whether  punctuality  in  payment  of 
premiums  had  been  waived,  that  he  had  been  informed  by  the 
agent  of  the  insurer  that  the  premiums  might  be  paid  after  the 
contract  date.  Duncan  v.  Great  Western  Ace.  Ins.  Co.,  192 — 
716. 

Waiver  of  Punctuality  in  Payment.     Evidence  held  to  present  a 

4  jury  question  on  the  issue  of  waiver  in  the  prompt  payment  of 
premiums.     Duncan  v.  Great  Western  Ace.  Ins.  Co.,  192 — 716. 

Action  on  Policy — ^Burden  In  re  Violation  of  Condition.     The  tn- 

5  suredf  and  not  the  insurer,  has  the  burden  to  show  that  his  vio- 
lation of  an  invalidating  condition  of  the  policy  did  not  con- 
tribute to  his  loss.  So  held  where  a  policy  on  live  stock  pro- 
vided that  it  should  be  void:  (1)  If  insured  allowed  nonin- 
sured  stock  to  intermingle  with  the  insured  stock;  and  (2)  if 
insured  falsely  stated  that  he  did  not  have  other  stock  of  an 
insurable  age  on  his  farm.  Taylor  v.  National  L.  S.  Ins.  Co., 
192—1118. 

Cancellation — Strict  Compliance.     A  peremptory  notice  by  an  in- 

6  surer  of   the   instant   cancellation   of   a   policy,   without   more, 

Vol.  192  Ia.— 91 
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is  nugatory,  when  the  policy  explicitly  provides  that  cancel- 
lation shall  be  had  only  (1)  on  five  days'  notice,  and  (2)  on  a 
notice  which  states  that  the  unearned  premium,  when  ascer- 
tained, will  be  returned.  Artificial  Ice  Co.  v.  Reciprocal  Ex- 
change, 192—1133. 
Cancellation — ^Waiver  of  Insufficient  Notice.     The  right  of  an  in- 

7  sured  to  notice  of  cancellation  in  strict  accord  with  the  policy 
is  not  waived,  nor  does  the  insured  impliedly  consent  to  the 
instant  cancellation  of  the  policy,  because  of  the  fact  that  the 
insured,  upon  receiving  an  insufficient^  notice  of  cancellation, 
and  being  uncertain  as  to  the  legal  effect  thereof,  and  having 
the  right  under  the  policy  to  take  out  additional  insurance, 
did  take  out  additional  insurance  in  other  companies,  to  re- 
place that  which  the  insufficient  notice  sought  to  cancel.  Artificial 
Ice  Co.  V.  Reciprocal  Exchange,  192 — 1133. 

Payment  of  Loss — ^Double  Recovery.    The  payment  in  full  by  sev- 

8  eral  co-insurers  of  a  fire  loss  under  an  agreement  with  the 
insured  that,  if  the  latter  recovered  against  another  co-insurer 
who  was  denying  liability,  he  (the  insured)  would  reimburse 
the  co-insurers  for  excess  payment,  does  not  constitute  a  re- 
covery in  such  sense  as  to  prevent  the  insured  from  maintaining 
an  action  against  the  delinquent  company.  Artificial  Ice  Co.  v. 
Reciprocal  Exchange,  192 — 1133. 

Benefit  Insurance — ^Unlawful  Change  in  Assessments.     The  holder 

9  of  a  fraternal  beneficiary  certificate  of  insurance  (not  made 
subject  to  subsequent  by-laws  of  the  society)  which  provides 
for  mutual  assessments  on  the  members  of  the  order  sufficient 
only  to  pay  current  death  losses,  may  not,  without  his  consent, 
be  charged  with  assessments  sufficient  to  pay  such  losses,  and, 
171  addition,  to  create  a  reserve  for  the  payment  of  future  death 
losses.  Record  reviewed,  and  held  that  proposed  assessments 
were  violative  of  above  rule.  Tusant  v.  Grand  Lodge,  192 — 
1232. 

Benefit  Insurance — Nonmutual  Reserve.     Members   of   a  fraternal 

10  insurance  order  who  are  legally  liable  to  assessments,  from  time 
to  time,  sufficient  only  to  meet  current  death  losses,  and  who 
have  legally  refused  to  pay  more,  may  not  have  their  assess- 
ments scaled  down  by  resort  to  a  reserve  fund  which  has  been 
created  by  other  members  of  the  order  who  have  submitted  to  as- 
sessments sufficiently  large  to  pay  current  death  losses  and 
create  said  reserve  fund.     Tusant  v.  Grand  Lodge,  192 — 1232. 

Assessments — Presumption.     An   assessment   is   presumptively   cor- 

11  rect  in  amount  when,  for  some  20  years,  it  has  been  acquiesced 
in  as  fully  discharging  the  certificate  holder's  liability  to  meet 
current  death  losses.     Tusant  v.  Grand  Lodge,  192 — 1232. 
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INTOXICATING  LIQUORS. 

Medicinal  Preparations.     Medicinal  preparations  containing  alcohol 

1  may  not  be  legally  sold  if  they  are  capable  of  being  used  as  a 
beverage.     State  v.  Higgius,  192 — 201. 

Contempt — Medical  Compound  as  Beverage.    An  intoxicating  liquor 

2  injunction  is  not  shown  to  have  been  violated  by  testimony 
establishing  the  fact  that  a  medical  compound  in  a  substantial 
quantity,  and  containing  16%  per  cent,  by  volume,  of  alcohol, 
was  found  in  the  possession  of  a  retail  druggist,  with  counter, 
undisputed,  unimpeached  testimony  showing:  (1)  That  said 
quantity  of  alcohol  was  only  sufficient  to  act  as  a  solvent;  (2) 
that  the  effect  of  said  alcohol  was  neutralized  by  the  medicinal 
ingredients;  and  (3)  that  physical  debility,  acute  diarrhea,  pain, 
vomiting,  and  prostration  would  result  if  said  compound  were 
taken  in  doses  exceeding  one  and  a  half  ounces.  Schraeder  v. 
Sears,  192—604. 

Medicinal  Compound  as  Beverage.    A  medicinal  compound  which  is 

3  intoxicating  and  capable  of  being  used  as  a  beverage  is  under 
the  ban  of  our  intoxicating  liquor  statutes,  irrespective  of  the 
fact  that,  when  used  as  a  beverage,  it  might  be  nauseating  and 
unpleasant  to  a  new  recruit  and  palatable  only  to  a  drinker  of 
the  pickled  variety.    State  v.  National  Selright  Assn.,  192 — 629. 

Federal  Permit  to  Manufacture  Medical  Compound.     Federal  per- 

4  mits,  under  the  National  Prohibitory  Act,  to  manufacture  so- 
called  medical  compounds,  afford  no  protection  to  a  dealer  in 
this  state,  when  the  compound  is  intoxicating  and  capable  of 
being  used  as  a  beverage.  State  v.  National  Selright  Assn., 
192-^629. 

JUDGMENT.      See  Appeal  and  Error,  24;   Certiorari,  4; 
Homestead,  1,  2 ;  Limitation  of  Actions,  4. 

What  Constitutes  Direct  Attack.    A  reply  to  a  defensive  plea  of  ad- 

1  judication,  to  the  effect  that  such  alleged  adjudication  was 
obtained  by  specified  fraudulent  and  collusive  means,  consti- 
tutes a  direct  and  not  a  collateral  attack  on  the  judgment. 
Heisinger  v.  Modern  Brotherhood,  192 — 46. 

Default — ^Nonjurlsdlction  to  Set  Aside.     The  court  has  no  jurisdic- 

2  tion,  after  the  passing  of  a  term,  to  set  aside  a  default  judg- 
ment, though  unsigned,  on  a  motion  filed  after  the  term,  even 
though  the  motion  is  equivalent  to  a  petition,  when  the  judg- 
ment plaintiff  is  not  brought  into  court  as  to  said  motion  in  the 
manner  required  for  the  bringing  of  an  original  action,  and 
makes  no  appearance  to  said  motion.  (Sees.  3790,  4095,  Code, 
1897.)     McCoy  v.  Fire  Assn.  of  Philadelphia,  192 — 453. 
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Oonclusiveness — ^Unlitigated  Issues.     A  decree  that  a  tax  deed  is 

3  invalid  because  of  the  one  fact  that  the  notice  of  expiration  of 
redemption  was  insufficient,  is  not  an  adjudication  of  all  mat- 
ters affecting  the  title  between  the  parties — is  not  an  adjudica- 
tion that  a  title  subsequently  acquired  under  a  sheriff's  deed  is 
subject  to  a  pre-existing  mortgage  on  the  property.  Thode  v. 
Lambert,  192 — 495. 

Void  Judgment — Collateral  Attack.     A  void  judgment  may  be  at- 

4  tacked  in  any  proceeding  in  which  the  judgment  is  sought  to  be 
enforced.    Crawford  v.  Zieman,  192 — 559. 

Merger  and  Bar — Splitting  Cause  of  Action.    A  surety  who,  in  an  ac- 

5  tion  on  the  bond,  brings  in,  by  cross-petition,  a  party  who  has 
agreed  "to  repay  to  said  surety  all  loss,  damages,  charges,  ex- 
pense, and  attorney  fees ' '  which  the  surety  may  suffer  or  be  com- 
pelled to  pay  on  account  of  such  suretyship,  and  obtains  judgment 
against  said  indemnitor  fox;  the  amount  of  the  judgment  which 
plaintiff  obtains  against  the  surety,  thereby  exhausts  his  remedy 
on  the  contract  of  indemnity,  and  may  not  maintain  a  subsequent 
action  against  the  indemnitor  to  recover  attorney  fees  paid  out 
by  the  surety  in  said  former  action,  even  though  the  claim  for 
such  fees  was  specifically  omitted  from  the  prayer  in  said  for- 
mer action.    New  England  Equit.  Ins.  Co.  v.  Boldrick,  192 — 763. 

Setting  Aside  Default — ^Vlolatlon  of  Stipulation.     A  default  may 

6  be  set  aside  on  a  showing  that  plaintiff  himself  had  long  been 
in  default  in  making  up  the  issues;  that  a  stipulation  existed 
under  which  it  was  agreed  that  proceedings  should  be  stayed 
pending  the  outcome  of  plaintiff's  intervention  in  another  ac- 
tion; that  negotiations  had  been  repeatedly  had  for  a  com- 
promise; and  that  defendant,  in  addition  to  having  a  prima- 
facie  defense,  was  taken  wholly  unaware  by  the  default.  Brock 
V.  Ellsworth  St.  8av.  Bank,  192 — 1042. 

Setting  Aside  Default — Separate  Trial  of  Issues.    On  an  application 

7  to  set  aside  a  default,  the  merits  of  the  defendant's  excuse  for 
suffering  default,  and  the  issue  whether  defendant  has  made  a 
prima-facie  showing  of  good  defense,  may  be  tried  jointly,  in 
the  absence  of  any  request  for  separate  trials.  Brock  v.  Ells- 
worth St.  Sav.  Bank,  192—1042. 

JURY.       See  Criminal  Law,  9,  21. 

Competency — Client  of  Prosecutor.    A  juror  is  not  subject  to  chal- 

1  lenge  in  a  criminal  cause  because  he  is  one  of  the  clients  of 
the  public  prosecutor.     State  v.  Wright,  192 — 239. 

Qualiflcatlons — ^Membership  In  Antl-TMef  Association.     A  juror's 

2  membership  in  an  anti-thief  association  does  not  disqualify 
him  from  jury  service  on  the  trial  of  a  charge  of  larceny,  when 
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it  is  not  made  to  appear  that  the  said  association  was  in  any 
manner  concerned  in  the  prosecution  of  the  pending  charge,  and 
when  the  court  was  satisfied  that  the  juror  could  and  would  try 
the  cause  impartially.    State  v.  Van  Hoozer,  192—818. 
Jury  List — Insertion  of  Names  by  Auditor.     County  auditors  have 

3  no  authority  to  take  names  from  the  poll  books  of  a  precinct 
and  enter  them  upon  the  jury  list,  in  order  to  obviate  the  fail- 
ure of  the  judges  of  election  to  return  jury  lists  from  such 
precinct.    State  v.  Walker,  192—823. 

Qualifications — ^Women  as  Qualified  Jurors.    The  Nineteenth  Amend- 

4  ment  to  the  Federal  Constitution,  providing  th^t  "the  right  of 
citizens  of  the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any  state  on  account  of 
sex, ' ' 

1.  Automatically  amended  the  Constitution  of  Iowa  by  strik- 
ing out  the  word  **mal€**  in  Art.  2,  Sec.  1,  which  theretofore 
had  provided  that  **  every  male  citizen  *  ♦  •  shall  be  entitled  to 
vote;"  and 

2.  Automatically  caused  our  statutory  declaration  that  "all 
qualified  electors  of  the  state  *  *  *  are  competent  jurors  *  *  *»' 
(Sec.  332,  Code,  1897)  to  take  on  an  enlarged  meaning,  com- 
mensurate with  the  enlarged  scope  of  our  automatically 
amended  Constitution.    State  v.  Walker,  192 — 823. 

Jury  Service  Not  Bight  or  Privilege.    The  adoption  of  the  Federal 

5  women's  suffrage  amendment  did  not,  in  and  of  itself,  impose 
jury  service  on  the  women  of  this  state;  but,  inasmuch  as  such 
service  is  solely  a  matter  of  expediency  with  the  general  assem- 
bly (in  the  absence  of  constitutional  provisions),  such  result 
was  brought  about  (1)  by  the  adoption  of  said  amendment,  and 
(2)  by  the  existence  of  our  state  statute,  declaring  that  **all 
qualified  electors  *  *  *  are  competent  jurors. ' '  State  v.  Walker, 
192—823. 


LANDLORD  AND  TENANT.  See  Evidence,  17 ;  Forcible 
Entry  and  Detainer/2;  Injunction,  4;  Quieting  Title, 
2 ;  Trial,  1. 

Leases — Consent — ^Assignment  Releases  Lessee.     The  assignment  of 

1  a  lease  bv  the  lessee  with  the  written  consent  of  the  lessor 
releases  the  former  lessee  from  all  liability  for  future-accruing 
rent,  especially  when  the  provisions  of  the  lease  clearly  con- 
template such  a  result.     Goldthorp  v.  Keenan,  192 — 22. 

Use  of  Outside  Wall.     A  tenant  has  a  right  to  the  use  of  the  out- 

2  side  wall  of  leased  premises,  and  may  devote  such  wall  to  any 
proper  and  nonharmful  use,  even  though,  when  he  became  such 
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tenant,  such  wall  was  not  exposed,  but  later  became  exposed 
by  a  shortening  of  an  adjoining  building.    McDermott  v.  Amend, 
192—140. 
Bent — allien — Priority  of  Purchase-Money  Mortgage.     A  purchase- 

3  money  mortgage  on  personalty,  even  though  defectively  aisknowl- 
edged,  executed  by  a  tenant  subsequent  to  the  execution  of  the 
lease  and  possession  by  him  under  the  lease,  is  prior  in  right  to 
the  landlord's  lien  for  rent.  Miller  v.  Swartzlender  &  Holman, 
192—153. 

Sent — ^Payment — Evidence.     Evidence  held  to  present  a  jury  ques- 

4  tion  on  the  issue  whether  a  tenant  and  landlord  had  contracted 
for  the  sale  and  delivery  of  personal  property  in  payment  of  the 
rent.     Hess  v.  Dicks,  192—378. 

Substitution  of  Tenant.    A  stranger  to  a  lease  who  contracts  with 

5  the  landlord  to  pay  all  rent  accruing  in  the  future  under  the 
lease,  and  who  acquires  not  only  the  landlord's  cause  of  action 
for  accrued  rent,  but  also  the  landlord's  contract  remedies  for 
the  enforcement  of  the  payment  of  all  said  rentals,  including 
the  right  to  dispossess  the  tenant  and  to  take  possession,  thereby 
constitutes  himself  a  guarantor  of  the  tenant's  obligation  to 
pay  such  rentals;  but  as  soon  as  such  guarantor  avails  himself 
of  such  remedies  and  dispossesses  the  tenant  and  assumes  pos- 
session himself,  he  becomes  the  tenant  of  the  landlord,  under 
the  former  tenant's  lease.  In  other  words,  the  one-time  guar- 
antor, by  dispossessing  the  tenant  and  taking  possession  him- 
self, thereby  steps  into  the  shoes  of  the  dispossessed  tenant. 
Equitable  Life  Ins.  Co.  v.  Taft  Co.,  192—934. 

Bents  and  Profits — ^Who  Entitled  to  Bents.    Principle  affirmed  that 

6  rents  and  profits,  as  such,  are  recoverable  only  by  him  in  whom 
was  the  right  of  possession  at  the  time  the  rents  accrued.  Scott 
V.  Habinck,  192—1213. 

LARCENY. 

Becent  Possession — Explanation  of  Possession   as   Jury  Question. 

1  Evidence  held  to  present  a  jury  question  on  the  issue  whether 
the  defendant's  recent  possession  of  property  was  felonious. 
State  V.  Prentice,  192—207. 

Elements  of  Offense — ^Nonconsent  Shown  by  Oircumstances.     The 

2  element  of  nonconsent  of  the  owner  to  the  taking  of  his  prop- 
erty may  be  shown  by  the  circumstances  attending  and  follow- 
ing the  taking.     State  v.  Prentice,  192 — ^207. 

Becent  Possession — ^Assumption  of  Issuable  Fact.  -  Instructions  as 

3  to  the  effect  of  recent  possession  of  stolen  property  wherein 
the  court  even  impliedly  assumes  possession  as  a  fact  are  mani- 
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festly  prejudieial  when  the  fact  of  possession  is  a  question  of 
grave  doubt.    State  v.  Ireland,  192— -489. 

Evidence — ^Testintony  Explanatory  of  Presence  of  Witness.    A  wit- 
4    ness  may,  on  the  trial  of  a  larceny  charge,  explain  his  presence 
at  the  place  where  the  alleged  stolen  article  was  kept,  by  testi- 
fying as  to  his  duties  with  reference  to  such  articles.    State  v. 
Van  Hoozer,  192 — 818. 

LIBEL  AND  SLANDER. 

Mental  Pain.     One  who   has  been  slandered  by  words  actionable 

1  per  86  may,  under  proper  pleadings,  testify  to  the  mental  pain 
suffered  thereby.     Sclar  v.  Resnick,  192 — 669. 

Mitigation  of  Actual  Damages.     Mitigating  circumstances  tending 

2  to  prove  the  bad  character  and  reputation  of  plaintiff  as  to  the 
very  trait  as  to  which  plaintiff  claims  to  have  been  slandered, 
may  be  considered  in  reduction  of  actual  damages,  even  though 
defendant  maliciously  spoke  the  slanderous  words.  Sclar  v. 
Resnick,  192 — 669. 

Repetition  of  Slander  to  Unimpleaded  Parties.     Testimony  tending 

3  to  show  the  repetition  by  defendant  of  a  slander  to  persons 
other  than  those  specially  pleaded,  is  receivable  on  the  issue  of 
malice^  but  not  as  a  basis  for  the  assessment  of  damages,  Sclar 
V.  Resnick,  192—669. 

Reputed  Wealth  of  Defendant.     The  general  reputation  and  stand- 

4  ing  of  defendant  in  an  action  for  slander  are  admissible  as 
bearing  on  the  influence  his  words  may  have  in  the  com- 
munity; "but  testimony  tending  to  show  his  reputed  wealth  in  spe- 
cific amount  is  wholly  inadmissible.     Sclar  v.  Resnick,  192 — 669. 

* 

LIMITATION  OP  ACTIONS.      See  Forcible  Entry  and  De- 
tainer, 2. 

Amendment  After  Bar  of  Statute.    A  plea  of  negligence,  duly  en- 

1  tered  before  an  alleged  cause  of  action  is  barred  by  the  stat- 
ute, may,  after  a  time  when  the  bar  would  otherwise  attach, 
be  amplified  by  amendment,  without  subjecting  the  pleader  to 
the  charge  of  pleading  a  new  cause  of  action.  Amendment  re- 
viewed, and  held  to  simply  amplify  a  former  plea.  Plantz  v. 
Kreutzer  &  Wasem,  192—333. 

Official  Fees  as  Current  Account.    A  claim  by  a  sheriff  for  waiting 

2  on  and  washing  for  prisoners  is  a  continuous,  open,  and  cur- 
rent account  only  during  each  separate  and  distinct  quarter  of 
the  year.    McCord  v.  Page  County,  192 — 357. 
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Bax  Under  Foreign  Statute. .  Defendant  may  not  plead  the  bar  of  a 

3  foreign  statute  when  the  cause  of  action  sued  on  accrued  ''within 
this  state.''    Page  v.  Peden,  192 — 470. 

Adverse  Possession  and  Estoppel — ^Barring  of  Undiscovered  TlUe. 

4  A  decree  setting  aside  to  a  widow  lands  as  dower,  under  the 
good-faith  belief  that  the  lands  belonged  to  the  deceased  hus- 
band at  the  time  of  his  death,  followed  by  subsequent  convey- 
ances and  unqualified  possession  and  undisputed  claim  of  owner- 
ship thereunder  for  16  years,  ripens  an  indefeasible  title,  both 
by  estoppel  and  by  adverse  possession,  agsiinst  one  who,  at 
the  date  of  the  decree,  was  of  full  age,  a  party  to  the  decree, 
and  the  record  owner  of  the  land,  though  the  latter  fact  was 
not  discovered  by  him  until  after  the  lapse  of  said  16  years. 
Richey  v.  Riehey,  192 — 481. 

Open  Current  Account  (?)  or  Independent  Transactions  (?)    A  peti- 

5  tion  alleging  the  furnishing  by  plaintiff,  through. a  period  of 
some  six  years,  of  labor  and  materials .  for  various  buildings 
owned  by  defendant,  with  a  detailed  statement  of  the  various 
items  of  debit  and  credit,  states  a  cause  of  action  upon  a  con- 
tinuous, open,  current  account,  and  not  upon  a  series  of  com- 
pleted independent  contracts,  even  though  there  was  a  hiatus 
in  the  account  of  almost  two  years.     Wertz  v.  Ryan,  192 — 517. 

Hiatus  in  Current  Account.    A  hiatus  of  some  two  years  in  an  ac- 

6  count  does  not  necessarily  destroy  the  latter 's  quality  of  being 
continuous,  open,  and  current.    Wertz  v.  Ryan,  192 — 517. 

MALICIOUS  PBOSEOUTION. 

Malice— Conflicting  Instructions.    Prejudicial  error  results  from  in- 

1  structing  the  jury  both  that  it  may  and  that  the  law  does  draw 
an  inference  of  malice  from  the  nonexistence  of  probable  cause, 
and  from  inferentially  telling  the  jury  that  the  inference  of 
malice  which  the  law  draws  must  prevail  unless  overthrown  by 
direct  and  positive  proof  of  good  faith  and  freedom  from  malice 
in  the  institution  of  the  prosecution.  Driscoll  v.  Meyer,  192 — 
1394. 

Evidence — Search  Warrants  as  Evidence.     In  an  action  for  mali- 

2  cious  prosecution,  technical  error  (at  least)  may  result  from 
receiving  in  evidence  a  search  warrant  w^hich  is  not,  in  its 
recitals,  in  harmony  with  the  information  on  which  it  is  based. 
Driscoll  V.  Meyer,  192—1394. 

MARRIAGE. 

What  Law  Governs — Foreign  Divorce.     A  marriage  contracted  and 
consummated  in  this  state  between  residents  of  this  state   is 
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valid  notwithstanding  the  fact  that  it  was  performed  within 
one  year  after  one  of  the  parties  thereto  had  been  divorced  in 
a  foreign  state,  the  laws  of  which  invalidate  all  remarriages  of 
divorcees  within  the  year  following  the  date  of  the  decree.  So 
held  in  a  contest  over  the  proceeds  of  a  policy  of  insurance. 
Webster  v.  Modern  Woodmen,  192 — 1376. 

MASTER  AND  SEBVANT.      See  Negligence,  7. 
Services  and  Compensation. 

"Net  Profits"  as  Oompensation.    The  term  "net  profits,"  within 

1  the  meaning  of  a  contract  of  employment  which  calls  for  a 
percentage  of  the  "net  profits"  during  the  term  of  the  em- 
ployment, embraces  only  profits  which  have  been  reduced  to 
actual  possession  in  the  form  of  ccuh  or  its  equivalent  "by  com- 
pleted sales.  The  following  items,  therefore,  are  not  "net 
profits:" 

1.  The  difference  between  the  selling  price  and  the  net  cost 
price  on  orders  taken  before,  but  shipped  after,  the  termination 
of  employment. 

2.  The  difference  between  the  net  cost  price  and  the  market 
value  of  goods  on  hand  on  the  date  employment  terminated. 

3.  The  difference  between  the  net  cost  price  of  goods  pur- 
chased before,  but  delivered  after,  the  termination  of  employ: 
ment,  and  the  market  value  of  such  goods  on  the  date  employ- 
ment  terminated. 

4.  Sums  paid  out  during  the  term  of  employment  for  shelv- 
ing and  flooring,  to  protect  the  goods.  Tooey  v.  Percival  Co., 
192—267. 

Master's  Liability  for  Injuries  to  Servant. 

Haystacker — Contributory  Negligence.     A  servant,  an  experienced 

2  haystacker,  may  not  predicate  negligence  on  the  failure  of  the 
master  to  stop  the  operation  of  a  hay  carrier  (by  which  he  was 
hit)  without  showing  that  his  direction  was  heard  by  the 
master.  Evidence  held  to  show  that  the  servant  had  unneces- 
sarily and  negligently  remained  in  the  pathway  of  the  carrier, 
and  thereby  contributed  to  his  own  injury.  Le  Grand  v.  Beattie, 
192—739. 

Acts  or  Omissions  of  Servant. 

Violation  by  Agent  of  Instructions.    A  master  who  clothes  his  agent 
8     with  authority  to  do  a  named  thing  is  liable  for  whatever  tliQ 
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agent  does  which  is  incident  to  the  performance  of  that  thing^ 
irrespective  of  the  instructions  of  the  master.  So  held  where 
the  agent  had  authority  to  make  certain  repairs  on  automobiles, 
and  after  repairing  one,  took  it  out  of  the  shop  and  upon  the 
highway,  in  order  to  test  it.  Bosenstein  v.  Bernhard  &  Turner 
Auto.  Co.,  192 — 405. 

Workmen  ^s  Compensation  Act. 

Findings  by  Commissioner.     A  finding  by  the  industrial  commis- 

4  sioner  that  a  claimant  for  compensation  was  a  contractor,  and 
not  an  employee,  is  a  finality,  when  the  record  reveals  sufficient, 
competent,  and  supporting  evidence  for  such  finding.  Norton 
V.  Day  Coal  Co.,  192 — 160. 

Oontractor   (?)   or  Employee   (7)     A  contract  for  services  creates 

5  the  relation  of  contractor  and  employer,  and  not  the  relation  of 
employee  and  employer,  when,  in  its  essential  features,  the  em- 
ployer retains  no  control  over  the  methods  and  details  of  the 
work,  but  only  over  the  results.  Betention  of  some  control 
over  the  workman  does  not  necessarily  render  the  latter  an 
* 'employee."  So  held  where  the  workman,  delivering  coal  for 
a  dealer  at  a  stated  sum  per  ton,  used  his  own  team  and  wagon, 
and  loaded,  delivered,  and  obtained  a  receipt  where  the  dealer 
directed,  but  otherwise  was  not  subject  to  the  control  of  the 
dealer.     Norton  v.  Day  Coal  Co.,  192 — 160. 

Finding  of  Fact  Conclusive.    Evidence  on  the  issue  whether  a  hernia 

6  arose  "out  of  or  in  the  course  of"  an  employment  reviewed, 
and  held  to  be  in  such  state  that  the  finding  of  fact  by  the 
industrial  commissioner  was  conclusive  on  the  court.  Buncle  v. 
Sioux  City  Stock  Yards  Co.,  192—555. 

Corroboration.     An  injury  may  be  compensable  even  though  there 

7  be  no  corroborative  evidence  as  to  how  it  happened,  and  even 
though  the  injury,  in  its  inception,  was  not  sufficient  to  im- 
mediately prostrate  the  employee,  and  to  call  for  immediate 
medical  assistance.  Buncle  v.  Sioux  City  Stock  Yards  Co., 
192—555. 

Findings  Conclusive  on  Court.     Evidence   reviewed,   on   the  issue 

8  whether  a  hernia  was  congenital  or  arose  out  of  and  in  the 
course  of  an  employment,  and  held  to  present  such  conflict  as 
to  render  the  finding  of  the  industrial  commissioner  conclusive. 
Hughes  V.  Cudahy  Pkg.  Co.,  192—947. 

Casual  Employment.     The  construction  by  a  carpenter  of  a  com- 

9  crib  on  the  leased  farm  of  a  retired  farmer,  under  contract  with 
the  latter,  is  a  "purely  casual  employment,"  within  the  mean- 
ing of  the  Workmen's  Compensation  Act.     (Sees.  2477-m  and 
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2477-ml6,   Code   Supp.,   1913.)     Oliphant   v.   Hawkinson,   192 — 
1259. 

''Employer's  Trade  or  Business."     A  retired  farmer  who  has  no 

10  occupation,  business,  or  calling,  beyond  renting  his  farm,  is  not 
engaged  in  an  "industrial  employment  for  pecuniary  gain,'* 
within  the  meaning  of  the  Workmen's  Compensation  Act,  and 
his  employment  of  a  carpenter  to  erect  a  corncrib  on  said  farm 
is  not  "for  the  employer's  trade  or  business,"  within  the 
meaning  of  said  act.  (Sec.  2477-ml6,  Code  Supp.,  1913.)  Oli- 
phant V.  Hawkinson,  192 — 1259. 

Rejecting  Master — Freedom  From  Negligence.     An  employer  who 

11  has  elected  to  reject  the  Workmen's  Compensation  Act  may, 
when  sued  for  an  injury,  show  that  he  was  entirely  blameless, 
and  in  reinforcement  of  such  fact  may  show  what,  in  fact,  was 
the  cause  of  the  injury,    Potier  v.  Winifred  Coal  Co.,  192 — 1280. 

Mitigation  of  Damages.    The  statute  relating  to  mitigation  of  dam- 

12  ages  because  of  the  negligence  of  a  plaintiff  (Sec.  3593-a,  Code 
Suppl.  Supp.,  1915)  applies  to  an  action  by  an  employee  against 
an  employer  who  has  elected  to  reject  the  provisions  of  the 
Workmen's  Compensation  Act.  Potier  v.  Winifred  Coal  Co., 
192—1280. 

Assumption  of  Bisk  Wlien  Master  Rejects  Act.    A  miner  who  leavee 

13  his  working  place,  and  under  employment  from  the  employer 
(who  has  elected  to  reject  the  provisions  of  the  Workmen's 
Compensation  Act)  enters  upon  the  particular  work  of  remov- 
ing a  defect  in  the  mine  entry,  in  order  to  render  it  safe, 
thereby  assumes  the  risk  attending  the  doing  of  said  work. 
(Sees.  2477-m  and  4999-a3,  Code  Supp.,  1913.)  Potier  v.  Wini- 
fred Coal  Co.,  192—1280. 

Employee  (?)  or  Independent  Contractor  (7)     A  finding  by  the  in- 

14  dustrial  commissioner  that  a  party  was  an  employee  and  not  an 
independent  contractor  is  sustained  by  testimony  to  the  effect 
that  said  party,  as  to  the  work  in  question,  was  employed,  paid, 
and  dischargeable  by,  and  subject  to  the  absolute  direction  of, 
another  person.     Franks  v.  Carpenter,  192 — 1398. 

Foreman's  Knowledge  of  Injury.    The  knowledge  of  a  foreman  as 

15  to  an  injury  to  an  employee  is  the  knowledge  of  the  employer. 
Franks  v.  Carpenter,  192—1398. 

MEGHANI08'  LIENS. 

Evidence — Sufficiency.  Hecord  held  to  support  the  judgment  of  the 
court  relative  to  the  amount  of  a  mechanics'  lien.  Condit  v. 
Feldman,  192—1392. 
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MINES  AND  UINEBALS.        See  Master  and  Servant,  13. 

Operation  of  Iffinea — ^Subterranean  Waters.  Principle  recognized 
that  the  opening  up  of  subterranean  waters  in  mining  opera- 
tions may  be  an  accident  over  which  the  mine  owner  may  have 
no  control,  and  for  which  he  would  not  be  responsible  in  dam- 
ages.   Heenan  v.  Gold  Goose  C.  &  M.  Co.,  192—1059. 

M0BTGA0E8.  See  Fraudulent  Conveyances;  Reforma- 
tion OP  iNSTkUMENTS. 

Waiver  of  Accelerating  Clause.    A  provision  that  a  note  and  mort- 

•     1     gage  may  be  instantly  foreclosed  if  the  land  be  sold,  is  w^aived 

when   the   holder,  w^ith   full   knowledge   of   the   sale,   does   not 

object   thereto,   and   actively   assists   the  buyer   in   securing  a 

tenant.     Merriam  v.  Lecper,  192 — 587. 

Oral  Oontradiction  of  Written  Assumption  of  Payment.    One  who, 

2  in  the  exchange  of  equity  for  equity,  takes  a  deed  in  which  he 
inadvertently  assumes  the  payment  of  a  pre-existing  mortgage 
on  the  property  (to  which  mortgage  he  is  a  stranger)  may, 
when  sued  on  such  assumption,  show  by  oral  testimony  that  there 
was  no  consideration  for  such  assumption  of  payment,  and  that 
the  contract  for  exchange  did  not,  in  fact,  provide  for  such 
assumption.    Peters  v.  Goodrich,  192 — 790. 

Execution  Pending  Partition  Action.    Where,  pending  partition  pro- 

3  ceedings,  the  defendant  therein  conveys  the  entire  tract,  mort- 
gages executed  by  the  vendee  will  be  decreed  to  be  liens  on  that 
portion  of  the  tract  which  the  partition  decree  finally  awards 
to  the  conveying  defendant.     Berry  v.  Krittenbrink,  192 — 1324. 

MOTOR  VEHICLES.  See  Chattel  Mortgages,  2;  High- 
ways, 1,  5,  6;  Master  and  Servant,  3;  Municipal  Cor- 
porations, 23;  Negligence,  5,  8,  9,  12 — 15;  Railroads,  8. 

MUNICIPAL  CORPORATIONS.  See  Constitutional  Law, 
1 ;  Injunction,  5,  6. 

PuBiiic  Improvements. 

Extension  of  Time  of  Performance.  The  time  of  performance  of  a 
1  contract  for  the  construction  of  a  public  improvement  may,  even 
after  the  contract  time  of  performance  has  wholly  expired,  be 
extended  by  the  city  council,  and  especially  so  when  the  con- 
tract quite  clearly  contemplates  that  such  extension  may  be 
necessary.    0  'Shonessy  v.  City  of  Sioux  City,  192 — 396. 
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Alignment  of  Contract — ^Priority  in  re  Subcontractor.     One  who, 

2  as  collateral  security,  takes  an  assignment  of  sums  falling  due 
under  a  public  improvement  contract,  takes  subject  to  the 
subcontractor's  contract  right  to  be  first  paid,  even  though  the 
assignment  was  known  to  the  city  and  subcontractor  before  the 
work  was  done  or  materials  furnished.  Beynolds  v.  City  of 
Onawa,  192—398. 

Contract  Metliod  for  Protecting  Subcontractors.    A  contract  for  the 

3  construction  of  a  public  improvement  may  provide  a  contract 
method  for  securing  the  payment  of  claims  of  subcontractors, 
and  in  such  case  the  latter  may.  disregard  the  statutory  method. 
Reynolds  v.  City  of  Onawa,  192 — 398. 

Filing  ClaimB  of  Subcontractors.    A  provision  in  a  contract  for  the 

4  construction  of  a  public  improvement  that  subcontractors  shall 
file  their  claims  with  the  mayor  and  city  council  is  substantially 
complied  with  by  filing  such  claims  with  the  city  clerk,  Rey- 
nolds V.  City  of  Onawa,  192 — 398. 

Recovery  of  Deposit.    The  published  notice  of  the  reception  of  bids 

5  on  a  paving  improvement  is  not  mandatory,  in  so  far  <u  it  fixes 
the  amount  of  the  deposit  to  accompany  the  hid.  A  bidder  who 
makes  the  deposit  in  the  amount  called  for  by  the  plans,  and 
learns,  before  his  bid  is  accepted,  that  said  deposit  is  materially 
less  than  required  by  said  notice,  and  does  not  withdraw  his  bid 
or  deposit,  may  not  recover  his  deposit  when  it  appears  that 
the  city  was  compelled  to  readvertise  and  to  relet  the  contract 
at  a  loss  exceeding  the  deposit.  Amodeo  Co.  v.  Town  of  Wood- 
ward, 192—^35. 

Biscrepancy  Between  Notice  and  Specifications.     A  bidder  whoso 

6  accepted  bid  is  exactly  responsive  to  the  specifications  as  to 
the  thickness  of  a  proposed  paving  may  not  complain  that  the 
published  notice  for  bids  was  somewhat  equivocal  as  to  thick- 
ness.    Amodeo  Co.  v.  Town  of  Woodward,  192 — 535. 

.  Besolutlon  of  Necessity — "Location  and  Terminal  Points"  in  re 

7  Repairs.  The  statutory  requirement  that  a  resolution  of  neces- 
sity shall  designate  the  *' location  and  terminal  points**  of  a  pro- 
posed paving  improvement  does  not,  in  a  proposal  to  repair 
and  reconstruct  paving  by  relaying  an  estimated  portion 
thereof,  necessitate  a  setting  forth  of  the  "location  and  ter- 
minal point"  of  each  of  numerous  patches  of  paving  scattered 
throughout  the  length  of  a  designated  street.  Manning  v.  City 
of  Ames,  192—998. 

Resolution  of  Necessity — "Location  and  Termini."     The  designa- 

8  tion  of  the  "location  and  termini,"  in  a  resolution  of  neces- 
sity for  the  repair  of  a  street,  is  sufficient  if  the  resolution  calls 
for  **the  repair  of  the  surface  of  all  creosote  wood  block  pav- 
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ing  on''  designated  streets.  Manning  v.  City  of  Ames,  192 — 
998.  « 

Improyement  on  Street  not  Ooyered  by  Besolution.  A  resolution  of 
9  necessity  for  the  repair  of  a  designated  street  furnishes  no 
jurisdictional  basis  whatever  for  the  doing  of  repairs  upon 
additional  streets,  and  the  assessing  of  the  cost  to  the  bene- 
fited property.    Manning  v.  City  of  Ames,  192 — 998. 

Jurisdiction  of  Equity  to  Interfere.     Principle  reaffirmed   that  a 

10  property  owner  is  under  no  obligation  to  file  objections  with 
the  city  council  concerning  a  paving  improvement  over  which 
the  council  has  never,  acquired  any  jurisdiction.  Manning  v. 
City  of  Ames.  1 92-— 998. 

Ohange  in  Material  as   ''Irregularity."     Jurisdiction   of  the  city 

11  council  to  repair  the  surface  of  a  wood  block  paving  with 
pitch  is  not  lost  by  using  oil  for  such  surface  repair.  It  follows 
that  such  change  in  material  is  a  mere  **  irregularity, "  which 
must  be  raised  before  the  council  or  it  will  be  waived.  Man- 
ning V.  City  of  Ames,  192 — 998. 

Contract  for  Assessment  Under  Front-Foot  Rule.    A  property  owner 

12  who  contracts  that  his  property  may  be  assessed  for  a  public 
improvement  by  the  "front-foot  rule''  necessarily  abandons  all 
right  to  have  an  assessment  on  the  basis  (1)  of  benefits,  (2) 
of  not  to  exceed  25  per  cent  of  value,  (3)  of  area,  and  (4)  of 
uniformity  with  other  properties.  Stodola  v.  City  of  Cedar 
Rapids,  192—1025. 

Division  of  Property  After  Contract  for  Assessment.  A  contract  by 
J3  an  owner  that  his  property  may  be  assessed  for  an  abutting 
improvement  under  the  "front-foot  rule"  necessitates  an  as- 
sessment based  on  the  theory  that  the  entire  property  abuts 
upon  the  improvement,  and  not  on  the  theory  that  an  abutting 
part  of  the  property  subsequently  sold  should  bear  the  entire 
assessment.     Stodola  v.  City  of  Cedar  Rapids,  192 — 1025. 

Sufficiency  in  re  Objection  to  Assessment.    Where  a  property  owner 

14  contracted  that  his  property  might  be  assessed  under  the  "front- 
foot  rule,"  for  the  cost  of  a  contemplated  abutting  improve- 
ment, and  subsequently  so  divided  the  property  by  sales  that 
only  a  part  of  the  original  tract  abutted  upon  the  improvement 
when  completed,  an  objection  that  an  assessment  on  the  con- 
veyed part  for  the  entire  cost  was  "unequal  and  inequitable" 
is  sufficient  to  present  the  claim  that  the  assessment  on  said 
part  should  be  levied  on  the  theory  that  the  entire  property,  as 
it  existed  before  sale,  abutted  upon  the  improvement.  Stodola 
V.  City  of  Cedar  Rapids,  192-— 1025. 

Sewer  and  Water  Connections.    A  city  or  town  may  not  assess  to 

15  private  property  the  cost  of  multiple  sewer  and  water  connec- 


•  Index-Digest.  1455 

MuNicxPAii  Co&POBATiONS  Continued 

tions  made  by  it  when,  in  the  proceedings  to  compel  the  owner 
to  make  the  connections,  the  municipal  authorities  did  not  indi- 
cate that  more  than  one  connection  for  water  and  one  connec- 
tion for  sewer  was  required  for  each  tract  of  property.  Toben 
V.  Town  of  Manson,  192 — 1127. 
Assessments — ^Actual  Value  of  Property.     The  statutory  provision 

16  that  special  assessments  against  property  shall  not  exceed  25 
per  cent  of  its  actual  value  at  the  time  of  levy  means  that  the 
assessment  shall  not  exceed  25  per  cent  of  that  value  which 
the  property  has  after  the  improvement  is  fully  completed,  (Sec. 
792-a,  Code  Supp.,  1913.)     Belknap  v.  City  of  Onawa,  192—1383. 

Excessive  Assessments.    Becord  reviewed,  and  held  to  show  assess- 

17  ments  in  excess  of  25  per  cent  of  the  actual  value  of  the 
property.     Belknap  v.  City  of  Onawa,  192 — 1383. 

Ordinances. 

Enactment  Without  Three  Readings.     Proposed  ordinances  may  be 

18  passed  at  a  single  meeting  of  the  council,  and  without  three 
readings,  when  the  statutory  rule  for  reading  "on  three  dif- 
ferent days"  is  properly  dispensed  with.  City  of  Bloomfield 
V.  Blakely,  192—310. 

Presumption  of  Third  Beading.     Becord  on  the  consideration  of  a 

19  proposed  ordinance  held  to  generate  a  presumption  that  the 
bill  was  read  a  third  time.  City  of  Bloomfield  v.  Blakely, 
192—310. 

Motion  for  Final  Passage.     An  ordinance  is  sufficiently  placed  be- 

20  fore  the  council  for  final  passage  by  a  motion  *Uhat  said  hill 
for  ordinance  be  placed  of  record  for  final  passage/'  when  the 
record  further  shows  that  the  rule  for  three  separate  readings 
had  been  dispensed  with,  and  that  the  bill  had  been  properly 
read  immediately  preceding  the  making  of  such  motion.  City 
of  Bloomfield  v.  Blakely,  192—310. 

One  Beading  Witbont  Suspension  of  Bules.     A  record  which  af- 

21  firmatively  shows  that  a  proposed  ordinance  was  not  given 
three  readings,  and  that  the  statutory  rule  so  requiring  was 
not  suspended,  is  fatally  defective.  State  v.  Livermore,  192 — 
626. 

Bunching  Various   Proposed   Ordinances.     Various   proposed    ordi- 

22  nances  mav  not  be  bunched  under  one  motion  and  enacted  en 
masse.     State  v.  Livermore,  192 — 626. 

Presumption.    The  enactment  of  an  ordinance,  under  Sec.  1571-m20, 

23  Code  Supp.,  1913,  limiting  the  speed  of  automobiles  on  the 
public  streets,  may  generate  a  presumption  that  the  city  has 
erected  the  warning  signs  provided  and  required  by  said  sec- 
tion.    Bemington  v.  3fachamer,  192 — 1098. 
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Streets  and  Alleys. 

Arbitrary  Vacation  of  Alley.     The  vacation  of  a  much  used  alley 

24  which  extends  entirely  through  a  block,  for  the  sole  purpose 
of  selling  such  vacated  strip  only  to  the  adjoining  landowners, 
is  an  arbitrary  exercise  of  the  power  of  the  council,  dnd  there- 
fore void.    Lerch  v.  Short,  192—576. 

Cemeteries. 

Implied  ABsnmption  of  FaymezLt  of  Property.    A  city  which,  under 

25  a  quitclaim  deed,  takes  over  the  property  of  a  private  ceme- 
tery association  and  continues  its  use  for  cemetery  purposes, 
thereby  assumes  the  payment  of  deferred  installments  on  the 
purchase  price  of  said  property.  Duntz  v.  Ames  Oem.  Assn., 
192—1341. 

NAVIGABLE  WATEBS. 

Ownership  of  Lands — Gtoneral  Principles.  The  following  principles 
relative  to  the  title  to  the  bed  of  navigable  streams  and  to 
the  riparian  lands  and  accretions  thereto  along  such  streams 
are  recognized: 

1.  Meander  lines  and  high-water  lines  are  not  necessarily 
coterminous. 

2.  The  title  of  the  state  to  the  bed  of  the  stream  follows  the 
shifting  course  of  the  stream. 

3.  The  title  of  the  landowner  to  submerged  lands  which  re- 
appear within  a  reasonable  time  is  not  disturbed. 

4.  Islands  formed  in  the  channel  of  the  river  belong  to  the 
state,  but  a  tract  of  land  is  not  an  island  when  it  is  entirely 
surrounded  by  water  under  high -water  conditions  only. 

5.  A  riparian  owner  is  entitled  to  accretions,  even  though 
such  accretions  extend  over  the  exact  spot  where  another  per- 
son formerly  ow^ned  land  eroded  by  the  river. 

Evidence  reviewed,  and  held  that  the  tract  of  land  in  ques- 
tion was  accretion  to  riparian  lands,  and  not  an  island  formed 
in  the  channel  of  the  river.    Payne  v.  Hall,  192 — 780. 

NEOLIOENOE.       See  Highways,  1,  5,  6;  Master  and  Serv- 
ant, 2  J  Railroads,  2,  4 — 6,  8. 

Acts  or  Omissions  Constituting  Negligence. 

Electric  Charge  on  Abandoned  Line.     An  electric  company  which, 
1    with  the  knowledge  that  a  mine  is  being  dismantled,  causes  its 
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abandoned  transmission  line  to  said  mine  to  be  heavily  charged 
with  electric  current,  for  the  sole  purpose  of  protecting  the 
line  from  trespassers,  without  giving  notice  of  such  fact  to 
those  who,  it  may  fairly  anticipate,  may  be  working  about  the 
mine,  is  liable  for  the  proximate  results  of  its  said  act.  Evans' 
V.  Oskaloosa  T.  &  L.  Co.,  192—1. 

Jury  Question.     Evidence  held  to  present  a  jury  question  on  the 

2  issue  of  negligence  attending  the  condition  of  a  stairway  and 
the  fall  of  plaintiff  thereon.  Howard  v.  First  Nat.  Bank,  192 — 
432. 

Unsafe  Oondltion  of  Place  of  Business.    A  jury  question  on  the  issue 

3  of  negligence  is  presented  by  evidence  tending  to  show  that  a 
door  in  the  vestibule  to  banking  rooms  appeared  to  be  the  way 
provided  for  entrance  into  the  bank,  whereas  said  door  led 
immediately  into  an  opening  to  the  basement.  Downing  v. 
Merchants  Nat.  Bank,  192—1250. 

Licensee.     One  who  goes  into  a  pnblie  business  place  on  an  errand 

4  connected  therewith  is  not  a  mere  licensee.  Downing  v.  Mer- 
chants Nat.  Bank,  192—1250. 

Contributory  Negligence. 

When  Jury  Question.     Principle  reaffirmed  that  negligence  per  se 

5  may  not  be  declared  on  any  state  of  facts,  unless  the  court  can 
say  that  such  must  be  the  judgment  of  all  fair-minded  men. 
Evidence  as  to  a  collision  between  an  automobile  and  a  street 
car  on  a  dark,  foggy  night  reviewed,  and  held  to  present  a  jury 
question  on  the  issue  of  contributory  negligence.  Waring  v. 
Dubuque  Elec.  Co.,  192 — 508. 

Unseen  Danger.     The  mere  fact  that   a  workman,  in   entering  a 

6  dimly  lighted  cellar  in  connection  with  his  work,  deviates 
slightly  from  a  straight  line  in  passing  to  his  place  of  work, 
and  is  thereby  precipitated  into  an  opening,  as  to  which  he 
was  wholly  ignorant,  does  not  stamp  his  conduct  as  negligent 
per  se,  especially  when  there  were  circumstances  which  excus- 
ably diverted  his  attention.     Eaton  v.  Elman,  192 — 719. 

Assumption  of  Bisk — ^Inaccurate  Plea.    A  plea  that  miners,  by  leav- 

7  ing  their  tools  in  the  mine  during  the  nighttime,  assumed  the 
risk  of  loss  from  the  flooding  of  the  mine,  is  sufficient  to  justify 
the  presentation  of  the  issue,  though  rendered  somewhat  inac- 
curate by  being  referred  to  as  a  risk  "incident  to  the  employ- 
ment.''   Heenan  v.  Gold  Goose  C.  &  M.  Co.,  192—1059. 

Passenger.     If  the  issue  of  contributory  negligence  on  the  part  of 

8  the  driver  of  a  conveyance  is  for  the  jury,  it  necessarily  fol- 
lows that  the  issue  of  the  contributory  negligence  of  a  mere 

Vol.  192  U.— 92 
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passenger  is  for  the  jury.    Waring  v.  Dubuque  Elec.  Co.,  192 — 

1240.  ^ 

Imputed  Negligence — Husband  and  Wife.     The  negligence  of  the 
9     driver  of  a  conveyance  may  not  be  imputed  to  his  wife,  who  is 

riding  with  him.    Waring  v.  Dubuque  Elec.  Co.,  192 — 1240. 
Failure  to  Apprehend  Danger.    A  person  who,  at  an  entrance  appar- 

10  ently  provided  therefor,  enters  a  public  business  place  on  an 
errand  connected  therewith,  is  not  guilty  of  contributory  neg- 
ligence per  se  because  he  does  not  look  toward  the  spot  where 
he  is  about  to  step.  Downing  v.  Merchants  Nat.  Bank,  192 — 
1250. 

Jury  Question.     Principle  reaffirmed   that,  under  all  ordinary   cir- 

11  cumstances,  the  issue  of  contributory  negligence  is  for  the  jury. 
Coleman  v.  Iowa  B.  &  L.  Co.,  192—1331. 

Actions. 

Eyidence — ^Weather  Conditions  and  Side  Ourtalns.    Evidence  of  the 

12  weather  conditions  existing  at  the  time  of  an  accident  to  the 
occupants  of  an  automobile  is  admissible,  (1)  on  the  issue  of 
contributory  negligence,  and  (2)  in  explanation  of  the  fact 
that  the  car  was  inclosed  with  side  curtains;  nor  is  it  revers- 
ible error  to  permit  a  witness  to  testify  as  to  the  custom  to 
have  the  car  so  inclosed  under  given  weather  conditions.  War- 
ing V.  Dubuque  Elec.  Co.,  192—1240. 

Instructions — Depriving  One's  Self  of  Power  to  See  and  Hear.    The 

13  fact  that  the  wind  shield  of  an  automobile  is  closed,  and  that 
the  car  is  inclosed  with  side  curtains,  furnishes  no  basis  for  an 
instruction  to  the  effect  that  the  oecupant  '^  cannot  deliberately 
deprive  himself  of  the  means  of  seeing  and  hearing  an  approach- 
ing street  car.*'    Waring  v.  Dubuque  Elec.  Co.,  192 — 1240. 

Submitting  TJnpleaded  Assignment  of  Negligence.    The  court  may 

14  tell  the  jury  to  consider  the  speed  of  a  street  car  in  determining 
the  issue  of  failure  to  have  the  car  under  proper  control,  even 
though  the  speed  of  the  car  is  not  assigned  as  a  ground  of  neg- 
ligence.    Waring  v.  Dubuque  Elec.  Co.,  192 — 1240. 

Reasonable  Belief  of  Party.    Instructions  relative  to  the  conditions 

15  under  which  a  traveler  would  be  justified  in  proceeding  to  cross 
a  street  car  track  reviewed,  and  held  proper,  and  not  subject  to 
the  vice  of  assuming  a  fact  in  issue.  Waring  v.  Dubuque  Elec. 
Co.,  192—1240. 

NEW  TRIAL.      See  Assault  and  Battery,  2. 

Ezcessiye  Verdict — ^Allowance  of  Avoidable  Damages*     A  verdict 
1     excessive  because  of  the  allowance  of  damages  which  plaintiff 
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could  easily  have  avoided  by  reasonable  effort,  and  with  no 
expense,  will  be  reduced  by  the  amount  of  such  excess.    Bosen* 
stein  V.  Bernhard  &  Turner  Auto.  Co.,  192 — i05. 
Nefwly  Discovered  Cumulative  Testimony.     Newly  discovered  testi- 

2  mony  to  the  effect  that  a  witness  had  stated  outside  of  court 
that  he  did  not  remember  whether  a  hallway  was  lighted,  when 

*  he  had  testified  in  court  that  the  hallway  was  lighted,  is  cumu- 

lative to  testimony  by  the  applicant  for  a  new  trial  that  the 
hallway  was  not  lighted,  and  insufficient  to  justify  the  granting 
of  a  new  trial.    Howard  v.  First  Nat.  Bank,  192 — 432. 
Gambling  on  Presence  of  Witness.  A  litigant  may  not  allow  his  cause 

3  to  proceed  without  application  for  continuance,  with  full  knowl- 
edge that  his  witness  may  not  be  present,  and  thereafter  base 
an  application  for  a  new  trial  on  the  nonappearance  of  the  wit- 
ness.    Howard  v.  First  Nat.  Bank,  192 — 432. 

Erroneous  Instruction.     An  instruction  that  the  term  "properly  in- 

4  sulated,''  as  employed  in  the  statute  regulating  the  construction 
of  high-tension  electric  lines  (Sec.  1527-c,  Code  Supp.,  1913), 
means  **to  place  in  a  reasonably  isolated  condition  or  situa- 
tion," is  so  out  of  harmony  with  the  construction  heretofore 
placed  upon  the  statute  as  to  afford  ample  grounds  for  sustain- 
ing the  trial  court  in  granting  a  new  trial.  Young  v.  Electric 
Service  Co.,  192 — 655. 

Grossly  Inadequate  Verdict.    A  new  trial  must  be  ordered  when  it 

5  is  manifest  from  the  verdict  that  the  jury  found,  under  the 
unquestioned  instructions,  that  plaintiff  was  entitled  to  re- 
cover, but  fixed  the  amount  of  recovery  at  a  grossly  inadequate 
amount,  as  shown  by  undisputed  testimony.  Jensen  v.  Duvall, 
192—960. 

Verdict — Excessiveness — $2,750.     Verdict  of  $2,750  for  personal  in- 

6  jury  held  nonexcesaive,  in  view  of  the  fact  that  the  amount 
which  should  be  allowed  for  physical  pain  is  peculiarly  a  jury 
question.    Downing  v.  Merchants  Nat.  Bank,  192 — 1250. 

OFFICERS. 

Duties — ^Failure  to  Make  Reports.     Failure  of  the  county  author - 

1  ities  to  furnish  the  sheriff  blanks  upon  which  to  make  his  quar- 
terly reports,  as  required  by  Sec.   508,   Code  Supp.,  1913,  fur- 

,       nishes  no  justification   for   the   failure  to   make  such   reports. 

McCord  V.  Page  County,  192—357. 
Duties — Quarterly  Beports.    Principle  reaffirmed  that  the  statute  of 

2  limitation  commences  to  run  on  a  claim  of  a  sheriff  for  waiting 
on  and  washing  for  prisoners  from  the  close  of  each  quarter 
of  the  year.  (See.  508,  Code  Supp.,  1913.)  McCord  v.  Page 
County,  192—357. 
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Compensation — ^Indivisible  Claim.     The  statutory  claim  of  a  sheriff 

3     for  "waiting  on  and  washing  for  prisoners''  is  indivisible.    He 

may  not  present  a  claim,  and  be  paid  for  wckshing  for  prisoners, 

and  later,  for  the  same  quarter,  present  and  demand  payment 

of  a  claim  for  waiting  on  prisoners.     McCord  v.  Page  County, 

192--357. 

•  # 

PAEENT  AND  CHILD.      See  Trusts,  1. 
PARTIES.       See  Replevin,  1. 

Plaintiffs — Contract  to  Convey  Lands.  A  plaintiff  who  is  entitled 
to  a  conveyance  of  certain  lands  does  not  cease  to  be  the  real 
party  in  interest  for  the  recovery  of  damages  for  the  noncon- 
veyance  of  said  lands  because  of  the  fact  that  he  has  himself 
contracted  to  convey  said  lands  to  another  party.  Howell  v. 
Jackson,  192 — 70. 

PABTNESSHIP. 

Fiduciary  Relation — Sale  of  Partner's  Interest.  The  duty  of  part- 
ners to  exercise  the  utmost  good  faith  towards  each  other  ex- 
tends to  the  sale  by  one  partner  to  the  other  of  an  interest  in 
the  business.    Joseph  v.  Mangos,  192 — 729. 

PLEADING.  See  Appeal  and  Error,  3,  4;  Cancellation  of 
Instruments;  Fraud,  3;  Limitation  op  Actions,  1;  Re- 
plevin, 1 ;  Set-Off  and  Counterclaim. 

New   Parties — Intervention — ^Want   of  Privity.     In   an   action   by 

1  plaintiff  for  damages  resulting  from  defendant's  failure  to  con- 
vey land  as  per  contract,  a  stranger  to  whom  plaintiff  has  con- 
tracted to  convey  the  same  land  may  not  intervene,  and  pray 
(1)  the  specific  performance  of  the  contract  between  plaintiff 
and  defendant,  (2)  the  specific  performance  of  the  contract 
between  plaintiff  and  intervener,  and  (3)  subrogation  to  any 
judgment  which  plaintiff  may  obtain  against  defendant.  Howell 
V.  Jackson,  192 — 70. 

Demurrer — ^Waiver.     A   demurrer  is  but  a  legal  exception   to   the 

2  sufficiency  of  a  pleading,  and  is  waived  by  a  subsequent  plead- 
ing.    Mason  v.  Cater,  192 — 143. 

Motion  Attacked  After  Answering.    One  who  has  answered  a  plead- 

3  ing  may  not  thereafter  attack  it  by  motion,  without  with- 
drawing the  answer  under  permission  of  court.  Miller  v.  Swartz- 
lender  &  Holman,  192 — 153. 
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Pleading  According  to  Legal  Effect.     An  allegation  that  plaintiff 

4  Bold  and  delivered  goods  to  defendant  justifies  the  admission  of 
testimony  that  defendant  had  so  held  himself  out  and  con- 
ducted himself  that  he  was  estopped  to  deny  that  he  was  the 
purchaser.     Stacey  Fruit  Co.  v.  Sketchley,  192 — 186. 

Issue  Raised  by  Inference  From  Facts  Pleaded.    In  an  action  on  a 

5  land  contract  for  an  installment  of  interest  maturing  prior  to 
the  maturity  of  the  principal,  evidence  tending  to  show  that 
the  plaintiff  had  abandoned  the  contract,  and  did  not  intend  to 
perform  it,  is  admissible,  even  though  defendant  did  not  spe- 
cifically plead  abandonment,  but  did  plead  facts  from  which 
abandonment  was  fairly  inferable.  Stephenson  v.  Ncppel,  192 — 
246. 

Demurrer — ^Ruling  on  Demurrer  Not  Law  of  Case.    Defendant  may, 

6  in  his  answer,  plead  the  statute  of  limitations,  even  though  his 
demurrer  to  the  petition  on  the  same  ground  be  overruled. 
McCord  V.  Page  County,  192 — 357. 

Denial  With  Prayer  for  (General  Equitable  Belief.    A  general  denial 

7  and  a  prayer  for  general  equitable  relief  furnish  no  authority 
whatever  for  decreeing  defendant  affirmative  relief  after  plain- 
tiff has  dismissed  his  action.    Turner  v.  Woodruff,  192 — 848. 

Demurrer — Standing  on  Demurrer.    A  plaintiff  faced  by  (1)  a  gen- 

8  eral  denial,  and  (2)  a  plea  of  res  adjudicata^  may  stand  on  his 
demurrer  to  the  latter  plea  without  thereby  waiving  the  right 
to  a  trial  on  the  merits,  in  case  ho  secures  a  reversal  on  appeal. 
Turner  v.  Woodruff,  192— r848. 

Action  on  Open  Account — ^Presumption  from  Verification.     A  veri- 

9  fied  petition,  in  an  action  on  open  account,  accompanied  by  a 
bill  of  particulars,  precludes  a  directed  verdict  in  favor  of  a 
defendant  who  stands  on  a  sweeping  unverified  denial.  Coiv- 
verse  Rubber  Shoe  Co.  v.  Rozen,  192 — 1053. 

Redundant  Matter.    An  amendment  which  seeks  to  lay  a  foundation 

10  for  the  reception  of  evidence  otherwise  admissible  under  the 
general  issue  is  properly  stricken.  Jones  County  T.  &  S.  Bank 
V.  Kurt,  192—965. 

Answer — Statutory  Denial.    A  petition  alleging  the  execution  of  a 

11  note,  with  an  answer  alleging  fraud  in  the  inception  of  the 
note,  creates  an  issue.    Bilbo  v.  District  Court,  192 — ^1246. 

PBINOIPAL  AND  AOENT.       See   Master   and   Servant,   3 ; 
Railroads,  1. 

Ratification    of    Unauthorized    Contract.      Principle    affirmed    that 
1     the  ratification  of  an  unauthorized  contract  relates  back  to  the 
time  when  the  contract  was  made.    Frick  v.  Rockwell  Citv  Can- 
ning  Co.,  192—11. 
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Agant's  Knowledge  Imputed  to  Principal.  The  knowledge  of  an 
2  agent,  acquired  during  the  time  of  his  agency,  that  a  party 
with  whom  he  was  dealing  for  the  principal  was  a  minor,  will 
be  imputed  to  the  principal,  even  though  such  knowledge  was 
ccuually  acquired — not  acquired  during  any  business  transac- 
tion.   Friar  v.  Bae-Chandler  Co,,  192 — 427. 

PBINOIPAL  AND  SITBETT.       See   Contracts,   6,    8;   Judg- 
ment, 5. 

Defense  to  Bond — ^Matters  Nonprejudicial.     The  plea  of  a  surety 

1  on  a  contractor 's  bond  that  the  obligee  was  guilty  of  false  repre- 
sentations because  of  having  stated  in  instructions  to  bidders 
that  he  had  entered  into  a  contract  under  which  the  steel  work 
was  to  be  completed  "within  eight  weeks  from  the  time  the 
foundations  were  ready,''  must  fail  when  such  a  contract, 
though  perhaps  ambiguous,  had  been  entered  into  when  such 
steel  work  was  entered  upon,  shortly  after  the  foundations  were 
ready,  and  when  the  contractor  and  surety  knew  at  all  times 
that  any  consumption  of  time  on  the  steel  work  beyond  said 
eight  weeks  would  be  automatically  added  to  the  time  in  which 
the  general  contractor  was  required  to  perform  his  work.  Cowles 
V.  Mardis  Co.,  192—890. 

Defense  to  Bond — Failure  to  Notify  of  Default.    A  surety's  plea, 

2  in  an  action  on  a  building  contractor's  bond,  that  he  was  not, 
as  required  by  the  bond,  notified  of  the  different  failures  of  the 
contractor  to  diligently  carry  on  the  work,  by  reason  of  which 
failures  the  contractor  was  excluded  from  the  work,  and  the 
same  was  completed  by  the  owner,  must  fail  when  the  evidence 
revealed  delay  in  the  aggregate,  but  no  definite  and  continuous 
period  of  delay  for  which  the  contractor  was  charged  with  re- 
sponsibility, and  when  the  contract  lodged  in  the  architect  the 
power  to  determine  what  delay  would  justify  the  exclusion  of 
the  contractor  from  the  work, — of  which  final  determination, 
the  surety  had  due  notice.    Cowles  v.  Mardis  Co.,  192 — 890. 

Defense  to  Bond — Change  of  Contract.     The  act  of  the  owner  in 

3  electing  to  have  certain  extra  work  done,  as  contemplated  by  a 
building  contract,  even  though  the  election  was  after  the  time 
specified  in  the  contract,  does  not  constitute  a  change  of  the 
contract,  with  consequent  release  of  the  surety  on  the  bond, 
when  no  extension  of  time  of  performance  was  given  the  con- 
tractor, and  when  the  price  of  such  extra  work  was  determined 
in  accordance  with  the  contract  covered  by  the  bond.  Cowles 
V.  Mardis  Co.,  192—890. 
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PROCESS. 

Service— Belated  Proof.     Principle  reaffirmed  that  an  affidavit  of 

1  service  of  a  notice  of  an  application  to  sell  the  real  estate  of  a 
deceased  must  be  attached  to  the  notice  within  six  months  after 
the  order  for  service  is  entered.  (See  Sec.  4680,  Code,  1897.) 
In  re  Estate  of  Schultz,  192 — 436. 

Original  Notice — Service   on  Sunday.     The  affidavit  which  is   in- 

2  dorsed  upon  an  original  notice  in  order  to  authorize  service 
on  Sunday  need  not  be  road  to  the  defendant  nor  indorsed  upon 
the  copy  served.    Van  v.  Dean,  192 — 1311. 

QUIETING  TITLE.       See  Limitation  of  Actions,  4. 

Optional  Bemedies.     An  action  to  quiet  title  or  an  action  for  the 

1  reformation  of  a  deed  may,  under  proper  circumstances,  be 
utilized  to  accomplish  the  same  purpose.  Kessler  v.  Terrell, 
192—442. 

Law  (?)  or  Equity  (?)     One  who  claims  to  be  the  landlord  of  one 

2  in  possession  of  realty,  and  finds  that  his  claim  is  repudiated, 
need  not  wait  until,  on  his  theory,  the  tenancy  has  ceased,  and 
then  proceed  by  forcible  entry  and  detainer,  or  ejectment,  but 
may  immediately  avail  himself  of  an  equitable  action  to  quiet 
title.  (Sec.  4223,  Code,  1897.)  Equitable  Life  Ins.  Co.  v.  Taft 
Co.,  192—934. 

QUO  WABBANTO. 

Laches  and  Acquiescence.    Quo  warranto  to  test  the  legal  organiza- 

1  tion  of  a  school  district  may  not  be  maintained  when  relator 
delays  his  action  for  14  months  after  the  supposed  organization 
of  the  district,  with  full  knowledge  thai  the  district  was  finan- 
cially changing  its  position  on  the  full  assumption  that  the 
organization  was  valid.     State  v.  Kinkade,  192 — 1362. 

Costs.     A   relator   who   institutes   quo   warranto   without   probable 

2  cause  is  properly  chargeable  with  costs.  State  v.  Kinkade, 
192—1362. 

BAILROADS. 

Injury  to  Qooda — ^Notice  to  Railway  (?)  or  Director  General  (?)    In 

1  an  action  against  the  director  general  of  railroads,  a  notice  of 
damages  directed  to  the  railway  company,  and  not  to  the  said 
director,  and  served  on  one  of  the  agents  of  director,  is  all- 
sufficient,  especially  when  the  bill  of  lading  required  such  iio- 
tice  to  be  given  to  the  initial  or  delivering  carrier.  Bolatti  v. 
Wabash  R.  Co.,  192—306. 
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Negligence — Clilldren  Playing  About  Station  Grounds.     A  railway 

2  company  which  unloads  and  stores  freight,  i.  e.,  a  large  tractor 
wheel,  upon  that  part  of  its  station  grounds  used  for  storage 
purposes,  which  place  is  remote  from  the  place  where  express 
cars  stop  at  said  station,  is  guilty  of  no  act  of  negligence  to- 
ward an  11 -year-old  boy  who  visits  the  station  for  the  purpose 
of  receiving  express  from  an  incoming  express  car,  but  who, 
while  waiting  for  the  train,  departs  from  the  reasonable  vicinity 
of  the  place  where  said  cars  stop,  and  is  injured  by  the  falling 
of  the  said  freight  upon  him  while  he  is  playing  on  and  about 
tl^e  same.    Masteller  v.  Chicago,  R.  I.  &  P.  R.  Co.,  192 — 465. 

PeriBonal  Injury  Action — ^Proper  Party  Under  War  Emergency  Act. 

3  An  action  for  personal  injury  may  not  be  maintained  against 
a  railway  company  which  is  in  possession  of  the  Federal  gov- 
ernment under  the  War  Emergency  Act,  Masteller  v.  Chicago, 
R.  1.  &  P.  R.  Co.,  192—465. 

Accidents  at  Grossing — ^NegUgence  Per  8e  of  Minor.     A  boy  15 

4  years  of  age,  and  of  average  mentality,  who,  on  a  clear  day 
and  without  distracting  circumstances,  and  at  a  time  whefl  he 
is  expecting  a  train,  drives  upon  a  familiar  railroad  crossing 
with  an  easily  managed  team,  and  at  all  times  after  reaching 
a  point  25  feet  from  the  track  has  an  unobstructed  view  of  an 
on-coming  train  for  a  distance  of  from  237  to  400  feet,  is  guilty 
of  contributory  negligence  per  se,  even  though  he  says  he  looked 
and  listened  up  to  the  instant  of  collision.  Reynolds  v.  Hines, 
192—530. 

Killing  of  Stock — ^Negligence  and  Proximate  Gause  as  Jury  Ques- 

5  tlon.  Negligence  and  proximate  cause  need  not  be  established 
beyond  a  reasonable  doubt.  Evidence  that  a  path  of  broken- 
down  weeds  led  from  a  railroad  track  to  the  bottom  of  the 
grade  incline,  and  that  at  said  latter  point  were  found  the 
dead  bodies  of  stock  in  a  mangled  condition,  without  any  other 
explanation  of  the  cause  of  death,  presents  a  jury  question  on 
the  issue  whether  the  stock  was  hit  by  a  passing  train.  Lister 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  192—1068. 

Failure  to  Fence — ^Excessive  Demand  for  Stock  Killed.    When  the 

6  value  of  stock  killed  upon  a  railway  right  of  way  (primarily 
because  of  lack  of  proper  right  of  way  fence)  is  in  issue,  the 
court  must  not  instruct  that,  if  plaintiff  is  found  to  be  entitled 
to  retovor,  "he  will  he  entitled  to  recover  double  the  actual 
value  of  the  stocky'*  even  though  the  record  shows  without  dis- 
pute that  plaintiff  served  upon  the  defendant,  in  the  time  and 
manner  provided  by  law,  an  aftidavit  of  value,  and  that  the 
defendant  refused  to  pay  the  amount  of  the  demand.  Mani- 
festly, the  findings  of  the  jury  may  demonstrate  that  the  af- 
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fidavit  fixed  the  value  clearly,  though  innocently,  in  excess  of 
the     actual     value — ^which     fact     would,     in     itself,     prevent 
the  allowance  of  double  damages.    Lister  v.  Chicago,  B.  I.  &  P. 
B.  Co.,  192—1068. 
Failnre  to  Fwice — ^Loss  of  Stock — Judgment  Kotwitlistaiidlng  Ver- 

7  diet.  When  an  affidavit  as  to  the  value  of  stock  killed  on  a 
right  of  way  (primarily  because  of  the  lack  of  a  proper  right 

r 

of  way  fence)  fixed  the  value  at  $400,  and  the  jury  was  per- 
emptorily told  that,  if  plaintiff  was  found  to  be  entitled  to 
recover,  he  should  be  allowed,  under  the  statute,  double  the 
actual  value  of  the  stock,  and  the  jury  returned  a  verdict  for 
$300,  a  conclusive  presumption  is  generated  that  the  value  of 
the  stock  was  found  to  be  $150,  and  judgment  should  have  been 
entered  accordingly,  irrespective  of  any  speculation  as  to  how 
the  jury  may  have  arrived  at  their  verdict.  Lister  v.  Chicago, 
R.  L  &  P.  R.  Co.,  192— 1068. 
Accidents  at  Crossing — ^Negligence  of  Automobile  IMver.    Evidence 

8  held  not  to  show  contributory  negligence  per  »e  on  the  part  of 
the  driver  of  an  automobile  in  attempting  to  pass  over  a  cross- 
ing near  a  cut  with  high  banks  and  constructed  on  a  curve. 
Griffin  v.  Chicago,  R.  I.  &  P.  R.  Co.,  192—1170. 

RAPE. 

InBtruction  Wbidi  Omits  Age  Element.     Under  an  indictment  for 

1  rape  on  a  child  under  the  age  of  consent,  an  instruction  on  the 
subject  of  assault  with  intent  to  rape  .which  omits  the  age 
element  of  the  prosecutrix  is,  while  not  to  be  commended,  all- 
sufficient,  when  it  is  manifest  to  jurors  of  common  sense, 
from  the  form  and  phrasing  of  the  instruction  and  from  the 
instructions  as  a  whole,  that  the  defendant  could  not  legally 
be  found  guilty  unless  such  age  element  was  proven  beyond 
a  reasonable  doubt.     State  v.  Berry,  192 — 191. 

Oorroboration  Beyond  Reasonable  Donbt.    Corroboration  of  prosecu- 

2  trix  in  a  prosecution  for  rape  must  be  shown  beyond  a  rea- 
sonable doubt.  It  is  reversible  error  to  instruct  the  jury  that 
corroboration  may  be  found  on  a  preponderance  of  the  evidence. 
State  V.  Smith,  192—218. 

BEFOBMATION  OP  INSTEUMENTS.    See  Quieting  Title,  1. 

Mutual  Mistake  When  Instrument  Signed  Witbout  Beading.  A 
paity  who  executes  notes  and  mortgages  without  reading  them, 
but  in  the  full  belief  that  they  have  been  prepared  strictly  in 
accord  with  a  prior  contractj  which  provided  for  their  execution 
and  for  the  general  terms  thereof,  may  have  reformation,  upon 
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the  basis  of  mutual  mistake,  upon  later  discovering  that  said 
notes  and  mortgages  contain  provisions  which  are  highly  prej- 
udicial to  him  and  inconsistent  with  the  terms  and  fair  impli- 
cations of  said  prior  contract.  Mistake  on  the  part  of  the 
payee  may  be  inferred  from  the  circumstances.  Merriam  v. 
Leeper,  192 — 587. 

REPLEVIN. 

Irregular  IxLtervention.     The  institution  of  an  action  of  replevin 

1  opens  wide  the  door  to  all  parties  claiming  the  right  to  immedi- 
ate possession,  to  make  themselves  parties  to  the  action  and 
to  plead  their  claim;  and,  in  the  absence  of  objection,  it  mat- 
ters little  how  they  make  themselves  parties.  So  held  where  a 
plaintiff  who  instituted  the  action  on  untenable  grounds  was 
permitted,  after  being  appointed  administrator,  to  amend,  and 
to  abandon  his  untenable  grounds  and  plead  his  rights  as  ad- 
ministrator.    Brandenburg  v,   Carmichael,  192 — 694. 

Oommencement  by  Improper  Party.     Even   though   an   action   of 

2  replevin  is  commenced  by  an  improper  person,  or  on  untenable 
grounds,  yet  it  may  very  properly  go  to  judgment  in  favor  of 
an  intervener  who  establishes  his  right  to  the  immediate  pos- 
session.    Brandenburg  v.  Carmichael,  192 — 694. 

When  Demand  Unnecessary.     Demand  as  a  condition  precedent  to 

3  the  commencement  of  an  action  in  replevin  is  not  necessary 
unless  the  defendant  is  holding  under  some  right  which  can 
only  he  terminated  hy  demand.  Brandenburg  v.  Carmichael, 
192—694. 


SALES.       See  Fraud;  Husband  and  Wipe,  1. 

Rescission — ^Waiver  by  Inconsistent  Conduct.     The  fact  that  the 

1  purchaser  of  corporate  stock,  after  learning  that  the  representa- 
tions which  induced  the  purchase  would  not  be  fulfilled,  de- 
manded the  stock  and  prepared  to  advertise  it  for  sale,  in  order 
to  escape  the  predicament  of  being  unable  to  pay  for  it,  does 
not  necessarily  work  an  irrevocable  waiver  of  the  right  to 
rescind.    Lynch  v.  Des  Moines  L.  F.  Co.,  192 — 117. 

Rescission — ^BelAted  Rescission.     A  rescission  of  a  contract  of  pur- 

2  chase  of  corporate  stock,  on  the  grounds  of  fraudulent  repre- 
sentations as  to  the  financial  condition  of  the  corporation,  will 
not  be  permitted  when  the  purchaser  delayed  his  attempted 
rescission  for  more  than  a  year  after  acquiring  full  knowledge 
of  such  condition.     Tapper  v.  Washington  Ref.  Co.,  192 — ^253. 
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Oondltional  Acceptance  of  Order.    An  order  for  an  article  for  speci- 

3  fied  future  delivery,  subject  to  cancellation  hy  the  buyer  prior 
to  the  delivery  day,  with  an  acceptance  of  said  order  by  the 
manufacturer  *' subject  to  the  demands  upon  our  capacity/* 
creates  no  obligation  on  the  manufacturer  to  set  aside  or  manu- 
facture the  article  to  meet  the  possible  delivery;  and  a  failure 
by  the  manufacturer  to  deliver  on  the  specified  date  is  no 
breach  of  the  contract,  when  such  failure  is  caused  by  the 
bona-fide  sale,  prior  to  said  day,  of  the  manufacturer's  entire 
supply.     Messer  v.  Avery  Co.,  192 — 597. 

Express  and  Implied  Warranty  in  Same  Bale.    An  implied  warranty 

4  that  a  grain  separator  is  reasonably  fit  for  the  purpose  for 
which  it  is  sold  may  exist  even  though  there  is  an  express 
written  warranty  as  to  (a)  capacity  and  (b)  freedom  from 
waste  and  clogging.  Owens  Co.  v.  Leland  Farmers  Elev.  Co., 
192—771. 

Warranties — Sale  by  "Description,"     An  implied  warranty  of  rea- 

5  sonable  fitness  attends  the  sale  of  an  article  sold  "by  descrip- 
tion," even  though  the  sale  is  accompanied  by  express  written 
warranties  not  inconsistent  therewith.  Owens  Co.  v.  Leland 
Farmers  Elev.  Co.,  192 — 771. 

Warranties — ^Written    Excludes    Oral   Warranty.      Specific    written 

6  warranties  exclude  specific  oral  warranties.  So  held  where  the 
written  warranties  covered  (a)  capacity  and  (b)  freedom  from 
waste  and  clogging,  and  where  the  buyer  sought  to  show  a 
specific  oral  warranty  that  the  machine  would  work  automat- 
ically.   Owens  Co.  v.  Leland  Farmers  Elev.  Co.,  192 — 771. 

Warranties — ^Nonimplied  Warranty.    The  law  will  not  imply  a  war- 

7  ranty  that  a  machine  will  work  automatically.  Owens  Co.  v. 
Leland  Farmers  Elev.  Co.,  192—771. 

Acceptance  as  Jury  Question.     Evidence  relative  to   the  buyer's 

8  notification  to  the  seller  of  the  unsatisfactory  condition  of  a 
machine,  and  the  seller's  attempt  to  remedy  the  defects,  re- 
viewed, and  held  to  present  a  jury  question  on  the  issue  of  ac- 
ceptance.    Owens  Co.  v.  Leland  Farmers  Elev.   Co.,  192 — 771. 

Rescission — ^Evidence.    A  plea  of  mutual  rescission  must  necessarily 

9  fall  when  the  testimony  of  both  seller  and  buyer  disclaims  any 
intent  to  rescind.     Bringolf  v.  Parkhurst  Auto  Co.,  192 — 1038. 

Rescission — ^Pleadings.    A  plea  of  rescission  and  return  of  an  article 

10  may  be  met  by  an  answer  to  the  effect  that  the  return  of  the 
article  was  not  an  act  of  rescission,  but  was  simply  a  surrender 
of  the  article  under  a  purchase-money  mortgage  thereon. 
Bringolf  v.  Parkhurst  Auto  Co.,  192—1038. 

Warranties — Jury  Question.     Positive  and  somewhat  equivocal  tes- 

11  timony  attending  the  sale  of  a  corn  picker  reviewed,  and  held 
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to  present  a  jury  question  on  the  issue  of  warranty.     Thornton 

V.  International  Harv.  Co.,  192 — 1121. 
Bescission — Jury  Question.     Evidence   attending   the    quite   exten- 
12     sive  use  and  long  retention  of  an  article  reviewed,  and  held  to 

present  a  jury  question  on  the  issue  of  rescission  by  the  buyer. 

Thornton  v.  International  Harv.  Co.,  192 — 1121. 

SCHOOLS  AND  SCHOOL  DISTRICTS.      See  Quo  Warranto  ; 
Trusts,  2. 

Oonsolidated  Schools — ^Remand  on  Certiorari.     A  holding  on  cer- 

1  tiorari  that  a  county  board  of  education  has  exceeded  its  juris- 
diction in  proceedings  for  the  organization  of  a  consolidated 
district,  does  not  have  the  effect  of  nullifying  the  entire  pro- 
ceeding ab  initio,  but  simply  necessitates  a  remand  to  the  board, 
where  the  illegality  occurred,  with  direction  to  the  board  to 
proceed  anew,  and  within  the  limits  of  its  jurisdiction.  Brooker 
v.  Ludlow,  192—553. 

Eminent  Domain — ^Appeal.    Failure  to  serve  the  county  superintend- 

2  ent  with  notice  of  appeal  from  an  award  in  condemnation  pro- 
ceedings under  Sec.  2815,  Code,  1897,  is  fatal  to  the  appeal. 
Krcmar  v.  Independent  Sch.  Dist.,  192 — 734. 

Consolidated  Districts — ^Illegal  Inclusion  of  Territory.    An  election 

3  on  the  question  of  organizing  a  consolidated  school  district  is 
invalidated  by  including  in  the  proposition  lands  not  called  for 
by  the  petition,  and  not  ordered  by  the  county  board  of  edu- 
cation to  be  included,  except  by  the  consent  of  the  individual 
members,  separately  and  over  the  telephone,  to  such  inclusion. 
State  V.  Orr,  192—1021. 

County  Boa^rd  of  Education — ^Attempted  Official  Action  Over  Tel^ 

4  phone.  A  decision  or  action  by  the  county  board  of  education 
which  has  no  other  sanction  than  an  assent  thereto  by  the 
individual  members  separately,  over  the  telephone,  cannot  sup- 
plant the  previous  contrary  official  action  of  the  board.  State 
V.  Orr,  192—1021. 

SETOFF  AND  COUNTERCLAIM. 

Belated  Presentation.  A  counterclaim  which  is  not  pleaded  until 
the  close  of  plaintiff's  evidence  may  very  properly  be  stricken. 
Stacey  Fruit  Co.  v.  Sketchley,  192—186. 

SPECIFIC  PERFOBMANCE. 

Purchase  of  Business  by  Nonllcensee.    Specific  performance  may  be 
1    granted  of  a  contract  for  the  sale  of  the  good  will,  business. 
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and  equipment  of  a  dentist,  even  though,  when  the  day  of  per- 
formance arrives,  the  vendee  is  not  duly  licensed  to  practice 
dentistry  in  this  state.    Miller  v.  EUer,  192 — 147. 
Mental  Incapacity.     Evidence   reviewed,   and   held   to    sustain   an 

2  order  for  specific  performance  against  a  vendor,  notwithstand- 
ing the  fact  that  said  vendor  was  adjudged  insane  shortly  after 
the  execution  of  the  contract.    Bickman  v.  Houek,  192 — 340. 

Mistake  of  One  Party  Only.    A  written  contract  for  the  sale  of  a 

3  specified  numbered  residence  on  a  public  street  embraces  the 
entire  lot  and  all  improvements  thereon,  and  a  mistake  solely 
on  the  part  of  the  owner  as  to  the  frontage  to  be  conveyed  will 
not,  in  the  absence  of  a  showing  of  fraud,  inequitableness,  or 
undue  hardship,  deprive  the  purchaser  of  the  right  to  specific 
performance.     Lutter  v.  Ogburn,  192 — 525. 

Recognized  Delay  in  Perfecting  Title.     A  purchaser  who,  in  con- 

4  tracting,  does  not  make  time  of  performance  the  essence  of  the 
contract,  and  recognizes  in  the  contract  that  vendor  has  only 
a  partial  interest  in  the  property,  and  must  by  court  proceeding 
acquire  the  right  to  convey  the  interest  of  minors,  may  not 
defeat  specific  performance  if  the  vendor  moves  with  due  dili- 
gence to  perfect  his  right  to  convey;  nor  may  the  purchaser 
defeat  performance  because  of  a  reasonable  delay  in  correcting 
after-discovered  defects  in  the  title,  when  he  at  no  time  offers 
to  surrender  his  possession.    Sharp  v.  Bremer,  192 — 797. 

Proof  of  Contract.     Specific  performance  of  a  contract  will  not  be 

5  ordered,  in  the  absence  of  clear  and  satisfactory  proof  of  the 
contract.  Albia  L.  &  R.  Co.  v.  Gold  Goose  C.  &  M.  Co.,  192— 
869. 

STATUTES.      See  Constitutional  Law,  1. 

Oonstruction — ^Location  of  Statute  in  Code.     The  mere  fact  that  a 
1     legislative  enactment  on  a  particular  subject-matter  is  printed 
in  a  chapter  of  the  Code  along  with  other  pre-existing  statutes 
does  not  in  any  manner  broaden  its  applicability.     Petersen  v. 
Sorensen,  192 — 471. 
Constmction — ^Within  Letter  But  Beyond  Intent.     Principle  reaf- 
^  2     firmed  that  a  thing  which  is  within  the  letter  at  a  statute  is, 

nevertheless,  not  within  the  statute  if  it  is  not  ivithin  the  inten- 
tion of  the  statute.     Oliphant  v.  Hawkinson,  192 — 1259. 

STIPULATIONS. 

Presumption.  A  record  stipulation  of  fact  carries  the  presumption, 
even  in  a  criminal  case,  that  it  was  entered  under  an  agree- 
ment by  both  parties.    State  v.  Johnson,  192 — 813. 
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STBEET  RAILWAYS.      See  Negligence,  5,  13—15. 

SUBBOGATION.       See  Appeal  and  Error,  24. 

Aiding  Landowner  to  Bedeem  From  Foreclosure.  A  junior  lien 
holder  who,  having  lost  his  right  to  redeem  from  a  mortgage 
foreclosure,  merely  advances  to  the  owner  of  {he  land  money  suf- 
ficient to  effect  redemption,  does  not  thereby  subrogate  himself 
to  the  right  of  the  former  mortgage  holder,  nor  thereby  secure 
the  right  to  have  the  amount  of  such  advancement  declared  a 
lien  on  the  land  in  his  favor.    Berry  v.  Krittenbrink,  192 — 1324. 

TAXATION. 

Tax  Deed — ^Nonowner  May  Not  Question.    A  tax  deed  may  not  be 

1  questioned  by  one  who  has  no  interest  in  the  land  conveyed 
thereby.     Wilcox  v.  Ruan,  192—520. 

Collateral  Inheritance  Tax — Devise  Passing  to  Adopted  Son  of  Pre- 

2  deceased  Devisee.  A  devise  of  personalty  which  passes  directly 
to  the  adopted  son  of  a  devisee  because  the  devisee  prede- 
ceased the  testator,  is  subject  to  a  collateral  inheritance  tax. 
(Sec.  1481-al,  Code  Supp.,  1913.)  State  v.  Estate  of  Goettel- 
man,  192 — 808. 

Notice  of  Expiration  of  Right  of  Redemption — Insufficient  Affidavit. 

3  An  affidavit  by  the  holder  of  a  tax-sale  certificate  as  to  the 
service  of  notice  of  expiration  of  right  of  redemption  is  fata-lly 
defective  when  it  simply  states  that  said  notice  was  served,  **as 
shown  by  the  return,'*  and  it  is  made  to  appear  that  the  day  of 
service  named  in  the  return  is  incorrect.  (Sec.  1441,  Code  Supp., 
1913.)     Lyman  v.  Walker,  192—982. 

Redemption — Waiver  in  re  Tender.    A  tax  certificate  holder  whose 

4  refusal  to  accept  a  proffered  redemption  was  based  solely  on 
the  ground  that  he  then  held  a  tax  deed  to  the  property  may 
not,  after  the  redemptioner  has  acted  on  the  assumption  that 
his  tender  was  ample,  change  ground  and  base  the  refusal  on 
the  ground  that  the  tendered  amount  was  too  smalL/  Lyman 
v.  Walker,  192—982. 

Redemption — ^Failure  to  Apply  Redemption  Funds.    Failure  of  the 

5  county  auditor  to  comply  with  the  direction  of  a  redemptioner 
to  apply  redemption  funds  to  sales  under  which  tax  deeds  would 
he  first  due,  will  be  corrected  in  equity.  Lyman  v.  Walker,  192 — 
982. 

Redemption — ^False  Return  of  Service.     A  false  return  of  service 

6  of  notice  of  expiration  of  right  of  redemption  is  no  return. 
So  held  where  the  return  showed  service  on  a  day  earlier  than 
the  notice  was  served.     Lyman  v.  Walker,  192 — 982. 
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Sale — Expiration  of  Bight  of  Redemption — Service  on  Sunday.    The 

7  statutory  requirement  that  a  notice  of  expiration  of  right  of 
redemption  from  tax  sale  shall  be  served  **in  the  manner  pro- 
vided for  the  service  of  original  notices*'  forbids  service  on  Sun- 
day, unless  the  notice  is  accompanied  by  a  proper  affidavit  that 
service  will  be  impossible  unless  made  on  said  day.  (Sec.  1441, 
Code  Supp.,  1913;  Sec.  3522,  Code,  1897.)  Lyman  v.  Walker, 
192—982. 

Presumption  *in   re    Assessment.      Assessments    are    presumptively 

8  equitable,  and  will  not  be  set  aside  on  appeal  on  conflicting 
evidence,  which  furnishes  fair  support  for  the  judgment  of  the 
trial  court.  Evidence  held  insufficient  to  overcome  the  pre- 
sumption attending  the  assessment  of  an  interstate  bridge. 
Sioux  City  Bridge  Co.  v.  Board  of  Eeview,  192—1224. 

Collateral  Inheritance  Tax — ^Invalid  Notice  by  Publication.     Notice 

9  by  publication  of  the  time  and  place  of  assessing  a  collateral 
inheritance  tax  is  void  when  the  party  entitled  to  notice  is  an 
actual  resident  of  the  county,  and  when  the  court  orders  and 
records  relative  to  service  by  publication  reveal  no  fact  show- 
ing the  impracticability  of  personal  service  in  the  county.  Cur- 
tis V.  Hoyt,  192—1334. 

Void  Assessment.    An  assessment  on  the  corporate  stock  of  a  mer- 

10  chant  corporation  (instead  of  on  the  stock  of  merchandise)  is 
void,  and  necessarily  is  not  a  charge  on  the  funds  of  the  cor- 
poration in  the  hands  of  a  receiver.  (Sees.  1318,  1323,  Code, 
1897.)  Union  Petroleum  Co.  v.  Indian  Petroleum  Co.,  192 — 
1373. 

Assessment — ^Appeal — Void  Assessment.    A  void  assessment  may  be 

11  questioned  even  though  no  appeal  has  been  taken  therefrom. 
Union  Petroleum  Co.  v.  Indian  Petroleum  Co.,  192 — 1373. 

TENANCY  IN  COMMON. 

Acquisition  of  Outstanding  Title  by  Cotenant.  A  mother  who  pur- 
chases an  outstanding  title  to  property  which  is  held  by  her 
in  common  with  her  minor  child,  and  at  all  times  thereafter, 
with  knowledge  of  the  child,  takes  possession,  and  claims  and 
exercises  absolute  ownership  over  the  property  for  more  than 
ten  years  after  the  child  attain^  its  majority,  acquires  full  title 
by  adverse  possession,  even  though  it  be  conceded,  arguendo j 
that  the  original  acquisition  of  the  outstanding  title  by  the 
mother  amounted  to  nothing  more  than  an  equitable  redemption 
of  the  property  for  the  common  benefit  of  herself  and  child. 
Arends  v.  Frerichs,  192—285. 
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TRIAL.     See  Appeal  and  Error,  7 — ^10. 
Dockets,  Lists,  and  Calendars. 

Transfers — ^Landlord's   Attachment.     An   action   in   landlord's   at- 

1  taehment,  commenced  in  equity,  should  be  transferred  to  the 
law  calendar.     Goldthorp  v.  Keenan,  192 — 22. 

Course  and  Conduct  of  Trul. 

Excluding  Exhibits  From  Jury  Boom.     An  exhibit   which   simply 

2  bears  on  the  credibility  of  the  testimony  of  a  witness  may  very 
properly  be  excluded  from  the  jury  room.  Evans  v.  Oskaloosa 
T.  &  L.  Co.,  192—1. 

Exclusion  and  Separation  of  Witnesses.    The  court,  on  entering  an 

3  order  excluding  witnesses  from  the  court  room  during  the  trial, 
does  not  abuse  its   discretion  by  making  an   exception   in  the 
case  of  the  father  of  an  immature  prosecutrix.     State  v.  Smith, 
192—218. 

Excluding  Books  from  Jury  Boom.     The  court  may  very  properly 

4  exclude  from  the  jury  room  a  collateral  book,  only  four  pages 
of  which  are  material,  and  material  only  as  showing  the  qual- 
ifications of  an  expert  witness.     State  v.  Smith,  192 — ^218. 

Evidence. 

Objections — Intermingled  Belevant  and  Irrelevant  Matter.     It   is 

5  not  error  to  overrule  an  objection  which  is  made  in  the  middle 
of  an  answer,  when  the  answer  contains  both  relevant  and  ir- 
relevant matter,  and  the  objector  fails  to  specify  what  part 
of  the  answer  he  deems  irrelevant.  State  v.  National  Selright 
Assn.,  192—629. 

Dragnet  Objection,  to  Testimony  Good  in  Part  and  Bad  in  ParL    A 

6  general  objection  to  the  receiving  of,  or  a  general  motion  to 
strike,  testimony  which  is  relevant  in  part  and  irrelevant  in 
part,  is  properly  overruled.  Duncan  v.  Great  Western  Ace. 
Ins.  Co.,  192—716. 

Admissibility  of  Evidence  in  Egnity  Causes.    In  equity  causes,  all 

7  offered  evidence  becomes  a  part  of  the  record,  regardless  of  any 
specific  rulings  of  the  court  as  to  its  admissibility.  Tusant  v. 
Grand  Lodge,  192—1232. 

Taking  Case  or  Question  prom  Jury. 

Direction  of  Verdict — Undenied  but  Impeached  Testimony.    One  or 

8  more  witnesses  whose  testimony,  if  true,  establishes  the  cause 
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of  action  pleaded,  may  have  their  credibility  so  successfully 
shaken  on  cross-examination  as  to  present  a  jury  question,  even 
though  the  opposing  party  did  not  specifically  deny  the  testi- 
mony. Selar  v.  Besnick,  192 — 669. 
Dual  MotloiiB  for  Directed  Verdict  Do  Not  Waive  Jnry.  Principle 
9  reaffirmed  that  dual  motions  by  both  plaintiff  and  defendant 
for  a  directed  verdict  do  not,  in  the  absence  of  consent  by  both 
parties,  constitute  an  implied  waiver  of  jury  and  an  implied 
consent  that  the  cause  may  be  determined  by  the  court.  New 
England  Equit.  Ins.  Co.  v.  Boldrick,  192—763. 

Instructions — Province  of  Court  and  Jury. 

Singling  out  Testimony.     The  court  may  very  properly  tell  a  jury 

10  that  the  positive  testimony  of  a  plaintiff  to  the  effect  that  he 
was  a  good-faith  holder,  without  notice,  of  a  negotiable  note 
is  riot  necessarily  conclusive  on  the  question  of  good-faith  hold- 
ership,    Connelly  v.  Greenfield  Sav.  Bank,  192 — 876. 

Instructions — Form,  Requisites,  and  Sufficiency. 

Oorrect  But  Koneacplicit.     Correct  but  nonexplicit  instructions  are 

11  all-sufficient,  in  the  absence  of  request  for  greater  elaboration. 
Evans  v.  Oskaloosa  T.  &  L.  Co.,  192 — 1;  State  v.  Berry,  192— 
191;  State  v.  Higgins,  192—201;  State  v.  Smith,  192—218; 
Shippley  v.  Gremmels,  192—801. 

Defining  Terms — "Guarded  Judgment."     Instructions  to  the  effect 

12  that  intent  is  to  be  arrived  at  by  such  just  and  reasonable  de- 
ductions or  inferences  from  the  acts  and  facts  proven  as  the 
'^ guarded  judgment"  of  candid  and  cautious  men  would  ordi- 
narily draw  therefrom,  are  not  erroneous  because  of  failure  to 
define  the  term  "guarded  judgment."  State  v.  berry,  192 — 
191. 

Manifest  Purpose.     When  the  language  of  an  instruction  correctly 

13  presents  to  the  jury  a  material  principle  of  law,  and  when  such 
is  manifestly  its  sole  purpose,  it  will  not  be  stamped  as  errone- 
ous because  an  unnecessary  phrase  or  clause  thereof  is  incor- 
rectly stated,  but  subsequently  properly  covered.  Sclar  v.  Res- 
nick,  192—669. 

Paraphrasing  Allegations  of  Negligence.    The  court  may  very  prop- 

14  erly  paraphrase  and  condense  different  grounds  of  negligence. 
Heenan  v.  Gold  Goose  C.  &  M.  Co.,  192—1059. 

Inadvertent  Use  of  Terms.     The  inadvertent  use  of  terms  in  in- 

15  structions  is  not  necessarily  harmful.  So  held  where  the  term 
'* employer"  was  inadvertently  used  for  "employee."  Potier 
V.  Winifred  Coal  Co.,  192—1280. 

Vol.  192  Ia.— 93 
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Oorrection  of  Inaccnracy.    Even  though  an  instruetion  be  an  inae- 

16  curate  statement  of  defendant's  liability,  yet  no  prejudicial 
error  remains  if,  in  connection  with  the  inaccuracy,  the  rule  of 
liability  is  so  clearly  and  definitely  stated  that  the  jury  mani- 
festly could  not  have  been  misled.  Coleman  v.  Iowa  B.  &  L. 
Co.,  192— -1331. 

I 

Instructions — ^Applicability  to  Evidence. 

Befusal  of  Requested  Instroction.    It  is  not  error  to  refuse  to  in- 

17  struct  "that  the  mere  expression  of  an  opinion  that  corn  would 
grow  does  not  constitute  a  warranty,"  when  the  record  re- 
veals the  fact  that  the  defendant's  representations  were  un- 
questionably statements  of  fact.  Thompson  v.  Damm,  192 — 
501. 

Instructions — Objections  and  Exceptions. 

Failure  to  Except.     A  total  failure  to  preserve  exceptions  to  in- 

18  structions  precludes  review  on  appeaL  Shaw  v.  Pes  Moines 
City  E.  Co.,  192 — i88. 

Estoppel  by  Bequested  Xnntmctlon.    A  litigant  may  not  claim  that 

19  the  court  instructed  on  issues  outside  the  pleadings,  when  the 
complainant,  by  his  own  requested  instructions,  has  recognized 
that  such  issue  was  in  the  case.    Workman  v.  Sharp,  192 — 864. 

Instructions — Construction  and  Operation. 

Assumption  of  Fact.     A  recital  to  the  effect  that  the  court  had 

20  required  the  State  to  elect  which  particular  transaction  "de- 
veloped" by  it  would  be  relied  upon  for  a  conviction  is  not  an 
assumption  that  such  transaction  has,  in  fact,  been  established. 
State  V.  Smith,  192—218. 

TRLA.L  BY  Court. 

General  Finding  by  Court,    A  general  finding  by  the  court  for  de- 

21  fendant  implies  that  the  court  has  found  in  defendant's  favor 
on  every  material  issue.    Baker  v.  Palmer,  192 — 1321. 

TRUSTS. 

Fiduciary  BelatioiiB — ^Parent  and  Child.     A  parent  who,  in  good 
1     faith   and   for   adequate   consideration,   purchases   property   in 
which  his  minor  child,  as  an  heir,  has  an  interest  which  is  neg- 
ligible, owing  to  the  incumbered  condition  of  the  property  and 
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its  liability  for  other  d^bts,  does  not,  beeauae  of  tho  existing 
fiduciary  relation,  become  a  trustee  of  the  property  for  the 
benefit  of  the  child.    Arends  v.  Frerichs,  192 — ^285. 

Ohailtable  TroBts — ^Devise  for  "tTpbnildlng  of  School."     A  devise 

2  in  trust  for  the  "upbuilding  of  the  public  schools* *  of  a  named 
school  district  is  not  void  for  uncertainty,  and  the  trust  may 
be  executed  by  building  a  better  schoolhouse  for  the  district 
than  the  district  could  otherwise  afford,  even  though  the  tax- 
payers may  thereby  be  benefited.  Especially  is  this  true  when 
the  trustees  are  specifically  vested  with  ''liberal"  discretion 
in  carrying  out  the  trust.    Liggett  v.  Abbott,  192 — 742. 

Executed  Trusts — Parol  Eyldence.     The  objection  that  parol  evi- 

3  dence  is  inadmissible  to  establish  an  express  trust  becomes 
quite  immaterial  when  the  trust  has  been  fully  executed.  Shef- 
field Mill.  Co.  V.  Heitzman,  192—1288. 

VENDOR  AND  PUBCHASER.  See  Appeal  and  Error,  30 ; 
Contracts,  1 ;  Forcible  Entry  and  Detainer,  1 ;  Fraud  ; 
Specific  Performance. 

Requisites  and  Validity  of  Contract. 

Insuffident  Evideiice  of  Contract.    Evidence  held  wholly  insufficient 

1  to  establish  an  oral  contract  for  the  sale  of  real  estate,  with 
part  payment  made.    Bistline  v.  Keep,  192 — 687. 

Rescission. 

Ineffectual  Attempt  to  Restore  Status  Quo.    A  vendor  who  seeks  to 

2  rescind  does  not  necessarily  place  the  vendee  in  statu  quo  by 
simply  returning  the  initial  payment.  So  held  where  the  ven- 
dor knew  that  the  vendee's  decision  to  buy  other  adjoining 
tracts  of  land  depended  on  vendee's  ability  to  contract  for 
vendor's  land.     Bickman  v.  Houck,  192 — ^340. 

Delivery  of  Abstract  Prior  to  Trial.    An  action  for  the  rescission 

3  of  a  real  estate  transaction,  on  the  ground  of  failure  to  furnish 
merchantable  abstract,  as  per  agreement,  will  be  defeated  by 
the  furnishing  of  such  abstract  prior  to  trial,  time  not  being 
made  the  essence  of  the  contract.'  McCormick  v.  Mclntire, 
192—746. 

Insufficient   Evidence.     Evidence    reviewed,    and    held    insufficient 

4  to  justify  rescission  on  the  ground  of  fraudulent  representa- 
tions.    McCormick  v.  Mclntire,  192 — 746. 
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Performance  op  Contract. 

Title  of  Vendor— Defects  Defeating  Merdiuitftbleness  ef  Title.    A 

5  title  which  is  legally  debatable,  and  faced  with  good-faith 
threatened  litigation,  is  not  a  merehantable  title.  So  held 
where  the  defects  in  the  title  hinged  on  the  question  whether 
a  decree  construing  a  will  was,  in  view  of  the  provisions  of  the 
will,  binding  on  after-born  children.    Cappel  v.  Potts,  192 — 661. 

Rights  and  Liabilities  of  Parties. 

Bight  of  PoBflesaion  and  Bents.    A  purchaser  who  contracts  for  pos- 

6  session  of  lands  on  a  specified  date,  with  right  thenceforth  to 
receive  accruing  rents,  but  also  contracts  that,  on  said  date, 
he  will,  on  penalty  of  forfeiture,  make  payment,  and  thereupon 
receive  deeds  from  the  vendor  (time  being  the  essence  of  the 
contract),  is,  nevertheless,  not  entitled  to  such  possession  or 
rents  if  he  wholly  fails  to  make  said  payment.  And  a  subsequent 
decree  that  the  delinquent  payment  may  yet  be  made  within  a 
stated  time,  which  is  not  complied  with,  places  said  purchaser 
in  no  better  position.    Bennett  v.  Kroger,  192—411. 

Bef usal  to  Execute  Kote  with  Burdensome  Provision.    A  purchaser 

7  of  land  who  contracts,  in  a  brief  and  undetailed  way,  to  execute 
at  a  future  date  notes  and  mortgages,  may  legally  refuse  to  J 
execute  notes  and  mortgages  which  contain  burdensome  pro- 
visions which  are  not  ordinarily  employed  in  closing  such  trans- 
actions, and  which  were  never  within  the  contemplation  of  the 
parties.  So  held  where  extraordinary  provisions  accelerating 
the  maturity  date  were  inserted  in  the  papers.  Merriam  v. 
Leeper,  192 — 587. 

Breach  in  re  Possession — ^Unallowable  Counterclaim.     A  vendor  of 

8  land  who  wrongfully  refuses  to  surrender  possession  and  is 
sued  by  the  purchaser  for  damages,  as  distinguished  from  rents 
and  profits,  may  not  counterclaim  for  the  value  of  improve- 
ments placed  on  the  property  during  the  time  of  the  wrongful 
withholding.    Scott  v.  Habinck,  192—1213. 

Injury  to  Property  After  Contract  of  Sale.    A  mutually  obligatory, 

9  unconditional  contract  of  sale  of  real  estate,  though  payment, 
possession,  and  actual  conveyance  be  postponed,  constitutes  the 
purchaser  the  equitable  owner  of  the  land,  and  such  owner  must 
bear  an  unavoidable  and  unlooked-for  loss  which  overtakes  the 
property  prior  to  the  day  when  possession  is  given.  So  held 
where  buildings  were  destroyed  by  lightning.  O'Brien  v.  Paul- 
sen, 192 — 1351. 
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Remedies  of  Vendor. 

Action  for  Interest  Installment — Conditions.     In  an  action  by  a 

10  vendor  for  an  installment  of  interest  maturing  before  convey- 
ance was  due,  plaintiff,  while  he  must  be  ready  and  able  to 
perform,  need  not  tender  conveyance,  especially  when  the  de- 
fendant, who  was  obligated  to  pay  such  interest,  had  assigned 
his  contract  to  another.     Stephenson  v.  Neppel,  192 — 246. 

Remedies  of  Purchaser. 

Damages — ^Insufficient   Evidence.     Becord    reviewed,    and    held   to  - 

11  contain  no  evidence  from  which  the  court  could  determine  the 
damages  resulting  from  a  failure  to  convey  lands.  Howell  v. 
Jackson,  192 — 70. 

Action  for  Damages — ^EfTect.     An  action  for  damages  for  the  non- 
12     conveyance  of  lands  works  a  waiver  of  the  right  of  rescission, 
and  of  the  plaintiff's  right  to  have  his  deed  canceled.     Howell 
v..  Jackson,  192 — 70. 
Measure  of  Damages — ^Refusal  to   Surrender  Possession.     A   pur- 
13     chaser  of  realty  who  resells  the  property  prior  to  the  time  when 
he  is  entitled  to  possession  may  not,  upon  the  vendor's  refusing 
to  surrender  possession,  recover  of  the  vendor  rents  and  profits 
accruing  during  the   time   of   such   wrongful   withholding,   but 
may  recover  of  the  vendor  whatever  amount  he,  the  purchaser, 
has  been  compelled  to  pay  as  damages  because  of  his  inability 
to  put  his  new-found  vendee  in  possession.     Scott  v.  Habinck, 
192—1213. 

VENUE.      See  Criminal  Law,  1 — 3. 

Continuance  Destroys  Bight  to  Change.  An  application  for  change 
of  venue  from  the  county  of  performance  to  the  county  of  de- 
fendant's  residence,  on  the  ground  of  fraud  in  the  inception 
of  the  contract,  muLSt,  after  issue  is  joined,  be  made  before  the 
cause  is  continued  over  the  term,  (Sec.  3505,  Code  Supp.,  1913; 
Sec.  3506,  Code,  1897.)     Bilbo  v.  District  Court,  192—1246. 

WATEBS  AND  WATESOOTTRSES.      See  Navigable  Waters. 

Decree  in  re  Construction  of  Dam.     Ambiguous  decree  construed, 

1  and  held  to  authorize  the  construction  and  maintenance  of  a 
dam  to  a  height  contemplated  by  the  parties  at  the  time  the 
decree  was  entered,  especially  when  the  one  complaining  did 
not  show  that  he  would  be  damaged  by  the  proposed  construc- 
tion.    Mills  V.  Wapsipinicon  Power  Co.,  192 — 156. 

Drainage  of   Dominant   Lands — ^Increased   and   Accelerated   Flow. 

2  Owners  of  dominant  lands  may,  without  liability  in  damages. 
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eonstnict  npon  their  lands  ditches  in  the  natnral  conne  of 
drainage,  for  the  purpose  of  carrying  surface  waters  to  a  high- 
way culvert  which  lies  in  the  pathway  of  such  drainage,  even 
though  the  flow  of  such  waters  is  increased  and  accelerated 
at  the  point  where,  after  passing  through  the  culvert,  they 
reach  the  servient  lands.    Tennigkeit  v.  Ferguson,  192 — 841. 

WILLS.       See  Appeal  and  Error,  16 ;  Trusts,  2. 

Oonstrnction — Amblgnoiu  and  Inaccurate  Codicils.     A  testator,  by 

1  treating  wnsegregated  sums  of  money,  throughout  a  will  and  nu- 
merous codicils  thereto,  as  in  the  nature  of  specific  legacies, 
may  thereby  very  clearly  indicate  the  proper  construction  of 
ambiguous  and  inaccurate  codicils.  So  held  where  certain 
codicils  which  referred  to  certain  paragraphs  of  the  wiU  were 
held  to  refer  to  certain  paragraphs  of  former  codicils.  In  re 
Estate  of  Daniels,  192—326. 

Testamentary  Right  to  Purchase.     A  provision  in  a  will  to  the 

2  effect  that  testator's  property  be  appraised,  and  equally  divided 
among  his  children,  with  prior  right  in  named  devisees  in  pos- 
session to  purchase  at  the  appraised  value,  must,  in  the  ab- 
sence of  fraud  in  the  appraisement,  be  carried  out.  In  re  Estate 
of  Eckey,  192—572. 

Oonstrnction — Oondltions  as  to  "Baising"  Money.    A  condition  in 

3  a  devise  to  a  college  to  the  effect  that  the  devise  shall  vest 
only  when  the  college  has  "raised**  a  stated  amount  of  money 
to  supplement  the  devise,  is  fully  met  by  obtaining  bona-fide 
subscriptions  to  the  required  amount  from  financially  responsible 
subscribers.     Livingston  v.  Lenox  College,  192 — 579. 

Oonatruction — ^BoTersion  Because  of  Failure  to   Execute  Charity. 

4  Heirs  of  a  testator  may  not  assert  a  reversion  to  themselves 
of  a  fully  vested  devise  to  an  educational  charity,  on  the  ground 
that  the  charity  is  not  being  carried  out,  when  testator  has  not 
specified  any  conditions  uuder  which  there  should  be  such  re- 
version.    Livingston  v.  Lenox  College,  192 — 579. 

Construction — Second  Codicil  Beinstating  Original  Will.    Testator's 

5  declaration  in  a  second  codicil  that  it  contains  "the  only 
change  I  desire  to  make  in  my  said  wilV*  must  be  deemed, 
nothing  appearing  to  the  contrary,  to  refer  to  the  original  will 
and  first  codicil.  So  held  where  it  was  unsuccessfully  contended 
that  a  second  codicil  containing  such  declaration  had  the  effect 
to  reinstate  a  legacy  in  the  original  will,  when  such  legacy  had 
been  specifically  revoked  by  the  first  codicil.  In  re  Will  of 
Davies,  192—723. 

Partial  Intestacy.     A   bequest   to    five    named    legatees   in    equal 

6  amounts,  followed  by  a  codicil  which  revokes  the  bequest  as  to 
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one  of  the  legatees  and  substitutes  a  lesser  bequest  for  the  one 
revoked^  without  any  devise  of  the  revoked  bequest,  works  two 
effects: 

1.  The  substituted  bequest  must  be  paid  from  the  proceeds 
of  the  revoked  bequest;  and 

2.  The  balance  of  said  revoked  bequest,  after  paying  the 
substituted  bequest,  constitutes  intestate  property.  In  re  Will 
of  bavies,  192-r-723. 

CoDstmctlon — Unlimited  I>evl8e  of  "Bents  and  Profits."     An  un- 

7  qtuilified  gift  of  the  rents  and  profits  of  real  estate  is  a  gift  of 
the  real  estate  itself.    Lachmund  v.  Moore,  192 — 980. 

Nonlapse  of  Devise  and  Be^neet  to  Wife.    A  testamentary  provision 

8  by  a  husband  to  the  effect  that  his  wife  shall  have  one  third 
of  all  his  property  (exactly  what  the  statutory  law  of  descent 
gives,  in  the  abseiice  of  a  will)  is,  in  legal  effect,  a  declaration 
that  testator  does  not  intend  to  create  a  devise  and  bequest  by 
will,  but  intends  that  the  wife  shall  take  her  rights  under  the 
statutory  law  of  descent.  It  follows  that,  if  the  wife  prede- 
ceases her  husband,  her  heirs  do  not  take  one  third.  On  the 
other  hand,  a  testamentary  provision  to  the  effect  that  the  wife 
shall  take  one  third  of  the  husband's  property,  and,  in  addi- 
tion, an  estate  for  life,  or  during  widowhood,  in  the  remaining 
two  thirds,  is,  in  legal  effect,  a  declaration  that  he  creates  a 
devise  and  bequest,  which,  as  to  said  one  third,  will  not  lapse, 
in  case  the  wife  predeceases  him,  but  which  will  descend  to 
her  heirs.    In  re  Will  of  Watenpaugh,  192—1178. 

Oonstruction — ^Bestraint  on  Alienation.     A  testamentary   provision 

9  to  the  effect  that  a  devisee  shall  not,  during  his  lifetime,  sell 
a  fee  is  void,  especially  when  testator  makes  no  provision  for 
a  forfeiture  of  the  fee  in  case  the  provision  against  a  sale  is 
violated.     Davidson  v.  Auwerda,  192 — 1338. 

Oonfftruction — ^Promissory  Note  as  Satisfaction  of  Devise.     A  de- 

10  vise  of  real  estate  for  the  stated  purpose  of  compensating  the 
devisee  for  services  rendered  to  the  testator  is  not  satisfied  by 
the  subsequent  execution  by  testator  of  an  ordinary  promissory 
note  to  the  devisee,  making  the  same  a  charge  on  the  lands  de- 
vised, it  appearing  that  the  said  note  was  never  delivered  to 
the  devisee,  and  was  executed  with  the  idea  that  it  would  de- 
feat the  collection  of  an  inheritance  tax  on  the  devise.  Ramsey 
V.  Ramsey,  192 — 1356. 

WITNESSES. 

Impeachment — ^tJse  of  Opiates.     Denial  by  a  witness  that  he  is  a 
1     user  of  opiates  may  be  met  by  testimony  tending  to  show  the 
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contrary,  and  the  effect  on  the  mind  and  memory.     Btate  v. 
Prentice,  192—207. 

Good-Oharacter   Witness — Scope    of    Orora-EzamlnatioiL     A    good- 

2  character  witness  may  be  cross-examined  by  a  series  of  ques- 
tions tending  to  reveal  his  standard  for  good  moral  character. 
This  may  be  done  by  asking  the  witness  whether  he  would  con- 
sider a  person  to  be  of  good  moral  character  if  he  (the  witness) 
had  known  that  the  party  whose  character  he  has  supported 
had  been  guilty  of  a  specified  immoral  act.  State  v.  Smith, 
192—218. 

Impeaclmient — Fatlure  to  Fix  Definite  Time.    Failure  to  'fix,  for  the 

3  purpose  of  impeachment,  the  exact  time  when  an  occurrence 
took  place  does  not  necessarily  preclude  the  reception  of  im- 
peaching testimony,  when  the  record  demonstrates  that  there 
could  not  have  been  any  doubt  in  the  minds  of  the  witnesses 
as  to  what  time  was  being  referred  to  by  the  questioner.  State 
V.  Wright,  192—239. 

Impeacliineiit — Fonner  Testimony  on  Retrial.     Principle  reaffirmed 

4  that,  upon  the  retrial  of  an  action,  the  testimony  given  upon 
the  retrial  is  the  testimony  upon  which  the  cause  must  be  de- 
termined, and  that  the  testimony  given  upon  the  first  trial  can 
be  considered  only  as  impeaching  testimony.  Hess  v.  Dicks, 
192—378. 

Competency — Transaction  with  Deceased.    A  grantee  in  a  quitclaim 

5  deed,  defending  against  the  charge  that  the  deed  was  fraudu- 
lently procured,  in  addition  to  testifying  that  plaintiff  exe- 
cuted the  deed  for  the  purpose  of  carrying  out  a  lost  antenuptial 
contract  between  plaintiff  and  grantee's  father  may  also  testify 
to  relevant  conversations  with  plaintiff  and  the  deceased  father 
as  to  the  existence  of  such  a  contract.  Shannon  v.  Dermody, 
192—607. 

Impeachment — ^Abnse   of  Blgbt   to   Oross-Examine  Qood-Oharacter 

6  Witness.  The  State  may  cross-examine  defendant's  good- 
character  witnesses  as  to  their  knowledge  of  rumors  or  reports 
in  the  community  of  defendant's  bad  character  with  reference 
to  particular  transactions,  but  it  is  reversible  error  for  the 
county  attorney,  in  argument,  directly  or  indirectly  to  assume 
tlutt  the  supposed  transactions  are  true.  State  v.  Van  Hoozer, 
192—818. 

Impeachment — Contradictory  Statements  Oat  of  Court.     Principle 

7  reaffirmed  that  ■  the  relevant  statements  of  a  witness  out  of 
court  different  from  his  relevant  statements  in  court  are,  on 
proper  foundation,  always  admissible.  McDonald  v.  Yellow 
Taxicab  Co.,  192—1183. 
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